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SUBJECT INDEX 

Ab.ence of Star denote. Ca.eT^roy5nci,l or Small Importance. 

Indicates Cases of Great Importance. 

H! Indicate Cases of Very Great Importance. 


Adverse Possession 

— "Coahaters ■*” Shamilat land ■ Co- 
sliftiBt witlioulj intsrGab in shamilat con- 
tlniiiDg in oultivabing posssaaion of land 
in shamilat without) consent o£ 
of ahamilat — ^PoaaeBsion is adverse 845 
—“Acquisition of title in parti land 
belonging to zamindar — Actual ouster is 
essential 410tJ 

—Landlord and tenant — Tenant for 
fixed period continuing to hold over be- 
oomea tenant at sufferance and time 
does not run unless tenancy at suffer- 
ance terininate9~Liinitation Act, Art. 

139 . 

"Oosharers Lambardar continuing 
in possession alter partition and delivery 
of possession — Earliest moment when 
possession can become adverse is when 
cosharer is entitled to ask for profits 

125 

"■ "Where possession is by title there 
can be no adverse possession . , 
Aftra Pre-emption (11 of 1922) (Am- 
ended by Act^ 9 of 1929) 

. — —No retrospective effect ^ 7066 

—’When Court can decree claim on 
payment of market value laid down 

363a 

S. 1 (3) —Act has no application to 


plots within municipal limits Such 
plots are governed by local custom 
Pre-emption ^ 372c 

S. 4— Jdanzooridar . is inferior pro- 
mletor 446c 

S, 4 (1) — Proprietor as defined in 
6f ^d^inolndes both a superior and inferior 
proprietor—S. 11 applies to transfer by 
toSn proprietor and* 8. IS gives right to 
pre-empt 4466 

I 1930 Indexes (All.>-“2 & 3 


Agra Pre-emption Act 

S. 5— Right of pre-emption recorded 

in Wajibularz —.Presumption exists re- 
garding right of pre-emption 446a 

S. 8 (c) — Omission of recital in sale 

dead as to purpose for which property 
is acquired is not fatal This can be 
proved by extrinsic evidence 337a 

S. 8 (c)-Cultivation of sugarcane 

crop is agricultural pursuit distinct 
from industry of manufacturing sug^ 

337^> 

S. 8 (c) — Primary and main object 

of pux'chase of entire land should be 

manufacturing-Burden of proof lies gn 

vendee , , 

8 (c) — Purchase of land for 

sowing sugarcane crops to be used as 
raw material for sugar factory does not 
come within the meaning of S. 8 (c) 77a 

-S, 8 (c)— Express recital of purpose 

in sale-deed is not necessary 776 

S. 12 (1)— “Coparceners in that in- 
terest” means coparceners in interest 

sold 372a 

-S. 12 (1) — Person owning separate 

plots of land has no right of pre-emp- 
tion . 

.S. 12 (2)— Scope— Khata khewat is 

smaller subdiviaion of mahal ’within S. 

12 ( 2 ) 

S. 18— Oonsolidation of suits but 

separate decrees and -judgments — No 
senarabe appeals are necessary— Civil P. 

0.i 8. 96 706a 

S. 20 — Deed of gift in favour of 

ostensible vendee when other vendees 
have defined and separate interest De- 
cree in pre-emption suit Ajl except 
‘ostensible vendee submitting — Osten- 
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Agra Pre-emption Act , 

3ible vendee can resisb pre-empfcor 3 
claim to bhe extant of hU share /tibc 
— S. 20— Gift of joint family property 
by manager to vendee subaequenb to in- 
abitubion of pre-emption suit . 
does not get indefeasible 
Agra Tenancy Act (2 of 1901} 

Sir land sold by one 'brother— ISro- 

ther not selling his sir land retains only 

his shave of sir property 
S. 4— Zamindar accepting person as 

occupancy tenant in succession^ to last 
holder — Mortgagee from previous hol- 
der cannot set aside such succession 

426(1; 

— — S. 20 — Landlord can create ten- 
ancy which is heritable and brat^fer- 

able , 

3a 20 and 21— Ss. 20 and 21 do nob 

forbid or prohibit such transfer 
declare it to be void 1® 

5. 22 — Collateral not sharing in 

cultivation with deceased is not entitled 
to succeed in preference to collaber.U in 
possession of holding 51o 

S. 22-S. 22 d 003 not prohibit sur- 
vivorship of co-tenant 3S0& 

s. 22 -Oosharera— Rules as to sur- 
vivorship is modified by Contract /Vot, 
Ss. 4:2 and 45 350c 

S, 25— Lease of occupancy holding 

for five years coupled with arrangement 
to appropriate rent in lieu of interest 
for loan advanced — Transactions of loan 
and lease independent and nob referable 
bo each other — Transaotion is not usu- 
fructuary mortgage 375 

Ss. 28 and 57 (a) — 'Interest of usu- 
fructuary mortgagee or sub-lessee of oc- 
cupancy holding debermines on termina- 
tion of right of occupancy 352 

Ss. 34 and 156 —Person occupying 

land without consent of proprietor or 
asserting right in himself acquires right 
by preset iption and is not assessable 

under Ss, 34 or 156 441(2) 

, — — S. 35 — ‘'Sharing cultivation” ex- 
plained 441(1) 

^S. 47 — Agreement to enhance rent 

is binding only when registered 1186 

, Ss. 79, 34 and 58 — Suit for eject- 

menfe of some cosharers by tenant — Ss. 
34 and 58 and not S. 79 apply 3936 
S. 79— Scope — Tenant not in pos- 
session and hence not ejected does nob 
come under 8. 79 311a 

. — r-S. 99 — Damages for dispossession 
from bolding — Suit lies or relief can be 
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Agra Tenancy Act 

claimed in civil Court if causa 

arose before Act 3 of 1926 ■ 365(1)6 

s. 150-Mahal owned ^ by proprie- 
tor entirely separate from muafi lands 
— No relief under Oh. 10 can be 

claimed by proprietor 
* $ 154— Grant of land rent tree bo 

secure performance of ii^ 

within S, 154 (c) : A. I. R, 1927 AU. 
779, Reversed 

S. 1S8 — No revenue can be assessea 

on “muafi lekhiraj” ^53a 

Ss. 159 and 160— Lambardar selling 

his property but continuing to be recorded 
as lambardar— He payioglrevenue on cita- 
tion being issued by revenue authorises 
— He can recover money so paid ^His 
suit does nob lie bo revenue Court 302 

S. 160 — Civil P. C„ 0. 21, applies 

to revenue Court 556a 

— -S. 202— Suit for ejectment — Plea 
of tenancy — Civil Court must refer par- 
ties to get declaration as to t^riAncy 

795(1) 

S. 202— Suit for possession of land 

—Reference under S. 202 Case decided 
in accordance with revenue Court s de- 
cision— Tn appeal from decision, appel- 
late Court finding Court wrong in mak- 
ing reference — Party held competent to 
raise question of competency of the re- 
ference and further apoellate Court held 
not bound to dispose of suit according 
to revenue Court’s decisions 458 

(3 of 1926), S. 3 (4)— Rent payable 

by licensee for cutting grass can be re- 
covered in revenue Court only 399 

Ss. 4 and 7 — Planting of grove on 

sir land— Sir character is nob lost 655 

S. 4 (7) — Scope — Mere fact that 

person is proprietor of specifio plot of 
land does not make him petty proprietor 

117a 

-S. 16— Joint family can acquire oc- 
cupancy rights underlease 3156 

— S. 19— Tenancy created by mort- 
gagee authorized so to do — On redemp- 
tion tenanoy is binding on mortgagor 
and if mortgagor desires to bring ten- 
ancy to close he must do so by suit 
under Tenaucy Act 413 (2) 

S. 19 — “ Statutory tenant ” ex- 
plain od 3046 

S. 24, Proviso-N, W. P. Rent Aot 

(12 of 1881), S. 9 — Oollaberal reUtivea 
are heirs only if they share in oultiva- 
tion of holding in question 108a 
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Agra Tenancy Act 

S. 27 -Question as to how mucli 

;*ir belongs to one of the oosharers is one 
.of title 

S. 37— Suit for partition of grove 

’holding between tenants — Suit lies in 

.revenue Court . 365 (IJa 

S. 37 -S 00 P 6 — Part of land ongi- 

tially taken for agrioultural purposes 
converted into abadi with or without 
.consent of landlord. There is no in- 
terference with original engagement and 
-a suit for division lies in revenue Court 

— -Ss. 44 and 230— Suit by landlord 
against trespasser lies in civil 

Ss. 58 and 63— Suit for ejectment 


of tenant with lease only for gathering 
Hihatching grass is cognizable by re- 
wenue Courts only — And if such suit is 
'dismissed as being noncognizable by 
revenue Court, in a suit between same 
.parties in civil Court, if such a one is 
tied, it is not open to parties to plead 
the matter of iurisdicbion as res ]udi- 

— S. 81 — ^Previous application tor 
Arrears contested by tenant and con- 
verted into suit— Subsequent suit for 
arrears of rent — Tenant can claim bar 
ofCivilP.C,0. 2 527 

Ss. 99 and 230-Suit falling under 

‘8. 99— Joining relief for injunction does 

not take the case out of revenne C«^rt 

(FB) 193a 

— Ss. 99 and 230— (Per Full Bench)— 

Bait by alleged tenant against tres pas- 
cet pleading tenancy— Suit i| Qtill 
•maiotaiDahle in civil Court * 118 1. 

588=:(1929) A. L. J. 940, Overruled: 

<Per Boys and King^ J Jm , 

(FB) 1936 

■*—8. 99— S. 99 being ..capable of two 
interpretations, one keeping law . nn- 
dbanged, should be 

drastically altering it (FB) 193c 

•— S. 99 “Grove-holder dispossessed 
■from grove and fruit appropriated 
Both transactions completed before 
eohiing into operation of Act (3 of 1926) 
—Suit for possession and mesne 
floB in civil Court 158a 

S. 165— Oosharet though membeis 
U! Hindu joint family with lambardar 
din obtain his share 313 (2)a 

>S. 227— Suit agolnsb cosharer— 
fkiBB oftDnot be ^M 80 d tor gross ran^l 
cgUgenoeiu odHeotion 640tt 


Agra Tenancy Act 

S. 227 (2)— Production of siyaha 

is not snfhcient 5406 

S. 230 — Suit for ejectment— 

Defendants admitted to be joint tenants 
—Suit does not lie in civil Court 

434 (1) 

Ss. 242 and 24S-Appeal lies from 

order refusing to set aside sale— Appeal 
lies to High Court where subjoct- matter 
of suit exceeds Ks. 5.000 156 

— S, 242 (1) (a)— ‘ Subject matter 

refers to subject matter of suit and i^t 

appeal , 

S. 243— Suit for recovery of rent— 

Question of proprietary right in issue 

both in appeal from original decree and 

also certainly to be in issue in appeal 

from appellate order - Appeal lies to 

District Judge . 

244 — Second appeal is pro- 
hibited from order but not decree 455^; 

S. 249— Scope— S. 249 has to be 

read in reference to heading above 



in loiwiui^v- 

S 247 4556 

— S, 249— No second appeal lies from 

order in execution 51 (2) 

5 . 253 — Scope— Power of revision 

is given with respect to decision of such 
subordinate revenue Court in which ap- 
peal lies to District Judge, and nob with 

respect to decision of District Judge on 
appeal from decision of any subordinate 
revenue Court 

5. 264 — Suit by lambardar for 

eieoting trespassers or squatters from 
common ‘‘abadi” land-Suit is for bene- 
fit of whole body of cosharers 630a. 

. 5. 264 — ^Nankar cannot be 5et off 

against rent u n ^ ^ 

S 264— No set-off can be allowed 

nnasr Ten.noy Aot . 16f 

Se, 268 and 269— Suit initially 

cognizable by revenue Court-^o pro- 
vision for appeal to civil Gcurt b. 2b9 

is not applicable ^ u Iu-a 

3 ^ 268— Person ejected by third 

person through zamindar— Suit for poa- 

aession of land lies in revenue Gour^t^^^ 

5 271 — Suit for profits between 

oosharers-Queafeion of proprietary title 
—Civil Court’s decree as to proprietary 
title must be given effect^ to even 
though subsequent to decision of re- 
vanno Court of first instance 313 \2}b 

S. 27 If E*pl* 1 —Plea of proprie- 

tary tighli solely untenable and in- 
tended solely to oust iutis'difltion of 
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Agra Tenancy Act 

revenue Court-Trial Court not 

act unaer first part of S. 271 

Ajmere Courts Reguiation(9 ot 

S. 3 {2)-Legal practitioner— 

Allababaa High Court can take action 
against vakil or advocate on its roll, 
but practising at Ajmere, even though 
Ajmere Court does not choose to deal 
with him-'(0M‘((?r) 

Allahabad High Court Company 

54 to 59— List framed and 

notice issued under R, 5i Party ap- 
plying on date fixed for postponement of 
entry of their name — Application 
rejected and name entered— No notice 
under R. 57 is necessary to make party 
liable as contributory 3S7 /j 

Allahabad High Court Rules 

Ch. I. R. I (14) — Single Judge 

has jurisdiction bo dispose of an ap- 
plication for notice to printer and pub- 
lisher of newspaper to'show cause why 
they should not be convicted for con- 
tempt of Court, and if such application 
comes through jail authorities, Judge 
can dispose it of in chambers 483a 
- — -Ch. 3, R. 6.C, para. f2)— 

R. 6-0 is ultra vires 5586 

Ch. 21, R. 20— Costs— Case sent 

back for trial de novo— Party is not 
entitled bo larger allowance for legal 
practitioner’s fees 437 

Arbitration 

Powers and duties of arbitrators 

defined ^ 67Sfl 

Arbitrator giving no indication 

that his award merely preliminary— 
Award impeached by plaintiff by suit 
—Subsequently arbitrator purporting 
to make final award and decree passed 
in its terms— Plaintiff's suit was not 
premature and subsequent conduct of 
arbitrator would not vitiate it— Decree 
passed in terms of his final award would 
not operate as rea judicata— Civil P. 0., 

S. 11 584a 

— -Arbitration clausa providing that 
in case one party fails to appoint arbi- 
trator, decision giyen by arbitrator 
appointed by other party shall be bind- 
ing— Clause covered case of appointment 
of fresh arbitrator when one already 
appointed had declined to act — Arbitra- 
tor appointed by other party could not 
act as sole arbitrator 5846 

Arbitration Act (9 of 1899) 

S. 9— S. 9 should not be imported 


Arbitration Act 

into contract entered into by parties 
themselves to refer disputes to arbifera- 
tion 584e- 

S. 9 (b) — More than one arbitrator 

—One has to be appointed ‘convener 
Effect of arbitrator not attending on 
date fixed will under certain circum- 
stances be construed as refusal to act 
as arbitrators and on such refusal fol- 
lowed by non-appointment of another 
man one arbitrator would suffice 6756* 

B 

Bar Councils Act {38 of 1926) 

❖ -Legal Practitioner cannot now 

be proceeded under inherent jurisdic- 
tion (FB) 225/- 

S. 8 “Weight should be attached to 

recommendations of Bar Council 22 (1/ 

S, 9, R. 1, Proviso (a)— Scope- 

Explained 887c 

5ft S. 13 — Allahabad High Court has 

no inherent disciplinary jurisdiction 
over legal practitioners independently 
of Legal Practitioners Act and the Bar 
Councils Act (FB) 225c’ 

Bar Council Rules (Allahabad) 

R, 1 — "High Court" means "Chart- 
ered High Court" 91 (1) 

R. 1 — Benares State Chief Court is 

neither High Court nor Court subordi- 
nate to Allahabad High Court SUDfe- 
Benami 

-Contract Act S. 23 — Railway com- 
pany refusing to grant contract to plain- 
tiff— Plaintiff agreeing with defendant 
that latter should put himself forward 
as applicant for contract and then serve 
plaintiff who was real contractor — 
Agreement was void 732^ 

Bundelkhand Land Alienation Act 
{2 of 1903) 

-S. 4— Power to determine agricul- 
tural tribe comprehends power to amende 
vary or rescind any notificatioa what-, 
soever “U. P. General Clauses Act 
(1904), S. 21 8560^ 

S. 16 — Character of agriculturist 

does not exist outside notification 856j!r 

S. 16— Two brothers deemed to h& 

of non-agriculturist tribe with sons exe- 
cuting mortgage of joint family property 
— Subsequent to preliminary deoree but 
before final decree brothers taken out of 
notification and declared agriculturists 
— Objection to sale on ground of this 
notification— Pinal decree held to com®' 
within purview of S. 16 and shares of 
sons were however saleable 856<; 
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Cantonment Land . , i „i.„ 

— Ownership of cantonment land vests 
id Secretary of State subsequent to 
establishment of cantonment ^ 

^ion as to compensation s^iated 
^ Subsequent to establishment ot 
cantonment possession^ of one 
plot of land with original owner de- 
flOtibsd a3 "malik" in official record who 
flubaequently builb on portion of land 
with parmiasion of cantonment antli^ 
ritios and let out buildings for s ®P.,, 
Permission to build is not licence witb 
regard to site lor shops only but origi- 
nal owner continued to be licences of 

whole plot of land . Trusts 

Charitable and Religious Trusts 

Act (l4^of 1929) . , 

S. 6— Suit instituted on basis ot 

8. 6, Charitable and Religious Trus 

Aot-District Judge “’’y 'q®; 

liels under 8. 92 (.l)-Civil P. 0., 8^92 

S. 6 -Suit on basis of S. 6 filed— 

Accounts lor whole period of 

cTvU ProcTdure Code (5 of 1908) 

S. 2— Order refusing fco 

tion is nob decree ( ) 

S. 9— Mahomedan a right bo slai^gn. 

ifcer cows — When suit lies ^ j «« 

11 — In exeoubion of decree 

against X, member of joint Hindu family, 

. bmise belonging to loiuUamily 
—Z objecting on ground that .'J 
house belonging to agriculturist- Ob- 
jeotion dismissod for default of pros • 
tion and house sold-Wife and sons of 
X bringing suit alleging that house was 
anoestral and could not be sold as it be- 
longed to agriculturist — Wife of X ba 
no personal interest— 8uit by sons was 

not barred as res judicata by W® “{f' 

missal of father’s objeotion-Suit by 

flons was maintainable 

iti S. ll—DaoUion in judgmenb-deb- 

Ws absence without notice to 

(^res without jurisdiction 

' cannot be res judicata ^ 

' #..^5. 11 Doctrine does not in terms 

f apply to orders paeaed in execution pto- 

^ 4eedinge — Question is not barred only 

tecanse it .could have been raised at 
f Aome stage in execution 

TST-'i. 11 — Arbitrator giving no indioa- 
iiittlihat his award was merely proU- 


Civil P. C. .11, uintiff 

minary— Award impeached by plaiubift 
by suit— Subsequently arbitrator pui- 
DortiDfi bo make final award and decree 

passed^n its terms— PlaintiB's suit was 

not premature and subsequent conduct 
of arbitrator would nob vitiate it V 
le passed in terms of his final award 
would not operate as res cqa * 

bitration . , ^ one 

* S 11— Value in previous suit one- 

L I. — "nflcision 13 


fourth of subsequent suit 
nob res judicata _ . r.»rfitinn 

S. 11 — Decree passed m paitition 

snit-While giving relief if 

decided ns between diSerent _P« 
decree is binding on all parties Hindu 

Law — Partition , 

c 11— Prior mortgagee made party 

bo suit by puisne mortgagee— Unless 

• lr.rfrf*,PPa’s rishb is attacked and 

prior mortgagee s riguu 

adjudicated upon t „ 

rence to prior mortgage, question 
;Sta cannot arise in subsequent suit 

Q 11— Order of rejection of memo- 

randum of appeal presented by 

tized person cannot operate as res ^ud^i- 

11 Suit by reversioner against 

widow claiming personal relief 
Operate as res judicata m respect of suit 
tOT possession after the widows death 

Lv hha then reversioners 
— S IL Expl' ® " Compromise in 

which' parties have omitted part of die- 

nuts— Explanation does not apply ol» 

E s. 21 — Principle of 8. 21 is appli- 

cable to ex parte decree 

##_-S 35— Legal practitioner cannot 

be ordered personally to pay costs ex- 
capt under S. 35 Uegai rra 

* c 35— S. 35 has nothing to do 

tuh misLdnct ot advocates-Oosts 
can however be ordered against even 
non-party responsib e or 225/ 

^ S. 35— Belief asked 

cSuir'^bf gra^'ntet-Ooats as to rest 

EiiEV. Is-Costs by way ot diseipl inKy 

aolion are not permissible (r B) 

S 35— Case decided on rulings ge- 

notally accepted -Appeal from decision 
decided on basis of subsequently decide^ 
mms reversing lower Court s decision 
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Civil P. C. 

Party successful in lower Court should 
not be saddled with costs 6676 

S, 35— Suit for accounts — Success- 
ful party can get costs even in prelimi- 
nary decree 72 

S. 35-A— Order to pay costs under 

S. 3fj-A is covered by S. 35 and can be 
passed against next friend of minor 

577 (2) 

S. 47 — Decision under S, 47 to am- 
ount to decree must satisfy requirements 
of decree as defined in S. 2 — In execu- 
tion proceedings of mortgage decree, 
Court, on objection being raised, order- 
ing that mortgage decree was split up 
and there should be rateable reduction 
in decretal amount— Order of Court was 
of interlocutory nature not amounting 
to decree 638a 

* S. 47 — S. 47 does not apply where 

validity of decree itself as distinguished 
from satisfaction pf decree is in question 

6286 

^ ■ — S, 47 — Decree- holder dying while 
decree in actual execution — His sons 
need not freshly apply for execution but 
can continue after substitution of thoir 
names — Decree- Execution 604(l)a 

S. 47-CiviI P, C., 0.34, E. 5— 

Pinal decree for sale on foot of mort- 
gage obtained — Then mortgagor made 
wakf of mortgaged property directed to 
be sold — It is not necessary that bene- 
ficiaries under wakf should bo made par. 
ties to application for execution 597a 

S. 47 — In execntion of decree 

against X, member of joint Hindu 
family, house belonging to joint family 
attached— X objecting on ground that 
it was house belonging to agriculturist 
— Objection dismissed for default of 
prosecution aud house sold ‘-•Wife and 
sons of X bringing suit alleging that 
house was ancestral and could not be 
sold as it belonged to agriculturist — 
Wife of X had no personal interest — 
Suit by sons was not barred as res judi- 
cata by mere dismissal of father's ob- 
joction— Suit by sons was miintainable 

727a 

S* 60— Scope — ^Even if objection is 

not taken if Court otherwise boconaes 
cognizant that the property attached 
was house of agriculturist it would be its 
duty to withdraw attachment 7276 

S. 60 — Proprietary interest of 

surety is not extinguished— It merely 
becomes the first charge on the property 


Civil p. c. 

— Liability of property discussed — Sucfe 
interest is not within exceptions under . 
Transfer of Property Act, S. 6, Civil 
P. C., S. 60-Civil P. 0., 0. 45. E. 7 

(FB) 2256 

S. 80— Police Inspector acting in- 

oflicial capacity 742(J. 

S. 80— Act purporting to be dona 

in official capacity—Meaning explained 

704» 

S. 80— Kailways Act, S. 77 — Notiea 

under S. 77 would ‘not dispeuso with, 
necessity of notice under Civil P. 0,^. 
S. 80 476a, 

S. 92— Suit instituted on basis of 

S. 6, Charitable and Eeligioua Trusts^ 
Act— District Judge can grant any re- 
liefs under S. 92 (l)— Charitable and> 
Eeligious Trusts Act, S. 6 582a- 

S. 96 — Agra Pre-emption Act (2 of' 

1922), S. 18— Consolidation of suits buts 
separate decrees and judgments — Ko 
separate appeals are neceagary 706a 

S. 96— Interpretation of statutes 
—Eight to appeal is substantive right 
and cannot be taken away by subsequent 
enactment passed during pendency of.' 
action 70Bd 

S.96 — Dispute regarding land — Par- 
ties asking for departure from ordinary 
course of procedure calling upon Court 
to inspect spot and decide question from 
oral statements at spot— Court deciding- 
question accordingly — No appeal lies 

127a 

S. 100— New plea — Provisions of 

law relied on in High Courts never 
pressed upon lower Court — Lower 
Court’s decision cannot be upset 726a 

S. 100 — Question of sufficient 

reason for non-produetion required un- 
der S. 65 (c) is question of fact — Evi- 
dence i^t, S. 65 (c) 550<i 

S. 100 Lower Court trying bo fit- 
facts with law — Finding of fact of‘ 
lower Court can be set aside in second' 
appeal 510a 

— S. 100 Question of fact — Finding 
as to the market value is one of fact 

3636 

S* 100 Inference from facts Tvheir 
question of law and when question of* 
fact stated 21& 

— S. 102— Suit on simple bond — 
ditional prayer to restrain defendant 
from transferring, his immovable property 
■"Suit remains one oognizable by Court 
of Small Causes 702a 


SUBJBOT 

No second appeal lies from 

result of appeal under 0. 43, R. 1 

— -s, 107, 0, 1, R. 10 and S, 153- 

Memorandum of appeal can 
as regards parties to correct 

— S. 107 (2), 0, 1, R. 10 and 0. 41. 

Rr. 4 and 33— Appellate Court has 

power to transfer respondent to be ap- 

pallant and pass decree m his 

iuab and equitable ^ i -^a/i 

: s, 109— Right of procession claimea 

hy Mahomadans against Hindus is of 

general importance and dt case 

peal to Privy Oonncil ^ 

I S, 115— Court below intervening 

'With case without iurisdiction 

it— It is fib case for revision otoa 

^ $ 11 5’— Provincial Small Causa 

Courts Act, S. 25 — Powers of Court 

under S. 25 are wider than 

Civil P. 0,. 8. 116 / ht 

S. 115— finding arrived at ^ 

lower Court founded upon evidence 
No revision lies 

S. 115-Court with power to enbei- 

tain application rejecting it on men.s 

-Only because no detailed reasons are 
given for view Court, cannot be ^ 

have acted with material 

S 115— All "cases” are not "suHs" 

Case is "case decided” 

S 115 -Subordinate Court legally 

* . .1 t Ann^iloite 
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Civil P. C. . . . 

law but i3 confinea to the question 

iurUaiotion _ , .nhovB 

-S 115— No revision lies wheie 


D, — - .au:„ 

Court . deoiding wrongly acts within 

jum^iction^^^ Letters Patent- Power 
of High Court to frame rules "^der 

Civil Prooedure Code and ^p “ 

cannot overide provisions of 

oadura Coda and Letters Patent Le^.^^^ 

Patent , , 

S 144— K obtained possession ot 

certain property in exeeution oi his de- 
cree against L-Decrea set aside m p- 
peal-L applying for P^aossion^f pro- 
party and K resisting bis claim ^ 

ceediug should be treated un_der O .1, 

R. 97, and not under b. HI Civi • • 

0. 21,R97 

S. 151 and O. 32. Rr. 4 and 5 

Subsequent to discovery that miuoi ^ 

not properly represented by 7 

pointed guardian Lour s on 

case to file and .proceed with it aft^ 

appointing guardian 'V^.r.jltion of 

tionand appointment « f “"644 
new party-Limitation Act, S. 22 

_S. 151 and O. 2 J, ft. 78 -Sale of 

moveable property-Absence of not.c^e 
to jndgment.debtor ‘‘^1 

justice to judgment-debtor ^ 

has no inherent power to set asi 

# S 151— Refund of court-fees paid 

. - 1 V\a rrtfl.rlQ 


incompetent to try suit— Appellate 
Oourh ordering it to bear and dispose of 
of it -.Appellate Court 
jnnad lotion 

— S. 115— Error in arriving at con- 

olusicm cannot be 86b right in 

— :-S. 115— Suit 'against firm- filiug 
ol written abatement by a partner no 
permitted— Court’s order is final find- 
ing aa againab that P«tn®5 7 niril 
“case decided” within S, 116 70HZJ 
^ — ^s. 115— Scope of words m wbicb 
no appeal Ilea thereto” is not rest noted 
to oases where no appeal lies 

Bought to be revised P ^ 

S. HS— Court refusing to entertain 

aupUcation on erroneous assumption of 

went of jurisdiction - High Court can 

i^eylete in revision 

115 — ^ope — High Court s revi- 

Bioual power is not meant to correct 
error of a anestion of fact or 


^ lai — xhuiULAvi V* 1 a 

in excess by inadvertence can 

under S. 151 in 

^ S. iSl-Suit dismissed under O. 

17. R.'3-Appeal atorei 

dancy ot appeal igjea for 

tion allowed - Appeal J.sm's^d ^ 

want of subsisting decree On . 

nvAferred bv defendant order rest g 

was reversed - Application made to 

reiive appeal-Appeal could be revived^ 

c leq ^“Anv proceeding” The 

.□Inn “anv proceeding” is general 

.Q j n_ 3 — Two essential condi- 
tions to be satisfied before io '“*"8 P«- 

sons as oo-defandants laid down 18 W 

Q \ R, 9— Suit should nob ^ be dis- 

missed for misjoinder of parties an^ 
causes of action, though defect be paten 
—Plea must he raised at 
TioTtnnitv 


Subject Index, 1930 Allahabad 


16 

Civil P. c. 

0. 1, R. 10 (2)— Party joined as 

defendant by appellate Court— -Lower 
Court cannot strike off same on case be- 
ing remanded 303 

0. 2, R. 2^Contraet— Construction 

— Plaintiff agreeing to construct defen- 
dant’s house and provide for funds ap- 
proximately Bs. 2,000 — Plaintiff’s 
money repayable gradually in ten years 
— House hypothecated to plaintiff to 
secure repayment — No provision made 
in ease expenditure exceeded Rs. 2,000 
— On accounts being taken defendant 
found liable for Bs. 1,400 over and 
above Rs, 2,000— Defendant executing 
aarkbat for Rs. 1,400— Plaintiff suing on 
basis of this sarkhat prior to expiry of 
ten years of original agreement — As sar- 
khat was contract for distinct and sepa- 
rate sum suit was not premature 824 

0. 2, R.2 — Previous application for 

arrears contested by tenant and conver- 
ted into suit — Subsequent suit for ar- 
rears of rent — Tenant can claim bar of 
Civil P. 0., 0. 2, R. 2 — Agra Tenancy 
Aot, S. 81 527 

^ 0, 2, R. 2 — Brothers inheriting 

property from father and maternal 
grandfather — Properties getting mixed 
up — Properties cannot be consolidated 
as to give one cause of action for parti- 
tion — Hindu law 371 

*— “0, 2, R. 2 — Mortgage suit — Coder 
mortgage terms mortgagee entitled to 
sue mortgagor personally for unpaid in- 
terest — Mortgagee’s suit under mortgage 
terms to recover such interest against 
mortgagor personally will not bar bis 
subsequent suit for sale in enforcement 
of mortgage— Civil P. C., 0. 34, R. 14 

286 

0. 2, R. 2 (3) — Identical causes of 

action— Test is whether evidence which 
enables plaintiff to obtain decree is same 
in both suits 116 

0. 3, R. l-Civil P. 0., 0. 41. E. 1 

—Memorandum, presented by unautho- 
rized person is no appeal 112a 

3, R. l“Limitation Act, S. 5 — 
Omiasidn to mention vakil’s name in 
vakalatnama through pure mistake is 
sufficient cause IIZ; 

0. 5. R. 20- “Substituted service to 

show cause why one should not be ap- 
pointed guardian is improper — Service 
should bo by ordinary notice— Civil P 
p..0 32,R,3 609 

0. 6. R, 4 Djorae sattng aside 


Civil P. C. 

fraud must be particularized — Decree 

427a 

0. 6, R. 17 — Pre-emption suit by 

eosharer claiming pre-emption on.ground 
of jointness as also by virtue of right 
under Act — No case of preferential right 
made out — Mistake discovered after writ 
ten statement whereupon plaintiff ap- 
plied bo amend plaint so as to give cause 
of action — Facts of case clearly implied 
what was required to be amended — 
Plaint was allowed to be amended 474 

0. 7, R, 10— Order directing. plaint 

to be returned for presentation bo pro- 
per Court— Order can be revised by 
High Court 1586 

— “0. 8, R. 6 — Equitable set-off can 
be claimed independently of speciffc 
provisions of Oivil P. C. — It is not 
necessary to demand court- fees on this 
account 875c 

0. 9, Rr. 4 and 10— Restoration 

of entire suit after dismissal for default 
and on application of one or more of 
several plaintiffs is not improper 168a 

0.9, R, 7— Pleaders or counsels 

should be sent for when parties appear 
through them before dismissal for 
default — Civil P. C., 0. 41, E. 17 217 

— ‘0. 9, R. 13— Court can overset 
former order striking out defence and 
passing ex parte decree against defen- 
dant 701(1) 

0. 20, R. 4 — Small Oiuse Court 

Judge not required to write elaborate 
judgment — Judgment must indicate the 
application of judicial mind 832(1)6 
“~“0. 21, R. 1 — Person attaching de- 
cree is entitled bo take money out of 
Court and to certify payment — Civil P 
0.. 0. 21, R. 53 (3) B59a 

0, 21, R. 2 (1)— Gertifioate by da- 
orae-holder under 0. 21, R. 2 (l) is not 
application and can be made at any 
time 1236 

21, R. 15 — Non-compliance 
with requirements of R, 15 can be re- 
medied by amendment of application in 
relation to matters required 188c 
^0. 21, R. 16— Sale in execution of 
mortgage decree by transferee of decree 
Only mortgagor and not subsequent 
mortgagee who was party to deoree ser- 
ved with notice — Auction sale should be 
held to be valid as against mortgagor 
only 627 

^ ■; P- 21, R. 19— Judgment-debtor 
objecting to attachment and being sue- 
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Civil P. C, ^ ^ _ 

Kjeagful in obtaiamg decree tor 
In execution of that decree, decrae- 
holder asking for set-off against amount 
duo under bis decree m ^ suit— B. 

would not apply as two claioQS 

under one decree 

0, 21, R. 19-Suifc for pre-emption 

— Decree passed conditional on plaintin 
depositing particular sum— Costs an 
mesne profits granted to plaintiff till 
delivery— Amount of costs and mesne 
profits can be sat off against 

of deposit— Pre-emption 
■ — Q, 21,' R. 29— Where application 

to stay execution is made to Court 

which did not pass decree, 0. 

does not apply 

^O. 21, Rr. 41 and 57 Attach- 
ment”— Meaning and effect 

0. 21. R. 53 (3)-Civil P. C., 0. 21, 

E. 1— Person attaching decree is en- 
titled to take money out of Court and 

to certify payment f 

O. 21, R. 58— Controversy with 

regard to proceeding under R. 58 bet- 
ween decree-holder and third person 
claimant — Attachment withdrawn 
There is no cause of actiou for suit con- 
templakad by R- 63 ^Givil P* Gm * 

E.63 , , , 

0. 21, R. 63— Suit for daelaration 

—Duty of Court of equity 

21, R. 63— Controversy with 

regard* to procesding under R. 5S bet- 
ween decree-holder and third pers^ 
oTaimant — Attachment withdrawn 
There is no cause of actiou 
contemplated by R. 63— Civil P* C, 0. • 

R 58 1 1 / ® 

O, 21, R. 66— Misdescription of 
property not challenged by judgment- 
debtor who had opportunity to contest 
desoription— Description cannot be con- 
tested after sale either by way of suit 

or application under S. 47 
— O. 21, R. 69 (D— Specific day and 

hour of adjournment nob announced It 
may be material'irregularity 
— O. 21, R, 78— Sale of movaabla 
property— Absence of notice to judj- 
meht-debtoT resulting in injustice to 
judgment-debtor — Still Court 
inherent power to set aside sale vivi 

E a 8. 161 

-—0. 21, R. 89 — ^Properties ^ sold in 
leparate loti to different auotion-pur- 


Civil P C. , ^ 

chasers— Decree satisfied by sale pro- 
ceeds of properties except to extent 
nrioe of house sought bo be set aside 
Deposit of amount of sale of latter pro- 

party with 5 per cant ° 
amount held good dopoait witliio 

O 21 Rr. 89 and 92 -Order con- 
travening Rr. 89 and 92 ie 

21, R. 89 — Judgment-debtor 

making application under 0,21, R.S9, 
need not show name of auction- purcha- 
ser in array of parties ^ 

21, R. 89 — Interest of mort- 
gagee in usufructuary mortgage is im- 
movable property \ 

Q 21, R. 90 — Party to suit seed- 
ing bo ’set aside sale must do so under 
R. 90 and not by separate suit o/o^ 
Q 21 R. 90— Pinal decree for saie 

containing’ no exemption of particular 

property aold-Subeequent oorreetion 

of decree does not affect vah r ye 

-Civil P. C., 0. 34. E. 5 ; A, I. R. 1928 
All. 169, Reversed 5786 

O 21 R. 90 — Two decrees consoU- 


dated and property sold in execution by 
one bid— To ehallenge sale on ground of • 
irregularity of sales in execution of bo^ 
decrees must be oballenged 

—a 2f R. 90 proviso - Addition 

made by Allahabad High Court to pro- 

viso— Addition bo proviso only prevents 
judgment-debtor to base his application 
on ground that lower estimate m pro- 
clamation is itself material 

O. 21, Rr. 90 and 78— Decree 

directing possession of land by 
of materials of house— House nob de- 
tached— House attached m execution ot 
decree for costs and nob in ^crae or 
possession of land and sold— House held 
to be immovable property under 

—0.21. Rr. 90 and 92 (3)-3etting 
aside sale in execution of decree on 
ground of fraud or material irregularity 
in proclamation sale— Only 

is under 0. 21, B. 90 and no suit under 

T} QO lies DDDO 

— O. 21, R. 92— B. 92 is mandatory 
-‘-Order contravening rule is 

-O. 21, R- 97"^ obtained posses- 
sion of certain property in execution of 
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his decree against h Decree set aside 
in appeal— L applying for possession of 
property and K resisting his claim 
Procoedinga should be treated under 

O, 21, R. 97 and not under S. M4:— Civil 

P, C.,S. 144 

O. 21, R. 106 {Allahabad High 

Court) — Application otherwise in ac- 
cordance with law and presented to pro- 
per Court cannot be dismissed for non- 
observance of R. 106— If within reason- 
able time certificate is furnished process 
should issue 188/) 

O. 22, R. 3— Effect of nonjoinder 

of legal representative of deceased de- 
fendant within time allowed by law is 
that suit abates as against that defen- 
dant only 762 

O, 22, R. 3 (2) and R. ll-Oae of 

several appellants dying pending appeal 
— Appeal abates only so far as deceased 
appellant is concerned 211 (2) 

^ 0. 22, R. 4 and 0. 34— Death of 

defendant after preliminary decree but 
before final decree — Legal representa- 
tives not brought on record within limi- 
tation— Suit abates as against deceased 
defendant 779a 

0. 22, R. 4— Application for sub- 

sbitution made after limitation — Unless 
knowledge of death within three months 
of application is proved abatement can- 
not be set aside 779& 

0. 22, R. 4 — Decree against dead 

person is nullity 6366 

— O, 22, R. 4 — Suit for declaration 
of title — One of defendants dying — Suit 
abates against him only 3696 

0. 22, R. 4 — Religious endowment 

— Successor in management is legal re- 
presentative of previous manager — * 
Hindu law 348a 

0. 22, R. 4 (2)— 0. 34, R. 5, though 

imperative, legal representative of de- 
ceased defendant can raise appropriate 
defences — Civil P, 0. 0. 34, R, 6 3486 

^ 0. 22, Rr. 9 (2) and 6-Wibhin 90 

days of death of party if application not 
made, suit or the appeal autonaatioally 
abates and no formal order of abate- 
ment necessary 379 (2) 

0, 22, R. 10— Decree-holder dying 

after applying for execution — Whether 
his representatives can apply for sub- 
stitution of name under 0. 22, R. 10— 
{Quaere) 604 (1J6 

O. 22, R. 10 (1)— Agsignmant of 

decree pending appeal — Assignment 


Civil P. C. 

does not prevent decree-holder frona 
prosecuting proceedings to final conclu- 
sion 380 

-O, 23, R, 1 — Scope — Order allow- 
ing plaintiffs to withdraw their suit as 
against certain defendants is nob appeal- 

able 8636 

O. 23, R. 3 — Statement that par- 
ties would accept terms stated by parti- 
cular third person does not come with- 
in purview of 0. 23, E. 3 162 

O. 30, R. 6— Right of partner 
sued against in name of firm to appear 
in suit — Partner's opinion that his 
rights will not be represented properly 
by impleaded partner or that his inter- 
est is adverse to that of latter — Indivi- 
dual appearance should justly be allowed 

701 (2) 

'0, 32, R. 3— Substituted service 

to show cause why one should not be 
appointed guardian is improper — Service 
should be by ordinary notice — Civil 

P. 0., 0. 6, R. 20 6 09 

^ O, 32, R. 3 (l)-Guardian ad 

litem represents minor defendant both 
in trial Court as wall as in appellate 

Court 456a 

O. 32, R, 3 (1) — Trial Court, after 

passing decree, becomes functus officio 
for purpose of removing guardian ad. 

litem 4566 

— 0, 32, R. 3 (1)— Next friend of- 

defendant should be allowed to prefer 
appeal with application for removal of 
guardian ad litem — ^Practice 456c 
0. 32, Rr. 4 and 5, and S. 151 — 

Subsequent to discovery that minor was 
not properly represented by duly ap- 
pointed guardian — Court should restore 
case to file and proceed with it after 
appointing guardian — Such restoration 
and appointment is not addition of new 
party — Limitation Act, S. 22 644 

— 0. 33, Rr. 5 and 6 — Application, 
to sue as pauper refused as case was 
weak on merits without enquiry into 
pauperism — There is refusal to exercise 
jurisdiction 7584 S 

— 0. 33, R. 5 — Order dismissing ap- 
plication to sue as pauper is not inter- 
locutory — Revision lies 758h 

^ — 0, 33, R, 5— Decision on applica- 
tion to sue as pauper is not a decision o£ 
a preliminary issue within meaning in 

Civil P. C. 7584 

^ '0, 34, R, I — Suit for sale without 

impleading subsequent mortgagee — Sob- 
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Civil P. C, 

sequent mortgagee can redeem on pay- 
ment oi loan with contractual icterest 
and not decretal amouut—Pnor mort- 
gagee purchaser is entitled to 
interest till his taking possession 

O. 34, R, 1, Expl 1-Pnor mort- 

gagee impleaded by mistake Proper 

decree would be for sale of proper y ' 

iect to prior mortgage 
0. 34, R. 5— Decree in suit for sale 

specifying that so much money should be 

paid to plaintiff co- mortgagee and so 

much to other co-mortgagee joined as 

defendant is nob objectionable 

0. 34, R. 5— Pinal decree for sale 

on foot of mortgage obtain ed--Thea 
mortgagor made wakf of mortgage pro- 
party directed to be sold p is iio 
necessary that beneficiaries under wa ' 
should be made parties to applica^oo 
for execution — Civil P. C. S. 47 5 ct 

O 34 R. 5— Pinal decree for sale 


containing no exemption ot particular 
property sold— Subsequent correction ot 
decree does not affect validity ol salo 

Civil P. 0.. 0. 21. R., 90 : A. 1. R. 1928 

All. 169. Reversed 5'°° 

O. 34. R. 5— Final decree passed 


Civil P. C. . 

terms to leoover such interest against 
mortgagor personally will not bar his 
subsequent suit for sale in enfoicem^e^nt 
of the mortgage , , 

O. 39, R. l-Iniunotion 

pendente lite ends with suit 387 (Z) 
— O. 39, Rr. 1 and 2 (3)-Provisions 

of E. 2 (3) may be appUeii to 
injunction under E. 1 Oftiicr) 387 2)b 
.Q 39 R, 1 — Existence of lajunc- 

tion does not render 

Transfer of Property Act. S. 6 d»/ 

^ Q 41 R. 1— Memorandum pve- 

sented'by unauthorised person is no ap- 

peal— Civil P- c., 0, 3, B. 1 11"J 

1 O R. 17 — Pleaders or counsel 

should be seat for when parties appear 
through them Vefcra dismissal for default 

— OivU Pr c , 0. 9, R. 7 
0, 41, R. 23— Case tried on various 

rmandld-lUale^bebaM 
ousness plaintiff should be put on el 

tion or defendants ordered 

erally no remand should b® "“7“ 
undel! 0. 41, E. 23 -Practi 06 -AppelUte 

41, R. 27-Additional_ evidence 


by Court having jurisdiction, cannot be 
contested by judgment-debtor who re- 
mains absent on notice being served 

O. 34. R. 5-0. 34, B. 6, though 

imperative, legal representative of do- 
ceased defendant can raise appropriate 
defence-civil P. C., 0. 22, B, 4 (2)^^^^ 

O, 34, R. 6— Proceedings under 

0. 34, *B. 6 are nob proceedings in ex- 
ecution, but are proceedings in suit and 
proviBionS of 0. 9 apply , 841a 

^ o. 34, R. 6— Dismissal of applica- 

tion for setting aside ex parte decree 
under 0. 34, R. 6. on erroneous^ ground 
that application was not maintainable 

Revision lies _ 

O. 34, R. 6— Personal remedy 

asked for— Stage for deciding limitation 
is after Bale prooeedB are 
taenffioienl _ , 'rB) 69» 

iM 0. 34i R. 6— Petflonal remedy— 

Deed regietered-Limitation 7®“? 

—Limitation Act, Art. 116 (FB) 696 
— 0. 34, R. 14-Mortgago enit— Under 
idntgBge term mortgogeo ie entitled to 
ene mortgagor pereonally for ' 

tereet— Mortgjgee’e enit under mortgage 


“intr’not in issue in trial Court 
cannot be admitted in appeal and if it 
is allowed opposite par y sboiild be 
given proper opportunity to meoy^^ 

-o. 41 . Rr. 33 and 4 , S, 107 ( 2 ) and 

n 1 R 10 — Appellate Court has power 

to’ transfer respondent to JtPP®"*®* 

and pass decree in his favour if just and, 
eqnit^ble^ ^ ^ amended by 

Allahabad High ‘t 

changed to cover case 
eomiog within terms of 0. 41, E. 23 
Stili second appeal is not P®tmissiWe 

!!!^a* 43 ?'^R” (w)-Eeview allowed 
nn eround that judgment was unfair to 

one party— Remedy is appeal from decree 
one par > ^ granting re- 

and not appeal Irone o e 

O. 45. R. 7 -P>«>P“«‘”y inUr- 

«!■ anretv is not extinguished it. 
mLely beoomes the first charge on the 
Moperty- Liability of property die- 
cusMd- Such interest ia not within 
““eptione under 

Act. 8. 6 or Civil P. 0., 8. 60 (FB) 225a 

-—0.47, R- l“Two connected ap- 
peals, one before single Judge and the. 
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other before Bench filed by oppoeito par- 
ties— Beneh deciding question of impor- 
tance to appeal before single Judge, but 
appeal having bean decided under 0, 41, 
R. 11, appellant before single Judge 
was not aware of decision at hearing of 
his appeal and hence applied for review 
of decision in light of that fact Held 
case came within 0. 47, R. 1 621 

0.47, R. 5 — Transfer of applica- 
tion for review by District Judge to 
Additional District Judge is not per- 
missible — If District Judge be trans- 
ferred his successor-in-office can hear 
applications for review 785 (2) 

O. 47. R. 7-CivU P.C., 0. 43, R. 1 

(w)— Review allowed on ground that 
judgment was unfair to one party — 
Remedy is appeal from decree and not 
appeal from order granting review 126 
Sch. 2, Para. 1 — Reference to arbi- 
tration by parties without any reference 
bo guardian ad litem of minor— Award 
is not binding on minor 646 

■ Sch. 2, Para. 1— Agreement to 

refer should set forth matters in differ, 
ence between parties 319 (2)a 

Sch. 2, Para. 1— Reference of 

future disputes is not provided by Sch. 2 

319 (2}b 

Sch. 2, Para. 1 (3) — Dispute rela- 
ting to genuineness of will in probate 
proceedings pending before Court cannot 
be referred to arbitration— Court cannot 
delegate its functions to private iodl. 
vidual 840a 

Companies Act [7 of 1913) 

■ ■“ S. 4 — To determine purpose of 

association primary and original object 
has to be looked into, not subsequent 
oircnmstaDcea 186a 

S. 4 (2) — Object bo dispose of gain 

on charitable object — Company must be 
registered if constituted of more than 
twenty persons 1866 

““S. 89— Company not liable for pro- 
missory note executed by and in name 
■of agent unless agent ao authorized- 
negotiable Instruments Act, S. 27 778 
““S, 156— Liability of contributories 
as regards balance of share money be- 
comes claim only when Court is satis- 
fied that call is necessary 6176 

S. 156 — ' Shareholder obtaining 

shares with collateral agreement for 
•commission— Breach or nnenforeeabiliby 
of agreement does nob interfere with his 
liability as contributory 357c 


Companies Act 

S. 160 — In case of death of con- 
tributory before order, to fix estate with 
liability legal heirs of deceased con- 
tributory must be brought on record be- 
fore order 503a 

S. 171— Leave obtained while suit 

pending — Leave is not nullity and suit 
qhnnld nnh ho dismissed 5036 


S. 171 — No Court except the ap- 
pellate Court can object or question 
granting or withholding of leave under 
S. 171 by Company Judge 503fj 

S. 179(g) —Court ordering winding 

up of company — Advertisement for sale 
of its mills - K offering to purchase or 
take mortgage — K*s offer accepted 
Settlement of mortgage terms being 
unsatisfactory, K appealing to Privy 
Council — Direction by Privy Council to 
place K's offer before shareholders But 
K applied that he was nob willing to 
keep his offer any longer — K held to be 
estopped from applying — Offer, even 
though accepted by Court, held to have 
been accepted for Official Liquidators 
and hence binding as contract 330 

S. 184— Application for varying 

list of contributors— Thera is no conflict 
for placing Collector on list between 
Companies Act and U. P. Court of 
Wards Act ** 617c 


S.230 — “Revenue’' means 


i I • jt*"* 

incomd 


884a 


S. 230 — Rent of Government tele- 
phone and charge for trunk calls is re- 
venue 8846 

Company 

Amendment of Articles of Associa- 
tion — What does not amount to, illus- 
trated 661a 

■ Body of tradesmen cannot nullify 
or amend contract between individual 
members 661A 

Company with limited liability 

undertaking to sell shares belonging to 
shareholder — * Position of Managing 
Direotor is of fiduciary character — Ad- 
vantage obtained by him must go to 
owner of shares—Trusbs Act, S. 88 6lSa 
' 'Company cannot lay down condi- 
tion regarding Letters of Administration 
in contravention of statutory enactments 

82a 

Contract 

Construction — Plaintiff agreeing to 
construct defendant's house and provide 
for funds approximately Rs, 2,000 — 
Plaintiff's money repayable gradually in 
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Un yeara-HouBe hypobheoated to plain- 
tiff to aeoute repayment— No 
made in oaae expenditure exceeded Ra. 
2 , 000 — On aocounta taken de - 

dant found liable for Rs. 1.400 over and 
above Rs. QiGOO—DetendaTib executing 
tarkhat for Ra. 1.400-Plaintiff suing 
on basis of that sarkhat prior to expiry 
of ten years of original 
sarkhat was eontraot for distinct a^ 
separate sum, suit was not premature 

Civil P. C., 0. 2, R. 2 , 

jj* — Construction — Distinction bet- 
ween agreement forbidaen. by law and 

one declared void ^ 

Contract Act (9 of 1872) 

j ^ 2 (d)— Execution of sale deed by 
mother-in-law in consideration of dower 
of her daughter-in-law is for 

-^S. 10— Liability— Eormalities laid 

down by law must be observed to create 
liability 

5^ jg_Wife younger than husband 

— No presumption of influencing 
band— Mobamedan law— Wakf loy® 

-Se. 20 and 65— Contract void on 

account of mutual mistake ^“ly 
medy of vendee is to, claim considera- 
tion or purchase money and not 
or damages 

S. 23— Embezzlement by person in 

position of trnst— Amount embezzled is 
civil debt and contract to pay it ^ 
obnoxious to S. 23 

S, 23— Railway company refusing 

to grant contract to plaintiff Plamtin 
agreeing with defendant that latter 
should put himself forward as applicant 
for contract and then serve plaintiff who 
was real contractor — Agreement was 
void— Benami 

23— Motive of contract is 
essentialy different from consideraUon 
, or object 357a 

S. 24 — S. 24 does not, apply to 

transfer of immovable property (FB) \e 
_S. 24-Bight, to enter contract 
partly beyond competence of promisor 
—Promisee for good consideration can 
enforce part within competence (FB) \g 
25 — ^Express promise to pay is 

neoeasary ^ 

A -;^S. 30— Olaim for recovery of loss 
fipstained in oonaeqneace of oontrwt in 
culture of wager is not enforceable 5Z5i> 


Contract Act 

S, 39 — S. 39 does not apply where 

mortgagee fails to pay ’Rs- out ^f 

total consideration of Rs. 1,800 5066 

$ 45— Payment to one without 

consent of other does not give discharge 

of debt due to others 

S. 63-Bvideno0 Act, S. 92— In- 


terpretation— Oral evidence to prove 
satisfaction of debt by part payment 
and remission of remainder is 

— 68—Property of minor threa- 
tened to be attached and sold for reve- 
nue— Creditor advancing loan to avert 
it is entitled to be reimbursed from 

minor’s property , 

68— Word necessaries means 

money urgently required for require- 
ments of minor ^ \2So 

S. 69— Lease by proprietor of 

share binding lessee to pay Government 
revenue— Death of lessor-In consequent 
controversy one party appointed 1am- 
bardar and paying revenue in pursuance 
to U. P. Land Revenue Act, S. 14 f, tor 
period he was lambardar— His title sub- 
verted and another party appointed m 
bis place— Person who was eventually 
subverted, but had paid reveuue as lam- 
bardat, was held entitled to be reimbur- 

sed from lessee , 

Ss. 69 and 70— Successor m inter- 
est of lambardar’s proprietary interest- 
paying arrears of revenue for cosharers 
is entitled to be /ei°“bursed— U. ^ 
Land Revenue Act, Ss. 142 and 160 516 
S. 70— Lambardar selling his pro- 
perty, but continuing to be recorded as 
lambardar-He paying revenue on cita- 
tion being issued by revenue authorities 
—He can recover money so paid His 
suit doea not lie to /aj^nue Court- 
Agra Tenancy Act, Ss. 159 and 160 30Z 
— S. 73— Suit for damages for breacli 
of contract by dispossessed vendee and 
nob for return of original price-Mea- 
sure of damages is loss suBtained by 

vendee , ^ 

73— Interest should not be gran- 
ted when full compensation is given to 

person suffering loss-But interest can 
be allowed as compensation for loss 

due to delay in payment 

____g^ 74 — Quantum meruit Doctrine 
is inapplicable where definite agreement 

* -g^ 74, £xc6p* — Contract Act,S* 128 
—Conditions contained in security bonds 
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Contract Act 

ire subject to rastrictiona which follow 
from nature an3 character of principal’s 
■engagement — Security bond executed m 
favour of Goveruraent on behalf of 
treasurer temporarily appointed —No 
oovenant in bond that in case of his 
re-appointment security also would con- 
tinue — After termination of appoint- 
ment surety not notifying that his secu- 
rity ended — Some time after this ap- 
pointment’ was over he being re-appointed 
in same capacity — Surety was not liable 
for losses accruing during subsequent 
appointment 848/>' 

^ — S, 78 — In absenco of irstontion to 
the contrary property in ascertained 
goods passes to purchaser immediately 
upon entering into contract — It would 
not cea‘=a to pass merely by postpone- 
ment of payment of purchase-monoy 
and of taking delivery 661o 

■ S. ? 8 “Whether goods are ascer- 

tained" or not depends upon evidence — 
Fact that purchaser has to do something 
to goods, namely weighing them for his 
own satisfaction, would nob prevent com- 
pletion of contract 661d 

S, 78“ Term in contract that no 

delivery shall take place till payment of 
purchase money does not per se post- 
pone purchaser's title 661e 

S- 78 — “Ascertained" means agreed 

by parties to be appropriated 661/ 

S, 107 — Purchaser not paying 

balance of purchase money cannot claim 
delivery of goods though property in 
goods passed to him— Vendor's selling 
goods to third party — After deducting 
their due amount, remainder deposited 
to credit of rightful owner— Purchaser 
is entitled to this amount 886 

S, 126 — Contract of guarantee need 

not be in writing- It may be by words 
or implied from conduct 848a 

^ S. 126 — Person promising to pay 

extra rate of interest in consideration of 
oreditor giving time to debtor, without 
any liability on part of debtor, is not 
surety but is liable personally for excess 
rate of interest 543 

S. 128 — Conditions contained in 

seonrity bonds are subject to restrictions 
which follow from nature and character 
of principal’s engagement — Security 
bond executed in favour of Government 
on behalf of treasurer temporarily ap- 
pointed— No covenant in bond that in 


Contract Act 

case of his re-appointment security also 
would continue — After termination of 
appointment surety not notifying that 
his security eudod—Some time after 
this appointment was over he being re- 
appointed in same capacity — Surety was 
not liable for losses accruing during 
subsequent appointment — Contract Act, 
S. 74. Excep. 8486 

S. 129 —Continuing guarantee is 

determined by the terms of instrument 
— Document to be interpreted as a 
whole — Nature and character of business 
and relative -position of parties and sur- 
rounding circumstances must be con- 
sidered 730a 

S. 129 — Guarantee given for per* 

formanca of definite arrangement — Gon- 
sidaration not variable as a result of 
future dealings between parties—Con- 
tract is not contract oi continuing 
guarantee 7306 

S. 129— Grant of lease for definite 

period ~ Stipulations for payments defi- 
nite and constituted single transaotion 
— Guarantee given for due fulfilment of 
engagements for whole term of continu- 
ance of lease — Guarautae held to be not 
a continuing guarantee 730c 

S. 161 — Railways Act, S. 72 — ‘De- 
terioration in Railways Act, S. 72 , in- 
cludes depreciation in value 132a 
S. 219 — Principal and agent — Pur- 
chaser found by agent — Remuneration 
becomes due even if w'hole transaction 
is not completed through agent's inter- 
vention 545a 

Co-owner 

See COSHABBR. 

Co sharer 

Oosharers in mahals — Proprietors 

without fractional sharers cannot be so 
considered — Pre-emption 729 

— ^Sir land — ^Incidents and rights of 
cosharers stated 657a 

One cosharer can sue trespasser for 

possession of entire property 422a 
Party wall — Encroach ment by one 
over other's part — Such other bringing 
suit for possession of land encroacbed^ — 
Court is bound to grant decree 396 
Partition — Proof — Mere specifica- 
tion of shares does not amount to any 
division or partition 350a 

'““Party wall — So long as each co- 
owner uses it reasonably without inber- 
fering with enjoyment of that wall by 
another, or weakening, damagingt or 
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Cosbarer , .. u •« «« 

jncteasing or diminiahing it. h® >8 si- 

titled to do aa he likea ^ 

^Though profifeg not in excess ot 

abate ol lambardar he is liable W 

ehare of other ooaharers when ooUbo 
tion ia on behalf of all 313(2) 

Court-foca Act (7 of 137 ) 

i .5 19 ( 17 )— Applioation by counsel 

on behalf of, and purporting to be from, 
prisoner ia exempted under b. IS) il 

Sch. 1, Art. 1 — Croaa-obieotion re- 

garding costa and other matters Art. 1 
applies to part regarding coats 832(2) 
^Sch. 2. Art. 17 (b)— Suit for parti- 
tion alleging joint possession— Plaintm 
directed to pay diffatence between ^ 
valorem oourt-fee and court-fee pain 
Suit dismissed for failure to make defi- 

oiency-Appeal not challenging findi^ 
ae to court-fee on courb-fee of Ks. lu 
Failure to pay deftcieney on memor^- 
dnm of anpeal held not fatal ^ 

Cn’Tiinal Procedure Code (,5 ot 

189S) ^ , 

^ S. 4 (hi— Complaint and 

tion differentiated oort? 

S. 4 (h)-Oomplaml defined 8206 

— S. 4 (h) — ^Oriminal P. C., 8 . 190 (U 
(a) — Complaint, meaning g 2 QQ 

•P 

— — S. 99 -A — Document though adver- 
tisement can bo forfeited under S* 99-A 
—However advertisement of forthcom- 
ing book, unless seditious by itself, can- 
U be forfeited because « « 
associated with seditious book , 

— — S 99* D — Government should. 

atr ‘“I™ 

S. 99-D— Two reasonable views 

Benefit must be given to applicant 

S. 99 .F— Practice referred to is 

ptacblee in miaoellaueous civil proceed- 
ings (FB) 401/ 

S. 107— Soope—It is not necessary 

to prove an overt act towards breach 
of peace . . ^ 0 ®“ 

— S. 107— Subsequent broach of p^ce 

is beet evidence ^ , 

iQt S, 107 “Only persons definitely 

contemplating breach ehonld be 

i^S. IIO-S. 256 applies to oases 
ander B. 110 274c 

-^S. UO^Mere fact of allegation of 
ftibstaative offence does not preclude 


ittiual Pc A ¥ ¥> 1 m f\ 

proceeding under 8. Yoie^ln' 210 

All. 813 and A.l.R. 1925 All. 250 

Overruled , - ^ 

S 110— Object of S. 110 19 to oilev 

protection to public-Bvidence on ques- 
tion of repute should be tested m light 

of tangible facts . , , , , . , ^ 

g HQ s, llO IS intended to put 

236 


curb on persons dangerous to society 

\12 — Ordinarily mentioning 

that clause of S. 110 applicable to case 
is sufficient, but where clause refeis to 
two or more offences, offence appropriate 

should be mentioned 

4 s S. 133— Chabutra la public way 

-Obstruction— Order tor removal ^oan 

^—58^139 (2) and 140 (1)— Magistrate 
cannot compel a party to go^ to oivi 
Court and specially party m 

favour be is inclined ^ mi, j- 

S 145 (4)— Meaning — The direc- 
tion to receive evidence implies a duty 
on the Court to summon such witneases 
as may be mentioned to the 

either party - — Disnutes 

s. 147— Application — -Oispu^es 

as bo temple or mosque entry 

appli es — 'Samadhs of Radhaswami 

sect in V. V, — Entry in compound of 

samadhs is covered by words 

nse of any land” „ 

* S. 147- Thr00 months ftro not 

three months prior to order, bu t three 

months next before institution of 

^ 164 — Magistrate should not ask 

questions BO as to reconcile statements 
with those ofco.accu 80 d unless it is to 
make statement intelligible, but should 
merely record such statement as 
desires to make 

.5 107 — Magistrate has no power 

to investigate and keep person in cus- 
todv for purposes of investigation 

ISa. 179 and 181 (2)— Provisions of 

Oh 15* A are not independent of each 
other and 8. 179 applies to «»»«> of 

breach of trust and ehoating 449o 

,0^ 190 (1) (a)— Complaint, meaning 

iUustrabed— Criminal P. 0., 8. 4 

195 (l) (b) — Information to 

police about murder found false - No 
proceedings on this iuformation-Order 
of commitment of informant to Sessions 


24 
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Criminal P. C. 

Court by Magistrate— Such oommijoaent 
should be quashed aud Magistrate 
should be asked to try case under Penal 
Code. S. 211, part 1 818 

-S. 195 (3)— Daternoination of supe- 
rior Court is not confined to decrees 
which are appealable 407 

S. 202 - Criminal P. C., S. 167 -■ 

Magistrate has no power to investigate 
and keep person in custody for purposes 
of investigation 259 

S. 231- —No duty is cast on Court 

to ask accused if he wishes to recall or 
re-examine any witness 215 

-S, 236— S. 236 applies only in case 

of doubt 4816 

Ss. 241 to 259 — Before accused 

appears he is not entitled to information 
about detailed evidence of prosecution 

2746 

— S. 250— Case prima facie triable by 
Magistrate but if facts were proved con- 
stituting offence exclusively triable by 
Sessions Court — Award of compensation 
by Magistrate is not illegal 280a 

- ■ — S. 250 — S. 250 is applicable even 
to cases of Crown — [Obiter] (FB) 206(7 
-Ss. 253 and 436 — Order of dis- 
charge should be set aside only when 
prima facie incorrect and further evi- 
dence necessary 257c 

S. 256 “ Word "reeair' does not 

mean resummon 495a 

Ss. 256 and 110-S. 256 applies to 

cases under 8. 110 274c 

Ss. 258 (1) and 259 — Charge 

frained — ComplaiDanb and his witnesses 
absenting on day fixed for their cross- 
examination — Magistrate should either 
adjourn case or acquit accused 795(2)a 
258 (1) — "Not guilty” mean- 
ing explained — Words — The ‘finding 
"not guilty” is a technical expression 
and not necessarily equivalent to a find- 
ing that the accused did not commit the 
acts charged 795(2)6 

S. 288 — Previous statements of 

witnesses — Admissibility considered — 
Evidence Act, S. 157 S746a 

S. 297— Where evidence is equally 

balanced Judge ought to give usual 
direction that benefit of doubt should be 
given to accused ' 28a 

S. 297— For miscarriage of Justice 

by misdirection there should be reason- 
able ground that misdirection affected 
jury's verdict 286 

S. 297— Judge should reduce charge 


Criminal P. C. 

to writing as soon as possible after 
charging jury 

-S. 297— Charge to jury— Judge is 

bound to explain law with clearness 
and distinctness 24a 

S. 307— When case is referred, it 

should be referred as a whole 489' 

S. 345 (b) — Compoundable offence 

compounded by document signed by all 
parties present in Court Magistrate 
ought to pronounce acquittal without 

delay 409a 

— -S. 345 (b)— Composition — "With- 
drawal" — Composition once effected can- 
not be withdrawn 4096- 

— “S. 345 (6)— Joint complaint— Com- 
position operates as acquittal with re- 
ference only to particular offence com- 
pounded 926- 

S. 403 — Where two indictments 

are essentially different and relate to 
independent transactions acquittal under 
one does not bar complaint with refer- 
ence to other 92a 

S. 418 — Misdirection or non-direc- 
tion is matter of law 246- 

S. 435 — District Magistrate cannot 

order retrial — He can act under S. 436 
only — nigh Court alone can order re- 
trial 2577^ 

S. 435 (1) — Revision application 

filed before Sessions Judge or District 
Magistrate bars another application be- 
fore the other 257a 

S. 438 — Scope — Although it is un- 
usual for a Judge to make reference re- 
garding legality of his own order, yet 
there is nothing in S. 438 to preclude 
him from doing so 817ff 

« — Ss. 438 and 439 (5) — S. 439 (5) 

cannot constitute bar to District Magis- 
trate's action under S. 438 in case of ac- 
quittal by a Magistrate since Local Go- 
vernment and District Magistrate are 
distinct and non-interchangeable terms 

741 

S. 439 — Consideration of evidence 

is not question of law 23a 

S. 465 — Demeanour of accused 

raising suspicion as to sanity and capa- 
bility to make. defence — Court must 
. come to definite finding on point — Ab- 
sence vitiates conviction and sentence 

450 

— — S.*491 (1) (b) — Power given by S. 
491 (l) (b) has to be exercised with cau- 
tion and not in case where there is dis- 


I 
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Criminal P.C. , , Criminal P.C 

puto M to who should be guardiau of 

miuors . , 

— -S. 517 — Where house is not pro- 
perty in respeob o£ which offence is cooi- 
mibted no order under S. 5L7 cin be 
made 
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to Judge to di8peu6^«9tt^>fttt3f)iida^ae^f,. 
accused except for incapability of re- 
maining before the Court 

Ss. 540-A and 537— Wrongly dis- 

. 4 A 


pensing with pi^esence of accused — Ac- 
ouaed represented by counsel and dis- 
S S26— Ground for transfer is not peusation at request of accused— Irre^u- 


to be decided in abstract — What is to 
be determined ia whether Magistrate 
behaved so as to give legitimate ground 
for fear of impartial trial 737a 

Ss. 526 and 162 — When copy of 

statement of witnesses before police is 
asked for, Court is bound to grant same 
insisting on a written application and 
refusal to grant them on misapprehen- 
sion of law or flimsy pretext are enough 
circumstances to make accused believe 
that Magistrate bad no desire to be f^r 
tohim . ^ 

^S, 526, Expl — tjocal Inspection- 

Transfer is advisable but not necessary 

737c 

— S. 526 — Magistrate growing angry 
with accused in one case Accused s 
state of mind while deciding upon trans- 
fer application by him in another case 
will be considered if he is ignorant .vil- 
lager who believes that Magistrate’s 
mind is prejudiced against him for such 
reason and not whore ha is well versed 
in litigation 495c 

S. 526 — Fact that Magistrate, 15 

' years before, had been class-fellow of 
somebody who was either complainant, 
respondent or advocate in the case is 
not 6t ground for transfer 262a 

— -S. 526 (6-a) — Words any per- 
Bon'* explained (PB) 206a 

'526 (6 a) — Application for 
transfer rejected as being frivolous or 
vexatious — Government opposing appli- 
cation is entitled to recover costs from 
applicants (FB) 2066 

— S. 526 (6.a) — Bale that Crown 
neither pays nor receives costs is nob 
without exceptions (FB) 206c 

S. 526 (8) and (1) - Sub-S. (8), S. 

626, is applicable only when party noti- 
fies his intention to apply for transfer— 
Onus is on applicant to prove it 835 
S. 526 (8) — Section is mandatory 

— ^Deviation makes proceedings illegal 

263a 

S. 526 (8)— Interpretation of Sta- 
Where rule of law is absolute in 
terms it must be given effect to ^ 2636 
♦ 540- A— No discretion is given 

1930 Indexes (All.)— 4 & 5 


8176 

562 should not 
be applied to case of people in posses- 


larity can be cured 

S. 562— Scope — S 



sion of dangerous drugs in deuance of 

law 19(1) 

Criminal Trial 

Evidence— Accused identified by 

witness in jail but not identified in 
Court — IdentiBcabion is not greatly 
reliable evidence 746c 

Court’s duty — Sessions Judge’s duty 

in trials indicated 534 

Administrative officer cannot merely 

by reason of his knowledge of important 
men and their characters, be depri'-ed 
of jurisdiction as Magistrate 4956 

• 'Acquittal on charge under trial 
Court finding accused guilty of another 
offence but being unable to convict 
putting him on another trial Opinion 
of Court in prior trial cannot be allowed 
any weight in subsequent trial 481a 

Court’s duty— Magistrate is _ not 

bound to find whether case exclusively 
triable by Sessions would arise if facts 
before him were proved 2806 

Sentence — Sentence should be pro- 
portionate to nature and gravity of 
crime in each case — Giving certain sen- 
tence given in hundred other eases does 
not uQako it obligatory upon the Court 
to award the same sentence 279 

—False plea of enmity pub forth by 
accused aggravates offence and affects 
question of sentence 277 

— —Evidence— Appreciation of— Cases 
ought to be decided on tangible evidence 
whether positiive or circumstantial 45o 

Evidence— Crown can rely on in- 

criminatory evidence found in house 
search of accused 386 

-False allegation in defence against 

respectable person of conspiracy to bring 
false charges, aggravates original offence 
; 38e 

—Court’s duty— Opportunity should 
be afforded to accused to explain evi- 
dence against him 17a 

■Court’s duty— Greater care should 

be given to cases 'under S. T6 of Penal 
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'Criminal Trial , n 

'Cocle— Previous convictions should not 

^ivejudice Court 

Custom . , ^ 

Court beforo recognizing custom 

should be satisfied of its reasonableness 
and certainty and continuous and open 
•^niovmenb— Easements Act, S. io ooO<i 

D 

Damages . . t i 

Joint assault entails joint 

for damages 

Decree 

■ Execution — Judgment-debtor can- 
not put forward paramount Jjj 

execution department 826 (2Ju 

Validity— Decree against dead per- 
son is nullity 

iii Execution— Decree-holder dying 

while decree in actual execution— His 
sous need not freshly apply for execu- 
tion but can continue after substitution 

of their names — Civil P.O., S. 47 604(1)^ 
-Setting aside — Iwo decrees consoli- 
dated and property sold in execution by 
one bid— To ^challenge sale on ground 
of irregularity sales in execution of both 
decrees must be challenged— Civil 

O. 21, R. 90 556(3 

—Setting aside— Eraud must be parti- 
cularized — Civil P. Cm 0. 6, R, 4 427fl 

^Construction —Finality — Decree 

becomes final after period of appeal 

413 (ija 

Deed 

Construction— Importation of ex- 
traneous matter is forbidden unless re- 
quired to show relation of language to 
existing facts — Evidence Act, S. 92, 
Proviso 6 837<t 

Construction— Land let out 60 years 

before institution of suit and built upon 
— 20 years after terms of tenancy al- 
tered — There 'is no presumption that 
there was no consideration for altered 
agreement 5106 

Construction "Surety bond Entire 

property made security for periodical 
payments — Every bitr held to be liable 
for payment of whole 475 

-—•Construction — “Where deed of gift 
indicates joint possession, donee is co- 
sharer and is entitled to resist pre- 
emption 1176 

-Construction— Two contemporane- 
ous deeds, one purporting to sell pro- 
perty, other giving right of repurchase 
to vendor or his lineal descendants— 
Transaction is not mortgage 1016 


Divorce Act (4 of 1869) 

S. 13— Petition for divorce by wife 

unopposed — Mere evidence of adultery 
and cruelty is not enough— Want of 
connivance and explanation 
filing petition, is necessary (Sd) 

E 

Easements Act (5 of 1882) 

— -S. 4 — Question whether party has 
indefeasible right to do something on 
another's land is mixed question 

and fact , 

S_ 13 (a) - Necessity means absolute 

necessity 560(1 

^ 13 (a)— Easement of necessity 

—Passage possible for purchaser— Ease- 
ment does not exist ^ 56J6 

S. 13(e)— Suit for injunction res- ■ 

training owner of intervening fields 
from interfering with How of water 
from well further away— Question hay- 
iug arisen as result of partition of field 
and w 0 ll“”lf fiow across intervening 
field necessary for field in question, as 
also irrigated before partition, party has 
right of easement and could rightly 
claim injunction 313 (1) 

S. 15-3. 15 is of wider applica- 
tion— Prescriptive easement can be ac- 
quired for storing, for threshing floor 
and for using particular land as court- 
yard 4106 

— ‘S. IS— Villagers taking wood fiom 
landlord's jungle without his knowledge 
cannot acquire right to cut and appro- 
priate wood— If .suih acts are with per- 
mission or acquiescence that amounts 
to license — Easements Act S. 52 3386 

S. 18— Court before recognizing 

custom should be satisfied of its' reason- 
ableness and certainty and continuous 
and open enjoyment — Custom 338c 
' — “S. 52 — Villagers taking wood from 
landlord's jungle without his knowledge 
cannot acquire 'right to cub and appro- 
priate wood— If such acts are with 
permission or acquiescence that amounts 
to lioense — Easements Act, S. 18 3386 
Estoppel 

‘Reversioner agreeing not to lay 

claim bo reversion on its opening out is 
estopped from claiming when succession 
opens out 498 (2)c 

Evidence Act (I of 1872) 

^ — S. 11 — Deed barred by S. 49, 
Registration Act, is admissible in evi- 
dence under S. 11 if inconsistent with 
fact in issue— Registration Acb,S. 49 130 
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Evidence Act , 

— S, 13— Judgment in which right 
under dispute was recognized by Court 
is admissible as relevant fact 9c 

S. 13 (b)— Dispute regarding nature 

of land —Recital 8 in sale deed in favour 
of one party to suit showing nature of 
same land are admissible not only under 
S. 32 but also under S. 13 (b) ^ 299c 

S. 24 —Confession — Definition 

Confession is admission made by accused 

29u 

S, 24 — Retracted confession ^Per- 

son making confession may be convicted 
when Court thinks that it is voluntary 

and true ' 

S. 30 -Confession exculpating 

author from alleged offence is not con- 
fession and should not be relied 
{pr convicting co-accused 7466 

- — S. 30— Retracted confession —It 
must be relied in whole and not in part 
where it is sole evidence against accused 

192 

S. 30— Self-implication is guarantee 

Cor truth of accusation against co-accused 

2dh 

— :"S, 32 (c) —Dying statement not in 
deceased’s own words but being mere 
note of substance is not sufficient for 
•conviction ^ 532 a 

— S. 32(3)— Dispute regarding nature 
of land — Recitals in sale deeds in favour 
of one party to suit showing nature of 
same land are admissible nob only under 
S 32 bub also under Evidence Act, 
s'. 13 (b) 299c 

— “S. 34— Scope— Relevant entries in 
account books' unless corroborated are 
not sufficient to fasten liability upon a 
person ^^9 

— !-S. 34— 'Necessity of formal proof 
that books are kept in course of business 
'has been dispensed with 38c 

■■■■■ S. 35“ Document neither shown to 
be prepared by public servant nor shown 
as forming the act or record of public 
officer is inadmissible 266 

— S. 36 — Site plan prepared for. a 
ease has very little probative value on 
•question of title 2Sd 

S. 39 — Admissibility — Only perti- 
nent and not all recitals in doenment 
are admissible 2996 

— — S. 45 — "Expert” — Meaning ex- 
plained 5876 

-^S. 65 (1) — ^“Prodnoe” — Meaning ex- 
plained 550o 

S. 65 (c) “ Qaestion of saffioient 


Evidence Act 

reason for non-production required 
under S. 65 (c) is question of fact 550i 

S. 68 — S. 68 has nothing to do as 

regards validity or legality if there is 
no proper attestation 669ff 

S. 68 — Account book is not docu- 


ment required by law to be attested 

ZBd 

Ss. 74 and 75 — Abstract statement 

prepared by patwari even though based 
on papers in his possession and filed in 
suit is only private document 712 

-S. 74 — Document neither shown to 

be prepared by public servant nor shown 
as forming the act or record of public 
officer is inadmissible 266 

— — S. 90 — Certified copy of document 
relied upon — Before any presumption 
under S, 90 can be made party relying 
must lay foundation by leading secon- 
dary evidence under S. 65 5506 

S. 91 — Document embodying only 

soma berms of contract — Oral evidence 
of other terms is admissible 6156 

S. 92 — Person, not party to the 

instrument, can give evidence, challeng- 
ing the nature of transfer 797c 

S. 92 — 3. 92 applies only to tran- 
sactions inter partes and than too does 
nob bar inquiry establishing fraud or 
illegality of transaction 786c 

# ^S. 92 — Interpretation — Oral evi- 

dence to prove satisfaction of debt by 
part payment and remission of re- 
mainder is admissible — Contract Act, 

S. 63 (FB) 7216 

S. 92 — Suit on pro- note — One de- 
fendant having " witness” before his 
signature denying liability — Oral evi- 
dence to prove that defendant was exe- 
cutant and hence liable under berms of 
contract was held to be admissible 709 

• S. 92 — Claim on promissory note 

— Debtor cannot resist it saying that 
amount would be given credit to in final 
aebblemenb of accounts between parties 

529 (2) 

S. 92— Suit for recovery of posses- 
sion on basis of document, property in 
Bait being left out as result of clerical 
mistake — Suit for rectification barred — 
Mistake can be proved — Practice, — Plea 
— Limitation 387(1) 

'S. 92— Document evidencing family 

arrangement requires registration — Re- 
gistration Act, S, 17 341 

♦ — S. 92, Proviso (2J — Money bond 
stipulating payment of interest— Sim aU 
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Evidence Act 

taneoas oral contract that no interest 
was to be paid but creditor to take usu- 
fruct of certain land in lieu of interest 
—Contract held inconsistent and oral 
agreement hold inadmissible 440 

— ^S. 92{4)^By proviso 4, oral evi- 
dence, varying or modifying terms of a 
written contract, is entirely inadmis- 
sible {FB)72U 

S. 92, Proviso 6— Deed-Construc- 
tion— Importation of extraneous matter 
is forbidden unless required to show 
relation of language to existing facts 

837ft 

S. 101 — Mortgage suit for sale — 

Execution of mortgige documetit proved 
— Mortgagor making acknowledgment 
of receipt of entire consideration and 
that there were hundis and promissory 
notes executed by him which were set 
off, i. e., money left for their payment 
with mortgagee— Mortgagor young man 
of profligate habits— Mortgagee in posi- 
tion to exercise undue influence and not 
in position to lend big sums — Initial 
presumption against mortgagor was 
rebutted— Negotiable Instruments Act, 

S. 113 568 


■ S. 108 — Presumption is as to fac- 
tum and not exact time 4276 

S. 114— Deed executed and admit- 
ted to be 30 before Eegistrar by person 
executing it who was of full age — Pre- 
sumption is that transaction is valid 

6056 


S. 114- -Person carrying in his cart 

dacoits, one of whom being injured and 
having blood stains on clothes soon 
after dacoity — Unless he explains cir- 
cumstances presumption is that he knew 
of part taken by those persons in da- 
coity and that one injured was injured 
in dacoity 481c 

S. 114, Illus, (b)— Accomplice must 

be corroborated 7406 


— — S. 114, lllus. (b), — Evidence of ac- 
complice should be accepted when cor- 
roborated in material particulars by 
cogent evidence 29c 

S. 115— Estoppel upon representa- 
tion— Declaration must have been made 
and believed and truth must have been 
inaccessible 847a 

S, 115— Dispute relating to genu- 
ineness of will referred to arbitration — 
Reference not objected to in lower Court 
— Applicant is not estopped from rais- 


Evidence Act 

ing objection as to illegality in appeal 
— Practice — New plea 8406 

S. 115 — Next presumptive rever- 
sioners consenting to and acting upon 
family arrangement agreed to on ac- 
celeration of estate by limited owner 
is estopped from cballenging it 6876 
— S. 115- Release on foregoing defi- 
nite claim against third party Claim 
cannot be asserted to detriment of that 

party 434(2)6 

S. 115— Estoppel affects substan- 
tive rights 434(2)c 

S. 115 — Advancing loan after 

notice of previous -burden — Estoppel 
— Creditor must be considered to have 
thought property worth his loan sub- 
ject to previous burden . 4316 

^ S, 115— Reversioner — Estoppel — 

Reversioner becoming p&rfcy to compro- ' 
mise and taking benefit under it is 
estopped from claiming as roversionei 
Hindu law 430a 

— S. 115 —Person opposing appeal on 
ground that it should have been filed 
in particular Court is estopped from 
changing his contention and asserting 
subsequently that it could not be filed 
in the particular Court 15(^ 

S. 115 — No act or omission by pre- 
sumptive reversioners can amount to 
estoppel against actual reversioners — 
Hindu law — Reversioner 96 

* S. 116 — Tenant can set up his 

own title against third person though 
not against landlord 299a 

S. ll 6 “Morbgag 0 — Rights of mort- 
gagee — ^Mortgagee can assert that heire 
^ of mortgagor under Hindu law did not 
succeed to his occupancy right in ac- 
cordance with N, W P. Rent Act (12* 
of 1881) 1086 

S. 1 32 -Penal Code, S.SOO-Givin'g 

out that woman had miscarriage with- 
out knowledge of her marriage is defa- 
mation and such statement made in 
witness box without such question by 
Court, and when character of woman 
was not fact in issue is not protected by 

S. 132 493 

S, 157 — Previous statements of 
witnesses — ’Admissibility considered — ■ 
Criminal P, C, S. 288 746a 

Execution 

Order purporting to shelve papers 
merely amounts to stay and not dis- 
missal - 281a 
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Execution ^ . n t 

Attachment by , civil Courts Col- 
lector cannot withdraw it 2olo 

F 

Factories Act (12 of 1911) 

S, 2 (2) (d)— Interruption must be 

taken in connexion with 'each indivi- 
dual and the section to be interpreted 
with regard to actual work 2l4o 

S. 26— Men working outside time 

fixed for employ mant—O ??ner is 

under 8. 26 214a 

Family Arrangement 

7 ^“OoiiSi(i 0 ratioti — Oonvarting ex pact- 
ancy into certainty ani avoiding 
litigation is good consideration ooTc 

Validity— It is not necessary that 

there should be a family dispute which 
has to be settled or composed — It need 
nob necessarily be a compromise o 

doubtful rights” ® 

Family arrangement in substance 

purporting to be transfer or partition 
must comply with rules as bo stamp an 
registratioa . 498 (2)c 

""Bsisbence of dispute in praesenti is 
not necessary bub doubtful claim is 
essential 498 {2)d 

Government of India Act (1915) 

S. 65— “Parson” includes body of 

persona corporate or incorporate 

Government Trading Taxation Act 

(3 of 1925) ^ . a. 4 

S. 2 (3) -Act applies to Tahri State 

c o What constitutes trading 

in British Inaia— Explained 389/ 

S. 3— Act coming into force in 192b 

—Still Governments are liable to assess- 
ment for transactions taking place in 

year 1926 - 26 — Income-tax Act, S. 3 

3o9d 

Guardians and Ward 

— -Children of Hindu after their 
widowed mother’s conversion brought 
up as Mahomedans for four years de- 
manded to be brought up as Hindus 
What is best in interest of children 
ehonld be considered — Children 
allowed in their mother’s custody 86 
Guardians and Wards Act (8 or 
1890) • , 

S. IS— Separate guardians for each 

minor as to person— Property not being 
IftTgo mshy be left in hands oi one if 
polntment of separate guardians of pro- 
perty would lead to waste 255 

15— Guardian of person of minor 


Guardians and Wards Act 

should be pub by Court in Positjo^ to 
support minor ^ 255 (2)6 

Ss. 43 and 47 (1) - Authorizing 

guardian to celebrate marriage amounts 
to regulation of conduct and appeal lies 
(roiD such oidsr ^ 

H 

High Court 

rCourts at Ajmere are not subordi- 
nate to Allahabad High Court e^sapb m 

two comparatively rarer mabbars 

■Inherent power — Bar Councils 




Act (3S of 1926), S, IS-Allahabad High 
Court has no inherent disciplinary juris- 
diction over legal practitioners ladepen- 
dantly of Legal Practitioners Act and the 
Bar Councils Act ir 

High Courts Act, Indian (1871) 

l5— Revision lies from order in- 
cluding person in list of touts — Hsgal 
Practitioners Act S. 36 ^ 

Hindu Law . 

Alienation — Coparcener — Alien- 
ation made by one member of joint 
family is voidable only at option of 
other members and nob by alienor or bis 

transferee ^ 

Alienation -Eather— Purchaser m 

execution of decree against father can 
challenge alienation on ground of legal 
necessity of that part of property 85Z6 

Alienation— Declaration of rights 

depending on proof of circumstances is 
useful in cases of transfers for conside- 
ration bub nob in case of gift by widow 
No question of legal necessity or vali- 
dity arises— Specific Relief Act, 

Alienation— Manager — Family is 

sufficiently represented when manager 
is iaaplsaided in mortgage suit ^ 

'Alienation — Daughter inheriting 

estate of her mother — Expenses for 
barkhi ceremony of mother can J® 
by her out of such property 54» ti/ 

Alienation— Legal necessity— Two 

members of joint Hindu family between 
themselves and their sons occupying 
respectable position in their society and 
village, borrowed Bs, 70 on mortgage of 
joint family property and spent the 
same on Gwoa ceremony of daughter ot 
their family— Money spent is warr^ted 
by legal necessity 5U4a 

^Alienation— Manager — Necessity 

Interest— Two brothers who ware mem- 
bers of joint Hindu family between 
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Hindu Law 

themselves and their sons mortgaging 
property and agrasing to pay interest at 
1 per cant per mensem* — Stipulation, 
in default of payment of interest at end 
of year, for compounding interest at the 
end of that year is not unreasonable 

5046 

Alienation — Legal necessity Adult 

member joining in execution does not 
supply evidence of necessity 379 (1) 
Alienation — Antecedent debts Re- 
cital of debts in sale deed does not make 
debts antecedent debts 292a 

Alienation — Legal necessity is not 

conclusively established by attestation 
of other members 2926 

Alienation —Legal necessity — Subs- 
tantial portion for necessity — Due ■•in- 
quiries made — Consideration adequate 
— Sale should be upheld 292c 

^ AUenaticn — Legal necessity— 

Alienation of several plots of land — 
Only some plots covering amount of 
legal necessity — Court can release rest 
of property 95 

•'—Alienation by father — If transac- 
tion is good and so authorized it' is 
binding on joint family property even 
though father does not describe himself 
as manager >73 

♦ — “Alienation — Legal necessity — Sale 
must be found wholly valid or otherwise 
according as there is necessity or not — 
Whether it was absolutely essential to 
Bell property should be decided 22(2) 

Alienation — Widow— Necessity — 

Recital in deed may form evidence after 
long interval Bd 

Ascetic Arya Samajist — Perfor- 
mance of Prajapathiyesthi homam is es- 
Bential to beoome Sahyasi 643a 

Ascetic — Renunciation will not be 
complete merely by declaring himself 
Sanyasi — Necessary ceremonies must be 
gone through 6436 

“—'Debts — Mortgage suit — Mortgagor 
pleading want of legal necessity — Mort- 
gage containing no recital showing pur- 
pose of debt — Mortgagee's evidence that 
it was for family expenses believed by 
trial Court — All adult members were 
executants — Mortgage being old docu- 
menb and mortgagee being dead— Mort- 
gagors not entering witness box — ^Trial 
Court’s view that it was for legal neoes- 
Bity was not interfered with 624a 
— -Debt— Succession Act (1925), Ss. 
211 and 370 Survivor of joint Hindu 


Hindu Law 

family claiming to represent deceased 
should be granted certiGcate to collect 
debts 99 

— “Gift — Conditional gift — Gift can be 
revoked if condition not justihed 669^ 
^—Impartible estate — Mere separation 
in general status does not destroy notio- 
nal jointness — -Presumption of jointness 
can be rebutted by express or implied 
intention to give up chance of succes- 
sion 797a 

Joint family — Tenancy acquired 

while family is joint — Burden of pro- 
ving that it was self-acquired is on 
member who asserts it 822 

Joint family — ■ Manager — Powers 

discussed 767 

Joint family — Brothers and their 

sons messing and living together — Pre- 
sumptions and rules of burden of proof 
discussed SSOc 

Joint family — Presumption is that 

brothers and uncles are joint 541a 
— Joint family — -Partition — Partition 
between father and son — Mother is en- 
titled to one share 537a 

— ^Joint family — Presumption — Pro- 
perty acquired by member of joint 
family not shown to have nucleus is not 
always joint family property 536 

Joint family — Manager — Daya- 

bhaga law — Property acquired in name 
of manager will be presumed to be 
family property 3S3a 

’Joint family — ^Suit for declaration 

of share and possession of share in al- 
ternative from family property treating 
it as separate — ^If Court finds that pro- 
perty is joint, Court should give decla* 
ration of jointness without specifying 
shares ' 362 

Joint family— Effect of conversion 

341a 

Joint family — Presumption is of 

jointness 3 

“Mortgage by father of ancestral 

estate for suretyship is binding on his 
sons 376 

Partition — ■ Suit for partition in 
absence of other evidence is proof of 
Separation 561c 

I Partition— Mother— Eight to share 
is not lost by non-assertion of right in 
previous partition 5676 

^ Partition — Brothers inheriting 
property from father and maternal 
grandfather — Properties getting mixed 
up Properties oannot be oonsolidatdd 


Subject. Index, 1930 Allahabad 


31 


Hindu Law . 

as to give one cause of action tor parti- 
tion— Civil P. 0., 0. 2. E. 2 371 

-Religious endowment ^ Enoower 

appointing himself first shebait with 
power to appoint successor— Right to 
anDoint successor is not exhausted by 
exercise of power and endower can 
revise his decision 620a 

Religious endowment — Temple— 

Court may assign certain days for faoiji^y 

of worship ^ 

“'“Rslisioufl sudowniQnt Succossor in 

management is legal representative of 

previous manager Civil P, 0., ^ 

3 4 348® 

—Reversioner — Suit against alien- 
ations to next presumptive reversioners 
—Contingent reversioner only can chal- 
lenge transaction ^ tt- j 

— “Reversioner — Alienation A Hindu 

reversioner cannot bind his 
interest or his future rights 498 (2Ja 

3 ^ Beveraionet — Estoppel — Rover- 

sionef becoming party to compromise 
and taking benefit under it is estopped 
from claiming as reversioner— Evidence 

Act, S. 115 . .d30a 

““■"Reversioner — No act or omission by 
presumptive reversioners can amount to 
estoppel against actual reversioners 

Widow— Relinquishment in favour 

of second reversioner with consent of 
first reversioner — Relinquishment is 
valid . 395 <i 

Widow — Status of widow in ]oin5 

Hindu- family and in separated Hindu 

family— Extant of her rights enunciated 

O 4 IC 

Widow— Widow not taking posses- 

A/1- 
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Sion— Judgment against her is not effec- 
tive against reversioner ^ 3076 

Hindu Widows’ Remarriage Act 
(IS of 1856) 

S. 2— Hindu widow allowed to re- 
marry by custom — Her remarriage is 
valid independently of Act and so there 
is no forfeiture of her rights to 
tenanoe if she remarries 5936 

1 

Income-tax Act (11 of 1922) 

— S, 3 — ^Tax cannot be claimed^ in res- 
peob of something done in territory of 
Government having sovereign ri 

32“"Gov0rnment Trading Taxa- 
tion Aot — 9. 3 doming in force in 1926 
% Btill Governments are liable to asaess- 


Income-tax Act 

meat for transactions taking 
year 1925-26 

S. 6 (6)— Assessee taking land on 

lease and erecting temporary shops for 
Durnoses of letting— Such income comes 
ruder S. 6 (6) and should be assessed 

under S. 12 . 

S. 10— Whether money received is 

cipital or profits is question of fact 389^ 

S. 22 (2)— Notice under S. 22 (2>— 

Denial of minimum time of 30 days vitU 
ates notice and makes it illegal -sw 

S, 22 (2)— Person carrying on 

business at different places— Separate 
notices requiring separate 
each branch not necessary (rpJ 

3 ^:^ S, 22 (2)— Person carrying on 

business at different places ” 
submitted at branch place— Omcer at 
principal place of business can compel 

assessee to produce a return 
counts of that branch (roJ 

Se. 22 (4) and 23 (2) — Accounts 

denied-Income-tax officer can still pre- 
sume their existence 49c 

S. 22 (4) —Notice at principal place 

o{ business to produce aoconuts o! &H 
branches also— Notice is not 

Ss. 22 (4) and 23 (4)— Time limit 

is imposed on S. 22 (4) by S. 2* 

Ss. 23 (2) and 22 (4)-Account3 

denied— Income-tax officer 
sumo their exisbenM I . . 

23 (4), 22 (4) and 23 (3)— 

Person carrying on business at 
pors, Bombay and Calcutta — Head- 
quartets at Cawnpore -Income-tax Offi- 
cer, Cawnpore, issuing notice under 8. 2^ 
(2) to submit total income— Return 
submitted for Cawnpore and Bombay 
businesses— Return (or Calcutta sub- 
mitted to Calcutta officer-Notice under 
8 23 (2) on llth August 1927 combined 
with notice under S. 22 (4)-Account3 
prodncad of Bombay and Cawnpore 
Lsiness — Aooounts examined — I resb 
nStiee nnder 8. 22 (4) on 18th Februarjr 
1928 to produce Cawnpore accounts 
Further notice under 8. 22 (4) on 22nd 
February 1928 for ‘“ounte 

and trial balances ®*'°Lq 

letters written on 24th February 1928 
to Calcutta Income-tax Officer to exa- 
mine eccouuts at Calcutta and send 
report- Assessment under 8. 23 (4) h^eld 
not correct ^ ^ 
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Income-tax Act 

3f!^ — S. 23 (4) — Officer at principal 
place of businaes is not bDund to accept 
report of officer at a branch nor need the 
fortner ask for report from the other — 
Assessment can be made under S. 23 (4) 

(FB) 49fi 

Ss. 23 (4], 22 (4) and 23(3)- 

(Per Mukerji^ /.) — Enquiry under S. 23 
(3)— Notice under S, 22 (4) cannot be 
issued {1:^ laniatullali , J,, contxA)— Obiter 

(FB) 49(7 

S. 23 (4)-T ime limit is imposed on 

S. 22 (4) by S. 23 (l) (FB) 49f 

^ — S. 23 (4) — Appeal is shut out not 
as punishment but as no materials exist 
for consideration by appellate officer— 
Income-tax Act (1922), k 30 (FB) 49/ 

S. 23(4)— Interpretation — It is the 

ordinary privilege of a subject that he 
shall not be taxed on his income without 
a proper investigation — It is open to the 
assessee to prove what his income is 
before he is assessed on the income— If 
it had been the intention of the legisla- 
ture that the mere word of the Taxing 
Officer should be final, one should find a 
clear indication of that in the language 
of the statute— (Per Muhherji, J.) 

(FB) 49Jk 

^ S. 30 — Appeal is shut out not as 
punishment but as no materials exist 
for consideration by appellate officer 

(FB) 49/ 

S, 66-A Judgment by Hi^h Court 
on reference — No review can be made 

, 211 ( 1 ) 
Interpretation of Statutes 

■•—'New enactment passed during pen- 
dency of action is not retrospective 
unless so expressed or enactment is 
procedural yOSc 

Right to appeal is substantive right 
and cannot be taken away by sub- 
sequent enactment passed during pen- 
dency of action— Civil P. C., S. 96 706fi 
“Similar words in two sections of 
^ame Act— Presumption 6S96 

*■' of Evidence — It is generally 

retrospective 56 li 

Doubt as to correct interpreta- 
tion Interpretation favourable to per- 
son to be penalized should be adopted 

(FB) 265(1 

-Matter doubtful — Interpretation 
preventing abuse of process of law 
should be put (pg) 2656 

Where rule of law is absolute in 
terms, it must be given effect to 2636 


Interpret ition of Statutes 

—Jurisdiction— Existing one can be 
taken away only expressly or bv neces- 
sary implication (FB) 2256 

Statement of Objects and Reasons is 

not part of Act (FB) 225e 

— “Judicial decision — Legislature most 
be presumed to know course of judicial 
decisions (FB) 225g 

^Equity — Equity cannot override 

statutory provisions 175c 

Reproduction of section forming 

subject of judicial interpretation in a 
consolidating Act is clear indication of 
their acceptance by legislature 82fl 
— —Decisions holding one view under 
an Act — Act substituted by another Act 
with identical language — Old view is 
pr63umed to be accepted (FB) 69c 
—Words should be given plain mean- 
ing and should not be considered sur- 
plusage (FB) 49fe 

“Act should be read to avoid intro- 
ducing thing not thought of by the 
legislature to do so (FB) 49^ 

Plain meaning cannot be departed 

from because meaning would be clear 
by a different location of some provi- 
sions (FB) 49 j 7 t 

J 

Jurisdiction 

Oivil Court — Civil Court is the 

only forum for determining suit rela- 
ting to property between Municipal 
Board and private individual 26<i 

L 

Landlord and Tenant 

■~*B0r3on wibboit title to land plant- 
ing grove — Zimtndar’s consent is pre- 
sumed 784 

Person occupying premises execut- 
ing raiyatnama in owner’s favour recit- 
ing that he was occuping as raiyat, that 
rent for four years was paid in advance 
and that he would be entitled to retain 
possession during period for which rant 
was paid — Raiyatnama created personal 
obligation not amounting to lease — It 
was unaffected by law of registration or 
by Ss. 105 and 107, T. P. Act and was 
binding on recipient of rent and his re- 
presentatives 6786 

Cosbarers — Lambardar collecting 
rents from tenants and paying Govern- 
ment revenue is entitled to eject and 
sue for enhancement 6306 

Abadi Presumption is that tenant 

occupies site in abadi as appurtenant to 
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Landlord and Tenant 

his tenancy and cannot retain it on 

ceasing to be tenant 

Trees— Timber of tree belongs to 

isimmdar even though tenant is ex- 
proprietary one 

Qrove is ‘property of grove* holder— 

He has right to transfer his grove unless 
tie holds it under condition disentitling 
him to do so — T, P. Act, S. 6 

— Ejectment— Suit for— Servant, wife 
■or relative of person in possession can- 
not be ejected without making latter 

party . , 

Abadi— Mahajan in possession ot 

village site — In his case also presunip- 

tion arises that possession was with 

leave and license 2 Ida 

—Abadi— Ijease for 99 years 

sence of custom is invalid 2 loo 

Tenant of .ex-proprietary ^ holding 

oannot evade Tayment of rent to assig- 
nee of person with whom he enters i^o 
4 in agreement to pay rent . 105a 

^Tenant may build without land- 
lord’s consent house or well on land ap- 
purtenant to and adjoining his house 
provided such construction is not 
mental to landlord 
Legal Practitioner 

Allahabad High Court can take 

action against vakil or advocate on its 
roll but practising at A j mere even though 
Aimere Court does not choose to deal 
with him— Begulation 9 of 1926, S. 3 (2) 

Obiter , 

Lawyer in his profession has to do 

his duty — He cannot refuse to accept 
party’s case though other pirty is 
lawyer if all conditions are 
no honest excuse exists 309 (IJ 

oauuot be ordered personally 
to nay costs except under Civil P. G., 

8. 36 (FB) 225a 

— f—Contempt— Subordinate Courts can- 
not punish for contempt except under 
Penal Code, S. 228 (FB) 22U 

Legal Practitioners Act (18 of 1879) 

-High Court’s inherent powers Bar 

Councils Act (38 of 1926), S. 13— Allaha- 
bad High Court has no inherent diaci- 
plinary jurisdiction over legal practi- 
tioners independently of Lsgal Practi- 
tioners Act and the Bar 

(FB) 225c 

— — 'preanihle ■“ * Consolidates 

meaning of — It U complete 
subject (FB) 225« 

S. IS^ldere fact that opposite 


Legal Practitioners Act 

party happens to bo member of the same 
profession is not a circumstance which 
entitles a member of the Bar to refuse 
to undertake the case against him 2626 

S. 36— Notice to show cause served 

on person on 18th December— Applica- 
tion by him *on 2nd January to issue 
summons to seven vakils Summons 
declined and person asked to file affi- 
davits of vakils — No affidavits filed and 
he was declared tout on 3rd January on 
resolution of Bit Association— Sufficient 
opportunity is not given to him to 
Court that he was not tout 796 

* — Amendment Act (15 of 1926) 
S. 36, Expl.— Expression “majority of 
members present is not same thing as 
“majority of members voting"— Out of 
67 members present, '26 voting in favour 
of resolution declaring person to be tout, 
14 against and rest remaining neutral 
There is no legal evidence on '^^hich 
person could be declared tout .752 

^ 36— Revision lias from order 

including person in list of touts 
Courts Act, S. 15 6 a 

S 36, Sub-S. 2-A (as amended 


by Act (15 of 1926 )— Enquiry ©ntrus 
ted to Subordinate Court Superior 
Court cannot include name of person in 
list of touts contrary to recommend^ion 


Letters Patent 

Power of High Court to frame rules 

under Civil Procedure Code and Letters 
Patent cannot override provisions of 
Civil Procedure Code and Letters Patent 
—Civil P. C , S, 122 8S5a 

Limitation Act (9 of 1908) 

S. 3— Executing Court must deter- 
mine the question of limitation 6996 
S. 5— Legal duty of Judge to deter- 
mine question of “sufficient cause for 
extension of period-Where review ap- 
plication, was prima facie time barred, 
lower Court’s order admitting it with- 

out sufficient -cause being shown for 

delay is not only irregular but without 
iurisdiotion— Proceedings consequent on 
review must be set aside as of no legal 

effect , 

S— Respondent living in different 

province dying four days before filing of 
appeal— Appellants not aware of death 
—Application to amend memo of appeal 
made after expiry of limitation— Time 
was extended ^ 
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Limitation Act 

— S. 5 — Omission to mention vakil’s 
name in vakalatnama through pure 
mistake is suificient cau3e“0ivil P. C,, 

0, 3.R. 1. n2o 

S. 5 — Prosecution of appeal in good 

faith before wrong Court is sufficient 
cause iSc 

S. 7 — Suit to impeach alienation 

by father, manager or guardian of joint 
Hindu family—Gertain members minors 
on date of alienation — Any one of such 
members can bring suit within three 
years of his majority 861 

S. 10— “For any specific purpose” 

implies express trust 96 

^ S. 15 — Claim against joint defen- 

dants — Notice necessary against only 
one defendant — Period of notice given 
is excluded in computing period of 
limitation for suit 7426 

— — S. 19 — Entry in account books un- 
signed is no acknowledgment 124a 
-S. 19— Letter — If inevitable de- 
duction from admission is acknowledg- 
ment of liability to pay although 
doubtful on which side balance would 
lie it is sufficient acknowledgment 1246 

S. 19, Expl, • 1 —Acknowledgment 

of definite sum can be used for that 
sum only 461c 

- — -S. 19, Expl. !l — Identification of 
liability possible by independent evi- 
dence — Acknowledgment is good ac- 
knowledgment 368 

^ S. 20 — Addition of interest to 

principal by creditor or debtor, though 
in pursuance of agreement originally 
made, does not amount to payment of 
interest to extend period of limitation 

467a 

— S. 20 Mode of appropriating and 
proving payment of interest and princi- 
pal explained 392 

‘S. 20 Money order coupon in 
handwriting of debtor is sufficient for 
purposes of S. 20 123a 

S. 22-Ci7il P. C.. S. 151, 0. 32, 

Rr. 4 and 5 Subsequent to discovery 
that minor was not properly represented 
by duly appointed guardian, Court 
should restore case to file and proceed 
with it after appointing guardian — ^Suoh 
restoration and appointment is not addi- 
tion of new party 644 

S, 22 ^Addition of party not for 
validating suit, but for settling dispute 
—Original defendants cannot claim limi- 
tation from such addition 436 


Limitation Act 

S. 22 — One cosharei' alone suing to 

recover arrears of whole rent and join- 
ing other cosharers after period of limi- 
tation— Suit though bad at inception 
becomes 'flawless on joining other co- 
sharers so far as regards plaintiff s share 
and ha is entitled to recover his share 
— U. P. Tenancy Act (2 of 1901), S. 194 

309 (2) 

S. 22 (1) and (2)— Transferee pen- 

denta lite acquiring interest coming in 
conflict with rights of decree-holder 
under decree cannot claim benefit of 

S. 22 (1) 5976 

S, 28— Suit for possession of 

office of mutawalli is personal action — 
In such action law of limitation merely 
bars remedy and not right 866a 

S. 28 — Scope — Lapse of limitation, 

apart from S. 23, .bars only remedy and 
does not extinguish title of the claimant 

8586 

— -S. 28 — Two mortgage deeds— Re- 
demption of prior usufructuary mortgage 
made conditional 'on payment of sum 
due under subsequent— Though suit on 
subsequent mortgage be barred, right is 
not extinguished and Court can enforce 
payment on subsequent mortgage in 
suit for redemption of prior mortgage-^ 
Transfer of Property Act, S. 61 416 

Art. 10 — Lease for fixed period — 
Share incapable of possession — Lease 
does not make it capable of possession 

255 (1) 

^ — Art. 23 — ^Prosecution terminates 
by order of discharge* by Magistrate — 
But if matter is taken up in revision by 
higher authority, prosecubiou terminates 
when proceedings in revision come to 
end 3266 

Art. 44 — Expression "‘Transfer of 

Property” in Art, 44 implies that pro- 
perty has changed hands 858a 

Art. 48 — Money is specific move- 
able property 5736 

^Art. 48 — Suit for recovery of 

money is a suit for specific moveable pro- 
perty 3976 

j Art. 90 Clerk in bank acting 
within scope of authority is agent — 
Principal and agent 573a 

Art 90 — Sums of money entrusted 
to personwibh direction to disposaof them 
in particular manner — Person wrong- 
fully retaining it in his hands— Suit for 
recovery of such money is covered by 
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Limitation Act 

Art, 90 and time begins feo run irc^ 
date oi knowledge of mablier 397a 

-Aft, 93 — ^Suib for declaration that 

decree is not binding on person whose 
title is jeopardized by decree lor first 
time is governed by Art. 120 and not 
Lim, Act, Art. 93^Ijim. Act, Art, 

— —Art. 95 -* Bank alleging that one 
of its officials perpetrated fraud in col- 
lusion with other persons Case 
veroed by Art. 95 573a 

Arts, 116, 62 or 97 — If there is 

covenant express or implied indemnify- 
ing party suffering against loss caused 
by defect in title of executant of docu- 
ment Art. 116 applies, otherwise Art. 62 

or Art. 97 . 785(1) 

— -Art. 116—1 m plied covenant in re- 
giajiered document Art. 1L6 
Transfer of Property Act, S. 55 771a 

— Art. 116 -Civil P. 0„ 0. 34. E. 

8 — PeiaonaLremedy.— I>oed 
Limitation U six years (rB) 

— -Art. 120 —Scope— Suit for declara- 
tion that plaintiffs are mutawallis of 
-trust property or suit for possession of 
office of mutawalli are both governed 
by Art. 120 . 8666 

—Art. 120— Suit for declaration that 
decree is not binding on person whose 
title is jeopardised by decree for first 
time is governed by Art. 120 420 

Art. 132 — Suit for recovery of 

house or water-tax under U. P. Munici- 
pality Act comes within Art, 13^, U, P. 
Miffiicipality Act (2 of 1916), 
and 8. 128 (1) (1) .530 

Art. 13 1 — Purchaser by private 


treaty from auction-purchaser of rights 
of mortgagee is entitled to protection 
under Art. 134 417 

■Art. 139— Landlord and tenant 
Tenant for fixed period continuing to 
hold over becomes tenant at sufferance 
and time does not run unless tenancy at 
sufferance terminates— Adverse posses- 
sion 177 b 

—Art. 141 — Adverse possession 
against widow is not binding on rever- 
sioner 307a 

Art, 158 —“Parties'' includes plea- 
ders and other persons authorized to 
take notice 

—Art. 158 — Direction to ^ issue 
notice is not equivialeat to issaiag or 
giving notice 477a 

Art. 158 — “Given” whether means 


Limitation Act 

received by party or merely issuel ~ 

[Quaere) 477c 

Art, 182— Appeal against other de- 
fendants in which decree against some 
defendants not challenged and has be- 
come final — Time begins to run from 
date of decree and not from date of de- 
cree in appeal 53 6 u 

Art. 182— Certificate of payment 

is not application within Art. 182 46 Its 

^Art. 182 — Application in accord- 

ance with law is sufficient — Intention 

is immaterial lo o 

-Art. 182 (5) — Statement by de- 
cree-holder that previous application 
dismissed for default was filed merely 
to save limitation will not prevent ex- 
tension of time ol't- 

Mahomedan Law 

* Dower— Widow taking possession 

lawfully and peaceably of her husband s 
estate without. any force of fraud, dower 
debt remaining unpaid — She can retain 
possession against other hairs of hus- 
band till the debt has not been paid or 
has been satisfied out of usufruct of pro- 
perty— In order to entitle her to retain 
possession it is not necessary that her 
possession should have originated 
the consent, express or implied, of her 
husband or of her husband's heir ool 

Gift of musha followed by all that 

donor can do to wipe himself off and 
pub donee in same kind of possession as 

himself is valid . * 

— —Pre-emption— Demand when not 
combine i explained 44oa 

-Pre-empbi on— Absence of reference 

to first demand is fatal 4456- 

Succession — Execution of promis- 
sory note by son to pay debts of deceased 
father, in his own capacity and nob as 
heir to estate-Deoree obtained on such 
pro-note — Decree cannot affect shares of 
sharers and hairs of father in assets left 

by father . . 

\Vakf — 3. 53 applies to Mahome- 
dan wakf— Transfer of Property ^ 

63a®d2 46^ 

—Wakf — Wife younger than husuana 
—No presumption of influencing husband 
— Oontriot Act. 3. 16 169« 

^Wakf — Vital factor is transmuta- 
tion of possession ,^5^^ 

-Wakf — MutwalU who is founder of 

trust can nominate successor by 
or by class 169e‘ 
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Mahomedan Law 

Wakf ■— If objects of endowment 

clear, wakf is not invalid merely be- 
cause no specific portion bas been dedi- 
cated to charity or religious or pious 
purpose of permanent character recog- 
nized by law loya 

Will — Whole property bequeathed 

■'to SODS of insolvent heirs with their 
consent — Will operates only with res- 
pect to one-third and receiver can at- 
tach two-thirds ^ 498(1) 

Malicious Prosecution 

Finding as to conspiracy of three 

defendants, including police officer, to 
prosecute plaintiff maliciously Plain- 
tiff held to be entitled to sue all three 
defendants for damages 742e 

^ — Application under Criminal P. C., 
S. 436, for ordering enquiry is prosecu- 
tion 326a 

s}: -—Damages — Assessment of — Where 
money lor defence in malicious prose- 
cution is not paid from own pocket 
damages cannot be claimed 165 

Mortgage 

— -Construction — Mortgage reciting 
payment of interest every year and in 
default mortgagee to enter into posses- 
sion — No recital showing that no inter- 
est would be payable after mortgage 
period of seven years — Mortgagor would 
be liable to pay interest subsequent to 
seven years period 624c 

— “Construction — <Suit for redemption 
Non-deposit or non-tender of mortgage 
money as agreed does not entail the dis- 
missal of suit 523f; 

Prior and subsequent — Consecu- 
tive suits on respective mortgages by 
prior and puisne mortgagees without 
oither impleading the other — Decree in 
favour of both mortgagees in respective 
suits — Puisne mortgagee bringing suit 
lor possession — Puisne mortgagee held 
entitled to possession on payment of 
mortgage money to prior mortgagee — 
Interest to prior mortgagee allowed — 
Transfer of Property Act, S. 74 355 

Mortgagor and Mortgagee 

"Neither judgment-debtor nor hia 
transferee pendente lite is entitled to 
have decretal amount split up and liabi- 
lity apportioned once mortgage decree 
is passed 638& 

^Payments made to one of two mort* 

gagees into bis private account do not 
reduce mortgage debt due to the other 
mortgagee ‘6343 


Motor Vehicles Act (8 of 1914) 

S. 16— U. P, Motor Vechicles Rules, 

R. U — R. 11 is not applicable to cars 
registered outside United Provinces 34 

Mussalmati Wakf Act (42 of 1923) 

Court cannot pass order that mut- 

walli should file statement of account — 
It can only punish him for not filing it 

81 

Mussalman Wakf Validating Act (6 
of 1913) 

‘S. 3— “Wakf” — Mere use of word 

“wakf” is not sufficient 8376 

— “S. 3 (a)— “Descendant" means male 
and female descendants 169/ 

S. 3 (b) — "Family” means persons 

descended from common progenitor and 
having common lineage 169s 

— “S. 3 (b) — Daughter-in-law living in 
same house as settlor and maintained 
by him is member of family — [Obiter] 

mg 

N 

Negotiable Instruments Act (26 of 

1881) 

S. 27 — Company not liable for pro- 
missory note executed by and in name 
of agent unless agent so authorized — 
Oompaoies Act, S. 89 778 

S, 31 — Drawee not liable till bun- 

dee accepted and burden of proof to 
show acceptance lies on holder 106a 
^ — S, 64 — Acceptor of hundi remains 
liable under it although it was not pre- 
sented for payment 648 

• — “S. 66 — Want of presentment ex- 
empts even endorser 1066 

^“S. 118 — Mortgage suit for 3 a*le — 
Execution of mortgage document proved 
— Mortgagor making acknowledgment 
of receipt of entire consideration and 
that there were hundis and promissory 
notes executed by him which were set 
off, i. e., money left for their payment 
with mortgagee — Mortgagor young man 
of profligate habits — Mortgagee in posi- 
tion to exercise undue influence and not 
in a position to lend big sums — Initial 
presumption against mortgagor was re- 
butted — Evidence Act 8. 101 568 

N. W. P. Rent Act (12 of 1881) 

■■■“"S. 9 — Agra Tenancy Act (1926), 
S. 24 — Collateral relatives are heirs 
only if they share in cultivation of 
holding in question 108a 

P 

pArdanashin Lady 

Burden of proof — ■Transferee rely- 
ing for title merely on covenant indocU' 


Subject IndbXi 1930 Allahabad 


Pardanashin Lady 

ment muab prove that it was read, ex- nji 
plained and .understood— In other cases yii 
there is presumption under Transfer of th 
Property Act. S. 56 _ 771o m 

Independent advice DOia 

— —Execution of deed — Burden of proof H 
is on person relying on deed to ^ 

that she understood legal effect 
Pairgann of ICaswar Ro] Act (6 of b 

1915) ^ ^ ^ 

^S. 4 (4)— Scope— Fact that tenant ^ 

is recorded as fixed rate tenant 
in Reoord-of -Rights does not merely J 
raise a legal presumption that ho is a n 
fixed rate tenant, bub shows that he is a t 
fixed rate tenant 3^®^ ^ 

Partition Act (4 of 1893) ^ 

S. 4 — Suit by stranger — Court must 

find whether house is dwelling house t 
belonging to undivided family, and if i 
any member undertakes to buy his ( 

share must value the house in fit rnan- • 

___ 509 ( 

ner 

Part Performance < 

^Part performance cannot be in- 
voked to make documents otherwise in- 
admissible as infringing 3. 59, T. P. Act, 
and Ss. 17 and 49, Registration Act, ad - 

misflible ^ 

Penal Code (45 of 1860) 

S. 75— Court’s duty— Greater care 

should be given to cases under S. 75 

Previous conviction should not preiu- 

dice Court , . 

S. 99— Right of private defence— 

Accused held entitled to the plea 596 

— S. 124 -A— Sentence— Accused pub- 
lishing seditious article Article merely 
copied from publications in regard to 
whioh there was no prosecution— This 

1 facbias well as the primary intention ot 

f accused, to got members to leave coun- 
li oil should be' considered in ^^®^ding 
t sentence 

S. 124. A— 'Duty of historian”— It 

j, is the duty of a historian to make an 
endeavour to be impartial and not to 
jl make a presentation only of the evil 

A. deeds of those with whom he is dsaling 

1 ^ (FB) 401a 

' S. 124-A — Book is to be judged as 

fi) a whole (®^B) 401e 

J — S, 124-A — ^Speech bringing Govern- 
fli nent into hatred is not innocuous be- 

ijK oanse contempt already existing 

been increased ^ 

“^S. 124-A— Intention is correlated 

irf. with natural consequences ^Person in 


Penal Code 

his speech saying he is follower of non- 
violence, but at the same time saying 
that he is nobody to blame people who 
in their anger at oppression of present 
Government use more violent methods— 

He further insinuating various disabili- 
ties of village life to be due to present 
Government — ^Thera is an intention to 
bring present Government into hatred 
and offence under S. 124- A is committed 

324^^ 

S. 174 — (Per Boys and Yovng, 

//.,)— Citation under U. P. Land Reve- 
nue Act, S. 147, is nob summons— Failure 
to attend does not make person guilty 
under S. 174— U. P. Band Revenue Act, 

S. 147 fSen contra) (FB) 265(? 

— -S. 193 — Making false verification 
to written statement with knowledge of 
its falsehood is oSen 09 within meaning 

of S. 193 490 

S. 201 — Accused must cause evi- 
dence to disappear in order to screen 
offender 455 

S, 211, part 1 — Criminal P. C. 

(1898)’, S. 195 (1) (b)— Information to 
police about murder found false— No 
proceedings on this information— Order 
of commitment of informant to Sessions 
Court by Magistrate— Such commitment 
' should be quashed and Magistrate 
should be asked to try case under Penal 

• Code, S. 211, Part 1 818 

^ _S, 212 — Accused not knowing that 

i person staying with him is offender— 

* Conviction under S. 212 cannot be sus- 

‘ tained— Offender means person contra- 
^ vening provision of and punishable 
^ under criminal law 33 

! S. 228— Tost to sea whether publi- 

cation comes within scope is whether 

g publication is likely to interfere with 
5 due.oourse of justice 4835 

(j ^ S. 228— Matter relating to ante- 

n cedent character of accused particularly 
io if suggesting similar offence is contempt 

•t 483c 

jg i-S, 228 — Contempt is matter of sub- 

[d stance and not technicality and Court 
as may not interfere if comments are nob 
le likely to prejudice fair trial 483c? 
^ 228 — Subordinate Courts cannot 

10 . punish for contempt 
ob S. 228 — Legal practitioner (FB) 225i 
— — S, 302— Evidence — Murder by ar- 
ed aenio poisoning — Examination of vis- 
in oera is necessary! 5325 
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Penal Code 

S. 302— Mere pressing of mouth of 

deceased does not amount to murder 
when death is due to blows dealt before- 
hand by another person 45a 

S. 366— Scope— Underlying policy 

is to throw protection over minor girls 
—Consent of girl does not exonerate 

seducer l^ 

S. 366-A— Father taking away 

his unhappy daughter from her hus- 
bands house and giving her as wife to 
another commits offence under S. 366-A 

497a 

366.A— “ Induce ’’—Word " in- 
duce ” is used in its ordinary meaning 
of any words of inducement flowing 
from one person to the girl 497 /j 

— S. 366-A — Inducement to leave 
must have for its object seduction by 
another person 497c 

S. 408—“ Cheque ” is property 

4496 

S, 424 — Removal of property under 

attachment by third person claiming 
title to it — Question of title has to he 
determined before conviction 329 

S. 498 — First husband absolutely 

abandoning his wife and she marrying 
another man by recognized marriage — 
Person so married is competent to insti- 
tute complaint under S. 493 834 

S. 500- Giving out that woman 

had miscarriage without knowledge of 
her marriage is defamation and such 
statement made in witness-box without 
such question by Court and when char- 
acter ot woman was not fact in issue, is 
not protected by Eviden-ce Act S. 132 

493 

PenBions Act (23 of 1871} 

^Ss, 4 and 11— S. 4 is wider than 

"S, 11 and refers not only to pensions 
but to grants of money or land revenue 

« 681a 

S. 11 — Assignment of revenue was 

held to be pension 681e 

Pleadings 

Mere abuse should not find place in 

pleadings 647a 

Although allegations regarding sta- 
tus to maintain suit are false, if fact 
lound vest the status then suit for 
declaration lies 734c 

Objection bo validity of deed creat- 
ing transfer or relinquishment can be 
taken even after period for Its cancella- 
tion has run out if it is fundamental 

605a 


Pleadings 

Suit for declaration of title and 

possession— Title can be based on ad- 
verse possession 576 

— "Plaintiff^ purposely vague should he 
tied down to definite pleadings 3216 

Police Act (5 of 1861) 

S. 42 — Police Act provision of 

three months period for suits is repealed 
by Limitation Act (1871) Suits are 
now subject to general law of limita- 
tion in Limitation Act 742a 

S. 42— Scope— S. 42 refers to ac- 
tions for " anything done or intended 
to be done ” under the provisions or un- 
der the general police powers 742d 
Possession 

Leasing out parti land for special 

purpose — Scraping grass on it does not 
indicate possession 32lc 

Practice 

Appeal— Objection to jurisdiction 
in second appeal— Objection must be 
allowed if defect is -manifest 5196 

Appeal — Discretion to grant specific 

relief in second appeal can be exercised 

1666 

^ Appeal— Question of pure law 

arising out of admitted facts can be 
raised in first appeal (FB) 136 

Appeal — “ Local inspection An 


appellate Court is nob bound bo make 
any local inspection 1276 

— -Appellate Court— Appellate Court 
can go into matter clearly in issue but 
for which no distinct issue framed 525a 

Appellate Court — Case tried on 

various material issues— Case should not 
be remanded — If case be bad for multi- 
fariousness plaintiff should be put on 
election or defendants struck off, but 
generally no remand should be ordered 
under 0. 41, R. 23— Civil P. 0., 0. 41, 
R. 23 180^> 

Discretion — Relief for declaration 

is discretionary and High Court will not 
interfere in second appeal with that 
discretion 6206 

Evidence — Consideration of evidence 

is not question of law 23a 

Inconsistent pleas — Alternative re- 
liefs claimed upon ownership and upon 
right of easement in respect of same 
property — Suit should nob be dismissed 

8776 

-——Judge — Court’s .work not finished 
by deciding contentions, but should pay 
special attention to peparation of de- 
cree 321 a 
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Practice . • *, 

Misjoinder — Preliminary point 

must be decided at earliest stage o£ suit 
and nob along with merits of case Da. 
fenSant raising plea that suit was bad 
for misjoinder of parties and causes oi 
action— Trial Court still deciding casa 
aven on merits and dismissing it— In ap- 
peal appellate Court should accede to 
request of plaintiff to ignore defect of 
misjoinder of parties and causes of ao- 
tion and should nob allow him to with- 
draw suit against some defendants oboa 

New plea— Points nob taken in first 

appeal cannot be allowed in second 
appeal unless good cause is shown :^r 

their omission ^ 

'Now pl0ft““EviclSDC6 Act 


S. 115— Dispute relating bo genninenass 
of will referred to arbitration— Refe- 
rence not objected to in lower Court 
Applicant is not estopped from raUmg 
objection as to illegality in appeal o4Ut> 
— -New plea of limitation can be al- 
lowed if nb fresh finding is necessary 

467c 

-New plea— A per'son cannot be al- 
lowed in Letters Patent appeal to raise 
a new point, i. e , a point which has 

not been raised before the single Jodge 

2olc 

^Nest friend of defendant should be 

allowed to prefer appeal with applica- 
tion for removal of guardian ad litom 

456c 

Pleadings — See Pleadings 

Plea— Limitabion- Suit for recovery 

•of possession on basis of document, pro- 
perty in suit being left out as result ^ o 
clerical mistake — Suit for rectification 
barred — Mistake can be 
dence Act, 8. 92 . 387 (I 

—Plea— Plea not raised in ground of 
appeal — It can be allowed if it cuts root 
of oue 434<i 

Preeedentfl 

— "Subordinate Courts have to 
their High Court , 573 c 

— Judicial deoUioa is authority for 
proposition actually decided therein ’ 
Buies of logic or analogy should no^b® 
taken recourse to 
Pre-emption 

— — OoBharer—Oosharers in mahals 
Proprietors without fractional 
cannot be so considered *39 

Bait for pre-emption— Decree passed 

conditional on plaintiS depositing par- 

iioplftt 9110l“Oo8b3 II108I10 profitiS 


Pre-emption * 

granted to plaintiff till deliyery-Am- 

ount of costa and mesne prodts 

setoff against amount of deposit Omi 

P. 0., 0. 21. B. 19 413 

Act has no application “Co plots 

within municipal limits —Such plotg are 
governed by local custom Agra iQ 

omption Act, S. 1 (3) 

Successful pre-emptor dying \ an- 

dor succeeding as legal representative 
of pre-emptor-Vendor is nob estopped 
from taking benefit of decree 22DU; 

Refusal to pre-empt creates no 

estoppel when particulars of sale have 

—Interpretation of statutes-SimUar 
words in two sections of same Act bWb 

Principal and Agent 

Principal minor— Suit filed by gene- 


ral attorney of minor's guardian without 
knowledge and permission oi guardian 
—Minor not being fully represented, 
judgment cannot be conclusive as 

against him , 

Pleader receiving money under de- 
cree on behalf of client bank and certi- 
fying payment— Bank cannot ^ 

upon his action asserting that money 

was not paid to bank by bim 
Clerk in bank acting within scope 

of authority is agent— Limitation Act, 

Art 90 A 

Probate and Administration Act (S 

_5 4 — Property of joint Hindu 

family passing by survivorship does not 
vest in executor or administrator huc- 
cessibn Act (1925\ S 212(2) 826 

Provincial Insolvency Act [3 ot 
1907) 

Ss. 18 (3) and 47— Third person, m 

position to realize decretal amount on 
behalf of another, but embezzling the 
money, is liable to recoup the amount 
—Bub this liability to recoup does nob 
amount to being in possession or cus- 
tody of insolvent’s property so as to en- 
title receiver to obtain decree for same, 
and insolvency Court has no jurisdi^ 
tion to pass decree for same 

(5 of 1920) ^ . . . u 

4 ^1) — Devolution of estate by 

inheritance on insolvent— Question of 

priority between creditors of deceased 

and of insolvent has to be 

Court of insolvency 

Ss 4 (1) and 28 (2)— There is no 

conflict between Sa. 4 (0 and 28 (2) 552c 
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Provincial Insolvency Act 

- - S, 4 (1)— Property of Mahomodan 
devolving by inheritance on heir eubse- 
queotly becoming insolvent Creditors 
of insolvent cannot seize property in 
competition with creditors of deceased 

ancestor 552(i 

— S.6(b)-P reference given to one 
creditor over others by execution of 
mortgage — Mortgage executed v?ithio 
three months of adjudication—Exeeu- 


tion of mortgage amounts to act of in- 
solvency 282 

S. 28 (2) -There is no conflict bet- 
ween Ss. i (1) and 28 (2)— Provincial 
Insolvency Act, Ss. i (l) and 28 (2) 552c; 
S. 28 (7) -Date of adjudication does 

not become same as data of petition 

461& 


S. 31, Proviso— S, 78 does not ap- 
ply unless debt is proved in insolvency 
— Protection order obtained by insolvent 
—Decree-holder can exclude period of 
protection order though his debt is nob 
proved if he promptly applies for execu- 
tion against insolvent's person— Provin- 
cial Insolvency Act, S. 78 580(2) 

S, 33 (1)— Deferred dower should 

not be included in schedule 580(1) 
S, 34 — Debt contracted after adju- 
dication— In order to be provable in 
insolvency proceedings it should exist 
at date of discharge or be based on 
liability existing at time of adjudication 

104 

^ Ss. 41 and 27— (Per Muherji, J.) 

— Application for discharge under S. 41 
refused— Second application is precluded 

— {KinSt J-t contra.) 471{2)ci 

Sb. 41 and 27 — Principle on which 

Ss, 41 and 27 are based enunciated 

471(2)6 

— S. S3 read with Kumaun Buies 11, 
12 and 21, Notification No, 513/7- 
421, published^ in U, P, Gazette of 3rd' 
April 1926 — Annulment of alienation 

511 

^S. 54 — ^Preference given to one cre- 
ditor over others by execution of mort- 
gage — Mortgage executed within three 
months of adjudication — Execution of 
mortgage amounts to act of insolvency 
— Provincial Insolvency Act,S, 6 (b),282 

S. 78 — S. 78 does not apply unless 

debt is proved in insolvency — Protection 
order obtained by insolvent — Decree- 
holder can exclude period of protection 
order though his debt is not proved if he 
promptly applies for execution against 


Provincial Insolvency Act 

insolveot's person Provincial 
vency Act, S. 31, proviso 580(2/ 

Provincial Small Cause Courts Act 

(9 of 1887) 

❖ — S, 17 ~AppHcation to set aside 
ex parte decree not accompanied by 
either security bond or cash ‘But on 
direction of Court proper deposit mad© 
within time— Court can consider such 
application 83v 

S, 25 — Powers of Court under S,25 




ar 0 widsr bhan those under Civil P* 

S.U5 , 832(1)« 

S. 25 — Court in revision should 

interfere only where substantial injus- 
tice is caused 87a' 

Public Gambling Act (3 of 1867) 

— "S. 6 — Warrant illegal — Presumption 
does nob arise 740o 

R 

Railways Act {9 of 1890) 

S. 72 — "Deterioration'* includes 

depreciation in value — Contract Act, 

S. 161 132® 

S. 72 — Bisk-note— Liability of rail- 
way — Where loss is incurred by consig- 
nor, goods being taken by different 

route, railway company is responsible 

1 


S. 72— Intention to exempt must be 

in unambiguous language 132(7 

S. 77— Notice under S. 77 would 

not dispense with necessity of notice 
under Civil P. C. S. 80 476 

S. 80 — Plaintiff can implead both 

companies in suit — Although S. 80 gives 
plaintiff the option to sue any of two 
companies through whom the goods have 
been carried, it by no means prohibits 
him from impleading both the companies 
in a suit. Indeed, in many cases it may 
be difficult for the plaintiff to know 
before the institution of the suit on 
which line the loss actually occurred 

132fl 

Record-of • Rights 

— —Entry in— Presumption arises as to 
possession of the person recorded 34 le 
Registration Act (16 of 1S08) 

•”"S* 17 - Redemption not allowed for 
54 years under mortgage deed — Subse- 
quent agreement between mortgagor and 
mortgagee allowing mortgagor to redeem 
at any time on payment of Es. 200“ 
Such agreement is compulsorily regis- 
trable and cannot be proved in evidence, 
if not registered for redeeming before 
expiry of 64 years 506a 
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Regiatration Act . f i 

S, 17— Dooumonb evidencmg lamily 

arrangament requires r0gi3tiratiou~-E7i- 

^ence Act, S. 92 « h t> i,\ 

^S*. 17 and 48- (Per Full Bench)— 

Non-registration of a bond creating fur- 
ther charge or .mortgage on mortgaged 
property is not material to mortgagor s 

liability — (M.ukerji, 

' 17— Decree containing subjact- 

matter not concerning suit, still 

tration is unnecessary 

3j« S. 17 ~ Agreement to reconvey 

property sold by contemporaneous deed, 

and agreement relinquishirvg such right 

to get reconveyance do nob require 

registration ® 

S. 28— Inclusion of small property 

iatonded bo be conveyed within Sub- 

•Begisbrar’s jurisdiction is not fraud on 

registration . ^ t 

— S, 28 — ^Inclusion o£^ property nob 

intended to be conveyed is fraud 

-S. 49 ^Evia 0 nc 0 Act, 8. 11— Deed 

barred by S. 49 is admissible in evidence 
vuder Evidence Act, S. 11, if 
tent with fact in issue loU 

Religious Endowments Act (20 ot 

^ 863 ) , . 

-S. 14— "Any mosque ” 

oxplained 877 [i)b 

S. 18— No elaborate enquiry is 

WMDtial , 577 (Da 


Specific Relief Act , . 

to one party or other sole question m 
goit — Declaratory roliel only as o 
patty's enolusive right to collect ^ 

S, 42- -Suit for declaration ot rignc 

when oan be instituted <83/^ 

S, 42— No suit for declaration oi 

abstract right lies 

42— Plaintiffs and defendants in 

joint possession — Suit for declaration of 

title without consequential relief 

L L bUu 

competenc . , f 

Se 42 -Suit to set aside decree tor 




Specific Relief Act (1 of 1877) 

S. 16 — Right to enter contract 

partly beyond compotenee^ of promisor 
—Promises for good consideration can 
«nforoe part within competence frlJ; ig 
21 — Agreement of reference 
acted, upon and terminating.in award- 

finit for its oanoellation for 
oollosion is not barred 87 7 a 

■ . ■■■■S, 2l““Agreement to sell land can* 

* not be enforoed against subsequent pur- 
chaser with right of pre-emption 16ou 

S. 23 (b) — Unassignable interest 

assigned — Assignee is not assignm s 

representative ^ 

— ^Ss# 39 and 42— Hindu Law— Alien* 
ation—Deol*aration of rights depending 
lOD proof of olroumstanoee is useful in 
.osBos of transfers for consideration but 
ipot in ease of gift by widow 
4 !pi(m of legal neoessity or validity arises 

— S, 42— LiabUlty to pay rents admit- 
Kid; but whether cultivators are so liable 

1930 Indexes (AU-H'B (4-pp.) 


parbifciou on ground of fraud-Possessmu 
of joint property in possession of obhei 
party— Injunction not to execute decrue 

need not be asked 

S, 53— Court should grant injunc- 

tion against marriage arranged by 
guardian with person whose father 
suffers from hereditary disease oo ' 

Stamp Act (2 of 1899) 

Sch. 1, Art. 40— Mortgage with 

condition of usufruct contingent upon 
happening of event which may or may 
nob happen— Proper stamp on mortgage 
deed is same as for simple mortgage deed 

Succession Act (39 
^ — Ss. 211 and 370 — Survivor of 

joint Hindu family claiming to represent 

deceased should be granted oertifioata to 

collect debts— Succession Certificate 

(1889)— Hindu Law ^ . 

— S 212 (2) — Probate and Adminis- 
tration Act (1881), S. 4-Proparby of 
joint Hindu family passing by survivor- 
ship does not vest in executor or ad- 
ministrator 

Succession Certificate Ad (7 of 

1889) 

sj( — — Boccession Act (1925), Ss, 211 and 
370 “ •Survivor of joint Hindu family 
ftlaiming to represent deceased shodd 
be granted certificate to collect debts 99 

Suits Valuation Act (7 of 1887) 

\\ (l) (b)— Over-valuation alone 

not sufficient to justify dismissal of suit 
by appellate Court unless over-valuabion 
has prejadieially affected disposal of 

suit 


Xort 

^ lialicioua prosecution— False ac- 

cusation to knowledge of prosecutor— 
laferenoeof malice iTresUtibl^Malice 
means indirect or improper motive Zlbi> 


42 
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Transfer of Property Act 
1882) 

5, 3 (1)— 3cribo becomea an attest- 
ing TvituQss only when he signs with 
that intention 

S. 3 (1) — Dei'inition of ‘attested 

has retrospective effect * It is nece^r- 
sary that the attesting witness must 
have signed in presence of 

S. 6— Existence of injunction does 


not render alienation void Civil P. C., 

O. 39. R. 1 387 (2); 

S. 6— Grove is property of grove- 

holder— Ha has right to transfer his 
grove unless he holds it under condition 
disentitling him to do so' “landlord and 
tenant 377 

=>'^v S. 6 — Proprietary interest of 

surety is not extinguished — It merely 
becomes the first charge on the property 
— Liability of property discussed — Such 
interest is not within exceptions under 
T. P, Act, S. G. Civil F. C., S. 60— Civil 

P. a. 0. 45. R. 7 ^ (FB) 225j 

S. 6 (a) — Family arrangement is 

not transfer 498 (2)6 

^S, 6 (d) — Hindu transferring to S 


for her lifetime certain fields in lieu of 
mainteuance— Deed not providing for 
any restraint on .alienation — Usufructu- 
ary mortgage by S of the fields is valid 

593a 

S. 6 (e) — Scope— 'Eight to sue for 

mesne profits is not transferable 593c 
* — S. 6 (h) and (i)— ‘S, 6 (h) and (i) 
do not lay down that if non-transferable 
interest is included anaong other trans- 
ferable properties, whole transaction is 
illegal (FB) 16 

S. 6 (h)— Object or consideration 

not unlawful but transfer ineffective” 
S. 6 (b) does not apply (FB) Ic 

6 (h) — Eagistered mortgage 
deed including part of property untrans- 
ferable— Other part can be enforced— 
Claim to recover principal amount can 
be enforced ' (FB) Ih 

'S. 6 (1)— Partition is not transfer 

‘687a 

S. 41 — Scope — Extent of . proof 

necessary from party relying on 8, 41 
indicated 8476 

S. 41 — Mere inspection of khevvat 

is not sufficiently good' inquiry even in 
the case of auction-purchaser, especially 
when judgment-debtor is Mahomedan 

C - *521 

41 — Benefit under ' S, 41 cannot 


Transfer of Properly Act 

be allowed to purchaser who having 
many avenues of enquiry before him 
which, if prosecuted would Uad to 
ostensible nature of transferor 3 rights, 
refuses to do so 4226 

S. 41— Hindu widow of joint Hindu 

family in possession of property in lieu 
ci maintenance effecting mutation in- 
favour of her cousin— Cousin transfer- 
ring property to third person In suit 
for possession against transferee by 
relation ol deceased husband of widow,, 
relation is not estopped from question- 
ing transfer under S. 41 374- 

S. 43 —Erroneous reprasentation on 

question of fact and inference to be- 
drawn on documents of title — ‘If trans- 
feree sure that transferor was entitled 
to property under document of title ancE 
believing acts upon it, he is protected 

7866 

S. 43 — Mortgagee honestly believ- 
ing that mortgagor has title when in 
fact he has none is entitled to bring 
property to sale when mortgagor inherits- 
property ll5 

S. 52 — '‘Contentious suit” — Mean- 
ing explained' - 354®- 

S. 52 — Transfer in contentious suit 

— Transferee takes subject to result of 
suit 3546 

S. -52 — Contentious suit — Suit con- 
tentious in inception — Fact of one party 
entering into compromise and another 
allowing ex- parte decree to- go against- 
him does not make it non- contentious . 

354^ 

— -S, SZ-rLease for adequate rent of 
mortgaged holding during pendency of 
mortgagee suit or consequential proceed,? 
ifega in ordinary course of management 
Transfer is not obnoxious to 8. 52 and 
lessee holds subject to mortgagee deoree- 
holder's rights ,28^ 

^ S. 53 — Presumption aidses in oases- 

of future creditors also- . ■ . eld 

^ ““Ss. 53 and 2 — S- 53 applies to 
Mahomedan wakf — Mahomedan law” 
rWakf , , . 462 

■—S. 53-^Conveyano0 of' immovablo 
property with- intention to defeat credi- 
tors — Creditor not avoiding conveyance 
within reasonable timo . and allowing 
transferee by his laches to transfer same 
for value and bona fide to third person 
— To such subsequent transfer proviso- 
to S. 53 applies 435 
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Transfer of Property Act J 

-^S. 54 -Consideration partly in cash to 
and partly proprietary interest in land gJ 
-Transfer is e^ohaoga. not safe - - 

Transfer of Property Aot S, 118 426 (2) i< 

# ‘Ss. 54 and 58 — Distinction bet- si 

ween contract to transfer immovable - 
property and conveyance is that while a 
former is governed by Contract Act, v 
only latter is governed by Transfer of b 
Property Act and so much of ^ 

Act as made applicable thereto (FB) Itt I 

.S. 55— Pardanaahin lady— Burden ;; 

of proof— Transferee relying for title i 
merely on covenant in document must i 
prove that it was read, explained and ( 
understood— In other cases there is pre- I 
sumption under Transfer of 
Act, S. 55 , _ 771a 

-* — ?“S, 55 — Implied covenant in regis- 
tered document — Art, 116 
Limitation Act, Art. 116 771a 

# S. SS ( 2 )— Presumption— The pre- 

sumption under S. 55 (2) is absolute and 
irrebuttable 7716 

^S. 58 (c)- -Sale deed coupled with 
contemporaneous agreement of repur- 
chase— Transaction amounts to 

■gage by conditional sale 2o3it 

S, 59 — Possession under registered 
document — Want' ‘ of registration of 
subsequent secret burdens of less than 
Eif iOO cannot be' justified by such 
possession. . V' .. i. . 

S, 60 itestriction that money 

should be procured otherwise than by 
sale or mortgage is clog— But condition 

* tSaXr 0 ao,mptiqn should be 

npfclog. V- 

"T— S-. 60-f-Sums not secured by mort- 
gage but by personal covenant to pay— 
Mortgagor cannot be compelled to pay 
as condition oi redemption (FB) 136d 
irrtS. 6t*--Two mortgage* deed s-^-Be- 
demption of prior usufructuary mortgage 
made conditional on 'paymentf * of sum 
due under- subsequont “mortgage'’—^ 
Thdugh’suit on subsequent mortgage be 
barred, right is lioi extinguished and 
Cdu:^ can enforce payment on subse- 
qtient mortgage' in enii-^fdt redemption 
of 0 'lor mortgbge'^LinSitatio&’Acti 8. 28 

416 

y I 

— S. ’61 — Whether mortgagor’s * liabi- 
Uty is fox subsequent advances depends 
upoiiv the language employ®^ 
qn^t transactions (pBI'iabe 

1 -^&a6l^Psinciple governing security 


Transfer of Property Act 

for further loans and 

gagors enunciated (rB) Idb; 

■ S. 62— Period for foreclosure and 

redemption are same unless 

agreed . 

S, 67— Mortgagee ^Ylth means to 

appropriate profits as return on his in- 
vestment failing to avail them siou 
be debited with that amount as against 
person who would net prevent wrong 
party appropriating them 4-bh 

;{,:}{ 68— Registered mortgage deed 

including part of property untranste^ 
able — Other part can be enforced 
Claim to recover principal amount can 
be enforced 

_ — 74~Subsequent mortgagee pay- 
ing oil prior mortgage but redeeming 
more than what is mortgaged 
—He has right to subrogation »byff 
S. 74— Prior and subsequent— Con- 
secutive suits on respective mortgages 
by prior and puisne mortgagees without 
either impleading the other— Decree m 
favour of both mortgagees in respective 
suits— Puisne mortgagee bringing suit 
for possession — Puisne mortgagee he ■ 
entitled to possession on payment m 
mortgage money to prior mortgagee 
Interest to prior mortgagee allow^ 

Mortgage , . . 

^ S, 75 — Rights of subsequent mort- 

gagee on property sold ip execution of 
' mortgage decree, to which ; 

' mortgagee is party, stated oZb wu 
r — ^S. 75— Third mortgagee 'redeeming 
1 first without redeeming second— Sui^t by 
3 second mortgagee impleading third ae 
subsequent mortgages Third mortgagan 

- oah’ enforce his charge for redeeming 

- first mortgagee . • ' . , , , , 

.~S. 81— No prefereatial right can 

i exist between two auction 

I- from mortgagor ^ 

Q Ss. 91 and 95 — Cosbarer puisne- 

a mortgagee redeeming part of mortgaged 
-n- property as other part w as purchased 

0 by. mortgagee- Other cosharers- mort- 

d gagors can redeem only their 

3 ^ shaye ^ 95 — Fund belonging iointly to- 

18 several persona— One purchasing land 
6 with that fund— Purchase enures to 
i. benefit of all entitled to share m 

Is Trusts Act, 8 , 88 i x tt < 

. 5 , 100— (Per Full Bench) Usufruc- 

Be tuary mortgage of a transferable bold- 
ty ing — Subsequent ' bonds for farther 
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Transfer of Property Act 
advance stipulating not to redeem unless 
both bonds are paid for, creates charge 
and nob a mortgage — [Mukerji, con- 
tra) (PB) 136(’ 

S. 101 — Usufructuary mortgage of 

sir plots — Proprietor's share subse- 
quently purchased by mortgagee subject 
to his mortgage — There is merger and 
proprietor is entitled to be exproprietary 
tenant 31 lb 

S. 105 — "Kabuliyat” does not am- 
ount to lease and so registered kabu- 
liyat cannot be admissible in evidence 
to prove year to year tenancy or that 
for term exceeding one year or reserving 
veailv rent —Transfer of Property Act, 
S. 107 '67&r 

Ss. 107 and 105 — ‘ Kabuliyaf does 

not amount to lease and so registered 
kabuliyat cannot be admissible in evi- 
dence to prove year to year tenancy or 
that for term exceeding one year or re- 
serving yearly rent 678a 

S. Ill (g) (2)— Permanent lease — 
Porfeiture accrues on denial of lease and 
merely allowing previous decree for 
ejectment to lapse cannot save tenant 
from his liability 479 

“S, 118 Consideration partly in 
cash and partly proprietary interest in 
laud— Transfer is exchange not sale — 
Transfer of Property Act, S. 54 426 (2) 

(as amended by 27 of 1926)^ 

123 — Section does not operate retros- 
pectively 669a 

S, 123 — Attestation before passing 
of amending Act must be by two wit- 
nesses at least who should have signed 
it on aotnally seeing the executant sign 
ib 669c 

-S. 123 — S. 123 is mandatory and 
Oourt can apply section when it goes to 
the root of controversy even if plea is 
not taken 669/ 

S, 128 — To make donee liable under 

“S. 123, gift must consist of the donor's 
whole property— Donee must be univer- 
:8al donee and nothing short of it 180a 

8, 130~"Tran8fer of debts by way 
of sale Vendor realizing one debt in 
spite of sale — ^Vendee should be allowed 
credit for such amount out of considera- 
tion— Vendor and purchaser 875b 
TrutU Act (2 of 1882) 

S. 74— Legal heirs of founder of 
trust succeed in absence of any other 
trustee 624b 

—S, 88— Fund belonging jointly to 


Trusts Act 

several persons’ -One purchasiog land 
with that fund— Purchase enures to 
benefit of all eutibled to share in fund 
— Transfer of Property Act, S. 95 631a 
S. 88-G ompany with limited liabi- 
lity undertaking to sail shares belonging 
to shareholder — Position of managing 
director is of fiduciary character— Ad- 
vantage obtained by him must go to 
owner of shares — Company 615a 

u 

U. P. Court of Wards Act (4 of 1912) 

•—’'Application for varying list of con- 
tributories — There is no conflict for 
placing Collector on list between Com- 
panies Act and U. P. Court of Wards 
Act — Companies Act, S. 184 617c 

— “S, 16 — Scope — Under S, 7 whole 
moveable and'immovable property of a 
ward is deemed to bo under superinten- 
dence — It is immaterial whether Court 
of Wards has discovered or taken posses- 
sion of entire estate or not 602a 

S. 17 — S. 17 applies only to claims 

existing at date of publication of notice 

617a 

•'—8,55 — S, 55 is not restricted to 
suits regarding property over which 
superinteudence has been taken 602/; 

U. P. District Boards Act (10 of 
1922) 

■^S. 34 Interest in contract" means 
financial interest with profit 38a 

U P. Excise Act (4 of 1910)« 

*8. 60 — Onus is on persons in posses* 
sion of cocaine to prove satisfactory 
reason 16U 

— ^S. 60 {a) — Whore Qocaine and 
weighing machines and packing mate- 
rial is fonnd in a small boose occupied 
by joint brothers both must be supposed 
to have knowledge of dealing with 
cocaine 161a 

liClauses Act (I of 

1904) 

— 8. 21— Bundelkhand Land Alien- 
ation Act (2 of 1903), S, 4 — Power to 
determine agricultural tribe compre- 
hends power to amend, vary or reaomdi 

jyy whatsoever A. 856a 

U. P. Land Revenue Act (3 of 1901) 
— 88. 33(2). 39,40, 42 and 44 — 

Smb for ‘declaration by landlord — 
Tenant setting up plea of tenancy — 
IflStiQ iqIqtcqA to rovoQua Oourt undot 
Agra Tsnanoy Act, S, 273 — BeveDue 
Court returning finding based on pre- 
vious decision holding existence of ten- 
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\J. P. Land Revenue Act 

aocy — Dismissal of suifc Appsliate 
Court remandiDg case to revenue Court 
with direction to decide case on 
—Remand held bo be right 
^S. 36— Though mutation Court has 

to hs rent parties can agree to pay rent 
which is. nob above legal maximum and 
recover ib in civil Court 105^; 

Ss. 39, 40 and 42— Settlement of 

dispute between rival tenants by Assis- 
tant Oollectoi-Civil Court’s im, ad lo- 

tion is not ottstad A. 1. R. 1S29 All. 
165, Reversed 

— S. 40 (1) and (3)-Ord0r of revenue 

Court regarding entries as to posses- 

eioc passed in dispute over mutation 

proceeding is order within meaning of 
. Q /q\ ' 305c 

sub-o* V'/ (j - 

• S. 42— Terms class 'and tenure 

and scope explained 

S. 42— Scope — Clear distinction 

exists between where tenancy itself is 
disDuted and where tenancy is admitted 
L its class or tenure is in ^ispute^^j^^ 

S 44 — How much evidence to 


re- 

bub presumption ‘raised by b. 44 is 
necessary is question depending upon 
each particular case ooya 

Ss. 142 and 160 — Successor-in- 

interest o£ lambardar's proprietary in- 
terest paying arrears of revenue for co- 
sharers is entitled to bo reimbursed— 
Contract Act, Ss. 69 and 70 516 

S. 147— (Per Boys and Yeung, 

JJ .) — Citation under U. P. Land Revs- 
nuo Act 8. 147 is nob summons— Failure 
bo attend does nob make person guilty 

under S. 174, Penal Code [Sen J , conbral 

S. 233— Suit between rival claim- 

ants to tenancy is nob cognizable by 
revenue Onurb 

S, 233-lC — Provisions of S. 23J-1S. 

apply only to recorded cosharers who 
are parties to partition proceedings ^ 

S. 233.K— Suit for declaration of 

title not affecting integrity of partition 
proceedings is nob barred 4iy 

U. P. Municipalities Act (2 of 
Pact of Municipal Board demolish- 
ing ohabubra does not amount to as- 

sortion of title . ® 

S. 2 (19) (b)— Criteria determining 

whether land is public street is defini- 
tion given in Act in.foroe when suit la 

brought 

1930 Indexes (All.)— 7 & 8 


U. P. Municipalities Act 

S. 82— Interest in contract doubt- 

ful — Still permission of Commissioner 
is necessary 

$ 128 (i) (iv) with rules there- 
under— "Dorry" defined 2225 

160 — No regular assessment 

nor alteration in assessment Party 
aggrieved at being classed in particular 
class can sue lor declaration 
nonliability in civil Court 

Ss. 177 and 128 (1) (1) Suit foi 

recover V of house or water-tax under 

13. P. Municipality Act coupes 'vibhm 

Art. 132 — Limitation Act Art, 132 ^ boU 

Is, 178 — Opening door in existing 

wall does not materially alter building 

Dbvo 

S. 265— Civil Court i.s the only 

forum for determining suit relating to 
property between Municipal Board an 
private individual 

S. 265 — Crown has to prove that 

disputed site forms part of public 

S. 326— Suit for libel arising out 

of act done by Municipal 0 nicer pnma 

facie in official capacity— Notice under 

S. 326 is necessary 

S. 326 (1) —Words cause of ac- 


tW’ sufficiently cover cases involving 
infraction of absolute right ^ 

arising out of contract 
S. 326 (3) — Conservancy con- 
tractor agreeing to remove rubbish 
from municipal area Contract termi- 
nating on 31st March;i921-Registered 
notice for claim oi Rs. 44G sent to 
Municipal Board on 25th July 1920- 
Suit to recover amount instituted on 
L5th JiDuai-y 1926-Snit held 

llDCll _ ** _£ 

United T'TfS zT 

Adulteration Act (6 of 

-S 4— Scope — Possession of adulter. 

atod (tod or drug is not made » 

under the Act i lOO,.! 

u. P. Rent Act (12 of 1881) 

jv_ 9 — (Per Full Bench) AUhougii 

usufructuary mortgage of occupancy 
holding 13 permissible, subsequent 
mortgages of the same property are 
void— [Niamatullah, 

U P. Tenancy' Act (2 of 1901) 

— ^S. 194— One cosharer alone suing 
fco recover arrears of whole rent and 
ioining other coeharers after period of 
Umitation-Suib though bad at incep- 
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U. P. Tenancy Act 

tiion bejomu-: li i \vlos-i on joining; 
co^narf3i3 lir ai re.4 ii'.U [C iiiiUfl A 
$bat'oan1 ho UoatitUl rojov'or hi^ 


share “jjimijiition AcA 22 309(2] 

Usurio IS Loans Act (10 of 1918) 

S. (2) (d) — To consider whether 

traDS-icbion is unfair, circimstifinces 
should bo taken into acconot — Interest 
itaelf may be ma’.enal ovidence — 
Creditor must show justifying cireum- 
8 ban cos, else transaction would lio in- 


foirad bo ho unreasonable 76') 

S. 3 (2) (aJ — Rate oxcoeding roi- 

sonable rate — Creditor running no 
risk and liiviDg amplo security — Rato is 
excessive 76x 

V 

Vendor anl Purchaser 


— Trausfer of Property Acii*{iy82), 
S. 130— Transfer of debts by way ot 
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Full Bench 


iSULAIMAN, MUKERJI A'ND KiMG, JJ. 
Dip Narain Smy?i^Defendant Ap- 
pellant, 

V. 


N<t(jeshar Prasad and others Res- 
pondents. 

Second Appeal No, 2069 of 1927, De- 
cided on 8th November 1929, from de- 
cree of the Sub-Judge, Ghazipur, D/- 
31st August 1927. 

(ft) Trfttitfer of Property Act Ss. 54 and 
58~Diftinctioii between contract to IratiRfer 
immovable property and conveyance ii that 
while former » governed by Contract Act , 
only latter is governed by Transfer of Pro- 
perty Act, and so much of Contract Act as 
made applicable thereto. 

There is ft closir distinction between a con 
tract which still remains to be performed aud 
specific performance of which may be sought, 
and a conveyance by which title to propertj 
has actually passed. Cases of mere contract 
are governed by the provisions of the Contract 
Act, Oases of transfer of immovable property 
are governed by Transfer of Property Act. A 
mere contract to mortgage or sell would not 
amount to an actual transfer of any interest in 
the immovable property, but a deed of sale or 
mortgage if duly registered, would operate as a 
conveyance of such interest. Once a document 
transferring immovable property has been re- 
gistered, transaction passes out of the domain 
of a mere contract into one of a conveyance. 
Such completed Ucansaction is governed by the 
provisions of Transfer of Property Act and so 
much of the Cordiract Aot as are applicable 
thereto. ^ ^ [P si 0 1, ‘i] 


sjt (b) Transfer ' of Property ^cl, S. 6 (b) 
(i)|-Sc*pe. ^ ^ 

So far as Cl. 6 (h) anu they do 

lot lay down the law thatTf non-transfera- 
de-ihierest is included among other transfera- 
de pwoperttes, thewhble tranjUtMion is illegal. 


^ ^ j ; ‘^^1930 
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sfs (c) Transfer of Property Act, S. 6 (h) 
Object or consideration not unlawful but 
transfer ineffective— S. 6 (h) does not apply. 


In order to bring in operation S. G (h) the 
object or consideration for the transfer shoiilri 
be unlawful. The section would he inapplic- 
able where the object of the consideration for 
the transfer is itseif not unlawful hut the 
transfer may be ineffective on some other 
ground. 2 L 2] 

(d) Agra Tenancy Act (2 of 1901), Ss. 20 
and 21 — Scope — Sections 20 and 21 do not 
forbid or prohibit such transfer but only 
declare it to be void. 


Sections 20 and 21 merely make an attempted 
transfer absolutely void and incapable of being 
enforced by a Court of law on the ground of in- 
conipeteney of the tenant to make the transfer. 
The language of these two sections does not 
justify the inference that such a transfer has 
been expressly forbidden and prohibited by law. 
Nor can the scope of cases which fall under the 
category of being opposed to public policy, be 
widened. [b* ‘2 C 2 ; i’ 3 C 1] 


(e) Contract Act, S. 24— S. 24 does not 
apply to transfer of immovable property. 

Section 24 has not been made applicable to 
transfer of immovable property. There is 
therefore no justification for stating broadly 
that even if the transfer of several items of pro- 
perties can be split up and separated, the whole 
transaction is void because one part of it may 
be vitiated. Of course where the object of the 
consideration of the transfer is unlawful, as 
that word is defined in S. 29, the transfer is 
not effective. 3 01) 

(f) Contract — Construction — Distinc' 
tion between agreement forbidden by law 

nd one declared void. 

There is a clear distinction between an agree- 
ment which may be forbidden by law and one 
which is merely declared to be void.^ In the 
former case the legislature penalises it or pro- 
hibits it. In the latter case it merely refuses 
to give effect to it, If a void contract has been 
carried out and consideration has passed the 
fromisoT may not in equity be allowed to go 
bkek upon it without restoring the benefit 
which he has received. But if the promisee 
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comep to Court to enforce it lie won PI receive 
no lielp from Coi;rt of lavv. , P o t- IJ 

^ ^ (5) Contract Act S. 24 — Right to en* 
ter contract partly beyond competence of 
promisor — Promisee for good consideration 
can enforce part within competence, 

ContiMct Tioiv lie invali'lrted eirlier tiv rlio 
of the ciliject or t'hc CLi)i?idor;itiori 
itself or by tlic inc-ipacity of the promisor to 
enter into such confcriu-t. In 0 f^es uf i nlieivnt 
illcgidity, it is Fometimos inipossiiile to sny whe- 
tlirr the )t or tlie illegnl portioiiofthcrcn- 
Fide rat ion jilTectcd tiio mind of t)ie proiuisor 
most, lint in cases of routnet only pirtiy be 
yond tlio competence of tbo {o:omi‘^or, tliere is 
no fjood round why tlio jirumisoc who h is 
paid pood consi deration should not be allowed 
to enforce tliut part of the promi.'e wliieh the 
promisor was competent to make. I' 3 t.' 2 ] 

(h) Transfer of Property Act, S. 6 fh) 
— Registered mortgage deed including' part 
of properly untransferable — Other part can 
be enforced — Claim to recover principal 
amount can be enforced — Transfer of Pro- 
perty Act S. 68. 

Where a transfer made by registered mort- 
gage deed includes along with other properties 
which are transferable, non-transfcrable oc- 
cupancy lands, the legal effect of including 
lion-transferable occupancy lands along with 
other properties which are transferable is not to 
make the whole transaction liad, if without de- 
feating the provisions of the Transfer of Pro- 
perty Act or the Tenancy Act, part of the mort- 
gage can bo enforced by allowing claim to 
principal amount : A. L R. 1921 .iff. 392 and 
A. I. R. 1925 All, 543, Dist.^ Case lav) Referred. 

[P 3 G 2] 

M. L. Afjarwala — for Appellanfc. 
aA, P. Patidey — for Respondents, 

Sulaiman, J. — The principal question 
of law which arises in this appeal is as 
to the legal effect of including non-trans- 
ferable occupancy lands along with other 
properties, which are transferable, in a 
registered mortgage deed. 

There can be no doubt that there is a 
clear distinction between a contract 
'which still remains to be performed and 
specific performance of which may be 
sought, and a conveyance by which title 
to property has actually passed. Cases 
of mere contract are governed by the 
provisions of the Contract Act. Cases 
of transfer of immovable property are 
governed by the Transfer of Property 
Act. A mere contract to mortgage or 
sale would not amount to an actual trans- 
fer of any interest in the immovable pro- 
perty (S. 54, T. P. Act), but a deed of sale 
or mortgage, if duly registered, would 
operate as a conveyance of such interest. 

I Once a document transferring immovable 
property has been registered the tran- 
saction passes out of the domain of a 
mere contract into one of a conveyance. 
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Sucli a com plei ad I ransaofcion would be 
govcnied by tlio provisions of the Trans- 
fer of rroporly Act. and only so much of 
the Conir.ict Act as are applicable 
thorcto. 

It is significant that the wliole of the 
Conti-act Act has not licon made appli- 
cahlo f 0 I ransfrr of immovable proper- 
ties. S. 4, T. P. Act, nicroly makes cer- 
tain provisions of the Transfer of Pro- 
pej'ty Act, relating to contracts as part 
of the Contract Act and not vice versa. 

It is S. G (h), T. P. Act, which lays 
down that no transfer can be made for 
an unlawful object or consideration with- 
in the moaning of S. 23, Contract Act. 
Sul>GL (i), further provides that nothing 
in tliat section would authorise a tenant 
having an untransferable right of occu- 
pancy to assign his right as such tenant. 

Thus an attempted, transfer of an un- 
transferable right of an occupancy tenant 
is merely declared to be unauthorised 
and therefore void and ineffectual. Simi- 
larly, a transfer for an unlawful object 
or consideration is declared to be void 
and ineffective. So far as these sections 
go they do not lay down the law that if! 
such a non-transferable interest is inclu-j 
ded among other transferable properties 
the w'hole transaction is illegal. It is 
noteworthy that in order to bring in the 
operation 'of S. 6 (h), the object or con- 
sideration for the transfer should be un- 
lawful. The section would be inappli- 
cable where the object of the considera- 
tion for the transfer is itself not unlawful 
but the transfer may be ineffective on| 
some other ground. 

•Coming to the Agra Tenancy Act, it is 
also quite clear that the transfer of occu- 
pancy lands has been merely declared to 
be void on the ground of the incorape- 
tency of the tenant to make the transfer 
and has not been actually forbidden or 
prohibited by law or declared to be 
otherwise illegal, S. 20, Agra Tenancy 
Act (Act 2 of 1901) provided that 
the interest of an occupancy tenant is 
not transferable, that is to say, the inter- 
est cannot pass from the tenant except 
in the cases mentioned therein. Simi- 
larly S, 21 of that Act made it clear that 
where the interest of a tenant is not 
transferable he shall not be competent 
to transfer his holding. These provi- 
sions merely make an attempted transfer 
absolutely void and incapable of being 
enforced by a Court of law. The langu- 


1930 Dip Narain Singh v, Nageshar Prasad (FB) (Sulaiman, J.) Allahabad 3 


age of these two sections does not justify 
the inference that such a transfer has 
been expressly forbidden and prohibited 
by law. Nor can we widen the scope of 
the cases which fall under the category 
of being opposed to public policy. 

Coming back to ‘the question how 
much of the provisions of the Contract 
Act, are to be deemed to have been in- 


corporated in the Transfer of Property 
Act, I must point out what has in some 
cases been overlooked that S. 24, Con- 
tract Act, has not been made applicable 
to transfers of immovable property. 
There is therefore no justification for 
stating broadly that even if the transfers 
of several items of properties can be 
split up and separated, the whole trans- 
action is void because one part of it may 
jbe vitiated. Of course where the object 
;of the consideration of the transfer is 
unlawful, as that word is defined in 
[S. 23, Contract Act, the transfer is not 
leffective. 

’ Section 23, Contract Act, makes the 
consideration or object of an agreement 
unlawful where (1) it is forbidden by 
law or (2) is of such a nature that, if 
permitted, it would defeat the provisions 
of any law or (3) ,is fraudulent or invol- 
ves or implies injury to the person or 
property of another, or is immoral or 
opposed to public policy. 

Leaving out the third category which 
is not applicable to the case itself, we 
have to see whether the mortgage was 
forbidden by law or is of such a nature 
that if permitted it would defeat the 
provisions of any law. 

There is a clear distinction between an 
agreement which may be forbidden by 
law and one which is merely declared to 
be void. In the former case the legis- 
lature penalises it or prohibits it. In 
the latter case, it merely refuses to give 
effect to it. If a void contract has been 
carried out and consideration has passed 
the promisor may not in • equity be al- 
lowed to go back Aipon it without restor- 
ing the benefit which he has received. 
But if the promisee comes to Court to 
enforce it he would receive no help from 
jS Court of law. As « pointed out above 
the transfer of an oc^panoy tenancy is 
oot actually forbidden by law but is de* 
olated to be void. If the effect of en- 
forcing the contract would ^necessarily 
be to defeat .the provisiopii^ pf any law 
the eoatract yrould undoubtedly be void, 


but if it consists of several distinct parts 
which can be separated, the whole trans- 
action would not be bad unless the pro- 
visions of S. 24, Contract Act, are appli- 
cable to it. 

The general rule which prevails in 
England as stated by Wallis, J., in 

Piclcerinij v. Ilfracombe Railicau (l) : 

“Where you caunot sever the illoRal from the 
legal part of a covenant the coiitracfc is alto- 
gether void, but whore you can sever them, 
whether the illegality be created by statute or 
any law, you may reject the bad part and re- 
tain the good." 

Now contracts may be invalidated 
either by the illegality of the object or. 
the consideration itself or by the incapa- 
city of the promisor to enter into such 
contracts. In cases of the inlierent ille- 
gality, it is sometimes impossible to say, 
whether the legal or the illegal portion 
of the consideration affected the mind of 
tlie promisor most. But if we take the 
case of a contract only partly beyond, 
the competence of the promisor, there is 
no good ground why the promisee, who 
has paid good consideration should not be| 
allowed to enforce that part of the promise 
which the promisor was competent to 
make. 

In the case before us the consideration 
passing from the mortgagee was hard 
cash. That in itself was not unlawful. 
The difficulty came in from the kide of 
the mortgagor inasmuch as he was not 
competent to mortgage a part of the pro- 
perty. It would therefore follow that if 
without defeating the provisions of the 
Transfer of Property Act or the Tenancy 
Act part of the mortgage could be en- 
forced, the whole transaction cannot 
be bad. . 

Taking the case of an out-and-out sale 
it can hardly be contended that if a 
vendor has purported to sell his zamin- 
dari property along with certain occu- 
pancy Lands .and has received full con- 
sideration agrsed upon, the title to the 
transferable property has not legally 
passed. Under the Transfer of Property 
Act both sales and mortgages are trans- 
fers and are governed by similar princi- 
ples. The only distinction is that the 
mortgagee may have to come into Court 
to enforce the covenants entered into by 
the mortgagor but he does so not under 
the provisions of the Specific Belief -Act 
or the Contract Act but under the statu- 
tory right given to him by the Transfer 

(1) 8 O.P. 360. 
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of Property Act. it tlmt Act docs not 
debar liitii from claiming partially i bui 
bo SCO why Im should be completely 

thrown out of Court. 

In most cases of simple uiortj'ages 
til ore is a primary uiidortabiu;; to ie[i..i.> 
the loan and tboi o is a eoUal eral sccurit y 
offered for the real ij^af ion of the amount 
ill case of failure '>) paviiient. it the 
securitv offered includes non- transferable 
properties there is noMiinfi to jirevent 
the creditor from f^iving ui> tlie sccuiity 
altogether and cl aiming repayment of 
his money hy entorccniont ot the jiersonal 
covenant! Such a personal covenant is 
hy no means illegal. On the other hand 
in most usu fnictuLiry morigages the pri- 
mary old 1 gat ion is to put tlio mortgagee 
in possession and tlie right to leco^el the 
loan only accrues alter there is a failure 
to deliver possession. If tiro mortgagor 
lias promised to mortgage non- transfer- 
able properties, wliicli promise cannot be 
enforced in a Court of law, the creditor 
cannot be allowed to say tliat the mort- 
gagor lias broken his contract because lie 
has failed to perform that which he wnis 
l>y law not liound to perform. If there 
has been no such failure, the creditor s 
claim to recover liis money on the ground 
of .such a supposed failure cannot ho 
entertained. 

It sdfeins to me that if the mortgagee’s 
right to recover bis money is under tho 
terms of the document dependent only 
on the failure of the mortgagor to hand 
over possession of his occupancy lands 
which are non-transferable, the right 
cannot be enforced because the law can- 
not recognize tliat there has been any 
breach. A man cannot be deemed to 
have broken a coutraeb which is void in 
law. but if the right to recover the 
money is based on a primary undertaking 
to repay the loan and is independent and 
separable from the collateral security 
offered, such a promise may be enforced 
if it is contained in a deed of transfer 
which actually affects transfer of some 
property not disallowed by law; for such 
a case would be governed by the Trans- 
fer of Property Act, and not the Contract 
Act. But if the mortgaged property con- 
sists wholly of tenancies which are not 
transferable in law, the transfer as such 
is absolutely void and there is no mort- 
gage transaction governed by the Trans- 
fer of Property Act. The transaction is 
merely one of a contract between the 
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parties evidenced hy a registered docu- 
ment, which would lio governed exclu- 
sively by tlie jiv'ovisions of the Contract 
Act and's. 21 of the Act may apply, un- 
less the sreuriLy offered can be separated 
from tho personal covenant. 

Tho previous cases of this Court have 
bc-LMi discussed at length hy Mukerji, J., 
and as none of them is a Pull Bench case 
I do not propose to discuss them afresh. 
:Hut 1 should like to refer to two cases 
decided hy Benches of whicli I was a 
memljer. 

In the case ot TuUhi Ham v. Sat Narain 
(2J, the main purpose ot the mortgage deed 
was to mortgage tlio occupancy holdings 
and to put the mortgagee iu possession and 
it was provided that in the event of the 
mortgagee not obtaining possession he 
would he entitled to recover his mort- 
gage money wdtlr interest by sale of 
three groves and a well. We held that 
the alternative promise to pay was in- 
capable of being separated from the ag- 
reement to deliver possession and that 
the right to recover the amount was 
dependent on the failure of the mort- 
gagor to put the mortgagee in posses- 
sion of the occupancy holdings. The 
right to recover the money by the sale 
of the groves and the well did not ac- 
crue till there had been a failure to 
deliver possession of the occupancy 
lands. We distinguished the two pre- 
vious cases of this Court on the ground 
that in the case before us the mortgage 
was primarily one of the occupancy 
holdings only and- it was only in the 
event of their possession not being deli- 
vered that a right was given bo realize 
the money by sale of the other property 
which right could only come into force 
on tho failure of the mortgagor to carry 
out his illegal contract. 

In the case of Sital Bai v. 
Khelatvan Pandaij (3) the usufructuary 
mortgagee, whose right to recover money 
was dependent on the failure- to deliver 
possession, was retaining possession of 
the occupancy lands which could nob 
have been transferred and was trying 
to recover the other property mortgaged. 
Had the claim been decreed the result 
would have been to enforce the whole 
of the contract part of which was admit* 
tedly unenforceable. As the mortgagee 


{2) A. 1. R. 1921 All. 392=43 All. 81. 
(8 A. I. R. 1925 All, 548=^47 All. 780. 
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did not offer to restore the occupancy 
lands taken possession of by him in an 
unauthorized manner we declined to de- 
cree his claim. 

In the case before us the document in 
suit is a registered deed for Rs. 399-15-6 
and provides that the executants would 
pay on the 30th of every Jeth Rs. 36 as 
interest on the principal amount, but if 
they failed to pay the amount to the 
creditors they would put them in pos- 
session of proj)6rties consisting of cer- 
tain sir lands, mortgaged lands and ten- 
ancy holdings if the executants or their 
cosharers dispossessed the creditors of the 
zamindari plots and the plots sub-mort- 
gaged to them the executants would he 
liable therefor and in case they did 
not take upon themselves the liability 
for such dispossession, the creditors 
would have power to realise from them 
in a lump sum the principal amount of 
the mortgage together with interest at 
the rate of Rs. 1-8-0 per cent per men- 
sem and costs. The deed again repeats 
covenant that the creditors were at 
liberty to realize Rs. 36 as interest and 
in lieu of it to be entitled to enter into 
possession and occupation of the plots. 
As regards the sub-mortgaged lands it 
was provided that whenever that original 
proprietors paid that amount the cre- 
ditors would have to redeem the plots. 

It is quite clear from the terms of 
this deed that the first obligation was 
bo pay interest regularly and the second 
was to put the 'Ci’editors in possession 
of the mortgaged lands in case of failure 
of payment, and lastly if there was any 
dispossession of the ‘creditors from the 
zemindar i plots and the plots sub-mort- 
gaged to them (not the occupancy plots) 
the creditors had a right to realise the 
principal and interest in a lump sura. 
The right to recover the whole amount 
with interest was in no way dependent 
only on thedailure to deliver possession 
of the occupancy lands. It accrued 
after the creditors were dispossessed from 
the zamindari plots or from the plots 
previously mortgaged. 

It is an admitted fact "bhfore us that 
the mortgagors have appropriated the 
mortgage money relating to the lands 
previously mortgaged and have failed 
to deliver the possession of the zamin- 
dari property. I have therefore no 
hesitation in .saying that the claim to 


recover the principal amount ouglit to 
prevail because in giving such a decree 
we are enforcing the mortgagee's rights 
under S. 68, T, P. Act and not enforce- 
ing the contract to rnortgago tlie occu- 
pancy lands and tlierefore not defeating 
the provisions of any law. 

The creditors have thought (it to give 
up the entire security and are suing for 
money. There is much less reason for 
disallowing such a claim. T would 
therefore dismiss this appeal. 

Mukerii, J. — This appeal has been 
referred for decision to a lull Rench. 
No particular question has been flamed 
for decision but the learned Judges who 
made the reference found that there 
was some conflict of opinion in this 
Court and were anxious that a definite 
answer might be given. The facts of 
the case briefly are these. Defendant 1 
who is the appellant in the case, along 
with the husband of defend ant -res pen- 
dent 3 who has since die! executed the 
deed in suit on 28th May 1905 in favour 

of the plaintiff-respondents to secure a 
sum of Rs. 399-15-6 borrowed by them. 
It was agreed that the borrowers would 
pay interest at the rate of Rs. 36 per 
annum on the 15th of Jait Sudi every 
year and in default they would put the 
lenders in possession of certain piopei- 
ties which they mortgaged by the deed 
in question. The deed covers an area 
of between three and four bighas of 
land out of which only 12 biswas are an 
occupancy holding. The rest of the 
property consists of Zcimindfiii Icinds a#nd 
lands over which the borrowers had 
possession as mortgagees. These last 
mentioned plots were also zamindari 
property. The plaintiffs came to Court 
on the allegation (after amendment of 
the plaint) that after a certain period 
the borrowers stopped paying the an- 
nual interest and they failed to put the 
plaintiffs in possession of the mortgaged 
property. Subsequently, they executed 
a bond for arrears of interest, ihe 
lenders received payment from their 
own mortgagors and released the lands 
that had been mortgaged to them, al- 
though they were bound to hand over the 
money received by them to the plain- 
tiffs. The plaintiffs, security having 
thus diminished by the default of tbo 
borrowers themselves, the plaintiffs 
were entitled to recover the money lent 
by them. The plaintiffs* claim is, there- 
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The pu’sent case therefore is one of 
of a tiiansl'er of immovable properfey, 
f^. D, T. P. Act dc linos what "transfer of 
li)‘ 0 ].crty" mi'ans. It says that a "trans- 
fer of pioiierty" is an act by which a 
living person conveys property in present 
or in future to one or more other living 

pei'son'^ ” It further says 

that to transfer property” is to perform 
sncli an act. If wo read the definition 
of tlie expression "transfer of property” 
and compare it with the definition of a 
contract, we shall see at once that a 
transfer of property, although it may be 
based, initially, on a contract, is not, in 
its essence, any longer a contract, after- 
the transfer has become an accomplished 
fact. In other words, if a transfer of 
property takes place in pursuance of an 
agreement to transfer, the agreement 
would be an agreement within the mean- 
ing of the Contract Act, but after the 
transfer has actually taken place, the 
matter is no longer “a contract.” The 
titde to or an interest in the property 
has passed and there remains nothing, 
by way of a contract, to be enforced in a 
Court of law. A contract (see S. 2, Con- 
tract Act) is an agreement enforceable 
by law. An agreement is defined as, 
every promise and every set of pro- 
mises forming the consideration for each 
other,’* 

To understand tho nature of an 
agreement, wo have to see what a pro- 
mise is. A promise is a proposal when 
it has been accepted. And a proposal 
takes place when one person signifies to 
another his willingness to do or to ab- 
stain from doing anything witli a view 
to obtaining the assent of that other to 
such act or abstinence. When all these 
definitions are read together, it will be 
found that, in a contract, there must be 
something which is capable of being en- 
forced in a Court of law. But in the 
case of a transfer of property, which has 
eon completed in the manner directed 
by the law, (e. g., by execution of a 
legistered deed, attested or unattested 
as the case may be) the title to or an 
interest in the property has passed to the 
^lans eiee, and there is nothing to en- 
orce. A suit may be necessary, for ex- 
ample, to obtain possession or to sell a 
property, but such suits would be based 
not on contract, bub on the rights or 
titles conveyed by the transfer. It is 
significant that while by S, 4, T, P, Aofci 


fore, l)ased under the provi-sions of 
S. G8,T. r. Act. 

The deionco, inter alia, was that tlio 
tiausaclion in suit was illegal, because 
a part of the land mortgaged was occu- 
pancy holding which could not be trans- 
ferred by law. Tlie learned Muii.'if dis- 
missed the suit on the ground that- the 
.transaction was illegal and could not 
ibe enforced Ijy a suit. On apjieal. a 
Tearncd Subordinate 'Judge held, on the 
authority of liajendra Prasnd v. ]\am 
Jdtnn Ii((> (4) that tfio transaction was 
not illegal atid decreed tiic suit for re- 
covery of the principal amout of mort- 
gage money and interest for six years at 
9 per cent per annum, being the rate 
originally agreed upon. 

Defendant 1 lias appealed and it has 
been contended on liis behalf tliafc the 
transaction was an illegal one and tho 
suit must be dismissed. 

Tho argument for the appellant is 
based on S, 23, Contract Act. It lays 
down that the consideration or objeit 
of an agreement shall be deemed to bo 
lawful, unless, inter alia, it is forbidden 
by law 01 unless it is of such a nature 
that if permitted it would defeat the 
provisions of any law. It is pointed 
out that under S. 20, Agra Tenancy Act, 
the interest of 'an occupancy tenant is 
not transferable except under certain 
circumstances (wJiicJi have not arisen in 
this case) and that S. 2f of the same Act, 
an occupancy tenant is declared to be in-’ 
competent to transfer his holding. It is 
urged that these two provisions of law 
read with S. 24, Contract Act, make the 
transaction in suit entirely void S 24 

CoDh-aet Act, i-eads as follows: 

If any part of a single consideration for 
oao or more objects, or any one or any part of 
several considerations for a single 
object, IS unlawful the agreement is void. *’ 

^e have to see how far this argu- 
ment is valid. 

It has not been denied before us that 
the transaction in question was, to start 
with, one of mortgage,, though it was 
agreed that possession was not to be 
delivered to the lenders till there was a 
default in the payment of the annual 
interest, A mortgage is defined in 
S. 58, T. P. Act as : 

14 - ■ 

the transfer of an interest in specific im- 
movable property for the purpose of securing 

the payment of money advanced bv 

Way of a loan ” • • • • y 


(4) [1917] 39 All. 689=39 1. 0. 786=15 A T 
J.544. 


1930 Dip Naeain Siegh v. Nageshae Prasad (FB) (Mukerji, J.) Allahabad 7 


the chapters and sections of the Transfer 
of Property Act, which relate to con- 
tracts are to be taken as a part of the 
Contract Act, it is nowhere laid down 
that the provisions of the Contract Act 
are to be read into the Transfer of Pro- 
perty Act. My opinion, therefore, is 
that there is an essential difference bet- 
ween a mere “contract” and a transfer 
of property.” 

My view 6nds support from two cases 
decided in this Court. One is Bajrangi 
Lai V. Ghura Bai (5), decided by 
Richards, C. J., and Rafique, >T. The 
other is Bajendra Prasad v. Bam 
Jaian’^ Bai (4), decided by the same 
learned Chief Justice and Walsh, J. 
In the former case, a tenant who had 
both a fixed rate holding and an occu- 
pancy- holding, sold both to the defen- 
dant. Thereafter, he sought to have the 
sale set aside on the ground that the 
transaction was illegal and did not convey 
any title to the transferee. It was held 
that the title to the fixed rate holding 
had passed to the transferee and that 
the title was a good one. The learned 

Judges say at p. 234 as follows : 

“In coDBidering the force of the contention 
we inust bear in mind that we are not dealing 
with a case in which the Court is asked to de- 
cree specific performance or even to enforce a 
contract.” 

Again at p. 235 their Lordships say : 

Tb thus appears that a contract of sale is one 
thing and a deed of transfer another, and it 
does not necessarily follow that because the 
contract was unenforceable that the transfer 
is void.” 

In the second case, the suit was for 
sale of a fixed rate holding and was based 
on a mortgage, by which, besides the 
fixed rate holding, an occupancy holding 
had been mortgaged. It was held that 
the suit was maintainable. Richards, C. J., 
is reported to have said at p. 241 : 

**In the 'present case, we are not concerned 
with the validity or invalidity of the original 
contract, nor need we deal with this case in the 
way we might have had to deal with it, if the 
present suit had been a suit {by the mortgagee 
fox specific performance of a contract to transfer 
certain property by way of mortgage. The 
transaction has long since passed the stage of 
contract.” 

With' this remark I most respectfully 
agree. On principle, there is no differ- 
ence between a sale and a mortgage. By 
in both, an interest in an immovable pro- 
party is transferred from one party to 
M^ another. Such transactions are to be 
p “(6) [mei gs All. 28a»8a L C. 9i3»u aTl. 


considered, having regard to the law 
enacted in the Transfer of Property Act, 
as already pointed out in an earlier por- 
tion of this judgment. In this view, the 
plaintiffs arc entitled to maintain their 
suit and the decree of the Court l>elow 
must be aflirmed. In this case, three 
kinds of property were transferred, out 
of which a portion was an occupancy 
holding. From the fact that a mortgage 
of the occupancy holding could not take 
effect because the property was not trans- 
ferable, it would not follow that tlie 
mortgage of the remaining property was 
bad. The mortgagees, the plaintiffs, were 
entitled to be put in possession of this 
property and if, owing to the default of 
the mortgagors, any portion of the pro- 
perty was lost or the mortgagees were 
not put in possession, the mortgagees aro 
entitled to maintain a suit for recovery 
of the mortgage money, as provided for in 

S. 68, T. P. Act. 

Before this judgment can he concluded, 
it is necessary to examine some cases and 
to find out whether in view of those 
cases, the law laid down above is good. 

In Kanhai v. Tilak (G) there was a 
mortgage or an occupancy holding and 
the mortgagee claimed possession of tho 
holding and in default asked for a decree 
for the mortgage money. Chamior, J., 
after stating that it had been conceded 
before him that the mortgagee was not 
entitled to possession, remarked as 
follows : 

“The only question is whether he Is entitled 
to a money decree against tlie mortgagor. • • • • 

To accede to the appellant’s request 

would be equivalent to enforcing an agreement, 
part of the consideration of which was unlaw- 
ful. Under S. 24, Contract Act, the whole con- 
tract must be considered to be void. 

It will be noticed that the transfer 
by virtue of which the plaintiff was seek- 
ing relief conveyed no title as mortgagee 
to the plaintiff and there being no mort- 
gage in existence, no suit based on S. 6b, 

T. P. Act, could be maintained. In this 
view, the decision of the learned Judge 
may have been right, though I am un- 
able to agree with him as to the reasons 
on which he based his judgment. As 
I have already pointed out, a mortgage 
or a sale is essentially different in their 
nature from a mere contract. 

The case of Puran Singh v. Jai Singh 
(7) is another decisio n by the same 

' 6 ) 642 . 

U) [1912] 17 I. 0. 622. 
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-Tinl^n (Clianiior, -T.) and lie t’X- 
jtit'S'iriji oi' loLs I. [lo ^:ime ojunton 

ill the ''ai'liar cisr. Hiriiijuli I hr axpit*'- 

■=ioii n[ (..ijhnio!) in Uii^ part iciilar ca-^o 
vva^ a pure ohitor tliotitin. It wa-; liehl 
tliafc no second appeal lay and I he ap- 
peal was accord in ‘jly rli- missed and the 
decree in favonrnf tin* id iini.ilY '^r.notl. 

The case ol ]{<nu Parlap p:ii \\ U,nn 
Pln(f 'Pcli (s) is a decision hy a siiy^le 
-Tudj^e of ill is (’onrt (lhj*: 4 oit, J.). d'here 
t)ie proiierty iiinrf i^agefl was wholly an 
occupancy holdini^ and the suit was de- 
cided on the laisis of S. dl, Contract Act, 
In view ot iny re mirks with respect to 
tlie CiLse of KfoPtrii v. Tihr]; (♦!) any fur- 
ther rem irk on Ihis case is not called for. 

Th e case of ^lo^iammod Sfiaktir v. 
Go pi (D), was decided hy Sunder Ijil, J., 
and the facts were those. A simple 
mortgage of an occupancy holding was 
executed to secure some money lent and 
there wnis a promise to ]>ay. It was hold 
by tdio learned Judge that although tlie 
mortgage was invalid, there \Yas no bar 
to tdie plaintilT recovering on the per- 
sonal covenant. The case need not be 
considered at all, because the facts are 
entirely different from those ot this case. 
Besides, it does not discuss the law on 
the point. Tlie case of Lachman Dan v. 
Yunuf Khan (10) \vas decided hy a single 
Judge of thi.s Court (Tudball, J.). It 
appears tliat tlie plaintiff’s in the suit 
purchased tlio defendants’ house in 
execution of a decree. There being 
some difficulty in obtaining possession, 
he exchanged the iiouse with the defen- 
dants for the latter’s occupancy holding. 
On that holding there stood a grove. 
That grove, on a suit by the defendants 
was restored to them. ^ The plaintiffs 
thereupon sued to recover the liouse. It 
was held that the transaction could nob 
succeed because it was impossible to re- 
place the opposite party in the same posi- 
tion in which he was before the transao- 
tion was carried out. The case does not 
profess to discuss any law and is no 
authority for any proposition of law 
other than that laid down in the case. 

The case of Jarhandkaji v. Badri 
Narain (U) was a decision by two 
learned Judges of this Court. They 
simply re-afiirra the decision by Sundar 

~(8r‘[T9r3T Ts I.' C. 9. ^ 

(1) [1916] 85 I, C. 202. 

(101 [1915] 13 A. L. J. 783=30 I. 0. 192. 

(11) A. I. B. 1924 All, 80=45 All. 621. 


[jil, J. in tho CiKO of Mohanimad Shakur 
V. (topi (!)). No law is discussed. The 
case has no apiJioation to the present 
one as already jjointed out in discussing 
the decision of Sundar fjal, J. 

Tilt; ease of Tuhiii Ram v. Satnarain 
(ill) was this: a certain occuiiancy holding 
i'lflon^ing to the (lelendants was iisufruc- 
luai’ily inort- .gaged hy them to the plain- 
tiffs. Tlie iilain tiffs got possession and 
\\ ere dispo.ssessed. Tlien they souglib to 
recover the mortgage money by sale of 
cortai n oilier propi'i'ties which had been 
given hy way of security as it were, and 
it was held that the right to recover the 
money hy sale was a subsidiary agree- 
ment to the main one which was illegal. 
This Court therefore (Riilaiman and 
(lokul Prasad, JJ.) upheld tiio decree by 
wliich this suit had been dismissed. 
It is clear that this case has no direct 
hearing on the facts of the present case 
liofore us and the two cases of Ba-jrangi 
Lai V. Giiura Rai (5) and Itajendra 
Prnnnd v. Ram Jatan Rai (4) were dis- 
tinguished by the learned Judges them- 
selves. 

The case of liar Prasad Teicari v. 
Shea Golind Tewari (13) was decided by 
two learned Judges of this Court and the 
facts were these: 

There "were three mortgages covering 
partly an occupancy holding and partly 
fixed rate tenancy holding. The plain- 
tiffs could not get possession over the 
entire portion of the holdings and, there- 
fore, purported to bring the suit for 
recovery of the mortgage money under 
S. 68, T. P. Act. They failed in the 
Courts below' on the ground that the en- 
tire transactions were void being in 
contravention of the provisions of the 
Agra Tenancy Act. Thereupon it was 
argued before the learned Judges of this 
Court tliat there was a personal cove- 
nant in each of these mortgages and the 
plaintiff was entitled to resort to them 
and ask for a simple money decree. The 
learned Judges did not accede to this re- 
quest, but professing to follow the deci- 
sion of Chamier, J., viz., the transactions 
were void under S. 24, Contract Act, dis- 
missed the appeal. With all respect, 
S. 24, Contract Act, was not applicable to 
the cases of mortgages as already dis- 
cussed. 

(12} L1920J 18 A. L. J. 703=57 I. C. 4*45=2lh 
P. L. R. 229. 

(13) A. I. R. 1922 AH. 134=44 All. 486. 
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laican Pandey (14), there was an usu- 
fructuary mortgage of occupancy and 
fixed rate holding. The plaintiff alleged 
that he had been put in possession of 
both, that he was in possession of the 
occupancy holding but had been ousted 
from the fixed rate holding. He sued 
for possession over the fixed rate holding. 
The suit failed ultimately in this 
Court on the short ground that the plain- 
tiff being in possession of lands over 
which he had no right to keep possession 
should not be allowed any relief in a 
Court of justice. 

The case of Rajendra Prasad v. Bam 
Jatan Bai (4) already mentioned was 
relied on before the learned Judge, but 
they thought that the case did not re- 
< 3 uir 0 consideration, in view of the pecu- 
liar facts of the case. 

In the case of Daya Bcim v. Thakuri 
(15) the question was whether the plain- 
tiff who was an usufructuary mortgagee 
of an occupancy holding, having been 
dispossessed therefrom, could succeed on 
a personal covenant to recover the 
money ? Daniels, J., was of opinion that 
he could not. On commenting on the 
case decided by Sunder Dal, J., I have 
said that the facts of the case befoi’e 
that learned Judge, which are very simi- 
lar to the facts of the case of Dai/a Bam 
V. Thakuri (15) have no bearing on the 
facts of the present case. I need not ex- 
press any opinion on it. 

Lastly comes the case of Bhvsi liai 
V. Ganesh Bai (16). In tli is case, there 
was a mortgage of an occupancy holding 
alone and it was held that the subsidiary 
contract to pay the money could not be 
* enforced, as its effectiveness depended on 
the main contract of a mortgage of usu- 
fructuary holding which was illegal, 
This case has obviously no application to 
the facts of the present case. 

In the result, I find that the decisions 
in this Court, have not been so con- 
stantly one way, as to lead one to sup- 
pose that the view of the majority of the 
learned Judges of this Court is against 
the view expressed in the two Division 
Bench cases, reported in Bajrangi Lai v. 

Bat (5) and Bajendra Prasad . y. 
V. Bom /aiaw Bflt (4). My opinion is, 
therefore, what I have expressed above 

r (l4) A. I. E. 1925 All. 648:=47 All. 780. 

(16) A. 1. B. 1034 All. 668^46 AH. 622. 

(16) A. I, B. 1937 All. 499 (F.B.). 


with costs. 

King , J. — 1 agree. 

V.B./k.K. Appi'iB 
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SULAIMAN AND SkN,M.1, 
Uuhammad .4 bd u I K a rim Khan n n d 
of.he rs — Plaint i if s — ■ A pp-c Hants. 

V, 

Bisham Sahai and others; — Detendant.s 
— "Kespondents. 

First Appeal No. 257 of 1924, Decided 
on 22nd March 1929, from a decree of 
Sub- Judge, Shalijahanpur, D/- 8th March 
1924. 

(a) Civil P. C., S. 11— Suit reversioner 
against widow claiming relief does 

not operate as res judicata in respect of suit 
for possession after the widow’s death by 
the then reversioners. 

Whore in a suit the riglit claimed is not in 
eoinmon with the parties contesting the second 
suit and rights claimed in the two suits are 
based on difiereut sale deeds, the former suit 
does not operate as res judicata. 

Where, therefore, the relief sought by re- 
versioners against certain wirhAvs is a persona 
one and no declaration has been sought for 
avoiding anv particular transfer and there was 
no finding that any transfer was or was not for 
legal necessity, tlie mere dismissal of a suit for 
injunction cannot operate as res judicata in 
respect of a suit for possession after the death 
of the widows. A new cause of action arises in 
favour of the actual reversioners at the death 
of the widows and the second suit is not 
barred. [P 11 L 2] 

(b) Evidence Act, S. 115— No act or omis- 
sion by presumptive reversioners can amount 
to estoppel against actual reversioners 
Hindu Law — Reversioner, 

No act or omission committed by the jiro- 
sumptive reversioners can aiuouiib to an estop- 
pol as against the reversioners who actually 
succeed to the estate. Their conduct may 
under certain circumsts\nces raise a presump- 
tion in favour of legal necessity but can never 
debar the actual reversioners from claiming 
the estate in assertion of their own rights 
which they do not claim through the former 
rovorsiouers. Therefore the result of a previous 
litigation by the presumptive reversioners does 
not amount to an estoppel. U ^ 

(c) Evidence Act. S. IS-Judgmenl in 
which right under dispute was recognised by 
Court i» admiisible at relevant fact. 

Where the mortgagee’s right to hold a valid 
charge on the proport >- com prised in a mortgage 
is in dispute and it is found that m a previous 
suit the right was assorted by the representa- 
tives of the mortgagoo and the right claimed 

was recognised by the Court, the judgment m 

that suit being an instance in vrbich the mort- 
aaaoe’s right was recognized against the plaj“' 
tifle is a relevant fact and as such is admissible 
in evidence under S. 13. ^ [P 14 C IJ 

(d) Hindu Law -- Alienaticn— Widow— 
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Neccssity-Recital in deed may form evidence 
after long interval. 

R 'cit iljs ill (li ciinionls cx^cii'Cl Ijv Hindu 
.ir-j I'V tlieinsolvos no ^ucof of th'"* 
t.oiicj of legal iHicessicy. I’ljt m naS ’S wheie 
ther-; has boon a long Intoi'V.iI of tiiiio mil -h'* 
.'urrotiudiiig civciiinstaiico.s siL[i[)oi*r, ili’ infei' 
ciice, tho recitals in siicli (Ice Is wnni'l h' '’vi* 
cleneo of represent at-ion having be-’n inach’ to 
ihe trails£ere‘'S to that i-l'ieet : A. 1. li. Ihlt. 
P. C. no, [PMC 2] 

7i\ N. Katjii, Iqlnil Ahmiul and Midih- 
iur Ahmad — lor Apiieilants. 

A. P. Dube, A k h far II u m i ; i K h o u a lul 
Ho niandan Prasad — for Kesiiondents. 

Judgment. — First Aiipoals Nos, 250, 
257 and 25S of 11)24 aro all connected 


and arise out o( suits brouglit by rever- 
sioners and tlieir transferees for iiosses- 
sion of property to wliicii the foimer 
succeeded on the death of a Hindu 
widow. 


Bhawani Sahai was admittedly posses- 
sed of considerable property and owned 
about 20 or 27 villages. He died on 8th 
August 1870 leaving two widows known 
as Mt. Rani Clumno Kuiiwar and Rani 
Maharani. He left no issue. During their 
lifetime these widows made various 
transfers in consequence of wliich the 
bulk of the estate has come into the 
liossession of the numerous transferees 
who arc impleaded as defendants in the 
suit. Rani Chunno Kunwar died about 
1903 or 1904 and Rani Maharani died on 
IGth February 1915. 

Salig Ram and Dwarlca Prasad claimed 
to be the immediate reversioners to 
whom the succession opened on the death 
of Rani Alaharani. They have trans- 
ferred part of their property to the other 
plaintiffs and a joint suit has been insti- 
tuted on behalf of them all. The defen- 
dants are, as we have remarked above, 
the representatives of the various trans- 
ferees. We shall deal with each of their 
cases separately. 

The suits wmre instituted on 20th 
December 1921 and 10th January 1922. 

The plaintiffs allege that the ladies 
were possessed of sufficient income and 
there was no necessity whatsoever for 
them to raise money either by mortgage 
or sale and that accordingly all the 
transfers were without legal necessity 
and are nob binding on the plaintiffs. 

The pleas in defence were (1) res judi- 
cata, (2) estoppel and (3) existence of legal 
necessity. There was also a denial of 
the pedigree set up by the plaintiffs. 

The 'learned Subordinate Judge has 


found tluit the plaintiffs’ pedigree is 
proved and tiiat tlieve was legal neces- 
sity for some of the transfers and that 
there was no legal necessity for the 
others. But he has found in favour of 
the defendants as regards the pleas of 
res judicata and estoppel and has dis- 
missed both the suits in toto. Three 
appeals have l)een preferred out of the 
three suits. The finding of the Court 
below that the plaintiffs’ pedigree is 
established has not been challenged be- 
fore us. We propose to dispose of the 
legal picas of res judicata and estoppel 
in the first instance. 

In appears that in 1877 Suit No. 65 of 
that year was filed by four persons who 
were on the pedigree the immediate re- 
versioners to the estate namely by Sheo 
Ghulam, Mihin Lai the father of the pre- 
sent plaintiff Dwarka, Chunni Lai father 
of the present plaintiff Salig Ram and 
Dudha Lai (or Binda Lai). The plaint is 
embodied in the decree which is printed 
at p. G9 {F. A. 258). The plaintiffs to that 
suit had alleged that the widows were 
possessed of property assessed to Govern- 
ment revenue of Rs. 9,179-6-0 and that 
they had without any valid necessity 
borrowed about Rs. 13,000 from one 
Chaturi Lai Sahukar. The plaintiffs 
challenged the right of the widow's to 
fritter away .the property by transfers 
and claimed two specific reliefs ; 

“ By right of inheritance according to the 
pedigree and the evidence of the witnesses 
Uic right of the plaintifis may be established 
and. declared," 

and 

“the defendants may be prohibited from mak- 
ing a transfer of the property detailed in the 
plaint." 

Then followed a list of 23 items of 
property showing the Government re- 
venue against the shares in the villages 
specified. This suit was filed on 13th 
December 1877. On 19th February 1878, 
Chaturi Lai defendant filed a written 
statement (p, 9 of the Supplemental Re- 
cord to F. A. 256), in which he alleged 
that under the mortgage of 1873 money 
had been lent by him for payment of 
Government revenue and that subse- 
quently another deed was executed and 
the money borrowed by the ladies fot 
the construction of Thakurdwara, tem - 
ple, tank and chatri. After which an- 
other mortgage deed for Rs. 11,000 was 
executed and later they took further 
sums for the payment of Government 
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revenue. Thus in all Ks. 13,000 had 
been advanced by him in good faith for 
lawful and necessary expenses. The 
ladies also filed a joint written 
statement (p. 11 of the same Supple- 
mental Eecord). They alleged that all 
the acts done by them had been done in 
good faith and lawfully for the benefit 
of their husband in the next world and 
for the protection of the property. They 
further asserted in para, 6 that most of 
the villages yielded a very small amount 
of income and damages had to be paid 
in respect of certain others, and no ex- 
penses over and above the expenses in- 
curred in the lifetime of their husband 
had been incurred. They reiterated the 
statement that the jama (revenue) was 
considerable and the amount of the in- 
come was small. Of course these plead- 
ings ai*e not in themselves legal proof of 
the fact recited therein. They show the 
position taken up by the parties to that 
suit at that time. On 9th March 1878, 
(p. 89 of K. A. No. 256), Sheo Ghulam 
applied to withdraw the suit, the reason 
given by him in the application was that 
he had no hopes that he would remain 
alive and survive the ladies and prayed 
that he be exempted from the costs of 
the suit. On p. 91 is a copy of the ap- 
plication dated 12th March 1878 filed 
by another plaintiff, Mihin Lai (or 
Mithan Lai), who also withdrew his 
claim stating that he had no concern 
with the claim as he was not a member 
of the family of Bhawani Sahai and also 
disputed •the .correctness of the genea- 
logical table which had been filed in the 
case. 

The judgment, described as rubkar, is 
to be found on p. 15 of the Supplemental 
Becord to F. A. No. 256. It is dated 
13th March • 1878. The learned Judge 
noted that two of the plaintiffs had by 
their application withdrawn the suit 
and the other two plaintiffs "had not 
given any proof regarding the second 
point,’* He, therefore, ordered that the 
claim of two of the plaintiffs be dis- 
missed because they relinquished their 
claim "and that of the'other plaintiffs be 
dismissed in default of proof." The dis- 
missal of the suit of the other two plain- 
tiffs was, therefore, not one on account 
of want of prosecution but was on ac- 
count of absence of proof on the second 
point, The judgment does not make it 
clear what the second point in the case 


was. That is left entirely to conjecfcme, 
but iiaving regard to tlie reliefs claimed 
in the plaint embodied in the decree 
quoted by us, it seems clear to us that 
the second point was the question ol 
the alleged waste being committed l)y 
the widows for which an injimction to 
restrain them had been asked for. This 
being our interpretation of the judginenr 
it is clear that the suit was dismissed 
for want of proof that any waste had 
been committed by the ladies. ^Ve may 
further note that in the plaint no trans- 
fer had been specified by date and no 
relief had been claimed for a declaration 
that any such transfer had not been 
made for legal necessity. So far as the' 
relief for the establishment of the plain- 
tiffs’ right to the estate by inheritance' 
was concerned that was a relief claimed 
personally by the then plaintiffs which 
of course could not be granted, as it was' 
impossible to hold who would be heirs 
to the estate so long as the widows were 
alive. So far as that relief went the 
claim was misconceived, and in any case 
it is quite clear that such claim could 
not be said to have been one brought in 
a representative capacity on behalf of the 
entire body of reversioners who may bei 
born afterwards.The learned Subordinate 
Judge has held that the result of fcliis 
litigation operates as a bar of res Judi- 
cata against the present plaintiffs. We 
are wholly unable to accept this finding.' 
No declaration had been sought for 
avoiding any particular transfer and| 
there was no finding that any specific' 
transfer was or was not without any 
legal necessity. The mere dismissal of 
the suit for an injunction cannot be res 
judicata when the plaintiffs are now 
suing for possession of the estate after 
the death of the widows. Having re- 
gard to the fact that a new cause of ac-j 
tion arises in favour of the present, 
plaintiffs after the death of the widows; 
and the relief for the establishment of; 
the then plaintiff’s rights tin 187B was. 
a personal one, it cannot be said that, 
the result of that suit stands in the- 
way of the p?:e8ent plaintiffs. 

The learned advocate for the respon- 
dents has urged that the dismissal 
might be assumed to amount to a find- 
ing that there was no proof of th© 
pedigree set up by the then plaintiffs. 
We have already noted that the absence 
of proof noted by the Judge was as re- 
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gartisi tho sofond pruTit and not Mic 
liist. A< c<.n d ingl\' \vi' arc; iniable lo 
acci’j-t' tli(! (inding tbat that judgnvtit 
o]i( vat»'S res judicata. 

The liudiitg that tlie result ot that- 
ainoimts to an (stri]<])ei -.vhicli 
]ircv(*nts tlip juTsent plaiiil ilH iroin .siiing 
is ahsolutcly uiitcnalde. No act or 
omission committed liy the ]jri‘siimi‘tive 
iioversioncrs at that time can amount to 
jan estoppel against thr pre.scnt idain- 
(I'ilTs who have actually succeeded to the* 
■estatf'. Their ccmduct may under ecr- 
jlain edreu instances laise a jo'esum jition 
;!n favour of the; existence of the legal 
necessity, hut can nev(;r d(‘h:ii‘ tlie ju’es^ 
ent plaintijfs fi'ora claiming tlio estate 
in assertion of their own rights which 
they do not claim tli rough the former 
rever.si oners. We would therefore hold 
that neither res judicata nor estoppel is 
ja I'ar to the suit. 

In thi s connexion we may dispose of 
another plea of res judicata which has 
been raised for tlic first time before us 
and which is based on a judgment dated 
25th October 1923 printed on p. 27 of 
the Supplementary Record to F. A. 
No, 256. As a result of several ad- 
vances of loan Chatiu'i Lai had obtained 
a decree for money in 1878. In part 
jiayment of that decree he tooli a sale 
deed in 1891 of three villages. Part of 
tiiat mortgage decree was paid off by 
tlie sale of Sibnagar in favour of the 
lespondents represented by Mr. Pearey 
Lai Banerji. In a suit brought by the 
present plaintiffs against Chaturi Lai’s 
representatives to set aside the sale deed 
of 1891 it was held that that sale was 
good because it had been taken in order 
to pay oft Cbatiu'i Lai’s mortgage decree 
which had been established in that case 
to have been in lieu of previous debts 
which were for legal necessity. Mr. 
Peary Lai Banerji contends that inas- 
much as Chaturi Lai’s representatives in 
that suit set up this mortgage-decree of 
1878 and the finding was in their favour 
and against the present plaintiffs, that 
finding ought to operate as res judicata 
in favour of his clients even though 
they were not parties to the former, 
litigation. This argument is based on 
the ground that under Expb. 6 to S. 11 
Chaturi Lai’s representatives should be 
deemed to have been litigating bona 
fide in respect of a private right claimed 
in common for themselves and the pres- 


rnf tonft'sting i'r>pan dents. We find it 
ill! p(^'!<iltie to accept tliis contention. 
The; rigid: wliicli tlio then respondents 
were claiming was the right based on 
(heir sale deed of 1891 and in order to 
]irovo it-i validity they were relying on 
a pirvious mortgage decree of Chunni 
Lil. ’[’he transfer in favour of tho 
contesting respondents is of 1879. The 
ground which Chaturi IjaTs representa- 
tive might have set up in order to prove 
tho validity of their own sale-deed can- 
not he a right claimed in common for 
themselves and the present respondents, 
who have to substantiate the validity 
of another .sale deed. It is quite clear 
that in the former litigation Chaturi 
Lai’s representatives were not claiming 
any right in common with the present 
contesting respondents. We are there- 
fore unable to hold that even this 
judgment operates as res judicata and 
prev ents the plaintiffs from challenging 
other transfers which were not in dis- 
pute in the former litigation. In this 
view of the case, the matter need not 
be pursued any furtlier. 

Wo now proceed to examine whether 
the varioxis transfers were or were not 
supported by legal necessity. Before 
we take these transfers individually 
we should like to state a few broad 
facts which are established by the evi- 
dence. We liave already referred to the 
decree in the suit brought by the rever- 
sioners in 1877 which gives a list of 23 
items of property left by Bhawani 
Sahai. No doubt as observed by their 
Lordships of the Privy Council iu the 
case of Kvntar Gopikd Haman Hoy. v. 
Atal Sin<jl\, A. I. M. 1929 P. C, 99 find- 
ings of fact or statements of fact in a 
Judgment delivered in one case are not 
admissible as proof of those facts in an- 
other case when tho parties are not the 
same. But even on this record there 
are khewats of no less than 13 villages, 
the total Government revenue of which 
cames to over Rs. 5,000, Wo also have 
an official report printed on p. 47 (F. A. 
No. 258) stating, that Bhawani Sahai 
had been in affluent circumstances and 
besides the village Nagla Lahori he had 
26 or 27 other zemindari villages in that 
very pergana. When the Government 
revenue of 13 villages amounted to more 
than Rs. 5,000 it may be taken roughly 
that the total Govornment revenue of 
the 'entire property would have been 
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about Rs. 10,000. Thus the statement 
in the decree is borne out by this calcula- 
tion. 'There is no direct evidence on the 
record to show the actual profits, namely 
the net income of the villages but it 
may be assumed for the purposes of 
argument in favour of the plaintifls that 
it might have been about equal to the 
Government .revenue. Tlie conclusion 
therfore is irresistible thdrt the widows 
were possessed of considerable proper- 
ties after the death of their husband. 

At the same time w'o know that there 
was a great famine in the years 18^6 to 
1878 and during that time the condition 
of the villages in the district of Shali- 
jabanpur was precarious. Even the 
plaintitfs Salig Ram and Puttu Lai 
(pp* and 4l E. A. No. 256) admit tliat 
Bhawani Sahai had started the build- 
ing of a temple, a shivalay and a tank in 
his lifetime and that these constructions 
had not been completed when he died 
and had to be completed afterwards by 
the widows. The defendants’ witnesses 
like Ram Dayal and others of course 
said that large sums of money were re- 
quired by the ladies for completing 
these constructions. That the comple- 
tion of these w'orks which had been 
started by Bhawani Sahai in his life- 
time would have been a legal necessity 
has nob been disputed before us. Un- 
fortunately, however, we do not know 
the exact part of the constructions 
which had been left uncompleted when 
Bhawani Sahai died. We have already 
referred to the bare assertions of the 
ladies themselves that the Government 
revenue of the villages was very heavy 
and the income was small. 

There is no doubt that during their 
lifetimes these widows from time to 
time made numerous transfers with the 
ultimate result that the bulk of the pro- 
perty passed out of their hands. This 
raises a|l^ grave suspicion against the 
transferees. 

Although we have held that the pro- 
ceedings in the suit brought by the pre- 
sumptive reversioners’ do not amount 
to res judicata it is impossible to altoge- 
ther ignore that litigation. The present 
plaintiffs come to challenge these tran- 
sactions after a period of 40 to 60 years. 
At a time when the original transferees 
and the persona connected with the ex- 
ecution of the various "documents are all 
'^iead, they call upon the defendants to 


establish legal necessity for dehU which 
their predecessor-in-titlo liad advanced. 

A large number of these defendants are 
not the descendants of the original 
creditors or vendees bub are subsequent 
transferees from these people. It is there- 
fore very hard on them to be called upon 
after this long lapse of time to substan- 
tiate the ancient transactions hy direct 
proof of legal necessity. We have the iuv- 
tlier fact that not only the reversioners 
have waited such a long time before im- 
pugning these transfers but the fathers 
of the two of the present plaintiffs and 
their uncles did make an attempt in 
1878 against the ladies and Cliaturi Lai 
but for some reason or other did not pro- 
ceed further with the ease. That was 
the occasion when the whole question 
could have been conveniently threshed 
out and it could have been established 
one way or the other whether the legal 
necessity had existed. Although the pre- 
sent plaintiffs are not bound by the con- 
duct of those reversioners, it is a fact 
which cannot be lost sight of that at 
the time when the truth would have 
been more effectively enquired into, those 
reversioners did not choose to press the 
matter. There is the further fact that 
although there is no proof of legal neces- 
sity, yet it is shown that the ladies as 
well as Chaturi Lai were prepared to 
substantiate the case that legal neces- 
sity had existed and that as early as 
1878 it was definitely alleged that the 
previous transfers had been for lawful 
purposes. 

Wo shall deal with each of the 
deeds in favour of Chaturi Lai heie- 
after but at this stage we may mention 
that by September 1878 Chaturi Lai had 
succeeded in obtaining a decree fiom a 
Court of law in his favour against the 
widows. Thus the outside world had 
the fact before it that the reversioners 
had sued to challenge the previous trans- 
fers and had withdrawn their suit or al- 
lowed their suit to bo dismissed, and 
that the transferee Chaturi Lil had ac- 
tually obtained a decree from the Court. 
It was after these events that the trans- 
fers which are now impugned took place. 

There is one more circumstance 
against the plaintiffs which We may now 
mention. Although we have held that 
the judgment of the Subordinate Judge 
dated 26th October 1923 cannot bo taken 
advantage of for the purpose of res judi- 
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cata, it does not follow tliat tliat judg- 
raent is wliolly inadniissiblc in evidence. 
It is tnie that tlje contesting defendants 
who wished to rely upon it wei’** not par- 
ties to it hut the present jdaintilTs ^\■cro 
themselves parties and they lost their 
claim against Ciiaturi Lil s representa- 
tives, Now Chaturi Bil and his re- 


jn’esontati v'es were in a hettei' position to 
establish the validity of the moitgagees 
in favour of Cdiaturi Bil Llian tlic pi’eseiit 
defendants who are subsequent trans- 
ferees, The plaintiffs had tlie full oj)- 
jiortiinity to challenge tlm validity of 
Cliatui'i Lil’s transactions hut failed in 


jtheir atb(;m]vfc, I iulcr S. id, Evidence .\ct, 
jwlien tlio question as to tli 0 osistHiice of 
'any right arises in a transaction by 
jwhich that right was claimed, recognized 
or asserted, any particular instance in 
which that riglit was claimed, recog- 
nized or exercised is a relevant fact and 
therefore, admissible. In the present 
suit Chaturi Lai's right to hold a valid 
charge on the property on account of the 
moi tgagoes in his favour is in dispute. 
This right was denied by the plaintiffs 
and was asserted by Chaturi Lai's re- 
presentatives in the previous suit, and 
the result of that suit ^Yas an instance in 
which the right claimed was recognized 
by a Court of law. Altliougli the value 
)f the judgment by itself may not be 
gieat inasmuch as evidence may vary 
from case to case, the fact remains that 
that judgment is an instance in which 
the validity of Chaturi Lai’s mortgages 
was not only asserted but recognized by 
the Court and recognized as against the 
present plaintiffs. 


We now come to the transactions in 
which Chaturi Lai was concerned. All 
the relevant documents are to be found 
in the Supplementary Record of F. A. 
No. 256. On p. 1 is the hypothecation 
bond dated 31st May 1873 in favour of 
Ajudhya Prasad and Bishnu Bayal for 
Es. 2,000. It recites that the money 
was required for the payment of Govern- 
ment revenue on account of the instal- 
ment of May 1873. The endorsement on 
the back of this document contains the 
admission made at the time of the regis- 
tratioD and is to the effect that the am- 
ount had really been deposited in the 
Pawayen Tahsil on 30th May preceding 
and that the said amount was to be cre- 
dited towards the payment of Govern- 
ment revenue. Now the recitals in do- 
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cumenbs executed by Hindu ladies are by 
tliemsclves no lU'oofs of the existence of 
the legal necessity mentioned. But in 
cases where llicre lias been a long intei*- 
val of time and the surrounding circum- 
stances support the inference, the reci- 
t ils in such ■documents would be evi- 
dence of the representation having been 
made to the transferees to that effectj 
e may in this connexion quote the 
words of their Lordships of the Privy 
Council in the cise of Jiangd Ohdndra 
hhur Li iifYis V. Jagat Kishore Acharjya 
(U at p. Idf) of 44 CaL 


hho is clij.'ir evitlonce of tli9 repto- 

s-uiVitirtii, rinrq jt tliG ci fciiinstanccs aro such 
as to justify a roason ililo haliif that an enquiry 
Would have con fie in 'tl its truth, then when 
proof of actual enquiry has bacoma ita possible, 
tho rocit.!! coupled witli such circumstances, 
would b) siiliicicnt evidence to support tha 
deed. To hold ofcherwis; would result in decid- 
ing that a title l)3coinos weaker as it grows 
older, so that the traiisiction would ultimately 
be incapable of justification merely owing to 
the passage of time." 


As the dispute lias arisen after a long 
interval of time we are of opinion that 
having regard to the various circum- 
stances which we have referred to above 
it is only fair that this recital should be 
accepted as proof of a representation 
having been made and believed to be 
correct by tlic mortgagee, particularly as 

that assertion was subsequently re- 
peated. 


On 14th Juno 1873 another mortgage- 
deed Cp. 3} was executed for Es. 4,000 in 
favour of Chaturi Lai. Under this, money 
due to Ajudhya Prasad and Janki Prasad 
was paid off and a further sum was re- 
quired to pay off the Government re- 
venue instalment. The learned advocate 
for the respondents has suggested that 
this Ajudhya Prasad might be a different 
person from tlie other Ajudhya Prasad. 
There is, however, the fact that Ajudhya 
Prasad mentioned in both the documents 
was the resident of the same place Pa- 
way an. 


On 29th April 1875 (p. 5) a possessory 
mortgage-deed was executed for Es. 
11,000 under which the amount due on 
the previous deed dated Uth June 1873 
was paid off and so were also the three 
promissory notes paid off and the balance 
was paid at the time of registration. It is 
a fact against the defendants that there 
was in the mo rtgage-deed of 1875 no ex- 

(1) A. I. R. 1916 P. 0. 110=41 Cal. 18'=43 
I* A. 249 (P.O.). . 
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press recital of necessity for the amounts 
due on the • promissory notes and the 
cash paid at the time of registration. 
On the other hand we have already 
stated that in 1878 \Yhen the rever. 
sioners first challenged the debts of 
Chaturi Lai, he did assert in Court that 
the money had been required for the 
payment of Government revenue and for 
the construction of Thakurdwara temple 
tank and chhatri (p. 9 of the Supple- 
mental Eecord of F. A. No. 256) and we 
also know that the ladies asserted that 
they had acted in good faith and la^\ - 
fully. We have already shown that the 
reversioners’ .suit was dismissed (p. 15) 
and it is a fact that Chaturi Lai obtained 
a decree on the basis of this mortgage- 
deed on 25th September 1878 (p, 17). 

The defendants have produced some 
oral evidence on the need for completing 
the tern pie, the Shivalay and the tank and 
it was admitted by the plaintiffs Pattu 
Lai and Salig Ram that these construc- 
tions had remained incomplete when 
Bhawani Sahai died. The evidence is no 
doubt meagre. In an ordinary case it 
might have been difficult to accept it as 
conclusively establishing the plea of 
legal necessity but having regard to 
the long lapse of time after which the 
question has been raised, having re- 
gard to the failure on the -part of the 
then reversioners to press their claim 
at a time when the matter might 
have been thoroughly investigated and 
having regard to the other circumstances 
mentioned by us above, we feel that it 
would not be proper to upset the finding 
of the Court below on this point and we 
accordingly hold that Chaturi Lai s de- 
cree dated 25th September 1878 may be 
taken to have been obtained on account 
of a debt which was binding on the 
estate. (Their Lordships then discussed 
the transfers separately and disposed of 
t he appeal). 

E.M./ 11 .K. Order accordingly. 
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Bam KhcJoican Situjh and others — 
Defendants — Appellants. 


V. 

Maharajah of Benares — Piaintiit' 
Respondent. 

First Appeal No. 32 of 1928, Doci.lcd 
on 22nd June 1929, from order of Disf. 
Magistrate, Benares, D;- 9th August 
1927. 

(a) Evidence Act, S. 115— Person opposing 
appeal on ground that it should have been 
filed. in particular Court is estopped from 
changing his contention and asserting subse- 
quently that it could not be filed in the 
particular Court. 

A preferred iin. appeal to the Comiiiissioiier 
from an order rejecting certain objections to 
the confirmation of a sale. The appeal 
opposed by B on the ground that the case \yas 
governed by the new Tenancy Act and that tbe 
appeal should have been filed in tlie High 
Court. The appeal was returned and presented 
to the High Court. I? then changed his posi- 
tion and contended that the case was no.^ 
governed by new law but by old law and no 
appeal lay to the High Court. 

Held: that B was estopped from raising any 
question of jurisdiction inasmuch as it was on 
his own insistence that the appeal was returned 
bv the Commissioner. By his objection he had 
accepted the jurisdiction of the High Court as 
the proper forum of appeal. U 1° o ij 

(b) Agra Tenancy Act (3 of 1926), Ss. 242 
and 248— Appeal lies from order refusing to 
set aside sale- Appeal lies to High Court 
where subject matter of suit exceeds Ks. 


5,000. 

Under S. 248, Cl. (c) an_ appeal lies from any 
order of a Collector mentioned in 0. 43, R. 1, 
Civil P. C , and that order includes one refus- 
ing to set aside a sale. Under proviso to S. 242 
the anneal from such an order where the sub- 
ject matter of the suit exceeds Rs. 5.000 J.>es to 
the High Court. [P 16 C 2] 

(c) Limitation Act. S. 5 -Prosecution of 
appeal in good faith before wrong Court is 


icient cause. 

'here, an appeal which lies to the High 
tt is filed beyond time but the appellant 
ciently explains the delay by the circum- 
ce that he was prosecuting m fiood 
appeal before other Courts, 
appeal should be extended. [P 16 C 2J 



lUants. 

P. Asthana and Bama Nama Fra. 
-for Respondent. 

idgment.— A preliminary objection 
ken that no appeal lies to this High 
‘t and it is based on the contention 
the ease is governed by the old law 
not by the new Tenancy Act (Local 
3 of 1926). 


* 
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Tho :ipiteal pnr]>oiis to be from :in 


order rejejiitij^ rert 
conlii'iiiatioti of :b 


ain (jhjeutions to the 
s il<‘. Riidei' tlie old 


lav,' an a]'j)eU from such an oiiicr nn 
douldedly 1 ly as fai'as 'ao ai'O a\vai\! 


to tlie Comuiissiuiioi' .tjid not to the 


Coiii't-. An app'[,l \v,is pi'cforrol 
to tile (haumi-'^huiiu'. i’ul. it was op]>o.se] 
by tho doci'tje- hoMcr uii ihe ^O'ouiul tliat 
the case was i^overned liy tiio new law 
and tliit an apjaail siiould really have 
l>eon hied iindor S. 21S, siib-Cl. d of t!ie 
new Tenancy Act. Tlio Cununissioner 
(‘utertained this objection raised tm l)e- 
lialf of the ilccroedtolder and returned 
tdic appeal for presentation to the luoper 
Court. The jiit!.ifnH;nt-del)tor presented Ids 
appeal to the District Judge instead of to 
the High Court. The learned Jud ge lias 
held that the valuation of tlie suit hav- 
ing been more tlian Rs. 5,000 the appeal 
ought to have lieen preferred to the High 
Court. He has accord ingly returned the 
inemoranduin of appeal for presentation 
to this High Court. The appeal lias now 
been preferred in this Higli Court. 


I the learned advocate for the docroe- 
jliolder now changes his position and 
urges that tlie case is not governed by 
the new Act at all but by the old law 
and that no appeal lies to the High 
Court. We think that wdien on the 
obioction having been taken by tho 
decree- hold or himself the appeal was 
returned lor presentation to the proper 
Court, he has accejited the jurisdiction 
of this Court as tlie proper forum for 
purposes of appeal. He cannot now bo 
allowed to raise the question that the 
appeal should nob have been returned by 
the Commissioner at all. In our opinion 
jho is estopped from raising any question 
.of jurisdiction inasmuch as it was on liis 
jOwn insistence that tlie appeal was re- 
turned by the Commissioner. We, there- 
fore think that we cannot allow the 
decree- holders counsel to raise the ques- 
ition that tho case is not governed by tho 
new Act. 

It may in this connexion bo pointed 
Out that the sale actually took placo on 
20th July 1927, and objections to the 
sale were made subsequently and they 
were rejected by tho Commissioner at a 

time when the new Act was actually in 
force. 

There can be no doubt that under the 
new Act an appeal lies to the High 


Ci>iirt. Undo>; S. 218, su b-Cl.( c), an appeal 
lies fi'uin any ord.er of a Collector men- 
( ionctl ill 0. Id, K. 1, Civil P. C., and 
that oi'iler iiiclude.-^ one refusing to set 
aside the sale. Under the proviso toj 
S. 212 the appeal from such an order) 
whore tho subject matter of the suit! 
exceeds K-. 5,000 lies to the High Court, i 
There is nu duulit, therefore, that the 
uld law under which tho appeal W’as 
hied to the Higli Court no longer prevails 
and the rigid, oi appeal e.xi.sts. 

On the merits we Jiaveno doubt what- 
soever that ttio order of tlie District 
Collector (wrongly described as District 
MagistrateJ cannot be supported and 
ought to lie set aside.lt is not any judicial 
adjudication of the numerous objections 
raised by tlio judgment-debtor. No reason 
is given in it and it is not at all clear 
whether the various objections raised by 
the judgment -debtor which were five in 
number wore considered and disposed of. 
Nor does it appear that ho was given 
any opportunity to produce evidence to 
substantiate the objections which he had 
raised. 

We accordingly allow this appeal and 
setting aside the order of tlio District 
Collector dated 9th August 1927, send 
the case back to his Court to be disposed 
of according to law. 

As regards the question that this ap- 
peal lias been preferred beyond time it 
may be pointed out that the law had 
been altered shortly before the appeal 
was filed and there is nothing to suggest 
that the judgment-debtor was acting in 
bad faitli in filing the appeal before the 
commissioner. As a matter of fact he 
had a longer time to file his appeal in 
the High Court. The appellant has suffi- 
ciently explained the delay by the cir-i 
curastance that ho was prosecuting his 
appeal in good faitli before the Commis- 
sioner and the District Judge. We 
accordingly extend the time fixed for 
filing the appeal under S. 5, Dim. Act.' 
We direct that the costs of this Court 
should abide the event. 

n.M./u.K. Case remanded. 


Goli V. Emperor 
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Boys and Young, JJ. 

Goli — Applicant. 

V. 

Emperor — Opposite Party, 

Criminal Appeal No. 373 of 1929, De- 
cided on 24th June 1929, from an order 
of Sess. Judge, Gorakhpur,. D/- 20th Fe- 
bruary 1929. 

(a) Criminal Trial — Court’s duty — Op- 
portunity should be afforded to accused to 
explain evidence against him. 

Neithor a MagisSrate aor a Judge is entitled 
to cross-examine an accused person but it is 
their bounden duty to question him genciMlly 
on the case and give him au opportunity of cx- 
ulaining any point in the evidence against him. 

[P 17 C 2] 

(b) Criminal Trial — Court’s duty — Greater 
care should be given to cases u nd er S. 75 of 
Penal Code — Previous convictions should not 
prejudice Court — Penal Code S. 75. 

Ill casos where S. 75, Penal Code is to 
be applied a great deal more care should be 
given to the inquiry and trial than is usually 
given to them. An accused person though he 
has several convictions behind him is entitled 
to have his case treated as U it was not a fore- 
gone conclusion that he is guilty. [P 19 C 1] 

M. WaliuUah — for the Crown. 

Judgment. — Goli appeals from his 
conviction under S, 477 read with S. 75, 
I, P. C, and a sentence of transportation 
for life. The charge under S. 75, I. P. C. 
referred to no less than 5 previous convic- 
tions of theft and house-breaking with 
sentences beginning with three months 
and ending with three years. The ac- 
cused pleaded guilty to all these convic- 
tions, with the exception of one, which 
he said had been set aside in appeal. 
But the learned Judge says that he has 
seen the record of that case and finds 
that the appeal was dismissed. It is a 
regrettable feature of these cases, where 
a man has already had a number of con- 
victions, that everything seems to be 
assumed against him and - that care is 
not devoted to the enquiry as to whe- 
ther the present charge is well founded 


case considerable time, because it was 
obviously neither desirable that a man 
who was of a bad character should 
escape punishment, if he were really 
guilty, nor that he should suffer further 
punishment unjustly merely because he 
had already committed several offences. 
The accused was arrested in Nautanwa 
Bazar of Bhundi, which is evidently 
6 to Nautanwa Bazar, the place of 

1930 A/3 & 4 


Allahabad IT 

his arrest being variously describetl, 
These places are close upon the Nepal 
border. The home or birth place of tlie 
accused is in Nepal, but the place where 
he lives is a village in Purandarpur in 
the district of Gorakhpur. Purandarpur 
is about 20 miles soutli-west from Nau- 
tanwa Bazar, Nautanwa Bazar is iu t!ic 
police circle of Naikofc and at Nautanwa 
Bazar or Bhundi there is only a police 
outpost. The story for the prosecution 
is that the complainant, Kahabir Thapa, 
was half asleep in the middle of the 
night when he noticed sombody moving 
about in his house. According to the 
first information report, he jumped up 
and seized the person and liad a struggle 
with him. The thief escaped from him 
and ho cliased him a distance of 
30 or 40 yards and seized liiin with 
a stolen brass vessel in his hand 
Upon the outcry of the complainant 
three persons came up and helped him 
to secure the thief. Two of these tliree 
alleged witnesses have been produced to 
give evidence. They are Gorey Thapa, 
and Jas Bahadur Thapa, The accused 
was taken to the police outpost, and in 
the morning to tlie police station at 
Naikot, where the first information re- 
port was recorded, and he was later sent 
up for trial. 

The accused’s story is that he had 
only been released from jail in Go- 
rakhpur a few days previously and 
having gone part of the way by train, 
he went to his own home. Finding his 
wife not there he made enquiries and 
eventually set off for Nepal to fetch liis 
wife. He does not say whether he 
found his wife there or whether he did 
not, and neither the Magistrate nor the 
learned Judge thought it worth while 
questioning him on this point. It is 
hardly necessary to repeat that neither a‘ 
Magistrate nor a Judge is entitled to^ 
cross-examine an accused pei’son, but it_ 
is their bounden duty to question bimi 

the case and give him an' 
of explaining any point in 
him. In cases of 
of the one before us we 
fear that a conviction is generally re- 
garded as more or less a foregone con- 
clqsion and very little trouble is taken 
to enquire into the facts. This man had 
made a statement about having gone in 
search of his wife and being, on his way 
back to his village, found at Nautanw^, 


or not. The record of the evidence is 
very small, but we have had to give the generally on 

opportunity 
the evidence against 
the description 
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Bazar wlieve he was ai re' ''1. h iiovo \< 
nothing imp rob a hie prinia taaie in that 
story. That is one mention ot tlie wife. 
Again tlie Judge's attention wa^: speci- 
fically drawn to the fact that the acxaiscil 
really liad a wife, because tlic defence 
witness mentioned lier as 1)cing tlio per- 
son at whoso instance she ftlio witness) 
was giving evidence. This fact the 
Judge lias used to discredit the dofonco 
witness, but it did not suggest the desi- 
rability, as it should have, of making 
any enquiry as to where the wife was at 
the time of the offence. 

The accused talking continues that )ic 
was asked by the police whore he was 
going to spend the .Jiight and told them 
that he was sleeping in a hut in Nau- 
tanwa Bazfir, when the police on tlieir 
rounds paid him no less than three 
visits, on the first occasion asking him 
who he was and on the second occasion 
assuring themselves tliat he was still 
sleeping in the hut. He says that on the 
third occasion at 5 O’clock in the morn- 
ing he was aroused and arrested and 
this false charge brought against liim. 
Taking the prosecution evidence first, we 
find that in the first information report 
a mention, very berif it is true, but still 
a clear mention of a struggle between 
the complainant and the accused finds 
place. On the other hand, there is also 
mention of the fact that in the com* 


plainant’s own house were sleeping at 
the time three visitors, Pahari pen- 
sioners. It is manifest that if a struggle 
did take place and if three Pahari pen- 
sioners w’ere, as admittedly they were, 
sleeping in the house at tlie time, they 
must have known a great deal more 
about it than anybody who merely saw 
from outside what happened at a later 
stage. None of tliese three men have 
been produced and no explanation is 
offered as to why. It may be that they 
left the place, as they were apparently 
only birds of passage. On the 
other hand, they were pensioners and 
they must have been known to the 
complainant, for he gave them shelter in 
his house and prima facie there could 
have been no difficulty in tracing them. 
It is noteworthy that all mention of the 
struggle in the house is dropped in the 
complainant’s deposition. We were dis- 
posed ourselves to feel doubts about the 
correctness of this conviction in view 
of the points that we have already 
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ir ’111 ioncil. 'ITiei’C is a third point, that 
j}io a:C)K£;<l alleged to have been 
iuTiiilly ancsiod with a brass vessel 
worMi only 11s. 2 in his hand. It is a 
.-iDutll point, liut it does strike us as im- 
prohahlc that a thief, being pursued and 
seeing himself about to be caught, would 
ho actually so foolisli as to keep a brass 
vessel that he had just stolen in his pos- 
session. No doubt he could not have 
concealed line lact that ho liad it, but his 
first instinct would ho to throw it away. 

We did feel, however, that there was 
one point wliicli might strongly be urged 
in fiivom' of the truth of the story told 
by the police. The accused was arrested 
at Nautanwa Bazar and the learned 
Judge has made a great point against 
him as to what could he be doing in this 
village 20 miles away from his own 
home so -oon after he had been released. 
We liavc already referred to the accus- 
ed's story as giving a not unreasonable 
o.xplanation of his presence in Nautanwa 
Bazar, hut the very fact of the distance 
of Nautanwa Bazar suggests another 
consideration in favour of the prosecu- 
tion and that is, how did the police 
know^ anything about this man ? If it 
were suggested that the case was a false 
one brought by them merely in order to 
get into jail again the well known offen- 
der, how did they know that he was a 
previous convict ? The accused alleged 
that they had paid him no less than 
three visits on the night in question. 
This fact alone should have raised the 
Magistrate’s and the Judge’s suspicion 
aud, at, any rate, led to some enquiry on 
the point. We felt that as the case 
stood wc were unable to feel satisfied as 
to the correctness of the conviction. 
Having aiu ived at that view, we decided 
to look into the police diary to see whe- 
ther there was anything further that 
ought to have been brought on the re- 
cord of the case. If the learned Judge 
had done that, as he should have done, 
not with a view to using it as evidence, 
but with a view to seeing whether 
further evidence w’^as available, he would 
have found that the accused was perfect- 
ly well known to the police of Naikot 
and the police of Nautanwa Bazar. It 
appears that of the previous sentences 
which the accused had served, at least 
two or three of them were in respect of 
offences which had been committed at 
Nautanwa and the police at Naikot not 
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-only know the mAn well as a previous 
convict, but even knew that his home 
was at Gol Suqra. This being so, it is 
very natural indeed that when they 
■iound him again at Nautanwa Bazar 
they would recognise him and pay him 
several visits in order to see whether he 
was still sleeping in the hut. In this we 
find much corroboration of the story told 
'by the accused and it further removes the 
main difficulty that we had, which was 
to answer the question, why should the 
/local police 20 miles away from Gol 
'Suqra and perhaps three times that dis- 
’tance from Gorakhpur, have had what is 
commonly described as a down upon this 
particular man ? This only increases 
'the doubts which had already formed in 
our minds. We feel that the conviction 
cannot stand. In conclusion, we would 
suggest to the Magistrate and to t!ie 
Judge that in these cases, where S. 75, 
J. P. C. is to be applied, a great deal 
imore care should be given to the enquiry 
land trial than is usually given to them, 
and was given in this particular case. 
An accused person, though he has seve- 
ral convictions behind him, is entitled to 
have his case treated as if it was not a 
foregone conclusion that he is guilty. 
We set aside the conviction and sentence 
and direct that the accused be forthwith 
released. Let copies of the judgment be 
•sent to the Judge and the Committing 
Magistrate. 

B.M./k.K, ConiiGlion set aside, 

A. I. R. 1930 Allahabad 19{1) 

Young and Sen, JJ, 


Judgment. — In c.lso Tinima;i, 

Azmafc and Summan wore cliargcd l)e!'oio 
Mr. Thoma'^, Magisl.ratc oi the Fii'-'t 
Class, ileorufc, under S. GO fa), P]:<cisc5 Ant, 
for being in ]jossessi(m of cocaine. It 
appears tiiat tlio police, having cditaincd 
a warrant for tlie search ol a gaming 
house, carried out the searcii ;ind these 


three accused were there discuvered, :Lnd 
on being searched packets oi cocaine 
were found upon them. It lias not been 
disputed by the accused that the cocaine 
was found upon them, and indeed it 
would have been impossible for tliem to 
dispute this fact. The learned Magis- 
trate sentenced each of tljem to a fine of 
Rs. 75. The Local Government filed an 
application in revision asking for tlie en- 
liaucement of tlie sentence. 


It is pressed on behalf 
party that tliis is a case 


OI the 
t>!' lirS': 


fjppos;te 
oh cnee 


with regard to all three. We of opi-' 
nion that tiie section of the tJi'iininal 
Procedure Code dealing with jirst often-’ 
ders should not ho applied tu tiic case oh 
people discovered witii cocaine and other' 
dangerous drugs upon them in defiance" 
of the E.Kcise Act, it being almost cer- 
tain that in all these cases tlie occasion 
on which they have been discovered in 
possession of cocaine is not really tlie 
first time they have been in such posses- 


sion. 


We are satisfied that the sentence is 
totally inadequate, and we enhance it to 
one of six months’ rigorous imprisonment 
each. The fine already imposed is to 
stand. 

N.M./h.K, Order d'^cordinfjlij. 


Emperor 

v. 

Timman and others — Opposite Parties, 

Criminal Revn. No. 387 of 1929, Beci- 
■ded on 9th September 1929, from order 
of First Class Magistrate, Meerut, D/- 
-27th February 1929. 

Criminal P, C., S. 562 — Scope — Section 
■■•hould not be applied to case of people in 
possession of dangerous drugs in defiance 
«f law, 

Section 662, deikling with first offenders, 
should not be applied to the oaee of people dis- 
covered With cocaine and other dangerous drugs 
upon them in defiance of tho Excise Act, it be- 
ing almost certain in all these oases the occa- 
sion on which they have fraen discovered in pos* 
sion of the drug is not really the first time 
'^bey have been in such posBession. [P 13 0 2] 


A. I. R. 1930 Allahabaa 19(2) 

Young and Sen, JJ. 

Sidtan and others — Appellants, 

V. 

Emperor — Opposite Party, 

Criminal Appeal No, 493 of 1929, De- 
cided on 30th August 1929, fronl order of 
Addl. Sess- Judge, Meerut, D/-:10th ,May 
1929. 

Penal Code, S. 366 — Scope — Underlying 
policy is to throw protection over minor 
girls Consent of girl does not exonerate 
seducer. 

Section 360 is an aggravated form of S. 363. 
The consent of the girl does not exonerate the 
seducer. The underlying policy of the section 


U. »S. Baypat — for the Crown, 

Maiid Ali — for Opposite Parties* 
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m 



is to uphold the lawful authority of parents 
or guardians over their minor wards, to throw 
a ring of protsetion over the girls themselves 
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t > s 'xnal coniiiv^rot' r-ii Mjo \y\VK> r>f 

pcvsou> who cornipi or atvompt corrupt tlic 
motML^ of iiiiiior [^irls l>y titkiii^ im[}r(jper ad- 
vantage of tliijir voiith and iHe::n 'LUtuici\ 

[r'ilClJ 

K, 0. Ciirh'fnn — for A]>]i('llanU. 

(/. ‘S’. Jnijpoi — for till! Crown. 


Judgment, — Sultan, iMoliamina'l 
Balisli, Allah r>ak>h, I'^inatl, and Kala 
were conunitted to take tlicir trial liofore 
the learned Sessions .Judge of Mu/atTa i'- 
ll agar under S. 3GG, I. T. C. Hundn was 
cominit-tcd under S. ;](uS of tlicsaid Code. 
Tiie learned Ses.sions ■Judge has con- 
victed all of them and sentenced tlieiii 


to four years' rigorous imprisonment 
each. 

llic first five aceirst'd persons were 
c-harged with the offence of Icidna]>ping, 
Wt. .Tamila, a girl, alleged to Ijo under IG 
years ot ago Irom the lawful gurdiaushii) 
of her lather Moliammad Qazim with in- 
tent that slie might be seduced to illicit 
intercourse. The offence is said to liave 
been committed in mauza Khudda in the 
district ot Muzatlarnagav on or about 5th 
Jlav L928. 


Bundu was charged with the offence 

of wrongfully concealing Mt. Jamila in 
bis bouse at \ illagc Dadheru for nearly 
two months from 5tli May 1928 with the 
knowledge that Mt. Jamila was a kid- 
napped girl. 


There was considerable social disparit 
between Mohammad Qaxim and the ac 
cused, the former being a Sheikli^adi 
and the latter being Garhas by caste. 


The case for the prosecution ^yas that 
Mt. Jamila was an unmarried girl below 
16 1 ears of age, that she had twdeo 
eloped with Sultan during the temporary 
absence of her father from liome ; that 
the final elopement took place on 5th Mav 
1928 with Sultan and that tlie four other 
accused excepting Bundu were associated 
with bultan in kidnapping the girl. 

Sultan IS , the nephew of Mohammad 
Baksh. Allah Baksh and Mohammad 
Baksh s sisters are married in the same 
family Bimdu’s uncle’s daughter is 
mamed to Siddiq, the own brother of 
bultan. Ismail alias Billi and Allah 
Baksh are close friends. 

Qazim’s household consisted of him- 
self Ins daughter Jamila and a step- 
daughter Mt. Mahfuzan, aged 10 or 11 
years, who was given in marriage to 
Qazim s son Nawab. Qazim appears to 
have been a man with a religious turn of 


mind wli(><e time was mostly spent in 
pr iiyeis and meditations and who did 
not take much interest in mundane 
affaii'i. The result was that there was 
no di.sciplinc in his household and Mt.. 
Jamila v, ns jiractically left free to sport- 
as s!ic jd eased. 

Sultan is a young man aged about 21 
yea- IS, ITe lived in a house with an en- 
e! OSH re, next door to Qazim’s. He had 
access to Qazim’s Iiouse 'without any lefc- 
or hindrance. No parda was observed 
with him, ilt. Jamila and Sultan cam©' 
to know each other about a year or six 
months be lore the alleged occurrence. 
They lell in love and their love grew 
into an infatuation. 

One of the neighbours told Qazim- 
about Sultan’ visits. Qazim said : **It- 

does not matter.” The voice of scandal, 
was not silent but : 

Q.iziin (lid not c.iro for -ths talk in the- 
vilhlRO,” 

While Qazim was away .at Saharan- 
pur, Sultan took away Mt. Jamila with 
him to Meerut and returned after three- 
days. Mt. Jamila was dressed in male 
attire. The next day, Gliasita, brother- 
in-law of Qazim attempted to take Mt. 
Jamila to his house in Chhappar. He- ■ 
put her into a hullock cart but Sultan 
and Kala arrived on the scene. Kala 
caught hold of Ghasita and Sultan drag- 
ged Mt. Jamila away. She returned,, 
however, at about 8 p, m. When this- 
matter was brought to the notice of Qa- 
zim, he abused Mt. Jamila and took hei" 
to task. He also threatened to get her 
seducer and his confiderafces condignly 
punished. 

It is remarkable, however, tliat Qazim* 
lodged no report to the police nor insti- 
tutecl any complaint about either of these' 
two incidents. 

The last elopement took place the- 
same day, namely 5th May 1928, after 
Qazim had left his house to say his Isha- 
prayers. This infuriated Qazim. It is 
true that he did not make any report at- 
the police station but a formal complaint* 
was instituted in the Court of a Magis-- 
trate against the first five accused per- 
sons under S. 366, I, P. C., on 12fch May 
1928. Qazim backed his complaint by 
his deposition, which "vvas recorded on- 
14th May 1928. 

Qazim died under very tragic circum- 
stances on 7th July 1928 and the ques- 
tion as to how he met his death is the^ 
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-subject of enquiry in the connected ap- 
peal. 

The defence was that Mt. Jamila had 
been given in marriage to Sultan by Qa- 
zim himself, that she was over 16 years 
of age on 6th May 1928 and that the 
offence of kidnapping under S. 366, 1. P. 
C., had not been committed. Biindu de- 
nied having concealed Mt. Jamila in his 
house. 

Mt. Jamila was examined in the case 
-as a witness for the defence on 4tli 
April 1929. She says she is the lawful 
wife of Sultan and that her age is bet- 
ween 17 and 18 years. 

The judgment of the Court below is a 
document of portentous length, teeming 
with repetitions, irrelevant matters and 
with many deductions, which are either 
illogical or are non sequitor. Now and 
again, ingenious attempts have been 
made either to explain away or to water 

■ down points which tell against the prose- 
cution. This was absolutely unjustified 
and this minimises the value of a judg- 
ment which is otherwise a monument of 
industry. What appears to have hap- 
pened is that upon a consideration of 
certain features of the case, the learned 
Judge was morally convinced of the guilt 

■ of the accused ; and this moral convic- 
tion warped his judicial vision to such 
an extent that he failed to view the evi- 
dence in its true perspective. 

The learned Sessions Judge found that 
'Mt. Jamila was not the wedded wife of 
'Sultan, that she was below 16 years of 
age on 5th May 1928, and that all the 
.accused persons were guilty of the of- 
fence of which they stood charged. 

It may be observed here that S. 366, 

I. P. C., is an aggravated form of S. 363, 

II, P. C. The consent of the girl does not 
.exonerate the seducer. The underlying 
policy of the section is (1) to uphold the 
lawful authority of parents or guardians 
over their minor wards ; (2) to throw a 
ring of protection round the girls them- 
selves and (3) to penalise sexual com- 
merce on the part of’peraons, who cor- 
rupt, or attempt to corrupbf the morals^of 
the minor girls by taking improper ad- 
vantage of their youth and inexperience. 
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know : and also by the probabilities of 
the case. 

Mohammad Qazim, l)elonging as lie 
did to the old soliool of thought, could 
never have dreamt to give his daughter 
in marriage to a Garlia. It is diHlcuU to 
conceive tiie idea of his otliciating as 
Qazi on the occasion of his daugliter’s 
marriage. 

Certain Qazi's registers have l)cen pro- 
duced, but they contain no entry in su])- 
port of this marriage. Defendants’ wit- 
nesses liave told a farrago of lies and 
have been rightly disbelieved by the 
Court below. We endorse the finding of 
the trial Court on tills point and hold 
that there was no marriage. 

There is no direct evidence on the 
record that Sultan or any of his 
four associates kidnapped Mt. Jamila, 
At the time of the alleged kidnapping, 
Qazim was away from liome. Mt. Mah- 
fuzan, tlie only other inmate of the 
house was in another part of the house 
easing herself. Mt. Mahfuzan heard cer- 
tain whispers. We do not know what 
these whispers were about. We do not 
know whose whispers they were. When 
she came inside the liouse, she discover- 
ed that Mt. Jamila was gone. 

That Mt. Jamila eloped with Sultan 
is a settled fact. It is not unlikely that 
Mt. Jamila, in response to her own pas- 
sion for Sultan singed her wings. It is 
equally probable that Sultan allured her 
with his seducers voice. What part the 
other accused persons played cannot be 
predicated with certainty, the evidence 
on the point being vague and cloudy. 
It has been suggested that all these per- 
sons had conspired with Sultan. It is 
said that on a particular date as Qazim 
and his party were returning from the 
Court of the Magistrate in Muzaffarna- 
gar, Qazim demanded the restitution of 
his daughter to him. He held out the 
threat that if the daughter was not res- 
tored, the case against the accused pei- 
sons *' will be prosecuted to the bitter 
end.” Ismail is said to have retorted 
that he did not care, as he would wipe 
Qazim out and install Mt. Jamilft and 
Sultan in Qazim’s house. Sometimes be- 
fore Mt. Jamila’s elopement, Nawab son 
of Qazim had run away with one Mt. 
Khatoon, daughter of Lala Garha. Is- 


The learned Sessions Judge has given 
excellent reasons for holding that Mt. 
■Jamila was not married to Sultan. This 
'finding is supported by the evidence of 
witnessosl who were in a position to 


mail and Allah Bakhsh are said to have 
remarked at the village panchayat, 
which was held over Mt, Jamiia’s elope- 


22 Allahabad 


Mcrm V, Guam Art 


1930 ^ 


niont that Ml -T aiiula Ikim liocn kid- 
napjicd liy tko Go i lia? liy way ot rcG.'i- 
LuGvo jn^ticu. 

The s-tory seem - plansiMe })itt it is mi- 
safo ( o ac-fopt I’lic statement of Gliuhim 
Mnliammar] Miikhia who has told a 
strint; o( lies and is not a disintevested 
witness. (:\ftci tonsidoiing t|;o ea'idcincc 
and holding tliaf ilie other hnir aceiised 
were not proved to liave joined Sultan 
in kidnapping Mt. Jatnila and tdiat IMt. 
daniiia was not proved to have l)een he- 
low 10 yeans on 5tlt May 1028, theiv 
Gordhsips proceeded.) The charge, tliere- 
forc, fails against- all the acciised iiorsons 
including Bundu. The evidence discloses 
that Mt. Jamila lived in the Itonse of 
Buudu without tlie least attempt to con- 
ceal the fact. Alt. Jamila heing over IG 
yeans of age, there could he no offence 
of kidnapping with reference to iicr. The 
lease tinder S. 368, LlkC., against Bundu 
therefore fails. 

In the result we allow tlie appeal, set 
aside the convictions and sentences and 
direct that Kala be immediately relea- 
sed and tfie other five accused persons be 

leleased unless they are wanted in soine 
other ease. 

IMVI./r.k. siiipcol aliovrfl 
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Sl'LAnrAK AND PULLAN, JJ. 

/;? 7'c An Advocate, 

Decided on 

22 nd July 1929 . 

S-8-Weighl 

B.r Councif "“"""'■'dalion, of 

Weight should be attached to the recoramen- 

S ,‘r 

rni™ T profession regardinc en- 

rolmcnt of legal practitioocre. *’ fl- 22 C 2] 

A. ^ . UaUn iija - for Adro-cate. 

Aaiiai Chand - htRuv Council. 

Judgment -Mr. Slinshil Chandra 
Chaturved. o( Firoaabad is already on 
he loll of vakils hut is actually engaged 
m trade and li^as suspended his practice. 
He applies to he enrolled as an advocate 
of tins Higl. Court. The Bar Council 

ef^J^r ^ application may be 

lefusad bu he should he allowed’ to 

applj afresh when he disassociates him- 
self from the business. 

There can be no question that the Hid, 
Court has power to refuse admission to 

aven‘’!rH" This is so 

oven if there are rules to the contrary 

Vide proviso to S. 9 of Act 38 of 19^.’ 


We tliink fhat weight should be attacliedi 
to tho leoonimeiidation of the Bar 
Council wliich represents the views of 
tlic legal profession. We accordingly 
refuse litis application for the time being 
giving him liberty to revive his applica- 
tion after he lias ceased to carry on trade. 
Tlierc is no order as to costs, 

. S. ' 1’ .K , A pp! ICO t? 071 rejectee], 

A. I. R. 1930 Allahabad 22 (2)' 
Kendall and Niamat-ullah, JJ. 
il/7f rG' — Defendant — Appellant. 

V. 

Ghamar and other!> —Plaintiffs— De- 
fendant— Ecspondents. 

_ Second Appeal No. 281 of 1926, De- 
cided on 22nd J une 1928. 

g; Hindu Law — Alienation — Legal neces* 
Sale must be found wholly valid oit 
otherwise according as there is necessity or 
not— Whether it was absolutely essential to* 
sell property should be decided. 

Where in a suit by inembci-s of joint Hindu 
faintly for setting aside the sale of a house the- 
(■ourt finds the legal necessity to he proved 
only ill respect of a certain sum and decrees- 
the plaintiff s claim on condition that they re- 
pa\ the sum, the finding is not in accordance- 
with law. The sale is either wliollv valid or 
invalid according as it is found to have been- 
made for necessitj* or the reverse. Considera- 
tions that would be of importance in order to 
decide whether it was necessary to sell the- 
house in suit to raise the particular sum would* 
he whether tlie parties concerned had any 
other property out of which they could meet 
the necessary expenditure, whether it would 
not have been possible to raise the sum by 
mortgage and matters of a like nature : .A. i.- 

R. ini p, C. 37 and il4G, Rff, [p 23 C 2]* 

PidTai Lai Lanerii and KumiidG 
Prasad— for Appellant. 

It. Malatiya- for Eespondents. 

Judgment. This second appeaE 
aiises from a suit brought by some mem- 
bers of a joint Hindu family for a de- 
claration that the deed of sale in respect 
of their house, dated 27th July 1927,. 
executed by B hag wan Das on their be- 
half as next friend when they were: 
minors and by Mt. Munni in favour of 
the present defendant- appellant was- 
invalid, and claiming restox'ation of pos- 
session to the plaintiff's. The sale con- 
sideration was Rs. 1.400, and the plain- 
tiffs claimed that there had been no- 
necessity for the execution of the sale 
deed. The defence was that the sale* 
had been concluded in order to pay oft 
the plaintiffs’ debts, and there was also- 
a plea that Rs. 1,000 had been spent bjr 
the defendant-appellant on tlie house. 
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Both the Courts below have found 
that legal necessity has been proved to 
the extent of Rs. 967 out of the sale 
consideration of Rs. 1,400 and they have 
decreed the plaintiffs’ claim on condi- 
tion that they repay Rs. 967 the sum 
which is found to have been advanced 
for legal necessity. 

In the light of the recent decisions of 
their Lordships of the Privy Council it 
is clear that this finding is not in ac- 
cordance with the law as at present in 
force. The sale is either wholly valid 
or invalid, according as it is found to 
have been made for necessity or the 
reverse. It is clear from the case of 
Sri Krishan Das v. Nathu Earn (1) 
and the case of Gauri Shankar v. 
Jiwan Singh (2) which had been publi- 
shed when the present suit was before 
the lower Courts that suits of this 
nature must be considered from a rather 
different point of view from the one 
that used to be favoured in this pro- 
vince. Considerations that would be of 
importance in order to decide whether 
it was necessary to sell the house in 
suit in order to raise a sum of Rs. 967 
would be whether the parties concerned 
had any other property out of which 
they could meet the necessary 'expendi- 
ture, whether it would not have been 
possible to raise tho sum by mortgage 
instead of selling the house outright and 
matters of a like nature. There is not 
at present material on the file to enable 
us to decide this question, and we there 
fore remit the following issue to the 

lower appellate Court : 

"WaB there no way in which the sum of Ks, 
967 could have been raised by the joint family 
except by the sale of the house in suit. 

It may be necessary in order to reply 
to this question, to find out what the 
value of the house was in 1917 , and if 
so, or if it is desirable for any other rea- 
on, the parties will be allowed to ad- 
duce fresh evidence. 

The finding on this issue should be 
returned by 20bh October and ben days 
thereafter will be allowed to the res- 
pondents for filing objections. 

b,m./r,K. Case remanded. 
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Sen, J. 

Ala If a r Kh a u — Applicant. 

V. 


(1) A. I. H. 1927 P. Cl 27=49 All. 
A. 79 (P. 0.). 

(2) A. I. B. 1927 P. 0. 246. 
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Ernperof — Opposite Party. 

Criminal Revn. No. 470 of 1929, Deci- 
on 27th August 1929. 

(a) Criminal P. C. S. 439— Consideration 
of evidence is not question of law — Practice 
— Evid ence. 

Where both tho parties have tciidorcd evi- 
dence the question of weight is not a quesaiou 
of law. 

(b) Criminal P. C., S. 110— Section is in- 
tended to put curb on persons dangerous to 
society. 

S. no is intended to put a curb upon the 
activities of persons who sot tho ball of discord 
in motion and try to create or foment disson- 
sions between man and man or between one 
community and another in matters which result 
in or have a tendency to result in breach oi 
pGaca. [P24C2] 

Zahur Ahmad — for Applicant. 

M. W aliullak-~ioY the Crown. 
Judgment. — On IBtli March 1929, 
Mr. Browne, the learned District Magis- 
trate of Jalaun, directed .that Alayar 
Khan, the applicant, should under S. liO, 
Criminal P. C. execute a bond for Rs, 
2,000 with two sureties in Es. 2,000 each 
to be of good behaviour for a term of 
one year. He appealed to the learned 
Sessions Judge wlio set aside the finding 
of the trial Court so far as it related to 
the charge under S. 110 (d) but main- 
tained the findings in other respects. 
The learned Sessions Judge observed 
that in view of the dangerous activities 
of the api)ellanb in communal matters, 
he was not prepared to reduce the 
security. Alayar Khan has applied for 
revision to this Court, 

Alayar Klian is a man of considerable 
influence at Koncli and is a member of 
the Municipal Board. The township of 
Konch is torn by factions. Tlie neces- 
sary consequence is political differences 
and communal dissensions. 

Notice was issued to him to show 
cause as to why he should not be bound 
over inasmuch as ; 

(1) he habitually cheats, commits ex- 

tortion and counterfeits coins and cur- 
rency notes: ^ i 

(2) he habitually commits and abets 

the commission of offences involving a 

breach of the peace: 

(3) he is so desparate and dangerous 
as to render his being at large without 
security hazardous to the community. 

Forty-eight witnesses were examined 
before the trial Court to prove these al- 
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Icfjations. The ap]>]iVan{; ajtpoavs f,.) h ive 
hecn convictocl iinder 8s. 1-17, MO aiul 
1. r. C, on 2()tli .Vngusb 191-3 and 
f'entenced itj bcini of iinpri'ionment which 
lya^-: reduced in appeal hy the High 
C 'Uiit. He was also bound over iindcr 
Criminal P, 0. On Oth .March 
1928, he was hound over for one \'e u' 
under 8. 107, Criminal P, C. The trial 
Co irt m an elaborate jridgmont, consisf- 
]ng of (0 type-written pages ai’rive 1 at 
the conclusion that .Alayar Klian habi- 
tually commits cheating and extortion; 
)iaijitual]y commits and attempts to 
commit, and abets the commission of 
olfentes involving a hreacli of the peace 
specially in connexion with religious 
riots and is so dc.sparate and dangerous 
that ins being at large without security 
IS iiazardoiis to tlie .community. The 
earned Sessions Judge on appeal held 
that the evidence of general repute was 
not sufficient to establish the charge 
1 elating to cheating and 'extortion as no 
specific acts had been proved. He main- 
tained the finding and the order of the 
t^ourt below on the other counts. 

Tlio learned Sessions Judge observe? 
as follows : 

“Hy opinion, after carefully eyaminiii- the 

evidence on thcroonvrl ic i-u 

.... lecoia, i.s that the evidence of 

tenoral repute given by the witnesses for the 
prosocu ion, taken in combination with the 
a ™ vmyed, establishes that 

discord .and t mV *^1 .of communal 

create bad blood. ^VhcVomentln^^ ’'“I 

trouble „ a'ElT'ouSTal 

culated to mvolvca broach of She peace Mv 
.mprcsa,cn from the evidence is tfar Alavar 
Khan ,s a firebrand of a dangerous tyno ’ A 
man who stirs up eommnnal enmity ancl who 
^ things which must inevitably 

d'ntr o'a^ie^Tsl 

^d?to givTsSM;?, >« 
Tills Court has considerable hesitation 

s. 110, Criminal P. 0., unless the Court 
below m dealing with the evidence has 
made a material departure from legal 
piinciples. I have been referred to the 

ed th^® “f — ® consider. 

for the “nnrlr 
the Conrt hef 1 

the Uouit below has erred in admifctin<» 

St h^la f 1 e^dence which 

Where^both ?K ‘he accused. 

Wheie both the parties have tendered 
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oviden-o, f.lic question of weight is not a 
question of law. 

The applicant has been carrying on 
his game amongst people whose passions 
and pi'oin dices are easily roused and who 
are driven to lawlessness by his sinister 
inIhiencG. He is a menace to the com- 
munity to which he belongs and to the 
social order generally. 

Section HO, Criminal P. C., is intended 
to put a curb upon the activities of persons 
who set the ball of discord in motion 
and try to create or foment dissensions 
between^ man and man or between one 
community and another in matters which 
result in or have a tendency to result in 
breacli of the peace. Alayar Khan de- 
served to be dealt with a strong hand. 
Accepting the finding of the Court below, 

I hold that the order passed against the 

applicant was fully -justified, I reject 
the application. 

E.m./e.k. Appltcalion rejected^ 
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Youxe. AND Sen, JJ, 

Emperor 

V. 

^loJidmmcidi Isj'oil — Accused, 

Criminal Appeal No. 416 of' 1929, De- 
cided on 22nd August 1929 
_(a) Criminal P C., S. 297-Charge to jurj 

„ *!, explain law with clear 

ness ano distinctness* 

to explain the law to th( 

f* 7 and distinctness and 

faihire to do so prejudices the trial. Where 

Withholds from the jury the legal 

wh the assistance in points of. law, 

So he fails in his duty. 

in Viic not to omit to state 

reasonahlp?To^\f*^'’'*' jury entertains a 

euilt of the accused 

return the verdict that the 

4l8~Mi8directionor 
of law. 

anneal Mq been a trial by jury the 

1 i m it s nrpcp 1^- w ith i 11 1 ho restricted 

tioii or nv. legislature. Misdirco- 

tho verdiVf "^®?tion is a matter of law. If 
evidence wi ■ influenced by 

upon no evidence ft — proceeds 

If this ^ ^ matter of law. 

accused preiudiciaiit^^tl'®^ Gtown or the 
Court twin,. ^ the order pasted by the 

?r o S ?“Sht to be set aside CPM Cl] 

n/^r the Crown. 

ohammad iTimatn— for Accused. 

fcakfl h Court of Sessions 

T P c mi!”'* Ss- 380 and 46 

aid of • ‘rial was held with tl 
of a jury. Tijg |.|,g 
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that Mohammad Israil was not guilty of 
'theft under S. 380, 1. P. C., but that he 
was guilty of forgery under S. 467, 

1. P. C. The Sessions Judge accepted 
iihe verdict of the jury in its entirety. 

In the result, he acquitted Mohammad 
Israil of the offence of theft but con- 
victed him under S. 467, L P. C,, and 
sentenced him to one year’s rigorous im- 
prisonment and a fine of Rs. 1,000 or in 
default to undergo six months’ rigorous 
imprisonment. 

The order of the Sessions Judge has 
been challenged by the Local Govern- 
ment, which has preferred an appeal to 
this Court against the acquittal of Mo- 
hammad Israil on the charge of theft 
and by Mohammad Israil against his con- 
viction under S. 467, 1.P.C, 

There is a firm of the name of Moham- 
mad Sami Abdul Hakim at Allahabad, 
which held two hundis in due course 
one of which was for Rs. 500 and the 
other for Rs. 365. These bandies were 
endorsed in favour of Jawaharmal 
Lachmi Narain, their Bombay agents for 
collection; but the hundis never reached 
the latter firm. 

The case set up by the Cro%vn was 
that the hundis were put inside an 
envelope with a view to being posted to 
Bombay, that the envelope mysteriously 
disappeared, either from the office of 
Mohammad Sami Abdul Hakim or some- 
■where in the course of transit and that 
it never reached the firm of Jawaharmal 
Lachmi Narain. It was a later discovery 
that the hundies had come into the pos- 
session of Mohammad Israil, who nego- 
tiated them and collected the money. 

The case for the prosecution was that 
the accused had obtained possession of 
the hundis by dishonest means and that 

he was guilty of theft. 

The charge of forgery was founded 
upon the fact that the accused had obli- 
terated or effaced the original endorse- 
ment in favour of Jawaharmal Lachmi 
Narain and had entered the name of 
Abdul Hamid Mohammad Sami there 
being no firm of that name. 

The charge framed by Mr.A.B. Hardie, 
the committing Magistrate was not hap- 
pily worded. It embraced two distinct 
offences under the second count: 

(1) Forging the signature of Abdul 
Hamid on the hundi Bx.2, and (2) selling 
the said hundi*bo one Lala ParsotamBas. 

The ii^tirpsd admits that he was in 


possession of the hundis and that ho 
negotiated them but lie contended tliat 
Abdul Hakim son of Mohammad Sami 
was indebted to him for Rs. 900 and 
that in satisfaction of tliis debt, he had 
transferred the two hundis to him. 

The charge to the jury by tho Sessions 
and Subordinate Judge, Mr. Rui) Kislnm 
Agha has been adversely criticized by 
the counsel, appearing for the Crown 
and also by the counsel for Mohammad 
Israil, The common ground is tliat tho 
charge is vitiated by misdirections and 
non -directions, which misled the jury 
and resulted in a miscarriage of justice. 

The heads of the criticism need not be 
noticed in detail. The learned Judge 
has not only travelled outside the record 
but has confounded the identity ot one 
of the witnesses Shamsnddin examined 
in Court witli another of the same name, 
who was not before the Court and was 
never examined. But this is not all. 
The learned Judge has not explained to 
the jury the necessary ingredients ot tlie 
offences under Ss. 380 and 467, I. P. C. 
The constituent elements of the two 
offences were essentially different. _ The 
learned Judge was bound to explain the 
law with clearness and distinctness and 
his failure to do so has seriously preju- 
diced the trial. The result of the ornis- 
sion has produced a hopeless confusion 
in the minds of the jury. The chaiges 
of theft and of forgery, in view of the 
peculiar features of the case, were inter- 
dependent in certain respects and inex- 
tricably mixed up in other respects. The 
learned Judge failed in his dutie.s by 
withholding from the jru-y the legal as- 
sistance, the assistance in points of law, 
which the case demanded. The conse- 
quence of this omission was almost 
inevitable. We are faced with an asto- 
nishing verdict that Mohammad Israil is 
not guilty of theft, as Abdul Hakim had 
delivered the hundis to him and with 
the further verdict that he is guilty of 
the offence under S. 467, 1, P, C. 
another astonishing feature that the 
learned Judge did not apply his mind to 
the nature and effect of the findings by 
the jury and accepted them without any 
discl'iniinftfcion or hGSitfttion* 

The Sessions Judge ought not to have 
omitted to state in his charge that if the 
jury entertained a reasonable doubt as 
to the guilt of the accused, they were 
bound to return a verdict that the ac- 
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cuscrl was not guilty. This principle 
ought to liavo been clearly placed before 
t 1)0 jury and, in fact, emphasised. 

This appears to be tire second ease, in 
the course of the weeh in which, to our 
extreme regret, tiiis omission has l) 0 en 
conspicuously noticed in Jfr. Eu]) Kisluin 
Agha’s charge to tlic jury. \Ve hope 
tiiat our observation will ho kejit in 
view and this defect from the cliargc 
avoided in future. 

We do not tliink that tliis is a proper 
case in whicit tlie guilt or innocence of 
the accused should he determined by 
this Court on tlie merits. Under S. 418, 
Criminal P. C; 

"Au appeal may lie oil a matter of fact as 
well as a matter of law except whore the trial 
was by jury in which case the appeal shall lie 
on a iimtter of law 

, Where there lias been a trial by jury; 
'the appeal has to be confined within tlie 
^restricted limits, prescribed by the legis- 
dature. Misdirection or non-dircction 
I is a matter of law. If the verdict of the 
|inry has been influenced by evidence, 
which was inadmissible or proceeds upon 
uio evidence at all, this is a matter of 
law. If this defect lias affected the 
j Crown or the accused prejudicially, the 
| 0 rder passed by tho Court below ought 
to he set aside. 

We are convinced tliat in tho present 
ca-je, tliere has been no proper trial and 
we are of opinion that this case should 
go back' for a fresh trial before a Judge 
other than Mr. Pup Kishun Aglia and 
that the case should be tried with theaid 

°rp? accordingly 

The learned Sessions Judge of Allahii 

la either try the case fiimself or 

send the case to a competent tribunal for 
trial. 

R.m./e.k. remanded, 

A. 1, R. 1930 Allahabad 26 

. Sen, J. 

Gauri Shankar ~~~ Accusod. 

^wperor-Opposite Party 

nn of 1929, Decided 

on Jnd September 1929 

(a) Juri.diction-Civil Court-Civil Court 

litin^ f <*«termining luit re- 

BoirS J® Properly between Municipal 

p.iiu.rAte'sV"'*"'''”'-”' “““«*■ 

u which IS the only forum for determining 


tb-'' titl-’. Th''' straightforward course in suohi 
a case is the institution of a suit in tho civil 
Court. Tlio remedy provided by S. 265 may be 
cheap, s^Ti ft and within a certain range effec* 
tive. S. 265, however, is not intended to arm- 
a Municipal Poard with powers to disturb the- 
possession of any person who asserts a lawful 
title to the property in controversy. 

[P 26 C 2, P 27 C 1] 

(b) Evidence Act, Ss. 35— Document neb 
iher shown to be prepared by public servant: 
nor shown as forming the act or record off 
public officer i* inadmissible — Evidence- 
Act S. 74. 

Where a record plan has not been shown to 
be prepared by a public servant in the discharge- 
of his official duty or by anj'' other person in 
pursuance of his duty specially enjoined by 
the law of the country, nor has it' been estab* 
lished by evidence that the said document form- 
ed the act or record of the act of public officera- 
within tlie meaning of S. 74, the record plan 
cannot be admitted in evidence either under 
S. 35 or S. 74 in the absence of proper evidence 
and of necessary particulars. fP 27 0 1] 

(c) U, P. Municipalities Act, S. 265— r 
Crown has lo prove that diiputed site forina' 
part of public street. 

The onus of proving that tlie site in dispute- 
IS a public street or part of a public street lies- 
upon the Crown. [p 27 0 i] 

Id) Evidence Act, S. 36 — Site-plan pre- 
pared for a Care has very little probative- 
value on question of title. 

A site plan prepared for the purposes of a case 
can have a very little probative value on the 
question of title. Entries in such documents^ 
in support of title of a Municipal Board are 
no more than admission in favour of the Board 
and are not relevant. [p 27 0 3] 

U. P. Municipalities- Act — Fact of 
Municipal Board demolishing Chabutra doea 
not amount to assertion of title. . 

Tho fact that a Municipal Board has on- 
several occasions demolished a. chabutra con- 
structed by a party on the disputed land and 
realised the cost does not amount even to an* 
assertion of title on tho part of the Municipal- 
Board and is absolutely inconclusive. [P 27 C SP 

Judgment, This is a* referonce by 
Mr. Rup Kishan Aglia. OfticiatiDg Ses- 
sions Judge of Allahabad, recommend- 
ing that the conviction of one Gauri- 
bbankar Singh under S. 265, Munici- 
palities Act, be set aside* 

This case is a typical example of- 
«iSgi’essiveness on the part of a- Munici- 
pal Board with a view to establish 
claim to property, the title to which is 
m dispute. S. 265. Municipalities Act,. 

as its use ; fcnt not unoften the 
powers conferred by the section are 
a used. This is to be strongly deprecated. . 

ere there is a clash between at 
Municipal Board on the one side and a 
private individual on the-other with re- 
ei*ence to some property, the matter has* 
got to be adjudicated by the civil Court 
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which is the only forum for determining 
the title. The straightforward course in 
■such a case is the institution of a suit in 
'the civil Court. The remedy provided 
by S. 265, Municipalities Act, may be 
cheap, swift and within a certain range 
effective. The section, however, was 
never intended to arm a Municipal 
Board with powers to disturb the posses- 
sion of any person who asserts a law'ful 
title to the property in controversy. 

Gauri Shankar Singh was convicted 
by a Bench of Honorary Magistrates on 
12th December 1928, under S. 265, Muni- 
cipalities Act, and sentenced to a fine of 
Bs. 2. The head and front of bis offence 
is that he tied his cow on a piece of land 
which is in the immediate vicinity of his 
house but which the Municipal Board 
claims as part of a public lane. The title 
to this piece of land is disputed. 
Gauri Shankar Singh denied tliat it was 
part of a public lane, asserted his own 
title to the same and alleged that the 
land belonged to liim and was his sahan 
darwaza. The trial Court describes the 
property sis si Vjlintl lane thiogh 
other persons pass. The appellate Court 
agrees with .tlie trial Court that it is a 
blind lane which is used by the occupants 
of two other houses bearing the Munici- 
pal Nos. 272 and 273. The learned Ses- 
sions Judge has very clearly described 
the position and boundary of the disput- 
ed site. 

“ It abuts on a public street on the west 
and there is a short narrow lane at the south 
east corner giving access to another open land 

bounded by houses Kos. 27^ on 
273 on the east and 274, applicant s house, on 

the north. ” t • 

The onus of proving that the site in 

question was a public street or part of a 
public street lay upon the Crown, The 
trial Court held in substance that the 
site formed part of a public lane. Ee- 
liance was placed upon the record plan 
filed on behalf of the municipality. It 
has not been showm that this document 
was prepared by a public servant in the 
idischarge of his official duty or by any 
jot her peiTson in pursuance of his duty 
specially enjoined by the law' of the 
country, nor has it been established by 
(evidence that the said document formed 
®tho act or record of the act of public 
officers within the meaning of S. 74, 
Evidence Act. In the absence of pro- 
per evidence and of necessary particu- 
lars, the record plan could not be admit- 


ted in ovidonco either under S. 35 or 
under S. 7-1, Evidoiico Act . 

The site plan prepared for the pur- 
poses of the case can have a vcm y little 
probative value on the question of title. 
The entries in the afore-aid documents, 
in support of the title ol the Tvluiiicipal 
Board, are no more than admissions in 
favour of the Board and are not iclavant. 

The fact tliat tlie Municipal Board has 
on certain occasion in the past demoli- 
shed a ebabutra constructed liy Gauii 
Shankar Singli upon this land and reali- 
sed the cost, does not amount even to an 
assertion of title on the part of the 
Municipal Board and is absolutely in- 
conclusive. 

There was no justification for the 
finding by the trial Couit upon the evi- 
dence indicated above that the piopeitv 
was a puV)lie lane. The finding is fui- 
ther vitiated by tlic fact tliab an im- 
portant title deed filed by Gaun Slian- 
kar Singli was completely ignored by 
the trial Court. This was a document 
more than 30 years old and produced 
from proper' custody. The genuineness o 
this document does not appear to liave 
been challenged either before Uie trial 
Court or before the Court of appeal. 
The latter Court refers to the document ; 
but lays it aside witli the observation 

“measuremouts are not given therein and u 
is difficult to say how far it covers the land 
in dispute, supposing it was a genuine transac- 
tion." , n *. 

The judgment of the appellate Gonit 

is open to a further criticism tliat it 
fails to sec the distinction between 
ownership and a mere right of easement. 
The appellate Court treats the ownei^^ or 
the occupants of the two houses Nos. 
272 and 273 as “a portion of the public 
From the fact that these occupants had 
a right to pass along the land in dispute 
it concludes that the land is a pu ) ic 
street. The learned Magistrate fails 
to see that a right of easement may have 
been acquired by the occupants of these 
two houses but the said right is re- 
concilable with the right of ownership 
claimed by Gouri Shankar Singh. 

I accept the reference and set aside 
the order dated 7th March 1929, affirming 
the order passed by a Bench of Hono- 
rarv Magistrate on 12th Decern bei 1928. 
The fine, if paid, should be refunded. 

B M./R.K. Order accordingly. 


2S Allah^barJ Jag^[<hian Sikgti y. (Voting, -T.) 
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wlii'jli hiwin fact occasioned a miscamage 
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Criminal Appeal No. rp2il of 1020, De- 
cided on 20tli August 1020. from order 
of Scss. Judge. Allahabad, T)/- IJih June 


(a) Criminal P. C., S. 237 — Where evi- 
dence is equally balanced Judge ought to give 
usual direction that benefit of doubt should 
be given to accused. 

h‘'n? priiiiii fiicit' the cvidenct? is more or 

efj ii;i 1 ly h.t ) iniced to the ovdiiuirv jury the 
Jiuipe ought to gi%'o the usual direction to the 
jury that if they h.-ive any reasonable doubt in 
tiicir minds as to the guilt of the accused they 
should give the accused the benefit of it. In 
such .a cayj if. is almost impossible to sav that 
t!io omission of this verv important portion of 
the charge to the jury might not affect the 
minds of the jury. [p 09 C 1] 

^(b) Criminal P. C., S. 297 — For miscar- 
riage of justice by misdirection there 
should be reasonable ground that misdirec- 
tjon affected jury’s verdict. 

Miscarriage of justice through misconside- 
rat ion means that there must be a rcasonahlo 
ground for apprehending that the misdirection 
niay have affected the jury’s verdict. Where it 
IS possible thas the omission of a charge under 
the particular ciicumstancos might have affec- 
ted the nimds of the jury, it is a proper case 

jury : A. I, R. ]92(> AIL 

rp 2 ^ 0 

U) Criminal P, C.. S. 297-Judge should 
reduce charge to writing as soon as possible 
alter charging jury, 

dclLt5”'’f- before 

CO ir*!; • ’ whenever practical is the better 

- rse, he should reduce the charge to writ- 
ing as soon as possible after charging the jury 
so that what he said is fresh in his mind A 

Court to'hno ‘^y'^ssible for an appellate 
rcallv th whether tho written charge was 
rcall) the charge which was given to the jury. 

tP29C2] 

Iqbal Almad, Peari Lai BanerjL 
BurgaChamn Singh, Krishna Bahadn^r 
and Aditga Narain—toi Appellants. 
oankar Saran — for the Crown. 

Judgment. This is an appeal by 
our persons against a conviction by the 
eained Officiating Sessions Jud.ge of 
Allahabad and a jury under Ss. 330/34 
and 384/34, 1. P. C. 

The appellants were found guilty 
voluntarily causing hurt to extort a ci 
lession and money, and for house tr 
pass. As this was a jury case, the j 
peliants can only succeed if they c 
show that there has been any misdin 
tion by the learned Judge to the 


of iil.-ificG. The prosecution story was 
tour Koals were seized by the ac- 
cii.sed, wlio were officials of the Manda 
estate, and that they were put to torture 
and beaten in order to make them confess 
that they had cut the liavley produce of 
one Ram Pavtah. The defence evidence 
was that the wJiole story of the prosecu- 
tion was mythical, and the defence called 
several witnesses to say that they had 
been present all the day in question wnth 
the accused and that no such thing took 
idace. 

The points made by Mr. Iqbal Ahmad, 
tlie counsel for tlie apiiellants in this 
ease, are that there was misdirection in 
that, firstly, the learned Judge summed 
up in too summary a manner the evi- 
dence for the prosecution. I do not like 
to criticise tlie summing up of an ex- 
perienced Judge sucli as the learned Offi- 
ciating Sessions Judge of Allahabad; but 
I must say I think the evidence for the 
prosecution might have been dealt with 
at greater length. 

If the criticizm of the charge to the 
jury had been confined to this point 
alone, I would not have interfered. The 
next portion of the charge which has 
been criticized is that part where the 
learned Ofliciating Sessions Judge deals 
with the evidence which he himself 
called under S. 540. He says in his 
charge to the jury: 

‘‘Abdul SaUar was questioned upon’ the sime 
point ixnd had made a statement to the effect 
that no enquiry had been made by the Manda 
estate/' 

I have been referred to the evidence 
on this point, and it is not quite correct 
to say that this witness said this. What 
he did say was that it was not within 
his knowledge that an enquiry had been 
made, which is quite a dififerent matter. 
The Judge himself deals 'rather severely 
with the defence evidence upon this 
point, and it is quite possible that this 
misdirection might have had some effect 
upon the minds of the jury. 

The third and last point is that the 
learned Officiating ^Sessions Judge failed 
altogether to give the -usual direction to 
the jury, that if they had any reasonable 
doubt in their minds as to the guilt of the 
accused, they should give the accused the 
benefit of it. It is^conceivable that in some 
Cases such an omission might not neces- 
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sai'ily be vital. It, for instance, the evi- 
dence for the prosecution was over- 
whelming, so that no reasonable jury 
could possibly have any doubt, or where 
it would be unlikely that a jury would 
have any doubt on the matter, in such 
cases I think it is clear that the mere 
omissioxi of this ordinary direction would 
not amount to such a misdirection that 
it might be said that there had been a 
miscarriage of justice. In this case, 
however, I am influenced by a statement 
of the learned Judge himself where he 

saws * 

“Turning next to the evidence for the defence, 
it is apparently as strong as the evidence on 
the other side.’* 

This means that prima facie to the 
ordinary jury the evidence was more or 
less equally balanced. In such a case, it 
is almost impossible to say that the 
omission of this very important portion 
of the charge to the jury might not have 
affected the minds of the jury. I have 
to consider in this case whether the mis- 
direction was such as actually did occa- 
sion a miscarriage of justice. As to the 
definition of what a miscarriage of 
justice would be, I am in agreement with 
the judgment of Daniels,!, in the case of 
Chiraji v. Akasi (l), at p. 510 he says; 

1 ‘‘It moans that there must be a reasonable 
Iground for apprehending that the misdirection 
[may have affected the iury^s verdict,” 

I think it is possible to say in this 
case that the omission of this charge 
may, under the circumstances of this par- 
ticular case, have -affected the minds 
of the jury. Each case must be consi- 
dered on this point on its own facts. It 
is impossible to lay down any diiection 
cf law which will be binding in every 
case. Coming as I do to the conclusion 
that the jury may possibly have been 
affected by the omission to which I have 
' just alluded, and also by the other points 
bo which criticizm has been directed by 
ibho appellants, I hold that the verdict of 
Ithe jury cannot stand. 

It has been urged by the Government 
Pleader, that, as I have found that the 
vordict^of the jury is vitiated, it is within 
the power of the appellate Court to go 
through the evidence and decide the case 
as if it were an ordinary appeal and not 
an appeal from the verdict of the jury, 
I am very doubtful if there is any war- 
rant for this, contention in Bs. 418 and 
423,5 Cnmioel P . C. In any ca se 1 ,do 

(1) A. L B. 1926. All. 439, 
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not need to decide this point as I am 
satisfied tliat this is a pro]iei' caso for ro- 
trial by anotlior jury. I think, under all 
the circumstances of the case, and with- 
out making the smallest refioetinn upon 
the learned Officiating Sessions dud go 
who tried the case, that the retrial 
should be conducted by someotlu r dudge. 
This case will, therefore, ho sent back (o 
the Sessions Judge of Allahabad to 1 e 
tried by him or by any Judge to whom 
the Sessions Judge of Allahabad may 
send the case for trial. In the mean- 
time the appellants will be admitted to 
bail to the satisfaction of the District 
Alagistrate. 

In this case I have not examined the 
evidence, and express no opinion, as to 
the weight of evidence either for the pro- 
secution or the defence. Nothing that I 
have said must weigh with the Court 
trying the case. 

In this case there was a delay of nine 
days after the learned Judge charged the- 
jury until he reduced the charge to writ-j 
ing. If a Judge does not write his cliargej 
before delivery which, whenever practi-^ 
cal, is the better course, he should re- 
duce the charge to writing as soon as 
possible after charging the jury so that; 
what he said is fresh in his mind. Al 
delay of this character makes it impos-l 
sible for an appellate Court to know; 
whether the written charge was really 
the charge which was given to the juryJ 
B.M./r.K. Case remanded. 
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Ycukg and Sen, JJ,- 

Mt, Khuhan — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 550 of 1929, De-' 
cided on 5th September 1929, from an 
order of the Sess. Judge, Etah, D/- 28t)i 
May 1929. 

(a) Evidence Act, S. 24 — Confession— De- 
finition— Confession is admission made by’ 
accused. 

A confession is an admission made at any 
time by a person charged with a crime sta- 
ting or suggesting the inference that he com- 
mitted tho crimg. 32 L i} 

(b) Evidence Act, S. 30— Self-implication- 
is guarantee for truth of accusation against 
co-accused. 

When the statement is self* incriminatory 
and also implicates a co-accused, the self- im- 
plication is the guarantee for the truth of the 
accusation against the co-accused and may her 
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fcci be a s lijstitut-e fei %\i: ^-vuiction of 


oath. 


P 32 0 2j 


\ h W w J 

tc} Evidence Act, S, 114, iilus, (b| -Evi- 
dence of accomplice should be accepted 
when corroborated in material particulars 
by cogent evidence. 

bv an :i('roiU[)]icn slionld 
b'./ ancofited wlnni it :"jroiig3y corroborated 
in raat- iiul pirticnlnrs !iy ^d-ir and c<.^g(‘nr, 
I'vidinico for autliciiticity of wliieh not open 
to doiihfc. [ P 'M 2 1 

fd) Evidence Act, S* 24 ^-Retracted con- 
fession — Person making confession may be 
convicted when Court thinks that it is vol- 
untary and true. 

TIiltc riobiiiiig in law prev nt; a bbniri 
fiann convicting a parson upon a confession 
whicli ]i;is sniij^^fjnoiitlv , provi- 

d*^d ttn‘ Conit conviiic'i'^d LliaT^ tb ' stit?' 
nunit volntitny and tree. If ]..a :lh\- 

tliing from tlic baivst suspicion to nosifeiv^: evi- 
dence tlrit tlv) confession bus hen obtained 
lyv threat, persinslnn, etc*, snch eotifes:sifjn has 
of course to h: discarded. where a con- 

fession is made hv a jv rson who sni piris 
before a Magistrate in ;ifi atiujosplicre iinfcain- 
ted by tho in flue nee of tlic no lice nr by any 
other influence and there/ am no suspicious 
features about it there is uo reiisonwdiv the state- 
nicntrshould not be accepted, [p 3> C 2, P 3J C 1] 

.1, M. Khau'ftja—hv Apiielhinf;. 

U. S. Hajpcii for the Crown. 
Judgment. — Mt. Khiiban, Chaml, 
Biitltlha ami Bhanfca alias Bliagwanta 
weiG C'ommiLted to the Court oi Sessions 
at Etah to take tlieir trial under S 302 
3. P. C. ■ ’ 

Mr. Iftikhar Hussain, Additional Ses- 
sions Judge who heard the case, acquit- ' 
ted Ijiuldha, Chaiid and Bhanta. He con- 
victed Mt. Khuban and sentenced lier 
to death. 

Mt. Khuban has appealed to this Court 
and the record lias been submitted by 
the Sessions for confirmation ot sentence 
The Local Government has appealed 
11 om the Judgment acquitting Bhag- 
VN anta alias Bhanta. No appeal has been 
preferred against the order of acquittal 
regarding Chand and Buddha. 

On the night between 14th and loth 
■January 1929, one Mt. Jawwa and her 
wo m ant daughters aged seven years 
and five months respectively were mur- 
eiec. It is clear that the murder was 
ellected by more than one person. It 
was a cold-blooded murder, a murder 
plumed itated, organized and executed 
with fiendish malignity. • 

Syed Mohammad Mohsin Jaffery Sub 
inspector posted at the Etah Kotwali 
received information through Isbtiak Ali 
constable on 15tb January 1929 that 
the corpses of a woman and two girls 
nad been recovered from a well. The 


well was beyond tiio houses of Mt. Khu- 
)>an a nd M t . 3 a w w a d eceased and- be- 
yond the octroi ]>ost, 

Tlicre is nothing on the record to in- 
dicate tliG distance between the well and 
the house of Mt. Khuban. 

Tlio bodies were sent in usual course 
to tlio Civil Surgeon - of Etah for a post- 
mortem examination. The post-mortem 
examination was held on 16bh January 
1920. T lie Civil Surgeon was of opinion 
that the do.atli ot the two small girls 
was Caused ' possilily” by strangulation. 
In the c‘aso of ^It. Jawwa, be was of 
opinion tliat cause of death was '* pro- 
bably ’ a deep wound on the neck of 
Mt. Jawwa. 

Mt.. Jawwa had no less than seven in- 
cised wounds. One of these was a large 
gaping incised wound 8" long from ear to 
ear cutting the neck above the larynx, 
cutting the upper part of aesophagua and 
deep ve.ssels ot the neck on either side 
notching the spine behind. It is not 
iinpQssiblo that this wound was !!caused 
by a butclier's knife used with tremen- 
dous force. The four incised wounds on 
the fingers indicate that there may have 
been a struggle. 

The age of Mt. Jawwa wa-s about 35 
years. Her first husband was Azim 
Uilah. Upon the latter’s death, she 
married one Chand, who was a different 
person from Chand the accused. Upon 
the death of the second husband, she had 
some connexion with Chand the accu- 
sed. She left Chand and then she either 
had nikah with or passed into the keep- 
ing of Akbar, butcher, husband of Mt, 
Khuban. 

Akbar with his wife Mt. Khuban lived 
in one house. Mt. Jawwa with her chil- 
dren, one of whom was a grown up lad 
called ]\Iahboob, lived in a different 
house. 

When Mt. Jawwa left Chand the ac- 
cused, the latter could not be expected 
to treat tlie matter with philosophical 
equanimity. He might well have con- 
ceived a grievance against Mr. Jawwa 
on that account. 

Mt, Khuban appeal’s to have conceived 
an intense hatred towards Mt. Jawwa, 
who was her rival in the affection of 
her husband. 

This case is illustrative of the limits 
of brutal savagery to which a woman 
may be driven whose passions have been 
roused by jealousy. 


Allahabad -jI 


1030 Mt, Khuban ^ 

On the night bebwe^ 14:th and 15th 
-January 1929, there was a wedding, a 
‘butchers’ wedding in Barla in the dis- 
iirict of Aligarh. Most of the butchers 
^f Etah had gone to this wedding and 
Akbar, the husband of -Mt. Khuban 
had also joined the throng. The time 
was opportune. The coast was clear. 
Mt. Khuban went to Mt. Jawwas 
house and entreated her to come to her 
house and sleep for the night, as sne was 
alone. The instinct of Mt. Jawwa war- 
ned her and she at first refused; but she 
was prevailed upon by the entreaties of 
Mb. Khuban and went to Mb. Khuban s 
house with her two daughters; on this 
fateful night Mt. Jawwa and her two 
daughters did not emerge from that 
house alive. 

The evidence of Mahboob is of some 
importance. He times the first visit of 
Mt. Khuban to Mt. Jawwa’s house at 
about 10 p. m. He gives the details of 
lihe conversation between Mt, Khuban 
and Mt. Jawwa and how the latter was 
.prevailed upon to go ' to Mt. Khuban s 
house. He is positive that his mother 
and two sisters accompanied Mb. Khuban 
to her house and did not come back in 
the morning. He saw Mt. Khuban stan- 
ding on the chabutra of one Kakirey. 
Mt. Khuban asked him where his mother 
was. He replied that she might have 
^one somewhere, Mt. Khuban said that 
Mt. Jawwa might have been taken by 
-gome orderly peon to cook food at the 

house of some officer. 

Mr. Jaffery, the investigating ollicer 

'had examined the house of Mt. Jawwa 
and he found nothing in the iiouse to 
indicate that any murder with violence 
had been committed there. Ho next 
visited the house of Mt. Khuban. He 
found that the ground of a kotah and 
the thatch in front of it had been re- 
cently plastered. Ha found blood stains 
on the wall of the kotah and blood 
marks on a comer of a doorleaf of the 
room on the inside. He also noticed 
blood marks on the patti and band of a 
■cob in the kotah. He also recovered a 
knife having faint marks of blood. He 
took the earth of the wall and cut a 
■specimen out of the doorleaf. ^ These 
were sent to the Chemical Examiner and 
the Imperial Serologist in due course. 
TJpon analysis, it was discovered that 
the stains ■'Were those of human blood, 
The above evidence is sufiScient to 
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bring homo t!io guilt to T\luil»,tti. 
She had motive for blic urfenco, Hci' 
house was searched shortly after t.ho re- 
covery of the corpses. The recent plas- 
tering of certain portions of the room 
and tho finding of stains of liiiman hlood 
on the wall and the doorleaf of the said 
room and also on the cot aie unex- 
plained. It is proved that tlio stains 
were of human blood and not of goat’s 
blood which one might expect to find 
in the house of a butcher. It is further 
proved that Mt. Khuban had decoyed 
Mt. Jawwa to her house and that Mt. 
Jawwa and her two infant children were 
not seen returning from the house alive. 

On 19th January 1929, the statement 
of Mt. Khuban was recorded by a Magis- 
trate of the First Class under S. 1G4, Cri- 
minal P. C. This statement is full of 
circumstantial details. Tlie Magistrate, 
who took down the statement, certi(ie.s 
that the statement is voluntary. There 
is nothing on the record to suggest that 
this statement was extorted by tho police 
by threat or ill treatment or procured 
by persuasion. 

On the same day, the aforesaid Magis- 
trate recorded the statement of Bliag- 
wanta alias Bhanta. There is nothing 
on the record to indicate that this state- 
ment was nob voluntary. 

The statements of Mt, -Khuban and 
Bhanta agree on all material points. 
There are certain variations in the two 
statements which are indicative of the 
fact that the statements were not biie 
result either of preconcert cfi’ tutoring. 

Mb. Khuban states that about two or 
three years before the murder, there was 
liasoD between Chand accused and Mt. 
Jawwa. Mt. Jawwa gave up Chand and 
contracted an intimacy with her hus- 
band Akbar. She became pregnant 
by him and Akbar married her. For 
this reason, Chand began to cherish ill- 
will. When her husband was away from 
home, Chand sent Bhanta Ahir to her. 
Bhanta instigated Mt. Khuban to go and 
to bring Mt. Jawwa to her place to sleep 
for the night. Bhanta and Mt. Khuban 
went to take Mt, Jawwa. During her 
absence from home Chand was sitting 
on the roof of her house in the company 
of another Ahir. When Mt, Jawwa was 
coming to the house of Mt. Khuban, 
Bhanta was at the head of the party. 
On reaching Mt. Khuban's house Mt. 
Khuban took one charpai and Mt. Jaw- 
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\Vii=; wiHi licr two went to 

sleep (in the other in I’lio same 

vn Mil. Mlionhi, Ch im.i aiut anotin;i' 
Aliir, unnartu*'!, Icillet! Mt. Jawwa. Mt. 
Alchai’i woke up and \ve[jt. Ml. Khu- 
lian L-dled llio ^^irl to lier Itid' Chanel 
caught iiold of the ;;irl, .sent for a ro ])0 
111 roll ,^h Blianta Ahir and tiirotrled 
Akhari, Chand aUo killed .\n\vari hy 
throttlin;4 lier. Chand tied tiio dead 
l)ody (d' Mt. Jawwa into a hiindlc and 
undo Mt. Khiihan to liold tlie laiot.s of 
Uie Inindle. Thu three dead bodies 
were tarried out of tiio liouss in two 
Imndlcs. When tliev wore cairviim the 
buiKlles, Chand told her that sho should 
wliitewash tlie house so that there be 
no trace of Idoud in tlie house. Chand 
also tohl her that she should hury the 

m 

knife with which the murder had been 
committed. 8he whitewashed the house 
but did not bury the knife. She washed 
the knife and kept it. She admits hav- 
ing sliown marks of blood to the Bub- 
Inspector. She admits having pointed 
out the cdiarpai on which the murder 
was committed. She also admits that 
she made over the knife to the Siih- 
Inspector. 

The aforesaid confession is corrobora- 
ted in material particulars. The corpses 
were found in two bundles. The house 
was found hy tlie Sub-Inspector newly 
wliite washed and plastered. A blood 
stained knife was found in the house 
and til is was given by Mt. Khuban to 
the Sub-Inspector. The statement of 
Mt. Khuban is self- incriminating. She 
admits having decoyed Mt. Jawwa to 
her house; she knew that Mt. Jawwa 
was going to bo murdered. She helped 
in the tying up of the bundles. She 
was present when Chand knifed Mt. 
Jawwa and throttled the two daughters. 
The chain of evidence against her is 
complete. 

If ever there was a case which de- 
served capital punishment this was one. 
We dismiss Mt. Khuban’s appeal, affirm 
the conviction and sentence and direct 
that the same be carried out according 
to law. 

We are clearly of opinion that Bhag- 
wanta alias Bhanta has been improperly 
acquitted by the Court below. The 
learned Sessions Judge was w^ron® in 
holding that the statement of Mt. IChu- 
ban under S. 164, Criminal P. C., was 
not a confesMon. We accept the defini. 
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lion of confession as given by Stephen 
and ivhicli Jias Itcen quoted in the judg- 

iiicnh of f.lie irial Court : 

.V corir‘:=fiou is an a fl mission mactc at any 
rim-' i'v A p-'rson chargcrl with a crime, stat- ’ 
iu4 or siif/K'’s*ing the inference that he com-- 
niitt'vl til” criiui'.’' 

\Ve liavc quoted the major portion of 
file .staleineiit of Mt. Khuban and it- 
would appear from the same that the 
slatement llts in with the definition of 

confession ” as given by Stephen. 
The statement is sell-incriminatory and 
it also implicate.s Bhanta. The self-im-' 
plication is the guarantee for the truth 
of the accusation against the co-accused, 
and may he taken to be a substitute 
for the sanction of oath. Under S. 30,. 
Evidence Act : 

‘'When more persons than one are being 
jointly tried for the same oRgiico, and a con- 
fession made hv one of such p3i-sons affecting 
himself and some other of such persons is 
proved, the Court may take into considcvatioii 
such confession as against such a person as- 
well as ag.aiiist the person who makes such, 
confessioe,” 

The confession of Mt. Khuban wasi 
affecting herself and also affecting 
Bhanta, This confession is, therefore, 
admissible in evidence against Bhanta. 

Illustration (b), S. 114, Evidence 
Act, is an authority for the proposition 
that an accomplice is unworthy of cre- 
dit unless he is corroborated in mate- 
rial particulars. 

W'e have already shown above that 
the statement of Mt, Khuban is strongly 
corroborated in material particulars by 
clear and cogent evidence, the authen- 
ticity of which is not open to doubt. 

The statement of Mt. Khuban chimes 
in with all the important particulars 
narrated by Bhanta in his confession be- 
fore the Magistrate. It is true that 
both these confessions were subsequently 
retracted. It was observed by a Full 
Bench of this Court in rc, 

Emperor (1) at (p. 833 of 23 L. J.) 
that a confession in its normal state i* 
an entirely suspicious article and that 
a retracted confession is worse. 

There is nothing in law to prevent fv 
Court from convicting a person upon a 
confession which has been subsequently 
retracted provided that the Court is 
convinced that the statement is volun-’ 
tary and true. If there be anything: 
from the barest suspicion to positive 
evidence that the confession hadbeen 

(1) A. I. R. 1925 AH. 627 (F.B.), 
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obtained by threat, persuasion, etc., 
such confession has, of course, to be dis- 
carded. But where the confession is 
imade by a person who is sui juris be- 
fore a Magistrate, in an atmosphere, un- 
tainted by the influence of the police or 
Iby any other influence and there are no 
suspicious features about it, there does 
not seem to be any reason why the state- 
ment should not be accepted. Where 
two such confessions are made by two 
different persons and both of them are 
self-incriminatory and each of them 
affects the other co- accused, this is an 
important circumstance, which may be 
and ought to be taken into considera- 
tion at the trial. 

Bhagwanta states that in the month 
of Asarh, Akbar butcher’s wife told him 
that she had a co-wife and asked liim 
to do such a thing that is, to kill the co- 
wife and promised to pay him some 
money, Bhagwanta said that it was 
beyond his power to commit such a 
deed. She said that she had a man in 
liand and asked Bhagwanta to take one 
man in addition. Bhagwanta refused. 
On the day when the murder was com- 
mitted, Akbar Ali, the husband, had gone 
out. His wife met Bhagwanta at noon 
and told him; 

“ Now is the chance to do such a thing 
my husband is not at home. Kill my co'wife 


now 


At 10 or 11 O'clock at night, he found 
there Chand and Buddha. She concealed 
the three men in the house and went to 
call her co-wife. The co-wife with her 
two daughters came. Akbar’s wife lay 
down on one charpai. The co-wiic 
with her two daughters lay down on the 
other charpai and foil asleep. Chand 
had kept a knife under the charpai of 
Akbar's wife. Akbar’s wife came and 
informed these people that her co-wdfe 
had gone to sleep. ** Kill her now. 
Chand took up the knife, pressed the 
throat of the co-wife and plunged the 
knife into her person. Akbar's wife 
throttled the two daughters. The corp- 
ses were tied into two bundles ; 

** Akbav'B wife, Ohand and I ^ tied the dead 
body into two bundles one of which was made 
o( a printed sheet and the other of a red 
aheet of quilt.” 

Bnddba, Chand and Bhagwanta went 
away taking the bundles with them. 

The statements of Bhagwanta and 
Mt. Khhban agree in important parti- 
culars but there are jariations. Al- 


though oacli of the accused por^ntis a-.- 
signs to himself or hcv.self a liio- 
minenfc part, the statements iivc d*’ a 
acknowledgments of partici patinu v 
the murder of Mt. Jawwa and her twj 
daughters. 

The confession of Bliag\vant:i, is cor- 
roborated by certain particulars : 

(1) There is the medical evidence tint 
Mt. Jaw^va was killed witli a knite uml 
her two daughters died of strangiilaf ion. 

(2) Corpses in two bundles were r<^- 

covered from a well. ^ 

(3) A knife was recovered from t’ne 
house of Mt. Khuban, winch bore stair;- 
of human blood. 

(4) The murder had taken place in- 
side Mt. Khuban’s house as was prove.l 
to a demonstration by the condition of 
the room, the recent plastering and 
whitewashing and from tlie things re- 
covered in tlie room. 

Mt. Khuban was actuated by jealousy, 
a frailty common to women. Bhanta 
was a hired assassin. He got Ks. 10 from 
Mt. Khuban as blood money—Es. 10 

for tliree human lives. 

It may be incidentally mentioned that 
Mt. Khuban had made a clean breast of 
the w'hole aflair to Gulzari and had 
admitted that Ks. 10 had been agreed to 
be given to Bhanta as the price of 
murder. 

We have no reasonable doubt that 
Bhanta alias Bhagwanta took part in 
the murder and is guilty of an o0ence 
' under S. 302, I. P. C. 

We allow the Government Appeal 
' No. 724 of 1929, set aside the order of 
i the Additional Sessions Judge dated 
s 28th May 1929, acquitting Bhagwanta. 
1 We convict Bhagwanta alias Bhanta 
E under S. 302, 1. P. C., and sentence );im 
E to death and direct that the said sen- 
^ tence bo carried out according to law. 
B.M./R.K. Order accordingly. 
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Young and Sen, JJ. 

Emperor 

V. 

Lafoor —Opposite Party, 

Criminal Kef* No. 503 of 1929, Decided 
on 12th Sep. 1929, made by Addl. Sess. 
Judge, Moradabad, D/- 18th July 1929. 

Penal Code, S*. 212-^«u^ot knowi.^ 

Co*nvilSi«^^r^^ .ustain- 


1 


;M Allah :ibatl 


P, C. CH.u;i;ii]U v. EmphuuK (Sen, J.) 



cd — Offender means person contravening 
provision of and punishable under ctimmal 
law* 

A persoil p:ni I o sii|>pcsyl tn wlipre 

is a (I i n pppa I 1-0 Ills s:uS '?* i’^rsoii 
'his roasciii lo li'^l S* ii he lias 
snlijci^ait ernsc; to hMi-'ve thr thins hut iK^t 
jtherwiso* Th-' wnvd ’ 'GlIi'iuK-r'' us'l iiudcr 
S. il’i means a pei'^on ^vho has cout ra veae^l 
r]ie provii^ions of any criminal law, wliicli is 
puiiislnildo ('ith'Vi' wi[h th'a^li, tiMnsnortaAon ^ 
i mprisouuient oi fiina W lfin'^ tlviv is ip ither 
alii rinat i N e ntu' anv circumstantial ivnlciicc to 


hrinf; lioinc to fch-* door 
kn*’W (3 1* I tad lLV*S0it to 
lie ^vas harbouring wa 
meaning of S* 212, his 
cannot l>c sustained. 


fU i he acens^d t liar, ho 
hdieve tdiat the p^^rsoii 
s an 1 lender wi- li i n the 
com let ion under S, 212 
[V LJl C 1 2J 


M. n!hiJ(~ \vv fclu; Crown. 

L. M. JiOij—iov Opposite Piirty. 

Judgment. — Tills is a rofcrence by 
the learned Sessions Jud ol Biinor re- 
eoiiimediiig ilie enluinceuient of sentence 
in tlic case of one Latoor who was con- 
victed by a JIagistrate of tlic First Cl tss 
under S. 212, L 1\ C. and, sentenced t j a 
lin'e of Rs. 2o. 


If the conviction was justified, t lie re 
can be no clou lit that the sentence pas- 
sed by the learned Magistrate was 
grossly inadequate and the reference 
made by tlie learned Sessions Judge was 
thronghty justified and proper. 

The reference is opposed by Latoor, 
who is rcprc.sentcd by counsel. Mr, Roy 
challenges the propriety and legality of 
the conviction of Latoor under S. 212, 

I. P. C. 

The charge preferred against Latoor 
was that on or about 30th January 1929, 
lie was found concealing and harbouring 
one Baldewa an absconded “ olfender ” 
under Ss. 396 and 366, I. P. C. know- 
ing or having reason to believe that 
the said person w'as an offender and ab- 
sconder. ^Ye have been taken through 
the evidence on the record and we do 
not find that there are any sufficient 
materials on the record to show tliat 
Baldewa had committed an offence under 
S. 396 or S. 366, 1. P. C. We have been 
referred to the statement of Mt. Bharto 
who says that she was kidnapped by 
Baldewa. Baldewa has not yet been 
tried and the solitary statement of Mt. 
Bharto as to her being kidnapped by 
Baldewa does not commend itself to us. 

The prosecution is confronted with 
another difficulty. There is neither 
affirmative nor any circumstantial evi- 
dence to bring home to the door of 
Latoor that he knew or had reason to 


believe that Iialflowii was an offender 
within the meaning of S. 212, I. P. C. 
.-V jteison can he supposed to know 
witoie there is a direct appeal to his 
senses. A })crson “has reason to believe’’ 
under S, 21). L P. C. if he has sufficient 
cause to believe the thing but not other- 
wise. 

Ic may be tliat iwoclamations were is- 
sued broadcast against Baldewa. It is 
possible that his property may have been 
attached but it does not folloiv tliere- 
Irom that Baldewa \vas an offender. 
The word “offender ' used under S. 212, 
1. P. 0. means a jicvson who has con- 
travened the provision of any criminal 
law, wliich is punishable either with 
death transportation, imprisonment or 
line. Upon tlie evidence on the record, 
it is impossible for us to come to the 
conclusion that Baldewa was an offen- 
der” under S. 212, 1. P. C. 

The result is that we reject the refer- 
ence. We set aside the order of the 
Magistrate, convicting Latoor under 
y. 212, I. P. C. and direct that the fine 
if paid should be refunded to him. 

ff.M./li.K. Reference rejected. . 
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Sen, J. 

P. C. Chaudkri — Accused. 

V. 

E mperoi — 0 p}) os i t e Part y . 

Criminal Ref. Ko. 592 of 1929, Deci- 
ded on 2nd September 1929, made by 
Sess. Judge, Allahabad, D/- iOtli August 
1929. 

Motor Vehicles Act. S. 16 — U. P. Motor 
VecKicies Rules, R. 11 — R. 11 is not appli' 
cable to cars registered outside United Pro* 
vinces. 

There is nothing in the wordings of these 
rules to show that R. 11 applies to cars regis- 
tered outside the United Provinces. It is clear 
from the definition of “Regisic ring Authority” 
in R. 3 that this expression, as used in R. lb 
means the authority who had registered the 
car under the rules in force in the United Pro- 
vinces. Whore therefore -the applicant’s car is 
not registered in the United Provinces, hot 
brought there for a short period, R. 11 has no 
application to his case. [P 35 G 1] 

Judgment. — This is a reference by 
Mr. Kisch, the learned Sessions Judge 
of Allahabad with the recommendation 
that the order passed by a Magis- 
trate, First Class of Allahabad convic- 
ting ona Mr. P.-C. Chaudhri under S. 16. 
Motor Vehicles Act, 1914, be set aside* 
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The learned Sessions Judge has given 
excellent reasons in support of his re- 
ference. The 'Conviction is clearly ille- 
gal and must be set aside. 

Mr. P. C. Chaudhri, resident of No. 4 
Bankshall Street, Calcutta, came to 
Allahabad on a short visit. He brought 
with him his motor car bearing No. 
:23,047. On 14th April 1929, a constable 
on traf&c duty demanded the production 
of the registration certificate. The Line 
Inspector who acts under the orders of 
the Superintendent of Police also made 
.a similar demand. The certificate of re- 
gistration was not produced. The re- 
sult was that he was prosecuted for 
having contravened the provisions of 
B. 11 of the United Provinces Motor 

Vehicles rules and fined Rs. 5, 

Rule 11 of the United Provinces Motor 

Vehicles rules provides as follows: 

“Form of certificates and card; their produc- 
tion on demand. Certificates of rogisiiration 
and registration cards shall be in the forms 
provided in Schs. B and C, and shall be signed 
by the registering authority or by a person duly 
* jbuthoriised by him in this behalf, and the owner 
of the vehicle in respect of which a certificate 
‘Of registration has been issued shall be bound 
to produce the certificate when required so to 
■do by-tho registering authority.*’ 

The “registering authority”" referred 
to has been defined in the rules as mean- 
ing the Superintendent of Police, or an 
Assistant or Deputy Superintendent or 
Inspector of Police authorized by the 
Superintendent of Police to perform the 
duties of the "registering authority” un- 
der these rules. It is to bo observed, that 
there is nothing in the rules in force in 
the Presidency of Bengal corresponding 
to R. 11 of the United Provinces rules. 
The case lies within a very narrow 
compass. Do the United Provinces rules 
apply to a oar registered in Calcutta and 
which has been brought to the United 
Provinces for a short duration? The 
learned Sessions Judge observes as fol- 
lows; 

“Thera ia nothing in the wording of theao 
rulea to show that R. XI appliea to cars regis- 
tered outside the United Provinces. It is 
from the deflnitioti of “registering authority” 
in R. 8 that this expression, os used in S. ll, 
means the authority who had rogisjeratl the 
oar under the rules in force in the United Pro- 
vinoes and as the applicant’s car was not rogia- 
jfeeied in the United Provinces, in my vibw, 
|R, XI has no application to his case.” 

I am in complete agreement with this 
view, I therefore accept the reference 
upon the ground set out in the referring 
order p| the learned Sessions Judge 


dated 10th August 1929, set aside tho 
conviction and sentence under &. 1(3, 

Motor Vehicles Act coupled witli R. 11, 
of the United Provinces Motor Vehicles 
rules and direct that the line, if paid be 
refunded. 

r.:m./r.K. Conviction set (Uide. 
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Sen, J. 

Lala Bansi Dhat — Applicant. 

v. 

Brij Basi LaZ— Opposite Party. 

Criminal Ref. No. 432 of 1929, Deci- 
ded on 14th August 1929, made by Sess. 
Judge, Mainpuri, Dl- 13th June 1929. 

Criminal P. C., S. 517 Wh ere house 
is not property in respect of which offence 
is committed no order under S. 517 c*in be 

™ade. r . TL 

A house was in the occupation ot ,i. iu was 
alleged fch:it one B was tho owner of the house 
and C was in possession of tho house on B's 
behalf. Lateu on B applied to tho police to bo 
put in possession of the house as C. had dis- 
appsared. The police put B in possession, B 
sold the house to D. Thoreiipon A’s son A insti- 
tuted a complaint against D and others oharg- 
ing thoin with ofiences under Ss. 1-13, 330 and 
IIS. Penal Code. Before filing complaint the 
police took possession of the house. The accused 
were acquitted. But during pen dene; of tiie 
case the key of the house was by order of a 
Magistrate delivered to E. D presented an 
application for an order directing E to hand 
over the key to him. 

Held ■ that E's complaint being dismissed 
and the accused being acquitted it could not be 
said .simply by roason of the fact thai o.w o£ 
the charges was under S. 448, lenal Code, t.io 
housa was a property in respect of which an 
otl'-nca was committed. The houso therefore 
was not a property regarding which an offence 
w-s committed within the meaning oi 8. ol7. 
The order as to the key was passed by a compe- 
tent Court and E's possession of the key w.as 
not unlawful. :Moreover when the Court was 
moved for an order directing E to hand over 
the key to U neither the house nor tiie key 
WPS in the custody or tho Court. The Court 
therefore had no power to make an or^r under 
S. 517 in favour of D. LP 36 C -J 

Nehal Chand-iov Applicant. _ 

K. D. Malaviya—ior Opposite Party. 

Judgment.— 

the learned Sessions Judge of Mainpun 
recommending that an order passed by 
Babu Ganga Prasad, Magistrate. Pirs 
Class, on 15th January 1929, be vacated 
and that the said Magistrate be directed 
nnderS. 517. Criminal P. C., to recover a 
key from the possession of Brij Basi Lai 
and make over the same to Lala Bansi- 

dhar. 
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Lala Bans! Dhau v. Bhi.t Basi Lal (Sen, J.) 

Basi Lal to liantl over the key to him 


Tiiere is la house at Sliiloihahivl ^vhicli 
-was in the occupation oi Mr. Radtui 
Kislmn, pleader. Radlia Kishnn died in 

Jt is aUef*ed that one (lovind Bia<ad 
was the owner ol this house and that lie 
had lot out the same to one Mnlim. it 
is lurther allej^cd that Mulua Inid conti- 
nued in possession of this liouse c>n Itohalf 
of Govind Pra^ad hetweeu tlic \cars 
i90'3 and 1920. 

Trouble began in 1024 when Govind 
Prasad applied to the Maiinniii police 
to lie put into possession ol tins house, 
inasmuch as the tenant Mulua luid dis- 
appeared from tlie scene and had locked 
up tiie house. The police appeared to 
have put Govind Prasad into possession 
ot this liouse. 

On 20th September 1927, Govind Pra- 
sad sold the house to Bansidluir. On 
2Gth September 1927, Bvij Basi Lal, son 
of Radha Kishun, instituted a complaint 
in the Court of Mr, Jwala Prasad, Magis- 
trate First Class, against Bansidhar and 
17 otliers charging them with olfences 
punishable under Ss. 113, 380 and 448, 
I. P. C. Before the filing of the com- 
plaint the police appear to liave taken 
possession of the house and to have 
locked the house. 

The Magistrate, upon the receipt of the 
police report, dismissed the complaint 
under S. 203, Criminal P. C., on 28th 
Marcli 1928. The key of the liouse, 
however, continued to remain in ‘the 
possession of the police. Upon an appli- 
cation for revision filed by Brij Basi Lal, 
the learned Sessions Judge of Mainpuri 
set aside the order dismissing the com- 
plaint and directed further enquiry. 
Bansid bar’s application to the High 
Court against the order of the Sessions 
Judge was rejected. Under the orders of 
the District Magistrate of Mainpuri, the 
ease was transferred for trial from the 
file of Babu Jwala Prasad to that of Mr. 
Kali Charan, a Tahsildar Magistrate. 
During the pendency of the case before 
Mr. Kali Charan, the key of the house 
was by the orders of Mr. Kali Charan 
delivered to Brij Basi Lal. The case was 
eventually transferred to Mr. Ganga 
Prasad, a Magistrate of the First Class, 
who on 29fch December 1928 acquitted 
the accused. 

An application was presented by Lala 
Bansidhar in the Court of Mr. Ganga 
Prasad for an order directing Brij 


which had remained in his possession 
since ttie order of Mr. Kali Charan, the 
Tahsildar Magistrate. This application 
was refused by Mr. Ganga Prasad, mainly 
upon the ground that the key having 
lieen ])ut into the possession of Brij Basr 
Tjal by a competent authority, he had 
no jurisdiction either to revise or to over- 
set the said order. On an application for 
revision filed by Lala Bansidhar the 
learned Sessions Judge of Mainpuri has- 
referred the case to this Court under 
S. 438, Criminal P. C. 

The title to the property is by no 
means clear. The complaint of Lala Brij 
Basi Lal dated 26b h September 1927, 
liaving been dismissed and the accused 
acquitted, it cannot be said that simply 
by reason of the fact that one of the 
charges preferred was under ' S. 448, 1. 
P. C,, the house was a property in respect 
of which an offence had been committed. 
The allegation of the complainant that 
the accused persons had by use or by 
show of criminal force taken possession 
of the house did not find favour with the 
trial Court and was discredited. 

The house was not a property regard- 
ing which an offence was committed 
within tlie meaning of S. 517, Criminal 
P. C. The house was at one stage, in 
eustodia legis, the police being the agents 
of the Court, The piossession of the key 
may under certain circumstances be 
evidence of symbolical possession of the 
house itself. 

Mr. Kali Charan, the Tahsildar Magis- 
trate, at one time had the seisin of the 
entire case by reason of the order passed 
by the District Magistrate of Mainpuri. 
It was within his competence to transfer 
the possession of the house to such person 
as he considered to be desirable and fit. 
He having directed that the key of the 
house should be transferred to Brij Basi 
Lal, it could not be said that Brij Basi 
Lai’s possession of the key was unlawful 
and was open to challenge either on the 
ground of illegality or for want of any 
jurisdiction in Mr, Kali Charan, the 
Tahsildar Magistrate. The fact, however,, 
remains that on 15th January 1929 or 
thereabout, when Mr. Ganga Prasad was 
moved for an order directing Brij Basi 
Lal to hand over the key to Bansidhar^ 
neither the house nor the key was in the 
custody of the Court. The Court there- 
fore had no power to make an order 
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lunder S. 517, Criminal P. C., in favour 
of Bansidhar. 

Mr. Nehal Chand in support; of bhe 
referencG has called my attention to 
S. 516 (a), Criminal P. C. That section 
has no application to the facts of the 
present case because neither the house 
nor the tey is: 

“propsrty rdgardiQg which any oflenco appears 
to have beon comraiUed or which appears to 
have been used for the comniissioTi of an 
offence.** 

The key moreover was not produced 
■before the criminal Court at any stage 
of the enquiry or trial. 

My attention has also been drawn to 
■S. 561 (a), Criminal P, C. and it has been 
jirgued that to allow Brij Basi Lai to 
retain possession of the key amounts to 
an abuse of the process of the Court and 
the ends of justice are likely to be met 
by restoring the status quo ante. 

It is difficult, in view of the facts of 
this case, to say as to whether justice 
lies on the side of Lala Bansidhar. The 
-title to the property cannot be effectively 
determined by the criminal Court, Any 
party aggrieved by the order of Mr. 
tlanga Prasad, dated 15th January 1929, 
as' entitled to seek his proper remedy 
before the right forum. I refuse to enter- 
tain the I’eference. Let the papers be 
I’eturned, 

Jii.M./a.'g.. Reference dismisud. 
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Kudua Bari Accused Opposite 
Party. 

Criminal Revn. No. 369 of 1929, De- 
'cided on 6th September 1929, from order 
•of Sess, Judge, Mainpuri, Df- 2l9t Feb- 
ruary 1929. 

Criminal P. C., S. 110 — Object of S. 110 
it to offer ^protection to public — Evidence 
-on question of repute should be tested in 
.light of tangible facts. 

The object o! S. 110 is to offer protoctiou to 
the members of the public and is not intended 
to be an engine of oppression. The Courts be- 
low have got, in all cases coming up either 
under Ss. 108, 103 or 110, to pay atriot regard 
^0 the question whether the evidence produced 
Ji legal evidence in the case on the question of 
repute. Nothing is more easy than to put for* 
ward a general charge against a certain person 
^hat he Is a burglar and thief. The said state- 
i^nt has got to be teeted in the light of tangi* 
iaots and partioulars if there are any snob 


facts to snppoi't the story. If there arc no 
such facts, the cviclciiee loses its value. 

[P 37 0 ‘2 ; L" G Ij 

U, S, Bajpai — iov the Cvo\jn. 

Jaikishan Lai — fov Opposite Pai'ty. 
Judgment.— Proceedings have been 
instituted against Kudua Bai'i undei 
S. 110, Criminal P. C., on the allegation 
that lie was a habitual burglar and thief 
and that his character was so desperate 
and dangerous that it was a menace to 
the community at large to allow him to 
remain without being bound over. Mi. 
Budh Sen, Magistrate, First Classof Main- 
puri, under his order dated 22nd Januaiy 
1929, held that the accused was a habi- 
tual thief and burglar but there was no 
evidence that he was so desperate and 
dangerous as to justify his being bound 
over on the second ground. The learned 
Magistrate ordered the accused to exe- 
cute a personal bond for Rs. 200 with 
two sureties each in the simo amount to 
be of good behaviour for a term of bhiee 
years. The accused was not in a posi- 
tion to furnish security and the matter 
was placed before the learned Sessions 
Judge under S. 123 (2), Criminal P. C. 

The judgment of the trial Court is an 
excellent model of what a judgment 
should not be. It is summary sketch and 
most unconvincing. Without caring to 
weigh the value of the evidence and 
without trying to consider whether the 
evidence produced before hirn was Legal 
evidence of repute or otherwise, he has 
pronounced judgment in this case. 

The learned Sessions Judge has taken 
considerable pains in analysing and dis- 
secting the evidence and in testing their 
value. The wliolo evidence in this case 
may be placed under two groups: (l) evi- 
dence which cannot be treated as evi- 
dence of repute and is no evidence at all, 
and (2) evidence which is legally ad- 
missible but is not sufficient or reliable. 
The learned Sessions Judge has sifted 
this evidence very carefully and we have 
not the slightest doubt as to the correct- 
ness of his conclusion, . 

The object of S. IIO, Criminal P. C., is 
to offex* protection to the members of the 
public and is nob intended to be an en- 
gine of oppression. The Courts below, 
have got, in all cases coming up either 
under Ss. 108, 109 or 110, Criminal P. C„ 
to pay strict regard to the question whe- 
ther the evidence produced is legal evi- 
dence in the case on the question of re. 
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)mtc. Nothing is more easy than to imt 
ioi'wanl a general L-lnirge agaiiU'.l a eer- 
tain ]jei'?on that he is a burglar and 
tliiel. The saitl statement has got to ho 
tested in the light ol langildo tacts and 
pai'ticn iars il there are any such lads to 
support the story, it tiiore ata; no t-uch 
fact.s. the evidence loses its value. 

The iriaintenaneu ot a history -siicot 
may have its u.'e.s and a liistory-sheet 
may in some cases I or in good evidence 
against tite accused. TTio dillicmUy wiiicli 
we experience in case alter case is that it 
tnrn.s out tliat the liistury-shcot is no 
more than an ex parte proceeding and 
tliat tlie accused does n<»t Ivnow upon 
wliat ground tlio his'tory-slieet has been 
o]ieneil against liim, nor does lie know 
what tacts it contains. 

We are in entire agreement witli the 
Yie^Y of the learned Sessions Judge and 
are clearly of opinion that the present 
application for revision ouglit not to 
liave been made. The learned Govern- 
ment Advocate as usual with iiim has 
placed the case for the Crown in its true 
and correct perspective. We dismiss this 
application. 

R.M./b.K. ^cation dismissed. 
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V. 

Narbada Prasad and ajiotiier — Res- 
pondents. 

Criminal Appeal No. 304 of 1929, De- 
cided on 10th September 1929, against 
order of Magistrate, First Class, Allaha- 
bad, D/- 28tli J anuary 1929. 

(a) District Boards Act, S. 34 — '* Interest 
in contract " means financial interest with 
profit. 

The expression “ interest in a contract ” 
means a financial interest with profit or hope 
of profit from the contract as the object of the 
person interested. This must be inferred from 
the facts in evidence in each case. [P 38 0 2] 

(b) Criminal Trial — Evidence — Crown can 
rely on incriminatory evidence found in 
house search of accused. 

The Crown is entitled to relj' upon any 
material evidence of an incriminatory, charac- 
ter found in the house of an accused person 
as the result of house search. fP 41 C 2] 

(c) Evidence Act (1872), S. 34 — Necessity 
of formal proof that books are kept in 
course of business has been dispensed with. 

Under the old Evidence Act 2 of 1855 books 
' to be admissible had to be proved to have 
been regularly kept in course of business. In 
the later Act J of 1872 the words “ proved to 


have l:Oon ” lia\e dropped . This amounts t:> 
materi.vl atr -rUioii iti the law. The logisla- 
tuiv bus di spoil sod v^ith the neoessity of any 
formal proof that rlic bocko were kept up in the- 
r 1 1 a If orursj tif 'l)Usiiio*ss. 1 j ij u niattcr of 
iiitriiisic ovid'aico as to wliofchcr the books in 
riiyrstioii wore l;ooks of accoluit and regularly 
ill tlio regular course of business. 'The- 
uiily limitation impesed by the siatiito is that 
the Sjiiu-iiiL'iit eoiitiiiiied in the account books- 
*■ sluili not alone be siifiicient to charge any 
one with liability. ’ The value of the entries, 
is corroliorativo and cannot lie used as in- 
dependent ovidoiice to charge any person with 
lialiilitv : IS .1//. 0:^, on ; ^7 Cal. US,. 
lief ; -77 tb Dal. [P 41 C 2. P 42 C Ij. 

(d) Evidence Act, S. 68 — Account book is 
not document required by law to be attested. . 

.In account book is ucJ a document which is- 
ix-qiiired by law to be attested and S. 68 can 
have no application to a case in which such 
account boob is produced in evidence. 

[P 42 C 1] 

(e) Criminal Trial— False allegation in de- 
fence against respectable person of conspi- 
racy to bring false charges, aggravates origi- 
nal offence. 

False allegation againsi innocent and res- 
pectable persons of criminal conspiracy to 
bring false charges, when used as defence ag- 
gravate greatly the original offence. This type- 
of defence is much too common in India and 
it ought to be recognized that where a defcnce- 
of this character is obviously false, that fact 
oughfcto bo taken into consideration in award- 
ing punishment, [P 4.5 0 1, 21 

(J. S. Bajpai—iov the Crown. 

K. N. Katju and A. P. Pandeij and 
Gaya Prasad— for Respondents. 

Judgment. — Pandit Narbada Prasad 
and Jagannath Prasad alias Kunnoo 
were charged before Mr. S. W. Bobb, 
Frst Class Magistrate of Allahabad, 
under S. 168, I. P. C., and Ss. 168, 
I. P. C.. and 168/109,. L P. C., for con- 
travention of S. 34, District Boards Act 
of 1922. The Magistrate acquitted both 
the accused. 

Section 34, District Boards Act reads 
as follows : 

“(1) A member of the Board who otherwise- 
than with the permission in writing of th®' 
Commissioner, .knowingly acquires or conti- 
nues to have directly, or indirectly by him* 
self or his partner, any share or interest io^ 
any contract or employment with, by or on. 
behalf of the Board, shall be deemed to haves 
committed an offence under S. 168, 1. P. C. " 

An “ interest in a contract ” w© boM 
to mean a financial interest with profit 
or hope of profit from the contract as 
the object of the person interested. . 
This must be inferred from the facts in 
evidence in each case. 

In the month of January 1928, the* 
District Board of Banda was suspended 
by oi’der of the Gbyernment. It np** 
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pears to us, after reading of the acti- 
vities of this Hoard* in this case, that 
the Banda District Board might have 
been suspended earlier with great ad- 
vantage to the citizens of Banda. The 
administration of the District Board 
was placed in the hands of the District 
Magistrate, who appointed Mr. Chakar- 
varti as Official Chairman of the Board. 
Mr. Chakarvarti, on investigation into 
the affairs of the District Board, thonglit 
it proper to request Eai Bahadur Thakur 
Jaswanb Singh, a Special Magistrate 
of Banda, to investigate the connexion 
of Narbada Prasad, who had been Chair- 
man of the Mau Sub-Committee of the 
District Board, with a contract for 
metalling one mile of a road in the Mau 
Sub-Division which - had been given to 


their carts and paid them tlio agreoil 
sums. 

(d) The evidence of 3 boatmen, who 
carried the kankar used on tho road, 
that their boats were engaged by Nar- 
bada Prasad aud tliat they were paid 
by Narbada Prasad at his house. 

(e) The evidence of * Ram Kumar, tlic 
ferry contractor of Raj pur Ghat, wlio 
said that Narbada Prasad s kankar was 
conveyed by the boatmen, and wliu 
gave evidence that Narbada Prasad s 
servant used to look after the work, aud 
that Narbada Prasad himself used to 
come as well, and that ho used to see 
the workmen at the house of Narbada 
Prasad. He also said that Narbada 
Prasad himself had told him that lie 
imrl ta.lren the contract. 


the second accused, Jagannath Prasad. 

It is to be noted that the investigation 
was started officially and not at the 
instigation of Thakur Jaswant Singh. 
On 24;th March 1928, Thakur Jas- 
want Singh had finished his investiga- 
tion and made his report in this matter 
to Mr. Chakarvarti. The police then 
took the matter in hand and as a result 
the Government sanctioned the prosecu- 
tion of Narbada Pi’asad on 7th July 
1928. In view of the nature of the de- 
fence in this 'case to which we will al- 
lude hereafter these dates are important. 
Mr. Vishnu Bahai, a First Class Magis- 
trate of Allahabad, originally com- 
menced the hearing, but, on an applica- 
tion for transfer being made to the 
High Court, the case was ordered to be 
transferred to Mr, S. W. Bobb. 

The evidence produced by the prose- 

in * 

cution consisted of : 

(a) The circumstances surrounding 
the grant of the contract to Jagannath 
and the treatment accorded to Messrs. 
Mohammad Sharif and Gulab Chand, 
who had in January 1927 originally 
tendered for the contract and had their 
tender accepted by the Engineer, sub- 
ject to the sanction of the Board 
which was never granted, 

(b) The evidence of 13 labourers, who 
were engaged in the construction of the 
road or in oolleoting kankar who gave 
evidence to the effect that they had 
been engaged by Narbada Prasad and 
paid by him either on the road or at his 
house. 

j (o) The evidence of 6 cart-men, who 
eaicj, .jthat Narbada Prasad bad hired 


(f) The evidence of Lai, whose 

house was on the actual poition of loacl 
being remetiilled, wlio said that Nai- 
bada had told him that lie was going to 
take the contract for the road, and that 
Jagannath had told him he had 
been given a four anna share in it. ^le 
also saw the labourers at Narbada Pia- 
sad’s house. He deposed that Jagan- 
nath was a man who could not possibly 
undertake the contract, as bis financial 
means were very limited, and that pre- 
viously to this contract Jagannatli had 
been engaged by his brotlier-in-law' at 


Bs. 15 a month. 

(g) The evidence of the karpardaz of 
Mohammad Sharif and Gulab Chand, 
who had originally tendered for the 
said contract. He says that, after tne 
obstacles which had been put in tlie 
way of Mohammad Sharif and Gulab 
Chand, and at the time when it ap- 
peared fairly obvious that the delay 
which they were subjected to was deli- 
berate, Narbada Prasad one day told 


lim on the road that : 

ho wanted to take this fcbaka In the namo 
J Jagannath. How have you butted in . You 
ive up this or I will cause trouble and you 


* <■ 1 » _ II 


(h) The formal evidence as to the 
proof of the documents of the District 

Board. 

(i) Police and search witnesses. 

(i) Ld, lastly, the very import- 
ant documentary evidence which was 
discovered in the search of the houses 
of Narbada Prasad and Jagannath. 
These documents consisted of mustei 
rolls,; in which names of the labourers. 
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on t!ic *.’onuvi(jt- appo ir wii.Ii Uio aniount'J 
>vhicli wci’O pai'l to them, a cash !)Oolv 
consist in|L{ o! i;r! tries iroin hebiiuiiy 

1927 -town to I7th -iulv 1927 , set.tin.L^ 


out j lie jiayinetils iniflo l>y Kaibafla 
I’lasad for the iniijioses of the con tract, 
:in9 also debit ini' to the acruiint in 
iavour of Narbada Ih'asad a sum nl 
lls. 1,H00, to whiili \vc will a Undo uifcer. 
This cash book is of most vital impor- 
tance and, in our view, it is impossible 
for any one iiaving this evidence before 
him to come to any other conclusion but 
that Narbada Prasad was interested in 
the contract within the meaning of 
S. 34, District Boards Act. There w'a.s 
also a ledger account, which extracted 
from the cash hook all the payments 
made by Narliada Prasad from Feb- 
ruary to July, amounting in all to 
Rs. 2,9C0-i2-G, on account of this con- 


tract. (The contract price to be paid to 
Jagannatli was Rs. 4,995). The cash 
book, ledger and muster roll were dis- 
covered at Jagannatli s house. Jagan- 
natli admits tliat tlie writings in Mur is 
and the cash book and ledger are his. 
At tlie house of Narbada Prrasad was 
discovered a diary in the liand writing of 


Narbada Prasad himself, in 


wdiich 


there 


were entries wliich showed conclusively 


that Mahadeo Pandit and Bain who were 
emitloyed on the contract, were his ser- 
vants and that he was in the iiabit of pay- 
ing small amounts to Jagannath himsoif. 
It was admitted that Mahadeo and Sain 


were the servants of Narbada'Prasad, and 
it \vas proved that Mahadeo “wrote a large 
part of the accounts. A receipt for the 
sum of Rs. 100, which was the deposit 
made on Jagannath Prasad’s tender for 
tliis contract, was discovered in the 
pocket of Narbada Prasad. 

With regard to the proceedings of the 
District Board previous to the giving of 
the contract in question to Jagannath in 
May 1928, it is unnecessary for us to set 
the evidence out in detail, as this is all 
given in the record; hut there can be no 
doubt that every difficulty was put in 
the way of Mohammad Sharif and Gulab 
Chand, whose tender in January was 
lower than that of Jagannath. Orders 
were given to them by the Engineer to 
start work in expectation of the sanction 
of the Board in that month. An agree- 
ment for the contract was executed by 
these contractors in which they agreed 
to finish the road by the end of March 


1927. Tliey could not, however, get 
deli 11 i to Old era from the Board sanction- 
ing IJie contract. Application afterap- 
jilication was made by them to the 
lb) ird for clear orders: see letter from 
Wii/.ir Beg, dated Uth April 1927; but 
no ileiinifco reply could be obtained by 
them. Eventually, through disgust, and 
because the date by which they had 
agreed to finish the road had long since 
expired, these contractors wrote to the 
Board giving up the contract. With re- 
gard to this, an important letter was 
written by their agent Shahid Husain 
on 27th June 1927, one year before this 
prosecution w'as commenced to the 
Engineer of the District Board, in which 
he sets out their complaint and made the 
definite allegation that: 

“Pandit Narbada Prasad, Chairman, Sut" 
Committee, Mau having taken the contract in 
the name of his man, took possession of the 
entire materia! belonging to us,” 

The Engineer sent on this letter to 
the Chairman of the District Board with 
a note which dealt only with the amount 
of kankar in Mohammad Sharif’s and 
Gulab Chand’s bill and made no observa- 
tion upon the very important allegation 
against Narbada Prasad and Jagannath. 
It is further to be noted that, although 
this letter was placed before the Chair- 
man of the Board, no reply was received 
by these contractors, and no denial was 
mado of the serious allegations contained 
in the letter. It appears to us that the 
only explanation of tins can be that both 
the District Engineer and the Chairman 
knew the position very well and did not 
trouble to make a reply. On 10th May, 
Mohammad Sharif retired from the con- 
tract, and it is not unimportant to note 
that, although from January to May the 
sanction of the Board could not be ob- 
tained for Mohammad Sharif and Gulab 
Chand, in 24 hours the contract for 
Jagannath was sanctioned. It is also to 
be noted that, although security for com- 
pletion of the contract had been taken 
from Mohammad Sharif, none was taken 
from Jagannath. We are satisfied that 
influences behind the scene were being 
used to prevent Mohammad Sharif and 
Gulab Chand doing the work, and to 
obtain the contract for Jagannath. 

As to the evidence of the labourers on 
the road, their evidence was clear and 
was not shaken in cross-examination. 
is to be noted ^tbat in one of two casosj 
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where these witnesses gaive particularly 
■strong evidence the Magistrate put a a 
note at the bottom of the evidence of c 
**unsatisfactory demeanour,’’ The only 
suggestion in cross-examination against o 
these witnesses was that they were t 
either the tenants of Thakur Jaswant I 
■Singh or of Sheo Kunwar, against whom £ 
it was alleged by the defence that the ] 
prosecution was entirely due to their f 
enmity. It is important to note as re- 
■gards this allegation that Thakur Jas- i 
want Singh and Sheo Kunwar are the 
big zamindars in the neighbourhood and 
it would be only natural that the majo- ' 
Tity of the labourers employed should be > 
their tenants. The Magistrate dismisses ' 
this class of evidence on the ground that 
they are men of absolutely no status, 
a wholly unsatisfactory and unjudicial 
reason. 

As regards the cartmen, their evi- 
dence too was unshaken. The learned 
Magistrate dismisses this evidence on 
the ground that on the muster roll found 
in the house of Jagannath their names 
do not appear, and that they were 
^’evidently tutored witnesses." As the 
muster roll apparently deals solely with 
the labourers engaged in the contract, 
one would hardly expect that indepen- 
dent carters would appear on this roll. 

There is no reason to disbelieve the 
evidence of the boatmen. 

As regards the evidence of Ram Ku- 
mar, the learned Magistrate rejects it on 
the ground that in some case, in which 
this man had given evidence, the Magis- 
trate who heard tlie case, and whose 
judgment is exhibited in the record, com- 
mented adversely upon him as a man: 

''who hanctfl the Court of the Special Magis- 
trate (Thakur Jaswant Singh) and lives by 
either standing security to or by giving evi- 
dence for the parties in that Court," 

It is to be noted that the Magistrate 
vvbo made this comment does not give 
any clue in his judgment to the evidence 
on which he so found. Mr. Bobb dis- 
missed this witness with the remark. 

" He is evidently another hanger on in the 
<3oiirt of the Special Magistrate (Thakur Jaswant 

Singh)." ,, t* 

• We will deal with the allegations 

against Thakur Jaswant Singh hereafter. 

The evidence of Munni Lai- appears to 
us to be important and reliable, and yet 
hie evidenoe is discarded on the ground 
*hat "he is Thakur Jaswant Singh’s 
man/' 


We are satisliod that tlie oval evidenjo 
alone is suiliclenb to bring liome the 
charge to the accused. 

With regard to the documentary evi- 
dence a preliminary objection lias been 
taken by Dr-. Katju that tlie account 
books Exs. G-18 and G-20 arc nob admis- 
sible in evidence for want ot fonnalj 
proof. It cannot be questioned tliat the 
Crown is entitled to rely upon any mate- 
rial evidence of an incriminatory clia- 
racter found in the house of an accused 
person as the result of house search. If 
Exs. G-18 and G- 20 directly or indirectly 
connect Jagannath Prasad with the 
offence charged, the fact that those do- 
cuments were found in the house of 
Jagannath is itself a circumstance which, 
if unexplained, may seriously tell against 
Jagannath Prasad. It has nob been sug- 
gested in the case that any entries in 
tliese documents have been interpolated 
or •fabricated. 

Section 43, Act 2 of 1855, ri’ovidel 
that: 

‘‘Books proved to have been regularly kept 
in the course of business shall be adinissible as 
corroborative but not as independent proof of 
the facts silted therein." 

Act. 2 of 1855 was repealed and wa? 
replaced by the Evidence Act {Act. 1 of 
1872). S. 34 of this Act runs as follows: 

"Entries in books of account, regularly kept 
in the course of business, arc relevant when- 
ever they refer to a matter into which the Court 
has to cnouire, but such statements shall not 
alone be sufficient to charge any person with 
liability." 

From a comparison of the two sections 
referred to above, it is manifest that 
there is a material difference between; 
the two and the change of expression in 
the later Act, is not a mere variant but 
amounts to a substantial alteration in 
the law. Under the former Act, bookS; 
to be admissible had to be "proved to 
' have been regularly kept in the course 
I of business." In the later Act, the words 
> “proved to have been” have dropped out. 

■ The legislature dispensed with the neces- 
sity of any formal proof that the books 
^ were kept up in the regular course of 
^ .business. It was a matter of intrinsic 
evidence as to whether the books in 
question were books of account and re- 
3 gularly kept in the course of business, 
f It was held by West, J., In re, 

1 chershe Bezonji v. New Dhurmsey 
g Spinning & Weaving Co. (I), that onl y 

(1) [1879) 4 Bom. 576. 
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siicli books as arc rntcrcil up as transac- 
tions tiiko plate that- can be considered 
as ! ooks r('{;nla) ly kept- in tlie course of 
business witliin tlie meaning ol S. d4, 
Kvidenee Acf'. Tlieir Lordships of the 
Privy Cnuiicil did not approve ol this 
ruling and ludd tliat it gave a much to(j 
limited meaning to the section: Dt putij 

<>( Jkua Lnnhi v, llam 
■ 

Prasad (2). 

The only limitalioii im];oscd by the 
si at 11 t o is tlial tlio statement contained 

I 

in the acctaint hooks shall not alone be 
sufjicieni to eliargc any one ^vilb liabi- 
lity.'’ If the entries stood by alone, 
'without any independent evidence such 
as lias been produced in this case, the 
entries could not l.'e ti'cated as suflicient 
evidence to convict either Jagaiinath 
Prasad or Narbada Prasad. 

AVIictber or not the hooks have been 
regularly ke^'t in tlie course of business 
is a question of fact and this question 
may lie solved by a reference to the en- 
tries in tiic books. We liave examined 
these books of accounts. There are two co- 
lumns On each page relating to the debits 
and credits. The entries are duly dated. 
Tlie cash book begins on each date with 
the closing balance of the previous date. 
The entries on oacli side are totalled at 
the close of the day and the debits and 
the credits tally. There is a reference in 
the cash book to the corresponding entry 
in the ledger. The entries in the ledger 
on the debit and credit side agree with 
the entries in the cash book. 

It is clear therefore that these docu- 
ments are account books regularly kept 
in the course of business. 

The value of the entries is corrobora- 
tive and cannot be used as independent 
evidence to charge any person with liabi- 
lity. It was so held in DuarkO/ Das v. 
Sant Bakhsh ( 3 ). 

An account book is not a document 
which is required by law to be attested 
and S, 68, Evidence Act, has no applica- 
tion. Tlie prosecution do not allege that 
the documents have been wholly written 
or have been written in part by any par- 
ticular person except as to the entry 
which has been marked as Ex. G. The 
prosecution have established that the 
said entry is in the handwriting of Nar. 

(2) [19003 27 Cal. 118=20 I. A. 254=7 Sar 

. . 580 (P.C.). 

(8) [189P] 18 All. 92=:(1896) A. W, N. 233. 


bada Prasad. As to the rest of the en- 
tries ill tlic account books, S. 67, Evi- 
dence Act, does not apply. 

We liold that the documents in ques- 
tion are admissible in evidence against 
Jagannath Prasad and Narbada Prasad 
witliout any formal proof. 

It is to he noted that the documentary 
evidence completely upsets the evidence 
tliat the interest of Narbada Prasad 
in the contract was merely that of a 
financier in that he had merely lent 
money to Jagannath and had no inte-' 
rest in the contract itself. Mr. -Bobb 
says that in this matter Narbada 
Prasad acted as a banker. No one 
looking at these accounts could honestly 
come to this conclusion. The cash book 
shows that not only did Narbada Prasad 
pay substantial amounts to Jagannath 
himself for payment of bills, but that he 
paid small amounts from one rupee up- 
wards to various individuals on account 
of this contract, and, when he made these 
small payments, they were credited to 
him in the cash book. This cannot pos- 
sibly be taken to be the action of a man 
wlio is simply lending money to the veal 
contractor. It is important to note 
that Narbada Prasad does not pro- 
duce any promissory note or other docu- 
ment which he would in all probability 
have if the transaction was one of an 
ordinary loan. It is alleged that the 
loans were merely oral, and that no 
document was required. This might be 
so if the sums advanced w'ere one or two 
sums of, say, Es. 1,000 or Es. 2,000. It 
is an impossible suggestion where money 
was advanced daily in sums of one rupee 
upwards. Narbada Prasad must at least 
have kept some account himself to record 
the amount if he was only lending the 
money, and the account found was 
Jagannath’s only. Narbada produces no 
such record. These accounts corroborate 
the statement of the workers that they 
were paid by Narbada Prasad. There is 
one other curious item in the cash book. 
On 30th July 1927, the District Council 
passed a resolution agreeing to pay Bs. 
1,800 to Jagannath on account of the 
contract. This appears", according to the 
record, to have been paid by cheque on 
1st August. There is an exact similarity 
between the amount paid by the District 
Board and the amount appearing in th© 
cash book on 17th July. It has been 
contended by the prosecution, and de- 
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niod. by tli6 d6f6nc6, tlisifc this sum of 
Es. 1,800 is the amount ^Yhich was paid 
by the Board. It certainly was brought 
into the contract account, and although 
the dates, as we have set out above, do 
not coincide, it is probable, in view of* the 
way in which the District Boajd caiiied 
on business, that this amount was indeed 
the sum received from the District Boaid. 

It may be that this amount was paid 
earlier than the documents show, and 
that subsequently the matter was put 
right. It is curious, as regards this sum, 
that it appears in two amounts Es. 1,783 
debited to Narbada Prasad as against the 
amounts that he had paid, and Es. 12, 
which appears under the heading Jagan- 
nath went to Banda for bringing money. 

If this really was merely a repayment to 
Narbada Prasad of a sum lent by him 
(he having no other connexion with the 
contract), it is a x^sculiar thing that a 
* sum of Es. 12 should be deducted by 
Jagannath for his expenses in getting the 
money. • 

As regards the ledger account, it was 
contended by Dr. Katju on behalf ^ of 
Narbada Prasad that as a large proportion 
of the amount was paid or expended by 
Narbada Prasad from February to May, 
and that Jagannath did not obtain the 
contract until 13th May, therefore, the 
payments previous to May could not pos- 
sibly have been on account of Jagan- 
nath’s contract. It is to be noted that 
Jagannath had previously held one or 
two contracts from the Board. There 
are two observations which we have to 
make uj)on this contention of Dr. Katju. 
Firstly, that if, as we think, appears to 
be clear from the account, the x)ayments 
from February to May w'ere made on 
behalf of this contract, it conclusively 
proves that Narbada Prasad knew 
months before Jagannath obtained the 
contract that he !;wa3 going to get it. 
Alternatively, !if the earlier ^ payments 
were not made on behalf of this contract, 
they were made on behalf of other con- 
tracts which Jagannath had fi’om the 
Board, and therefore would show that 
Jagannath’a previous contracts were also 
really the contracts of Narbada Prasad. 
There must have been later accounts 
kept by Jagannath relating to this con- 
fctftofc showing how th© final paymonts by 
\ the Board were dealt with. Such ac- 
counts would have been of great assis- 
trnce to the defence if there was only a 


loan by Narbada. No later accounts were 
produced. The inference is obvious. 

Tlie receipt for tlie deposit on tlie ten- 
der of Jagannath was, as already stated, 
found upon Narbada Prasad, and it is 
important to note that when Jagannath. 
made his statement before the Magis- 
trate on 15th September 1928, ho wa-. 
asked this question: 

*'Had you dei)Osibed Es. 100, tlio 
nest money, along with tender, l^lx. A-e? ’ 
The reply was; 

*'Ag regards this, at this time I do not 

want to say anything.” ^ 

Narbada Prasad admitted, in answci 
to a question before the Magistrate, that 
this receipt was found on liis person; 
and, when asked if he ’wanted to state 
any tiling more, said, No. I shall file a 
written statement,” Tlie answer of 
Jagannath to this question ’ makes us 
think that he did not. in fact, i)ay t.ie- 
monev and tliat it was paid liy Narbada 
Prasad and that, therefore, he kept the 
receipt himself. e have no conht tnco 
in the defence evidence as regards this 
receipt. As regards the financial posi- 
tion of Jagannath, we are satisfied that 
he was not a man who could undertake a 
contract of this character. Ha himse. , 
in a letter to the District Board, calls 
himself a poor man. There is the e\ i- 
dence of Muni Lai which describes his 
financial position and to which there was 
no cross-examination. Neither w’as 
Jagannath’s brother-in-law called by the 
defence to deny Muni Lai’s statement as 
to the pay given by him to Jagannath. 
Thore is not only the evitloncc of 
bada’s diary of very small payments o 
one rupee and tw'o rupees being made to 
Jagannath, but also that of a defence 
witness who says that he lent Jagannath 

money in small amounts. . , j * 

The defence in this case consisted ot 
the evidence of several servants of the 
District Board and one or two others, the 
gist of which was that, as far as ey 
knew, there was no connexion between 
Narbada Prasad and Jagannath m ttie 
matter of this contract. It is clear that 
negative evidence of this sort cannot 
displace the positive evidence of the 
mass of witnesses who gave affirmative* 
evidence conclusively proving the con- 
nexion between the two accused w'lth re- 
gard to this contract. „ r 

The main defence was an allegation ot 

enmity against R. ^B. Thakur Jaswank 
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Singh, a Sjxjcial and Honorary ?dagis- 
(ra!(; in i'ianda and a 1 irgo /. itnind ir, tlie 
.ground ofoinnily hting thal soino Id yoar^; 
ago Narbada i.’ra^ad joined in a nicinurial 
to lilt,' Ijoeal (loveriiiiient iiraying tliaL 
Tijakiii' J i^want Singli should not lie ap- 
puhtiLod an idonorary M agist I’ale. As to 
this, wc have tlio evidence (d a delencc 


^v it ness, Mr. Pea rev Tja!, in whicdi hesavs 
that shortly before tlie L'on tract in this 
•c ise Thakur Jaswant Singh told him 
that Narbada Prasad was a “good man.” 


'Tiiere is no evidence tliat Thakur Jas- 
want Singh took the slightest notice of 
■this memorial, so long ago, to the Local 
Government, or liad the slightest enmity 


against Narbada. The reason of fciio 
nioniorial is clear from the evidence of 
another defence witness, wlio says that 
Tiiakur Jaswant Singh was a strict Magis- 


tiate. In a district like Banda, which 
produced such a District Board, it is not 
to be wondered that a Magistrate who 
did his duty would be unpopular with 
•certain persons. It is admitted l)y Dr. 
Katju on behalf of Narbada Prasad that 
there is no evidence on the record of 
enmity or conspiracy on the part of 
Tfiakur Jaswant Singh on whicli he can 
rely. We agree entirely with Dr. Katju. 

The other branch of the defence w'as 
that Tliakur Jaswant Singh, together 
with one Sheo Kunwar, conspired to 
•bring the charge in this case out of en- 
mity. The reason of the enmity as 
regards SJieo Kun^Yar was alleged to be 
that Narbada Prasad was the rever- 
sioner of Sheo Kunwar, that Sheo Kun- 
war adopted the son of one Sheo Balak 
in order to defeat the claim of Narbada 
Prasad, and that from that date these 
conspirators were determined to do some- 
thing to put Narbada Prasad out of the 
way.^ That this is an unfounded accusa- 
tion is clear from the record itself. The 
defence evidence shows clearly that the 
adoption took place in June or July 
11128, and that the investigation by 
Thakui Jaswant Singh ended in March 
1928, and the Government sanctioned 
■the prosecution of Narbada Prasad in 
July 1928. It is clear that the prosecu- 
tion of Narbada Prasad was well on the 
way before the alleged cause of enmity 
ever arose. Further the reason of en- 
.mity alleged might cause Narbada to 
dislike Sheo Kunwar, . but could hardly 
'Cause Sheo Kunwar to have enmity 
;against Narbada. 


.•UtB.Vn.\ PU.VSAI) 

It is clear from the above that the 
evidence for tlie iiosecution in this case 
was uvL'i whelming and that there was 
really no defence to the cliarge. 

We liave already made some com- 
ments upon the judgment of tlie learned 
Magistrate, but in addition he accepted 
as proved tlic enmity of Thakur Jaswant 
Singli and the conspiracy of Thakur 
Jaswant Singh with Sheo Kun\var on no 
real evidence. He, therefore, held that 
no evidence by any tenant of these two 
persons could le taken into considera- 
tion, although he omits to note that at 
least five of the prosecution witnesses 
were not tenants of either of them. He 
says that Munni Lai and Kam Kumar, 
ferry contractor, were hangers on in the 
Court of Thakur Jaswant Singh and 
therefore could not be believed, and 
further that the evidence of the mass of 
the prosecution witnesses was that of 
men of “absolutely no status”. He men- . 
tions the evidence of Shahid Husain who 
gave evidence that Narbada told him 
that he wanted to take the theka in the 
name of Jagannath etc. This important 
evidence (which is not alleged to be 
tainted with enmity) is dismissed with 
the observation that Shahid did not 
mention this to anv one. The Magis- 
trate omits to mention the important 
letter of 27th June 1927, when the alle- 
gation that Narbada Prasad was the real 
contractor was made by this witness to 
the Engineer and forwarded by him to 
the Chairman himself long before this 
case was even contemplated. 

On the other hand, the defence evi- 
dence, negative as it is, he takes to 
prove absolutely that there was no con- 
nexion ‘between Narbada Prasad and 
Jagannath in respect of this contract. 
He hardly mentions the very important 
accounts exhibited in this case. He 
certainly never deals wdth the obvious 
inference to be drawn from them. He 
comes to the conclusion that the account 
found in Jagannath’s house show: 

"that Jagannath was really the thekadar 
and Narbada Prasad was only helping him 
with monev." 

a perverse finding. He further says: 

"This fact (that Narbada Prasad was lend- 
ing money) evidently gave rise to the rumours 

that he was the thekadar and gave a chance to 
his enemies to trump up a case against him.’* 

From what we have said, and from 
the record, it is obvious that there ^vas 
no evidence to establish the defence of 
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enmity or conspiracy, and therefore the 
whole basis of the Magistrate’s judgment 
is swept away. The Magistrate says 
that there was no reason why the sanc- 
tion of the Commissioner could not have 
been obtained if Narbada w'anted the 
contract. We feel sure the Board knew 
well there was no likelihood that the 
Commissioner at that time would sanc- 
tion the grant of a contract to a member 
of this Board. The Magistrate further 
says that Narbada knowing the law 
would never tell any one he was interes- 
ted in the contract. He certainly did so, 
however, and the reason may well be 
that both he and others in Banda did 
not consider the breaking of this law as 
a serious matter. In some circles a man 
in the position of Narbada is considered 
foolish if he does not take advantage of 
his opportunities. We hope the result 
of this case will show that such conduct 
involves serious risk. 

We find it impossible to believe that 
any Judge dealing honestly with the 
evidence before him, and being un- 
influenced by considerations other than 
the evidence, could have come to the 
conclusion at which Mr. Bobb arrived. 
We consider that this aspect of the case 
is extremely serious, and we consider it 
to be our duty in the interest of the 
purity of the . judicial service to direct 
that a copy of this judgment be sent to 
the District Magistrate of Allahabad for 
.enquiry into the conduct of the Magis- 


much too common in India and it ought 
to be recognized that where a dofcfue of 
this character is obviously false, that, 
fact ought to he taken into consideration- 
in awarding punishment. , 

R.M./R.K. Aifpnt' nUol e I. ^ 
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M t . Baku ta ua r i — A ppl ican t . 

V. 

“Opposite Party. 

Criminal Appeal No, 577 of 1929, 
Decided on 9th September 1929, from 
order of Sess. Judge, Meerut, D/- 23rcl 
May 1929. 

(a) Penal Code S. 30Z— Mere pressing of 
mouth of deceased does not amount to mur- 
der when death is due to blows dealt be- 
forehand by another person. 

P. attacked H with a lathi and hit him oiv 
his head. P then asked B to press H's mouth 
with a cloth. B did as she was ask-jJ. In tiis- 
post mortem H’s skull was found to be siias- 
tered into 14 -pieces. 

Upon medical examination it was found uhat 
death was due to injuries on the head causjd 
by P. The blows were not struck in furthe- 
rance of common intention on the parj of P 
and B, There was no evidence that death had. 
been caused by strangulation. 

Held : that B was not guilty of murder. 

[P 47 C 2] 

(b) Penal Code, S. 201 — Accused must 
Cause evidence to disappear in order to- 
screen offender. 

The essence of S. 201 is that the accused 
caused the evidence of the commission of the 
offence to disappear with the intention of 
screening the ofiender from logal punishment. 


tvate. 

We allow the appeal of the Local 
Goverument, set aside the order of ac- 
quittal of the learned Magistrate, direct 
that Narbada Prasad and Jagannath 
Prasad be arrested and that, as regards 
Narbada Prasad, he serve three months’ 
simple imprisonment and further pay a 
fine of Rs. 1,000. As regards Jagannath, 
we consider that he was'merely a servant 
of Narbada Prasad in this matter and 
under his influence. We, therefore, sen- 
tence him to one month’s simple im- 
prisonment, With regard to the sen- 
tence on Narbada Prasad, we have given 
him a longer sentence and a larger fine 
than otherwise we would have done, had 
it not been for the nature of the defence. 
False allegations against innocent and 
respectable persons of criminal conspi- 
mpy to bring false charges, when used as 
|ende, aggravate greatly the origi- 
ofifence. This type of defence is 



P murdered H aiidorlerod B to help hiin- 
carrying iho corps3 to a ditch and burying tlu 
wearing appeared. 

Held ; that the oflenco under S. 201 was not 
proved against B. B in helping to c.itry the 
corp 92 to Iho ditch was acting under orders 
of P and she appeared to hava been bullied 
into doing the act. B’s acts were not volun- 
tary nor dono with the intention of screoning' 
the offence from punishment. [E* 48 0 2] 

(c) Criminal Trial— Evidence — Apprecia- 
tion of— Cft«f ought to be decided on tan- 
gible evidence whether poiitive or circum- 

itantial. , ..... 

Cases ought to be decided upon tangible evi- 
dence, be it positive or be it circumstantial. 
The Court is not justified in convicting an 
accused upon facts which are not borne out 
by the record, which militate against the medi- 
cal evidence and which are the result of noth- 
ing but speculation. [I* 48 C 2]. 

M. Waliullah — for the Crown. 
Judgment. — Mt. Bakhtawari was 
committed to the Court of Sessions at 
Meerut to take her trial under Ss. 302. 
and 201 1. P. C. 
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T!ie tliarge was that on 2/ t)i Novenv 
bcr 16 2b, slio tiuirtlornci one Ilarltans, 
cluiuuiflai' by tbiottling liim ; ami that 
liaviiig ivaS'tn to heIio''*o t-hat Tlarbans 
liah liecm niiinlerod, she caused the evi- 
dence uf the ci irne to disaitpeir ijy buvy- 
ing the coi'itse ot Harbans ami his clothes 
etc. in a lield adjoining. the tlnldluir rail- 
way station. 

The accused pleaded not guilty to both 


tliO charges. 

Tlie case was tried by Mr. Picghuiiath 
Prasad who held Mt. iiakhtawari guilty 
oi’ botli the charges and sentenced her to 
transiinrtation lur iite iimlei' S. dU2, 
I. P. C., and to Olio year's rigorous impri- 
sonment under S. 2(H, 1. P. C. 

The central iigure in tdie ease is one 
Phool Singh, an Indian Christian, who 
with his wite Mt. Bhagwati and two 
children, one of wliom is named Bendick 
alias Balwant lived in a house in mouza 
Doiiai within the police circle of Ghazi- 
abad. Bendick alias Balwant was liis 
son by a deceased wife. Phool Singh 
wa.s an abandoned prol'iigate. Ho was 
indill'erent to his wile and msed to beat 
her. .\bout six montliS b-efore the oo- 
currence, he lironght IMfc. Bakhtawari to 
his lioiise. Mt. Bakhtawari is a chamar 
woman. Her husband is a re.sident of 
mouza Dliandhar ami appears to have 
forsaken Mt, Baklitawavi. The latter 
was proceeding to her father’s liouse in 
mouza Nandpiir when she met Phool 
Singh at the canal distributary of Asa- 
latpur. Phool Singh saw her, conceived 
a guilty passion for her and asked her to 
accompany him. She refused, but Phool 
Singh forcibly took her to his house and 
kept her there as his mistress. Upon 
her arrival, the wife, Petvo Nila Bhag- 
wati asked her how and why she came 
and she said that she had been forcibly- 
brought by her husband. Phool *Singh 
did not allow this woman to go away. 
The husband, who had never cared for 
his wife, became more indifferent to her 
after the arrival of the accused. The 
wife naturally did not like the continu- 
ance of Mt. Bakhtawari in, the house. 
■It is not difficult to visualise the bicker- 
ings and quarrels, which this unfortu- 
nate incident gave rise to. 

The matter appears to have forced it- 
self to the notice of the village people 
and became a subject of village gossip. 
One Sukhdeo informed Ganga Sahai, the 
Tillage Mukhia that a “stolen woman” 


]i;ul come to tlio house of Phool Singh. 
Tim Mukhia asked Harbans chaukidar 
to take Phool Singh to the thana at 
Ghaziabad. Upon the chaukidar’s en- 
quiring, Phool Singh said that the ac- 
cused was his sali. The chaukidar said 
tliat they must go to the thana. They 
started for the thana. The chaukidar 
1 1 ad 1 vi s ai n i f 0 r m on. The y p roce eded on 
foot along the railway line and the 
cartiige consisted of the chaukidar, Phool 
Singh, his wife i\Ifc. P) hag wati, her two 
chiMren, Balwant and the accused. 
V\ lien they had passed the Guldhar rail- 
way .station, the chaukidar was asked 
by a man to release them as he had got 
no warrant. Che chaulddar did nob 
agree. A few paces ahead, ‘they met the 
station master who had two men with 
him. The station master intervened and 


asked the chaukidar to release them but 
the latter was obdurate. Kalla Earn 
station master admits having met these 
people along tlio railway line towards 
the Ghaziabad side, two posts beyond 
tlie outer single. He says that the Isa 
asked him to get him released from the 
cliaukidar, w'lo was forcibly taking hip 
off, but he refused to interfere. He is 
contradicted in this respect by Petro 
Nila Bhag wati. We prefer to accept 
her statement. 

Tliafc the chaukidar under the direc- 
tion of the Mukhia arrested Phool Singh 
and Mt. Bhagwati with his family pro- 
ceeded towards the thana is a matter 
whic’h is proved without any reasonable 
doubt and is admitted by the accused. 
All the witnesses for the prosecution 
namely Sunda, brother of Harbans, Bhag- 
wati, Bendick alias Balwant and Bhag- 
wan Sahai who is a thoroughly inde- 
pendent witness are agreed on this point. 

Bv the time thiifc the nnvtv had Cros- 


sed the wirefencing, Phool Singh appears 
to liave warmed himself up into a rago- 
The time and place were opportune. It 
was a lonely spot. The night had set 
.in. Not a single man was visible in the 
field. Phool Singh started a quarrel with 
the chaukidar and said that night bad 
come and he was not going any fur- 
ther. Phool Singh struck danda on the 
temple of chaukidar. The chaukidar 
fell down. Phool Singh gave him two 
or three more blows. Mb. Bhagwati 
states that Phool Singh sent for the ac- 
cused and both he and the accused 
dragged the chaukidar three or four fields 
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away into another field. There he called 
his wife and asked her to make a ditch 
in which the chaukidar was to be buried. 
Mt. Bhagwati refused and said that he 
must do that work for himself. Bhool 
Singh and Balwant made a ditch, After 
the hole had been dug he asked Mt. 
Bhagwati and the accused to help him 

“ iQ llftiog the body of the chaukidar in 
-such a maaucr so as not to leave any mark as 
would be otherwise caused if the body were to 
be dragged. 

Mt. Bhagwati said that the chaukidar 
was still living and that he should not 
be buried alive. Phool Singh sat over 
the chest of the chaukidar and asked the 
accused to press his mouth which the 
latter did with a banian. Phool Singh, 
Mt. Bakhtawari and Balwant carried 
the corpse to the- hole, stripped the 
ohaukidar of his uniform and buried him 
in the hole. The clothes of the chauki> 
dar were buried at different places. His 
chapras was buried in a field. Phool 
Singh took his dhoti and shoes and gave 
the shoes to Mt. Bakhtawari to wear. 
Mt. Bhagwati continues : 

During fclis time the accused was pressing 
the mouth of the chaukidar, my husband and 
my older son had gone and further dug bho 
place, which had been previously dug.” 

It is clear, therefore, that no witness 
other than Mt, Bhagwati was present at 
the time when the mouth of the deceased 
was pressed by the accused, Mt. Bhag- 
wati moreover does not say that the ac- 
cused tried to throttle Harbans by press-" 
ing his neck, nor does she describe how 
and in what way Mt, Bakhtawari pres- 
sed the mouth of the chaukidar. 

Balwant substantially supports Mt. 
Bhagwati, He says that after the blows 
had been given, the chaukidar began to 
breath hard, Phool Singh asked Bakh- 
tawari to drag him into afield. This 
was done accordingly. This statement 
agree with the version given by 
%5^f8wati. The witness adds : 

tn npAflB tiJ father got the accused 

chaukidar, while m\^ 
father eat upon hi. chert. At the same time. 

idat. While the throat was being preesed. 

the mouth of the 
Mv ^ 1 w ohaukifar then died 

tkA the acouBod took over 

She chaukidar and buried him in that hole. 

f «« mSi, w wae diBooverod 

ta fci* ^“f®rmatioa wae given 

M^B b^her Sunda who identiaed the oorpsa 
Uttm certain peculaxitv in the foot. The eoepee 

trnnk; Two hande and one 
miitiag. Tbeoorj^ WM loand bet* 


WC311 th^ nil way linos ;it a flisjanco ot ono 
telegraph post fromtho r.ulway guard-pust, 
known as Sohani posb, in the dir -L-biun oE (Mia- 
ziabad. Tho usual posb iuoi't:?',ii was h'ld. Tli ’ 
body had roichcd an advance stage ol decinn- 
position. The skull was found shautarod in'jo 
fourteen pieces and blood dobs w-.-ro [ound on 


a piece of the occipital bone at Slu itas,! oE th-* 
skull and on a piece of the riglit fr<>jit U bo;v 
and parietal bone, Drain and niimbiMn-'S 
were missing. There was a IractEtro oE i-li' 
breast bone at the junction of uppjr and mid Do 
third with fracture of th) ribs.” 

The ribs second to sixth on the iigiit 
side were fractured ; the ribs secuiul 
to the fifth on the left side wore 
decomposed. The left collar bone was 
also fractured. The liver was decom- 
posed. A portion of the liver and 
the whole of the right kidney were miss- 
ing and were probably eaten by animals. 
According to the Civil Surgeon, death 
was due to shock and lioeiiiorrhage and 
apparently to the injury to fciio skull. 

The post mortem was iield by Col. 
O’niel, Civil Surgeon of Meeriifc. He gave 
his statement before the trviug Maiiis- 


Mt. Bakhtawari made a statement 
under S. 164, Criminal P. C., on 3i’d 
December 1928. Her story appears to be 
consistent with the statements of the 
principal witnesses for the prosecution. 
She makes no attempt to minimise licr 
share in the transaction. Three persons 
are said to have intervened and to liave 
asked the chaukidar to leave Phool Singh 
but the chaukidar refused. After tliis 
Phool Singh offered the chaukidar a bribe 
of Rs. 10. The latter did nob agree and 
used abusive language : 

" Then Phool Singh hit fcho chaukidar with 
a lafchi. The chaukidar uttered only one cry 
saying ”0 B.ilwant Singh” and then he fell 
down and became uiicouscioiig. He hit the 
lathi blow on the chaukidar’s tsmala. He -hit 
two or three more lathi blows after his falling 
down .and then the chaukidar died. Phool 
Singh and his wife and I dragged him to a dis- 
tance of over two or throe fields. Phool Singh 
sat on-him there and told both of as to dig a 
place for burying him. Wc said that we would 
not be able to do so. Theceupou, ho, after mik- 
ing us sit there, went to dig the earth and 
told us to keep the chaukidar’s mouth pressed.! 
Thereupon the Munshiain (Ht. -Bhagwati) and 
I both pressed the ohaukidar's mouth. When 
he came after digging the earth, Munshiain, 
Phool Singh and I carried the chaukidar and' 
threw him into the pit. Then Phool Singh' 
removed the clothes of the chaukidar and all 
three of us hurled them in the sand.” 

Upon the aforesaid evidence, it is not 
poaaible to uphold the conviction of Mt. 
Bakhtawari under S. 302, I. P. C. The 
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imirdcr was (.ornmi^totl by Vnool Siiigli, 
wtio sin isitt’b ijl'it' skull to b\ his 

l‘lo\vs. 4’)iu assjtult was nuule 
w i; li a 'b'sign ainl rxecutcd wirli Ini'V 

I i t’UK'i nlt.)U;i V lolellCO. f hC I’ioWS 

woie not struck in hirthcraiico ol a com- 
iiion intention on the part of 1 hool 8ingh 
anti Mt, Bakhtawari. Judging Irom the 
medical evidoneo and considering tho 
nature of t!ie injuries on tlie innlilated 
corpse of Ilarlians, it is clear that ile.ith 
was tho result of tho blow upon tlie skull 
which sina^lied tho skull lo fointeen 
pieces. Tliero is no evidence tluit the 
death was caused hy tlirotUing or Ml an- 
gulation. There is no evidence that 
Mt. Bakin aw ari pressed the tliroat of 
Harhans chaukidar. She ailiiiits that 
slie pi’ossed the inoutli of tlie cliaukidar 
and Mt. Bhagw'ati says that she pressed 
his mouth wdtli a banian. Phool Singh 
is proved in this case to be a thoroughbred 
rulUan. He had a hasty and violent 
temper. In tho presence of Mt. Bakhta- 
wari and of Ills wife, lie had just com- 
mitted a most brutal and violent murder. 
Mt. Bakhtawari must have been consi- 
deralily fifraid of him. He asked her to 
drag the corpse. She had no interest in 
doing so. It is Phool Singh who_ dug 
the trench and not Mt. Bakhtawari. It 
was Phool Singh, who buried tlie dead 
body and not Mt. Bakhtawari. When 
Phool Singh asked her to press tlie mouth 
she evidently acted order the influence 
of fear and compulsion and may well 
have made a pretence of pressing the 
mouth, without ‘exerting such force as 
may cause suffocation. There is no evi- 
dence that the banian was inserted into 
the mouth of Harhans deceased. 

The learned Sessions Judge appears to 
have realized that -the evidence on the 
record w’as not suflicient to justify the 
conviction of Mt. Bakhtawari on a charge 
of murder. He examined Dr. A. N. Mu- 
kerji, Assistant Surgeon attached to the 
Meerut Hospital, who deposed that if 
the mouth and the nostrils of an injured 
person were effectually closed, it would 
take about ten minutes to bring about 
his death. And if the said person was 
gasping at the time and if somebody sat 
over his chest and another person closed 
his mouth, the death of that person 
would certainly be hastened. From this 
evidence the learned Judge concluded 
that the accused by closing the mouth of 
the deceased accelerated his death. 


v. Emti udr 

Case^ ought to he decided upon tangi- 
1 1(' ('vid(Mue, 1 e it positive or be it cir-j* 
eumstar.tial. But there was no warrant! 
for the h‘ lined fcessions Judge in con- 
victing t lio appellant of murder upon 
facts which are not borne out by the 
record, which militate against the medi- 
cal evidence and whicli are the I’esult of 
speculation ‘and nothing but speculation 
on the part of the learned Sessions Judge. 
Tlie conviction of Mt. Bakhtaivari under 
S. 302, 1. P. C., was therefore improper 
and unjust and must be set aside, 

The essence of S. 201, I. P. C., is that 
the accused caused the evidence of thej 
commission of the offence to disappear 
witli the intention of screening the offen- 
der from legal punishment. Mt. Bakhta- 
wari in helping to carry the corpse to 
the ditch or in burying the wearing 
apparel of tlie cliaukidar was acting 
under the orders of Phool Singh. She 
appears to have been bullied into doing 
the act. Her acts were not voluntary 
nor done with the intention of screening 
the offender from punishment. The 
murder was committed by Phool Singh. 
He was interested in wiping off all evi- 
dence against himself. He was taking!' 
steps to prevent his wife and mistress 
from coining forward as witnesses against 
himself. With this object in view, b& 
appears to have asked Mt, BakhtawaH 
and Mt. Bhagwati in lending a helping 
hand in eitlier carrying or dragging the 
corpse and in burying the clothes. With- 
the object of tightening the fetters, he 
appears to have given the shoes of 
deceased to Mt. Bakhtawari to wear. He 
was anxious to secure a complete sevei* 
ance of connexion between himself ana 
Mt. Bakhtawari and actually sold Mt.- 
Bakhtawari to Bhagvvana sweeper foi 
thirty rupees and a coat. But this wae 
not all. He stripped his wife Mt. Bhag- 
wati of all her clothes, made her put on 
a light sheet and threw her into a canal- 
to be drowned. Fortunately, the woman 
was not drowned ; she was rescued. 

The offence under S. 201, I. P* 
not proved against the accused. 

We allow the appeal, set aside the 
convictions and sentence under Ss. oOi- 
and 201, I. P. C., and direct that Mt. 
■ Bakhtawari be released at once. 

K.m./r.k. Apj:eal allou’^a. 
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Mukerji and Niamatullah, JJ. 

In the matter of, Lachhman Prosad 
Bahu Ram of Catunpore. 

Miscellaneous Case No, 898 of 1928, 
Decided on 9th July 1929. 

^ (a) Income-tax Act (1922), Ss. 23 (4), 22 
(4) and 23 {3)— Person carrying on business 
at Cawnpore, Bombay and Calcutta'^ Head 
quarters at Cawnpore— Income-tax Officer 
Cawnpore issuing notice under S. 23 (2) to 
submit total income— Return submitted for 
Cawnpore and Bombay businesses — Return 
' for Calcutta submitted tq Calcutta officer 
Notice under S. 23 (2) on lUh August 1927 
combined with notice under S. 22 (4) Ac- 
counts produced of Bombay and Cawnpore 
businesses — Accounts examined — Fresh 
notice under S. 22 {4} on 18th February 
1928 to produce Cawnpore accounts— Fur- 
ther notice under S. 22 (4) on 22nd Febru- 
ary 1928 for property accounts and trial 
balances of Calcutta shop— Letters written 
on 24lh February 1928 to Calcutta Income- 
tax Officer to examine accounts at Calcutta 
and send report— Assessment under S. 23 
(4] held not correct. 

The assesseea carried on business at Cawn- 
pore, Bombay and Calcutta with headquarters 
at Cawnpore. The Income-tax Officer, Cawn- 
pore on 22ad April 1927 issued notice under 
S. 22 (2) requiring asaessees to submit a return, 
of their total income in the previous year. On 
different occaaiona the asaessees submitted re- 
turn for Cawnpore and Bombay. With regard 
to Calcutta business they submitted no return 
to officer at Cawnpore, hut submitted one to the 
officer at Calcutta. On lUh August 1927, lu- 
come-tax Officer, Cawnpore, issued a combined 
notice under S, 23 (2) and S. 22 (4) requiring 
the assessees to produce the accounts and 
evidence relating to their income at Calcutta 
and other branch places of business. On 2Gth 
August 1927 accounts were produced for Cawn- 
pore and Bombay businoBsea. After examining 
Bombay and Cawnpore books Income-tax 
Officer, Cawnpore, postponed case sine die 
pending receipt of a report of the Income-tax 
Officer, Calcutta, which was received on 17th 
February 1928 but this was not accompanied 
with certain documents thought necessary by 
the Income-tax Officer in Cawnpore. He, 
thereupon, Issued another notice under S. 22 
(4) on 18th February 1928 requiting aBBessees 
to produce accounts of the headquartera at 
Cawnpore. The Cawnpore accounts made him 
suspicious of the oonectnoss of the report 
received from Calcutta, He accordingly served 
ft notice on SSnd Fobruftry 1928 under Sp 22 (4) 
calling for the production of accounts of the 
Calcutta bufliness. The general agent of the 
asseasees on 14tb March 1928 stated tha 
Calcutta shop accounts conld not be proauceu 
hecauee tha account Iwoks had ^ready moh 
ptoduced in Calcutta to the officers tbejfe. 
iThe case wae again postponed pending receipt 
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of a further report from tbo Incoiiie-taK Onicer 
at Calcutta which was asked for tty a letter 
written by the Income-tax Ollicoi- of Lj;iwii))(Me 
on 24th February 1928. On :30th bfareh 1928 
a report was received from Calcutta but with- 
out Profit and Loss accounts. The general 
agent was therefore asked to preduco the ac 
counts of the Calcutta bupine-s which the 
agent declined. The Income-tax Ofricer, there- 
fore, purported to act under 8. ‘.^3 (1), 

Held : that under the cireumstanco-! ^tho 
assessment was not rightly made undci 
{4}. Both the combined notices had been 
waived and it would be extremely unfair on 
the part of the Income-tax Ofticcr to turn 
round aud say, without giving the asscsscc a 
fresh opportunity to produce the books, that 
their failure on previous eccasions to produce 
accounts subjected them to a penalty of having 
a bast judgment- assessment made 
them. [P(ioC2J 

Jjs ^ (b) Income-tax Act (1922), S. 22 (2) 
Person carrying on business at different 
places— Separate notices requiring separate 
returns of €&ch br&ncK not nccessaryi 

Where a person is carrying on business at 
diflerent places, it is not incumbent on the 
Income-tax Officer of the principal place ot 
business, where an assesseo is assessed to in- 
come-feax, to issue separate notices under S* i- 
(2) requiring returns in respect of the income 

of each branch of the asscsseo’s branches. 

[P 57 0 IJ 

(c) Income-tax Act (1322), S. 23 (2) and 
22 (4) — Accounts denied ~~ Income-tax 

Officer can still presume their existence. 

Even when an assassee denies the existence 
of accounts or documents, the Income-tax 
Officer can presume the existence of such ac- 
counts or documents. [D 57 C 1] 

(d) Income-tax Act (1922), S, 22 (2)— 
Person carrying on business at different 
places — Return submitted at branch place 
Officer at principal place of business can 
compel assessee to produce a return of the 
accounts of that branch. 

An Income-tax Officer of an assessee s^ -piin 
etpal place of business lias jurisdiction to 
compel sneh assesses to submit a return and 
produce accounts in respect of a brunch busi- 
ness even though he has submitted a return, to 
produce accounts, and otherwise complied with 
all the requirements of the law boforo the 
Income-tax Officer of the place whore ho has 
such a branch business. CP C 2] 

:}{ (e) income-tax Act (1922), ^ S. 23 (4)— 

Officer at principal place of buamesi is not 
bound to accept report of officer at a branch 
nor need the former ask for report from the 
other — A# 5 efiment can be made under 

S, 23 (4). 

An Income-tax Officer of the principal place 
of business is not bound to accept the report of 
the Income'tax Officer of a place whore assessee 
is carrying on a branch business nor is ho 
bound to refer tho matter back to the latter 
officer for further enquiry. The former can 
assess tho assessee according to his judgment 
under S. 23 (4J. CP ^ 

(f) Income-tax Act, S. 22 (4) Notice at 
principal place of business to produce ac- 
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counts of all branches also — Notjes is not 
il legal. 

Noiice niiclor S. ^2(1) issued hy the Inoorue- 
ta:: 0 Hirer at the place where a person has a 
principal place of husiness is not invalid 
because it includes accounts and doc aments 

r-onnectod with the assessec’s branch shop. 

[I* j7 C 1] 

^ {g} Income-tax Act (1922), Ss 23 (4). 

22 (4) and 23 (3)— (Per dfa/ro ji. J.)— Enquiry 
under S. 23 (3)— Notice under S. 22 (4) can- 
not be issued (K iaihalullnh, J., coniYx) olAfer. 

Per jUa-ViOVi. .7. — .An luconic-tax OlTicor 
has no jiirisclictioii to issue a notice under 
S. 2'2 (■}), after the coimnencemont of an en- 
quiry iiiitlcL’ S. 28 (3) — iSi am (it III ink, J., contra: 
rl.f.P. 1328 /ia/i. 21U, Ret. on. A.I.ll 1928 AH. 
283 : A. I. R. 1923 Cnh -587 and A. I. R. 1923 
Fat. 829, Diss. front. lP .87 C 1] 

(h) Interpretation of Statutes — Words 
should be given plain meaning and should 
jiot be considered surplusage. 

Per Muktrji, J. — Unless and until the 
lianguage used in a statute makes the meaning 
entirely insensibla every word used must be 
given its plain meaning especially in a fiscal 
Act. It cannot be said that any word might 
have been used unnecessarily as a mere tauto- 
logy or as “harmless words.” [P 53 C 1] 

(i) Income-tax Act, Ss. 22 (4) and 23 (4) 
— Time limit is imposed on S. 22 (4) by 
S. 23 (4). 

Section 22 (4), Income-tax Act, no doubt 
standing by itself is uncontrolled by any time 
limit. Butp a time limit is imposed by the four 
words “having made a return,” as used in 
S. ■23(4). [P 5:3 Cl] 

if: ()) Income-tax Act (1922), S. 23 (4)— Ap- 
peal is shut out not as punishment but as no 
materials to place appellate officer exist — 
Income-tax Act (1922), S, 30. 

Ver Mukherji, J.~An appeal is shut out 
under S. 30 not by way of punishment to the 
assesses but it is shut out because there are no 
materials which can bo proporly placed before 
an appellate Income-tax Officer. On reading, 
therefore, the two Ss. 22 and 23 it is abundan- 
■tly clear that a right to make an assessment to 
the host of the officer’s judgment cannot be 
made after an enquiry has been started so as to 
-shut out an appeal simply because at any time 
after the enquiry has been started the asscssee 
-fails to produce an account as asked for. 

[P 53 C 2 ; P 54 0 I ; P 55 C 1] 

(k) Income-tax Act (1922), S. 23 (4)— ^ 
Interpretation. 

Per Mukhtrji, J . — It is the ordinary privi- 
lege of a subject that he shall not be taxed on 
his income without a proper investigation. It 
is open to the assesseo to prove what his income 
is before ho is assessed on the income. If it 
had been the intention of the legislature that 
the mere word of the Taxing Officer should be 
final, one should find a clear indication of that 
un the language of the statute. [P 5G C 1] 

(l) Interpretation of Statutes — Act 'should 
‘be read to avoid introducing thing not 
thought of by the legislature to do so. 

Pet Niamatullah, J.— It is one of the ele- 
' mentary construction of statute that it should 
<he so road as to avoid introducing what the 
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legislature has no'* thought fit to introduce, and 
fch it a f'onstriiftion which has got that effect 
should bo fiii.illy rejected. [P 59 0 2] 

(m) Interpretation of Statutes — Plain mean- 
ing cannot be departed from because mean- 
ing would be clear by a different location of 
some provisions. 

Per NiamnliiVah, -J.— The order in which 
the provisions occur may in some cases assist 
the Court in construing one of those provi- 
.vions. But where the arrangement is consis 
tent with a reading which gives effect to the 
entire Language of that provision, its plain 
meaning cannot be departed from only because 
a different location of such provisions would 
have made that meaning clearer. [P CO C 2] 

Bajpai, Govenwient AJ vacate— 'lov the 
Crown. 

Dr. Katj u — for Assessee. 

Mukerji, J , — This is a reference by 
the Commissioner of Income-tax, united 
Provinces, under S, 66 (2), Income-tax 
Act of 1922. 

The case sent up for expression of opi- 
nion on the part of the High Court is 
fully stated in the “statement of the 
case,” submitted to us and very briefly is 
as follows : The assessees, at whose in- 
stance the reference has been made, 
carry on business at Caw n pore, Bombay 
and Calcutta with headquarters at 
Cawnpore. Under S. 64, sub-S. (l), In- 
come-tax Act, the Income-tax Officer of 
Cawnpore had the right and power of 
asse.ssing the income-tax, because Cawn- 
pore was within his jurisdiction. The 
Income-tax Officer of Cawnpore, on 
22nd April 1927 issued a notice under 
S. 22 (2), Income-tax Act, renniring the 
assessees to submit a return of their 
total income in the “previous year.” The 
previous year in this case was from De- 
wali 1925 to Dewali of 1926, as the ac- 
count year of the assessees commenced 
on the first day after the Dewali festi- 
val of a Hindi year. On different oc- 
casions the 'assessees submitted returns 
for Cawnpore and Bombay. With regard 
to Calcutta business they submitted no 
return to the officer at Cawnpore but 
submitted one to the officer in Calcutta. 
On 11th August 1927, the Income-tax 
Officer of Cawnpore issued a combined 
notice under S. 23 (2) and S. 22 (4) of 
the Act requiring the assessees to pro- 
duce, on 15th August their accounts and 
evidence relating to their income at Cal- 
cutta and other branch places of busi- 
ness. On, 26th August 1927 accounts 
were produced for Cawnpore and Bojn- 
bay business while with regard to the 
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•Calcutta accounts, an application was 
presontod to tbo offset that it would bo 
dotriniontal to tbs Calcutta business to - 
send the Calcutta accounts to Cawnpora 
and also to send the munib, who was 
-conversant with thetn, to explain the 
accounts. It was stated that the munib 
was in the sole charge of the Calcutta 
business. After examining the Cawn- 
pore and Bombay books the Income-tax 
Officer of Cawnpore postponed the case 
sine die pending receipt of a report of 
'the Income-tax Officer of Calcutta which 
report, he had recently called for at 
■assessee’s requefst. He thought that if a 
complete report was received from Cal- 
cutta : 


"there will be no neeS to insist on the produc- 
tion of the Galoutta accounts at Cawnpore. 

The report from Calcutta was I'eceived 
*on 17th February 1928. The Income- 
tax Officer in Cawnpore thought that it 
was not complete and it was not accom- 
panied with certain documents which he 
thought _w ere necessary for him to see in 
order to arrive at a proper estimate of 
the assessee’s income. These were copies 
■of profit and loss account. Thereupon 
the Cawnpore officer issued another 
notice under S. 22 W on 18th February 
1928, requiring the assessees to produce 
un 22iidFebruary 1928the accounts of the 
headquarters business at Cawnpoi'e. The 
Cawnpore accounts made him suspicious 
of the correctness of the report received 
from Calcutta, He also thought that he 
should have a statement of the account 
•of house property at Cawnpore. He ac- 
•cordi ugly served a further notice again 
under S. 22 (4) calling for the production 
on 10th March 1928 of accounts of in- 
come from property (house property) for 
the Sambat yearsldSl tol982 and 1982 to 
1983 and to trial balances of the Calcutta 
'Shop as on Dewali 1981, 1982 and 1983. 
On 14th March 1928 the assessees’ mukh- 
.■tar-i-am (general agent) Sheonath, ap- 
peared and stated that no account of in- 
come from house property at Cawnpora 
was kept and that the trial balances 
relating to Oaloutta shop could not be 
produced because the account books had 
.already been produced before the In- 
come-tax Officer at Oaloutta. On this 
statement, the case was again postponed 
.Sinoe die pending receipt of a further 
jreporti from the Income-tax Officer of 
* Oi^catta. On 30fah March 1928 a report 
*WM reived from the Income-tax Officer 


of Calcutta but there were no "trial 
balances" or profit and loss account or 
the balance sheet. On the same date the 
Income-tax Officer of Cawnpore asked 
the representative of the assossee to ex- 
plain his doubts and to produce tlie ac- 
counts of the Calcutta shop. The re- 
presentative declined to do so and asked 
the .Income-tax Officer to refer the 
matter .again to Calcutta. This the 
Cawnpore officer declined to do and as 
the financial year was closing ho asse- 
ssed a tax “to the best of his judgment" 
on the same date i. e. 30tli Marcli 1928. 
The Cawnpore officer purported to act 
under S. 23 (1) of the Act, ^ 

The assessees went up in appeal to 
the Assistant Commissioner of Income- 
tax. That officer held that no appeal 
lay to him, as the assessment had been 
rightly made under S. 23 (4) of the 
Act. 

Thereupon the assessees asked the 
Commissioner to make this reference and 
the Cone missi oner accordingly sent up 
the following questions for the opinion 
of the High Court, 

These are; 

(1) Has an Income-tax Officer jurisdic- 
tion to issue a notice under S. 22 (4) 
after the commencement of an inquiry 

under S. 23 (3) ? n 

(2) \A^as the notice under S. 22 (4J 

issued by the Income-tax Officei , Caw^n- 
pore, on 22nd February 1928, invalid, 
because it included accounts and docu- 
ments connected with the Calcutta 

shop ? 

(3) Was the notice invalid ? 

(a) because it was issued in form A, 
intended for use where a return had not 
been made, though modified so as to suit 
the assessees’ case in which a return 
had been made ? 

(b) because 25th April 1927 (the date 
mentioned in it) was that on which the 
notice under S. 22 (2) was returned after 
service, and nob that on which it was 
actually served on the assessees, which 
was apparently 23rd April 1927 ? 

(4) Is it incumbent on the Income-tax 
Officer of the principal place of business, 
where an asseasee is assessed to income- 
tax, to issue separate notices under 
S. 22 (2) requiring returns in respect of 
the income of each branch of the asses- 
sees’ business ? 

(5) Was the Income-tax Officer en- 
titled, in the face of the statement of 
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ptiiiclib SliGO Kiitli Piitidcy, the iii^S6S''GCS5 
mulch -am elated lltli Mareii 192S, to 
hold that bho notice under S. 22 (i), 
dated 22nd February had not been 

comidied \vitli? 

{()) Wlien an asseiisee denies tlic exis- 
tence of accounts or documents may the 
Income-tax OfVicor ]n'Csumo the existence 
of sucdi accounts or documents ? 

(7) Has the Income-tax OlVicer of an 
assGSsec's princiinil jilac-^ of business 
jurisdiction to comiiel such assessee to 
submit a return and jn'odnco accounts 
in respect of a branch business wlion he 
has submitted a return, prod need ac- 
counts, and otherwise com]ilied with ad 
the reQuircinents of the law before the 
Income-tax Officer of tlie place where he 


return nmlcr .... sub-S. 2, S. 22 . , . . or* 
fails to comply with all the terms of a notioS' 
issued under $iib-S. 4 of the same section, 
or having made a return, fails to comply 
with all the terms of a notice issued under 
snb-S. 2 of this section, the Income-tax Officer 
shall make the a.ssessinent to the host of his 
jmlgincnt.” 

A plain reading of sub-P. 4, S. 23,. 
would suggest that there are three cases- 
in which an Income-tax Officer is en- 
titled to **make assessment to the best of 
his judgment.'’ They are (I am not men- 
tioning the case of a company; 

(1) wiien a proposed assesssee fails to make- 
a rfburn under S. 22 (2); 

(2) where he fails to comply with all the- 
terms of a notice issued under sub-S, (i), S- 22; 
and 

(3) fails to comply with all the terras of 
notice issued under sulrS. 2, S. 23." 


has such branch business ? 

(8) Is the Income-tax Officer of the 
principal place of business hound to ac- 
cept the report of the Income-tax Officer 
of a place where an assesseo is carrying 
on a branch business ? If not is he liound 
to refer the matter hack to the latter 
officer for further enquiry and not to 
assess according to his judgment? 

• (9) In all the circumstances of this 
case, was the assessment rightly made 
under S. 23 (4) ? 

Before I proceed to answer the several 
questions, it will be necessary to find 
out the meaning and application of S. 22 
(4} and B. 23 {4}, Income-tax .•\et, for 
practically the whole controversy ranges 
over those two sections. I will refer to 
decisions of this Court and other Courts, 
later on, for I want, for the present, to 
examine, for myself, the language of the 
law independently of and untrammelled 
by any opinion of other Judges. 

The controversy relates to the import 
of S. 23 (4). The question is in what 
cases an ajipeal is allowed and in what 
cases an appeal is not allowed ? The 
assessees’ sole grievance is that they had 
the right to lay their case before the 
Assistant Commissioner and they have 
been unjustly shut out from the exer- 
cise of such a right. The Income-tax 
Officer of Cawnpore purported to act, in 
making the assessment under S. 23 (4) 
“to the best of his judgment.” Under 
S. 30 of the Act, no appeal lies where an 
Income-tax Officer is entitled to make 
and does make an assessment to the best 
of his judgment. 

Section 23 (4) runs as follows: 

- "If , . , . any .... person fails to make a 


These three occasions, it will be noti- 
ced, are enumerated in the same order 
in which the rules for asking for a re- 
turn or compliance with a notice are 
enacted. The rule as to calling for a 
return comes first and is the first of the 
occasions mentioned in S. 23 (4). The 
issue of a notice under S. 22 (4) comes 
after the provision as to calling for a 
return and is the second occasion meOr 
tioned in S. 23 (4). The provision for 
issue of notice under S. 23 (2) comes last 
and is third occasion mentioned in 
S. 23 (4). Ordinarily it would be expect- 
ed that the three occasions w'ould come 
in order of time, the notice for return 
first, then the notice for accounts and 
documents and then the notice for pro- 
duction of evidence. If there were any 
doubt in the matter, these doubts are 
completely removed by the use of four 
words, “ having made a return,” to he 
found in S. 23 (4). Those words, if they 
have any meaning at all, indicate that 
the first two occasions for making an as- 
sessment to the best of the Income-tax 
Officer s judgment come before the third 
occasion may possibly appear. 

The learned Government Advocate liftS 
argued that the words “ having made a 
return ” in S. 23 (4) have really no signi* 
ficance, and to quote the language of one 
of the cases cited before us, they are 
“ harmless.” In my opinion this is a 
method of construction which must not 
be allowed to prevail. 

It is an established rule of construc- 
tion of statute that, where the meaning 
is plain, it is not open to any party to 
read the rule of law in any way other 
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than what is dictated by the plain mean- 
■ino of the enactment; see p. 66 of Craies 
statute Law (1923). I shall have occa- 
sion to refer to this book more than once. 

.It cannot be doubted that the words 


It is the most natural and genuine exposi- 
tion of a statute to coiistrno one part ot a 
statute by another part of the same statuto 
for that best oxpressoth the meaning of oho 

makers. ” 


having made a return ” if allowed to 
remain where they are, suggest that the 
first tvrt) occasions for making an assess- 
ment to the best of judgment, come be- 
fore the third occasion for the purpose 
comes. If that be so it will not do to 
say that those four words have been used 
unnecessarily as a mere tautology or as 
1“ harmless ” words; Craies at ^ 90 
quotes the following from Lord Brou- 

A stute is never euppoeed to use words 
without a meaning.” 

Then he quotes from Erie, L- J 

” To reject words as insensible is the 
ratio whL- an absurdity would follow f^^om 
giving effect to tho words of an enactment a 
• they fitand (ibid).” - 

Again Lord Hord Holt is quoted as 
having said; 

“ I think we should be very bold m0”» when 
we eto entrusted with the interpretetion oi 
Acts of Parliamout. to reject any words that 

are sQDsiblo in an act- 

It will be seen from the above quota- 
tions which are from very high authori- 
ties, that unless and until the language 
used in a statute makes the meaning en- 
tirely insensible, every -word used must 
be given its plain meanings 

It has, however, been urged ^that the 
plain meaning of the words, having- 
,Lde a return ” cannot be given effect 
to for this reason, S. 22 (i) is worded m 
.language without limit of time, and, 
•therefore, it woifld not do to import into 
it a limit of time. In other words it is 
urged that a notice under S. 2si oi 
the Act may be issued at 
after an an enquiry under S, 23 of the 
Act has started, I agree that if 
iS. 22 (A) stood by itself, it would be un- 
controlled by any time limit. But is not 
a time limit imposed by the four words, 
■‘having made a return” already quoted? 

If there be any obscurity in an enact- 
ment, an 'apparent contradiction, the 
meaning of the Act has to be found with- 
in the four corners of the "Act itself. 
Oraies quotes from Coke the following 

^see p,'92)*. a * f 

“The office of a good arpositot of aa Act or 

Parliament ie to make conetructioa on all the 

marti togBfehat not ol on® pate only y 

dte^f. . . 

< • tail again at p. 9&: 


Again, at p. 93 the learned author 
quotes the following from a case, decided 

by Sir John Nichall; 

"The key to the opening of every law is tho 
reason and spirit of the law; it is the amnius 
imponentis, the intention oi the law 
express id in the law itself, taken as a whole. 

Suprosing. then that the rule in S. 22 
(4) is unlimited by time and b. 16 {i} 
does impose a limit of time, let 
sume there is a little obscurity. What 
to do? Are we to reject the ex- 
press words of S, 23 (4:) in ordei to o ( 
that S. 22 (4) is uncontrolled by time 
limit? That would be sacrificing one 
part in order to read another part of the 
same enactment in a particular way. 
Would it not be a better method ot 
reading the Act to make the whole con- 
sistent and to say that although there is 
no time-limit in S. 22 (4) a time limit )S 
brought in by S. 23 (4). 

Now let us see if there is any sense m 

putting a time limit on S. 22 (4) as in 

^ * ' Q 0'^ Whtlfc is tilB 

my opinion, S. 23 UJ , .3 

eaeot, after all, of S. 22 (4) being not 

complied, with? It Is that the asiessee 

i9 shut’ off his right to appeal. There is 

no other consequence. Is the right to 

appeal taken away, as a matter “f PU“'sh- 

ment or Irom some other motive. » 

unreported Madras case read out to us 

by the learned Government- Advocate as 

a part of his argument, a learned Judge 
thought that it was by way ol a penalty 
for non-compliance of - the Income-tax 
Officer’s order, that the appeal is shut 
out. With all respect. I find nothing in 
the Income-tax Act which says that the 
appeal is. to be shut out as a matter 
of punishment. Unless an Income-tax 
Officer is actuated by malice or cliagim 
on account of the non-compliance with 
bis order, he will, if he 
assess a tax which, in his opinion, would 
L just and fair, “to the best of his 
iudgment" does not imply any penal im- 
position ol tax but what 19 only a fair 
Md reasonable tax, having regard to all 
the information, as to circumstances, the 
Income-tax Officer may possess, without 
anv formal enquiry. It must therefore,. 


be taken that the rule shutting out an 
appeal was not meant for the punish- 
ment of the assessee. By way of ana- 
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lofiy, ] may loiut out that uiulcv tho 
(^ivil Proc’ccliu'c Code no appeal is al- 
lowed where a decree follows a compro- 
mise or a decree follows an award. 
Siii'cly the parties do not commit any 
contempt of Court Ijy coming to terms, 
Jior do they commit any contempt of 
Court hy entering into a reference to 
ailiitration which is lollowcd In* an 
award. 

Similarly, tliere is no appeal from 
the verdict of tlie jure’, in a crimi- 
nal case except as to punishment, with 
which the jury have nothing to do. The 
principle underlying the shutting out of 
an ajijieal, in all such cases is the same 
namely there is nothing which can be 
taken before a Couit of appeal for the 
exercise of its judgment. ^^Tlere the 
parties come to terms, no benefit can be 
reaped by an appeal. Where an award 
is made, tho judgment is given by the 
chosen arbitrator of the parties and the 
Court of appeal cannot be called upon 
to exercis-e its i own judgment. An arbi- 
trator in coming to his decision is not 
fettered by rules of evidence. The re- 
sult is, the appeal is shut out because 
there is no proper materials, on which 
the appellate Court may exercise its 
ljudgment. Similarly, in a jiyy trial, 
feiie jury do not give any reason for 
their verdict, nobody knows how they 
are influenced and how they discussed 
the n^atter among themselves. There is 
no room for any appellate Court to exer- 
cise its jurisdiction. Coming back then 
to the case before us, we find that the 
appeal has been shut out only where 
there are no materials which can be pro- 
placed before an appellate Income-tax 
Oflicer, To Start, where the proposed 
assessee makes no return of his income, 
there is no right of appeal. The reason 
is plain. What are the materials to be 
placed before the appellate officer to 
exeicise his judgment on? The informa- 
tion on which the Income-tax Officer has 
assessed the proposed assessee is, so to 
say, extra-judicial” and cannot be 
disclosed and cannot be .made the sub- 
iect matter of scrutiny by the appellate 
officer. Again, if the proposed assessee 
has not furnished the Income-tax Officer 
with the accounts and documents as 
required by the officer under S. 22 (4) 
of the Act, there is no material besides 
any private information that the In- 
come-tax Officer may possess, for assess- 


ing the tax. Before the Income-tax 
Officer can examine, with any chance of 
aecuiacy, a return submitted by an 
assessee with whose antecedents he is 
not acfiuainted favourably, he might 
require the proi'osed assessee to sub- 
mit liis accounts and documents. Where 
ail Income-tax Officei’fcknows his assessee- 
sufliciently well and has a favourable 
opinion about him, he would be content 
with simply asking for a, return*- 
Where the Income-tax Officer has not 
got a favourable opinion of his proposed 
assessee or has no definite opinion 
either way, i. e., either in his favour or 
against him, he might think it desirable 
to have the assessee’s accounts and docu- 
ments before him in order to decide 
w’hether he would accept the return or 
would hold an enquiry as to its correct- 
ness. 

If the assessee fails to submit 
the accounts and the documents re- 
quired, he does not put the Income-tax 
Officer in a position to form a definite 
judgment and the only thing that re- 
mains open to the officer is to act to 
the best of his judgment,” which means 
in plain words, to act on such informa- 
tion obtained privately as he may pos- 
sess. In such a case, to allow an appeal 
would be meaningless. The appellate 
officer w^ould have no materials on 
which to go. Again, where the Income- 
tax Officer is not satisfied with the 
return submitted by the assessee, pos- 
sibly even after its scrutiny, with tho 
aid of the assessee*s accounts and docu- 
ments, he would decide to hold an 
enquiry. Where he wants to hold an 
enquiry and the assessee does, not help 
him with materials and evidence, hero 
again there is nothing for the taxing 
officer, to go upon, except his own judg- 
ment which, again means unverified 
and unsubstantiated information. Here, 
again, there will be no sense in allow- 
ing an appeal ; for the appellate officer 
would have no materials on which to 
form judgment. Apparently, the ac- 
counts and documents called for under 
S. 22 (4), would not be sufficient to 
satisfy the doubts of the taxing officer, 
for it must be taken that they have 
been examined and have been disbe- 
lieved, By themselves, then, those 
documents would not furnish any proper 
criteria for investigation. But where 
an enquiry has started and has been 
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conducted at least partially, there 
xfould be materials on the record which 
might fairly be submitted to the con- 
sideration of an appellate officer. It is 
in the last mentioned case alone that 
an appeal would be allowed with justi- 
fication. 

It is hardly conceivable that it was 
considered to be just that an appeal 
should be shut out in a case like the 
following. Suppose an enquiry^ has 
gone on, in the case of a large- business, 
for ten days. On the eleventh day, the 
Income-tax Officer w^ants a particular 
book of the proposed assessee for some 
reason, good, bad or indifferent, the 
assessee fails to produce that book. If, 
at that stage, the Income-tax Officer sajs 
that he w^ould make an assessment to 
the best of his judgment,” he would 
not be making the assessment on such 
information alone as he possessed before 
the enquiry began, but on information 
which were placed before him. The 
assessee may then fairly say that, hav- 
ing supplied materials for assessment 
he should he allowed to go before an 
- officer of greater experience, for his judg- 
ment by way of appeal. As I have 
said, it is inconceivable that the legis- 
lature should have meant that a pro- 
longed enquiry should come to nothing 
and should not be subjected to appellate 
judgment simply because the assessee 
at one moment failed to produce a cer- 
tain document. On principle there- 
fore, and on reading, as a whole, the 
two Ss. 22 and 23, it seems to be 
abundantly clear to me that a right to 
make an assessment to the best of the 
officer’s judgment cannot be made after 
an enquiry has been started, so as to shut 
out an appeal, simply because at any 
time after the enquiry has been started, 
the assessee fails to produce a certain 

document or account. 

It has been urged that S. 22 (4) is ft 
very useful provision and it should bo 
open to the Income-tax Officer to use it at 
all times, even in the case investigated 
by Bub-Ss. 2 and 3, S. 23. There can be no 
doubt that an Income-tax Officer should 
have the power to call for documents and 
^ all information that he may require for 
" a proper and just assessment. For this 
purpose he has been invested with the 
powers of a civil Court by S. 37, Income- 
Act. itself . If he has all the powers 
of i civil Court tri'ing a suit, why can he 


not ask the assessee, under those powers’ 
to produce the very accounts and docu- 
ments which he thinks aro noocled for a 
fair assessment ? Burely, a civil Couife 
can call upon a party to produce any 
document in his possession or po^^e^. Tlio 
power of the Income-tax Oll'icei to call 
for documents and accounts is not limi- 
ted by the language of S. 23 (3), Income- 
tax .Act, or even by sub-S, 4, S. 22. If 
S. 22 (4) was meant to be only a part of 
the power of an officer in holding an in- 
quiry its proper place would have been in 
S. 37. The whole question is, in what 
cases an appeal has been allowed by the 
Act and in what cases they have not been 

I need not repeat what I have already 
stated, namely an appeal has been sh^t 
out only when it would serve no useful 
purpose. That is to say, an appeal has 
been shut out where the appellate officer 
would have no material on which to 
decide a case. But where materials are 
on the record, whether sufficient or in- 
sufficient. an appeal has been allowed. 

I may mention here that one of the main 
reasons which has actuated the learned 
Judges of different ‘High Courts to_ holci 
that S. 22 (4) must be unlimited in its 
application, in point of time, is that it is 
a useful rule of law, which must be made 
use of by the Income-tax Officer, for the 
benefit of the assessee himself. Those 
learned Judges, with all respect to thein, 
have overlooked, at least have not quot^ 
in their judgment the provisions of S. 37, 
Income-tax Act, which confers on the 
Income-tax Officer all the poweis of a 
civil Court, trying a suit. Certainly, it 
may happen that an order made in the 
course of the enquiry by the Income-tax 
Officer for the production of a document 
is disobeyed. Even in such a case, the 
Income-tax Officer will be entitled to 
draw such adverse inference, as he may. 
from the disobedience ; but, nonetheless, 
his decision will be a decision on the 
merits of the case, on such materials as 
are before him, and. in such a case, an 
appeal will be permitted under the Act. 
It will be noticed that even under the 
Civil Procedure Code, where a party is 
in contempt by non-production of docu- 
mentary evidence in his possession.or 
power or by not giving evidence, the 
Court is empowered- to pronounce judg- 
ment against him, but such judgm^t is 
open to appeal : see 0. 16, E. 20 and 


i 
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0. 43, E. 1 (ii), Civil P. G. Ifc must not 
be for^'ottcn (hat there are two distinct 
classes of cases. In one class there is no 
enquiry at all, owing to tlie proposed 
asses^ce’s defaiilC In .sucli a case there 
will he no sense in granting an appeal 
and tliere is no apiical. In the other case, 
tlierc is soiiv^ matci ial Ijeloi'c the asses- 
sing ofljcer jilus some want of niaterial 
owing to the a-;sessec's default. In the 
latter case, an ajqteal would l)e granted, 
because after all, ( iiere i.s something on 
^Yhicl5 the ai'pellate otlicer may form his 
own judgment and may ho disjtosed to 
modify the judgment of tlie Income-tax 
Officer. 

Another ]U‘inciple bearing on the intev 
preUtion of .statu te.s must not be over- 
looked in interpreting the Income-tax 
Act, which is a purely fiscal enactment. 
3t is the ordinary privilege of a subject 
that he shall not he taxed on his 
income, witliout a proper investigation. 
It is but an elementary right of the 
subject that it should he open to him to 
prove what his income is before he is 
assessed on the income. If ifc had been 
the intention of the legislature tlmfc the 
mere word of the taxing officer should 
be final one should find a clear indica- 
tion of thtafc in the language of the 
statute. Craies in his invaluable book 
on Interpretation .of Statute Law says 
at p. 195: 

“Espros.s and unamtviguous language appears 
to be absolntoly indispensable in statutes 
passed for the following purposes: 

(1) imposition of tax 

(2) Altering or excepting from the'operatioa 

of clearly established principles of law ” 

If the meaning of S. 22 (4) read with 
S, 23 (4) is tliis that the power of an 
Income-tax Officer should be allowed to 
hang, like the sword of Deraocles, on 
the head of the proposed assesses, to be 
applied at any time to shut out an en- 
quiry by the appellate Court and for the 
acceptance, as final yvord, of the Income- 
tax Officer’s assessment, we should ex- 
pect tlie clearest language being employ- 
ed for the purpose. As against the argu- 
ment that sub-S. 4, S. 22 is a very 
useful rule and should not be limited in 
its operation by the four words, “ hav- 
ing made a return *’ to be found in sub- 
B. 4, S. 23, the following may be use- 
fully quoted from Craies’ book at p. 106: 

..... if there ba admissible, in any sta- 
tutg, what is called an' equitable construction 
certainly such a construction is not admissible 


in a taxing statute, where you can simply ad- 
here lo the words of the statute.” 

As I have already said, there is no 
necessity to press S. 22 (4) irito the 
service of the Income-tax Officer holding 
an enquiry \inder S. 23. He has ample 
poweis for the purpose of the enquiry, 
the same powers v.’hich a civil Court 
has got in trying a suit. 

As for authority on the interpretation 
of S. 22 (4) and S. 23 (4) the majority of 
tliem are in favour of reading S. 23 (4) 
as if the words, " having made a return” 
did not exist in the section. The case 
of Kknshi v. the Commr. of Income- 
tax (.4. 7. E. 1921 Lah. 219} takes the 
same view as I have taken. All other 
cases, including a two Judge case of this 
Court, viz. In the tn alter of Chandra 
Sen Jaini, Vatd, Etamah (l), jiracti- 
cally, take the view that the words 

having made a return ” have no force 
of their own, thev are “harmless” or 
mere surplusage. These cases are, In the 
matter of Harmnkhroi Dull Chand{2) 
and Uayn Kelawan Utjam Lai v. Cominr. 
of Income-tax A. I, E. 1928 Pat. 529. 
It would servo no useful purpose to take 
the arguments of the learned Judges 
one by one in' tlie' several cases and to 
attempt to dissect them. If, however, 
these cases are examined, ifc will be 
found that they have proceeded either 
on the view that the words “ having 
made a return ” are mere surplusage or 
that S. 22 (4) is a useful piece of rule 
and the Income-tax Officer should not be 
deprived of its use. It has indeed been 
pointed out that the use of the rule is 
for the benefit of the proposed assesses 
himself. I have already pointed out that 
ave have no right to thiow away the lan- 
guage of a statute, especially of a fiscal 
statute, as a mere surplusage. I have, 
pointed out that clear and consistent 
meaning can be given to both S. 22 (4) 
and S. 23 (4) of the Act. I have point- 
ed out that the Income-tax Officer has 
got ample power, in the course of an 
investigation held by him under. S. 23 to 
call for any document or evidence or 
accounts from the assesses. Such being the 
case, wUh utmost respect, I am unable 
to apee vrith the view taken in this Court 
or in the Courts in ■ Bombay, Madras 
and Calcutta. If the points, that have, 
struck me as v ery very material and as 

(1) A. I. R. 1928 All. 233 50 All. 589. 

(2) A.I. R. 1928 All. 587 (S. B.). 


1S30 In the viatter of LacHHMAN PkosAD (FB) (Niamatullali, J.) Allahabad rj7 


fully answering the objections and argu- 
ments of the learned Judges had been 
■ considered by them, I would, certain- 
ly. have bowed to their decisions. 

But as things stand, the arguments 
that weigh with me have not been con*, 
■sidered, at least in their entirety, by the 
learned Judges and my inability to ac- 
cept the views of so many eminent Judges 
I trust, is fully justified. 

I would now come to the several ques- 
tions put by the Commissioner of Income- 
tax and attempt to answer them. In 
view of a general discussion of the law 
given above, I will not discuss the i‘ea- 
sons of the answers except where they 
are really necessary. 

Question 1. — My answer is an emphatic 
lino. 

Question 2. — My answer is that the 
' notice is invalid not because it included 
accounts and documents connected with 
the Calcutta shop, but because the issue 
of such a notice was illegal after an en- 
quiry had commenced under S. 23(3). 

• Question 3 (a), — Myanswer is that the 
form used is immaterial. The invalidity 
lies in the issue of the notice after the 
•enquiry had started. 

Question 3 (b), — -Answer . — The date 
was not material and does not affect the 
issue of the notice, if it was otherwise 
valid. 

Question 4. — Answer. — S. 64 (l), In- 
.*come-tax Act, authorizes the Income-tax 
jOfficer at Cawnpore to assess the income- 
Itax at the headquarters for all the bran- 
^ches of the business wheresoever situ* 
;^ated and there is nothing in S. 22 (2) 
jwhich requires that separate notices 
should be issued for separate places of 
busineBB. 

Question 5. — Anstcer.— It was open to 
ihe Income-tax Officer to disbelieve Sheo- 
nath Fandey when he stated that no ac- 
count book was kept and to hold that 
one was kept. It was also open to the 
Income-tax Officer to hold.* as to the ac- 
count sheets of Calcutta, that his order 
bad not been complied with. This ans- 
wer, however, is subject to the answer 
given to question 1, viz,, the notice was 
illegal. 

Question B.—Answcr.—It must depend 
entirely on the oircum stances of the case. 
Ko general answer can be given which 
can be applied to every case. In this 
particulftr case, I have replied to question 
that the Income'tax Officer would be 


justified in liolding that there was an ac- 
count book showing the income from the 
house property at Cawnpore and tliat it 
has been intentionally withheld from 
him. 

Question 7.— My answer to tlds qnes-' 
tion is that having regard to tlm language 
of S. 64 (l), Income-tax Act, the only 
officer who is responsible for a correct, 
assessment foi* the entire business of the, 
assessees is the Cawnpore officer and for 
the purpose of assessment he can call for* 
any returns and accounts he likes, al- 
though an independent enquiry has been 
conducted by the Income-tax Officer exer-' 
cising jurisdiction at the locations of tlie^ 
branch offices of the assessees. This was 
the opinion given by this Court in the 
matter of Lachhman Prasad Balu Earn 
(3). I would add the rider which was 
added in the case just quoted, viz., the 
powers of the authorities at the head- 
quai’ters should never be exercised op- 
pressively, so that persons willing to 
submit to an enquiry at the brancli office 
should not, ordinarily, be cotn polled to 
bring their documents and officers all the 
way to the head office from distant places 
like Calcutta and Bombay. The Act 
should be administered as inoppressively 
as may be possible, always having an eye 
to the convenience of the subject whom 
it is proposed to tax. 

Question 8. — Answer, As already 
stated in answer to question 7, although 
the officer at Cawmpove was not an ap- 
pellate officer to the offi ccv in Cal- 
cutta, yet the Cawnpore officer was not 
bound by the report of the Calcutta officer 
and was not bound to refer the matter 
back to the Calcutta officer. As regards 
the assessment according to one’s judg- 
ment, the assessment should alw'ays be 
on the merits, after an enquiry has 
started and not “ according to judg- 
ment ” (if that is meant to shut out an 

appeal.) 

Question 9. — Answ'er : No. 

The Income-tax Officer wras bound to 
pronounce judgment, on the merits, so 
as to allow of an appeal. 

Niamatullah, J.— This is a refer- 
ence under S. 66 (2), Income-tax Act 
1922 made by the Commissioner of In- 
come-tax for decision of certain ques- 
tions of law arising under the following 
circumstances : 

(3) A.I.B. 1925 AIL 385=47 All. 6SJ. 
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assesseo? cary on Ijiisiiiess at tliree 
j)lace>, viz., Cawnyoie, Bombay and 
Calcutta, the Ihrit named boing the prin- 
cipal place oL liU:sine=5 ^vhc^e they 
hive lieen H'.'^e-^-fed to income-tax to 
which the reterence relate-. They were 
required by a notice i-^-ne;! on 12'ind 
April 1927' uiuler S, 22 {2J, Income-tax 
Act, to fill bin in on or before II 1st May 

1927 a return ot tlieir total income in 
the previous year. On 2nd May 1927, 
the Income-tax Ollicer, who had issued 
the notice already mentioned, wrote to 
the Income tax Orlicers of Bombay and 
Calcutta asking tor reports in regard to 
the asscssees' profits at those places. On 
1st August 1927, the assessees submitted 
a return in respect of their income de- 
rived from the Cawnpore concerns. 
Subsequently they submitted a similar 
return with regard to their income of the 
Bombay business. They did not make 
any return to the Income-tax Ollicer 
Cawnpore regarding their profits derived 
from Calcutta. On 11th August 

1927, a combined notice under S. 22 (4) 
and S, 23 (2) requiring them to produce 
their accounts relating to the Calcutta 
branch and such evidence as they de- 
sired to adduce in support of their re- 
turn. On. 26th August 1927, accounts 
relating to their business at Cawnpore 
and Bombay were produced but not 
those relating to the Calcutta branch. 
On 17th February 1928, a report was 
received from the Income-tax Ofiieer of 
Calcutta in i‘esi)ect of the assessees’ in- 
come derived from the Calcutta business. 
This did not satisfy the;Income-tax Offi- 
cer of Cawnpore who obtained the pro- 
duction of tlie assessees’ accounts main- 
tained for the headquarters of their 
business, viz., Cawnpore. This led to 
certain discoveries and a notice under 
S. 23 (2) was issued on 22nd February 

1928 calling upon the assessees to pro- 
duce accounts relating to ** property ” 
and trial balances of receipts and dis- 
bursements in respect of the Calcutta 
concern for a certain period, 

On 5th March 1928, it w'as stated on 
behalf of the assessees that no account 
was kept of the income of such property. 
The trial balances requisitioned were 
also not furnished. On 11th March 

1928, certain proceedings were taken by 
“the Income-tax Officer, Cawnpore, to 
whom Sheonath the general agent of the 
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assessees definitely stated that no ac- 
count was kept for the income of “ pro- 
perty ” and that the trial balances rela- 
ting bo the Calcutta shop could not be 
furnished as the accounts relating to 
that sliop had alieady been produced 
b efore tlie Income-tax Officer, Calcutta. 
Alter some correspondence between the 
Income-tax Officer, Cawnpore and that of 
Calcutta an assessment was made on the 
30th March 1928. The income of the 
Calcutta branch was assessed at 
Rs. 10,000 under B. 23 (l). The signi- 
ficance of assessment under S. 23 (4) is 
that it is based on the “ best iudgment ” 
ot the Income-tax Officer and that no ap- 
peal lies from sucli an assessment. An 
appeal was, however, preferred from 
this assessment on the ground that it 
could not in law be considered to be one 
under S. 23 (l) so as to deprive the as- 
sessees of the right of appeal. The 
Assistant Commissioner avho beard the 
appeal in the first instance, ruled 

that S, 23 (l) applied and that the appeal 
was incompetent. * A further appeal to 
the Commissioner led to the reference 
under consideration. The questions which 
emerge from this statement of facts ana 
which ave are called upon to decide are 
nine in number and are mentioned at 
pp. 5_and 6 of the statement of facts sub- 
mitted by the Commissioner with his 
oivn opinion. The answers to these ques- 
tions largely depend on a consideration 
of Ss. 22 (2) and (l) and 23 which are 
quoted below : 

“ 22 (2) Iq the case of any person other than 
a company whose total fncome is, in the In* 
come-tax Officer’s opinion, of such an amoniij 
as to render such person liable to iDConi0'ta*i 
the Income-tax Officer shall serve a notice 
upon him requiring him to furnish, within such 
period, not being less than thirty days, as may 
be specified in the notice, a return in the 
cribed form and verified in the prescribe® 
manner setting forth (along with such other 
particulars as may be provided for in the notice/* 
his total income during the previous year. 

“ (4) The Income-tax Officer may serve on the 
principal officer of any company or on 
person upon whom a notice has been serve 
under sub-S. (2) a notice requiring himi ^ 
date to be therein specified, to produce, or cause 
to be produced, such accounts ot documents as 
the Income-tax officer may require : 

• Provided that the Income-tax Officer shall 
not require the production of any accounts re* 
lating to a period mote than three years 
to the previous year, 

23. (1) If The Income-tax Officer is satish®^ 
that a return made under S. 22 is correct, an 
complete, he shall assess the total incoro® ® 
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the assesses, aud shall determine the sum pay- 
able by him on the basis of such return.” 

“ (2) If the Income-tax Officer has reason to 
believe that a return made under S. ^2 is in- 
correct or iuccmplete, he shall serve on the per- 
son who made the return a notice requiring 
him, on a data to bo therein specified, either to 
attend the Income-tax Officer’s office or to pro- 
duce, or to be caused to be produced, any evi- 
dence on which such person may rely in sup- 
port of the return, 

(3) On the day specified in the notice issued 
under sub-S. (2), or as soon afterwards as may 
be, the Income-tax Officer, after hearing such 
evidence as such person may produce and such 
other evidence as the Income-tax Officer may 
require on specified points shall, by an order 
in writing, assess the total income of the 
assessee and determine the sum payable by him 
on the basis of such assessment. 

(4) If the principal officer of any company 
or any other parson fails to make a return under 
Bub-S, (l) or sub-S. (2), S. 22, as the case may 
be, or fails to comply with all the terms of a 
notice ‘issued, under sub-S. (4) of the same 
section or, having made a return, fails to 
comply with all the terms of a notice issued 
under sub-S. (2) of this section, the Income-tax 
Officer shall make the assessment to the best of 
hie judgment.” 

The first question which calls for a 
decision of this Court has been stated in 
these terms : 

” Has an Income-tax Officer jurisdiction to 
issue a notice under S. 22 (1) after the com- 
mencement of an enquiry under S. 23 (3) ?” 

The contention before us has gone fur- 
ther and it has been argued that notice 
under S. 22 (4) cannot be issued after a 
return required by S. 22 (2) has been 
made. In this view S. 22 (4) applies 
only to cases where for some reason not 
easily conceivable the Income-tax Officer 
desires inspection of the assesses’ ac- 
counts before he has any idea of the 
sources of their income, of the amount of 
their income and of the contigency of the 
accounts being needed to test the correct- 
ness of the figures to be mentioned in 
the return. S. 22 (4) clearly lays down 
that a notice under that section can be 
issued to : 

** any pBreon upon whom a notice has been 
served under sub-8. (2), '* 

i. e, to any i>ereon who has been pre- 
viously called upon to furnish a return. 
The scope of the section is thus narrow- 
ed down to the absurd limits of the 
time after a notice for return has been 
served and before the return is made. It 
will be observed that notice under S. 22 
(4) can be issued only to a person who 
has been previously required to furnish 
a-xeturu, and if the contention put for- 
ward on behalf of the assessoes is sound, 


notice under S. 22 (4) cannot bo issued 
after a return has been made. 

lam unable to accept such a reading 
of S. 22 (4) otherwise quite general and 
unqualified as regards time, which leads 
to the result I have indicated and which 
can hardly serve any useful ]turpose in 
making an assessment. To give eitect 
to the interpretation contended lor on 
behalf of the assessees we have to insert 
some such vcords as ** and who lias not 
made the return ” after the words sub- 
S. (2). ” It is one of the elementary: 
rules of construction of statute that it 
should be so read as to avoid introduc-, 
ing what the legislature has not thought 
fit to introduce, and that a construction 
w'hicli has that effect should be rejected. 


S. 23 (1) which follows it makes it quite 
clear what the object of a notice under 
S. 22 (4) is. On receipt of a return the 
Income-tax Officer may eitlier accept it 
forthwith or may if so advised verify 
its correctness with reference to tlie 
accounts for which a requisition may 
be made under S. 22 (4) at , tliat or any 
other stage. 

There is likewise no reason to confine 


the scope of S. 23 (4) to the period before 
the commencement of an enquiry initiat- 
ed by S. 23 (2). It is conceded that the 
section itself does not warrant such a 
restriction. It is true on the other hand 
that ordinarily the requisition contem- 
plated by S. 22 (4) will be made on re- 
ceipt of the return so as to avoid an 
enquiry if possible. In majority of cases 
the Income tax Officer will call for ac- 
counts on receipt of a return which is 
prima facie unsatisfactory and before an 
enquiry is decided on. But cases may 
occur in which after the commencement 
of such enquiry the necessity of examin- 
ing the accounts may be felt. Cases are 
also conceivable whore accounts ace not 
expected to remove doubts altogether and 
yet they cannot be dispensed with. 

In such cases the Income- tax^ Officer 
may consider it advisable to issue a 
notice under S. 22 (4) calling for accounts 
and another under S. 23 (2) requiring the 
assessee to produce such evidence as ho 
desires to adduce in support of his lo- 
turn. It is to be observed that a notice 
under S. 23 (2) is in the interests of the 
assesses and must be issued; while one 
under 8. 22 (4) may or may not be issued 
according as the Income-tax Officer naay 
or may not deem it expedient haying 
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it is ari’ucd that alter an en(|uiry init-iat- 
el liy S. 23 (2) Ins (oinmetuod, t-he pro- 
duction of accounts is to lie enloi ced not 
hy a resort to a notice under S. 22 (4) 
hut liy the exercise of the power lonfei- 
10 1 bvS. 37. 

H 

It in ly he that tlic law has jirovided 
iuoro tirin one mode of securing evi- 


dence, but hecauss an alternative method 
of achieving a certain object is available 
it does not follow that another if it is 
otherwise perm issi file should be denied. 
There is a difference between the provi- 
sion containe:! in S. 22 (4) and tliat laid 
down in S, 37. The latter aiiplies to as- 
sessees and others in a position to give 
evidence; while the former which is 
more drastic, is apjilicable only to as- 
.sessces. who are to he visited with cer- 
tain consequences in cases of failure to 


produce accounts. 

Reliance has been placed on' a case 
decided hy a Division Bench of the 
Lahore High Court, reported in .4. I. R. 
192S Lahore p. 2i9 Khuski Ram 
Karam Chasid y. Commissioner of In- 
come-tax, Punjab. It does support the 
contention of the assessess in the ease 
before us. The reasons given by the 
learned Judges for not giving effect to 
the plain language of S. 22 (4) are thus 
stated hy them : 


“The words "having made a return" and 
the order in which the defaults are enumera- 
ted in 3. 23 (4) indicate that a notice under 
S. 22 (4) precedes the notice and enquiry under 
S. 23. It is significant that snb-S. (4]. S. 22 
does not authorize a summary assessment in 
the case of a default under S. 23 (3)." 

The learned Judges also observe that ; 

"It is true that the wording of S. 22 (4} is 
se newhat wide, but it must ba construed with 
reference to the context. It is also a well 
esuiblished rule of the interpretation of fiscal 
en.ictments that, in case of doubt, an interpre- 
tation which is more favourable to the subject 
is to bo. preferred." 

"With great respect to the learned 
Judges lam unable to agree with this 
vie A% The order in which certain pro- 
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visions occur may in some cases assist us 
in construing one ol those provisions, 
lint where the arrangement is consis- 
sent xvith a reading which gives effect 
to tlic entire language of tliat provision, 
it^; plain meaning cannot he departed 
from only because a different location of 
such jnovisions would iiave made that 
meaning clearer. The reason why the 
provision in question before us has been 
made snh-S. (4), B. 22 and placed before 
the enquiry provided for by b. 23 (2) is 
that ordinarily notice under the former 
will precede the notice contemplated by 
the latter. Assuming for a moment that 
the legislature intended to confer a power 
on the Income-tax Officer to issue a 
notice, non-compliance with which should 
attract the operation of S. 23 (4), whe- 
tlier such notice is issued before or after 
the commencement of the enquiry, where 
is the provision to he inserted? If it be 
placed between sub-Ss. (2) and (3), S. 23, 
to make it plain that sucli notice can be 
issued after the commencement of the 
enquirv it would lead to the result, ac* 
cording to the reasoning based on the 
order of the provisions, that the Income- 
tax Officer has no power to issue such a 
notice before the commencement of the 
enquiry. It follows, therefore, that the 
arrangement of the provisions is not a 
safe guide in this particular instance. 
It is not disputed that the language of 
S. 22 (4) is wide enough to enable the 
Income-tax Officer to issue before the 
commencement of the enquiry a notice 
under S. 22 (4) avhich if disobeyed will 
entail the consequences mentioned in 
S. 23 (4). 


The words “having iiiiade a return 
occurring in S. 23 (4) founded on in the 
ruling retevred to, do not in my opinion, 
support the conclusion arrived at ia_that 
case. These words may possibly make 
it arguable that notice under S. 22 (4J 
can be issued only where a return has 
not been made, an argument which! 
have already disposed of. The learned 
Judges who decided that case do not 
seem to he inclined to accept it, and on 
the contrary are of opinion that S. 2214J t 


"is apparently intended to help the Income* 
tax Officer in deciding whether he will accep* 
the return or proceed to make any enquiry*’ 


It seems to me that the words * having 
made a return” in S. 23 (4) have been 
used because S. 23 (2) to which they r®* 
late presupposes that a return has been 
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made. In cases to which S, 22 (1) and 
(2) apply, return is out of question ; 
while in cases to which S. 22 (4) applies 
return may or may not have been made. 
The object of introducing these words in 
relation to S. 23 (2) is to indicate what 
is certain to have happened, unlike the 
preceding two cases in which a return 
might or might not have been made. 
They cannot be so read as to imply that 
in the first twm cases return could not have 
been made. I have already pointed out, 
one of the objections to such a construc- 
tion, viz., that we, in effect insert some 
such words "and who has not made the 
return” after "sub-S. (2)” in S. 22 (4) 
which is more vicious than treating the 
words "having made the return” in S. 23 
(4) somew'hat lightly. The view taken 
by the learned Judges of the Lahore 
High Court is diametrically opposed to 
what has been held by at least three 
High Courts. In Chandra Sen Jaini, 
Vaidy Etawah In the matter of (1). In 
the matter of Messrs. IIa?mukhrai Duli- 
chand (2) and Bam Khelawan Uaani Lai 
v. Commr. of Income tax, Behar and 
Orissa : A. I. B. 1928 Pat. 529. It 
has been distinctly ruled that notice un- 
der S. 22 (4) may be issued at any time 
before or after the commencement of an 
enquiry contemplated by S. 23 (2) and 
that the words "having made, a return” 
occurring in S. 23 (4) do not signify 
anything' which may affect the plain 
language of S. 22 (4). For the reasons 
detailed above, I answer the question 
in the afhrmative. 

The second question runs thus; 

“(2) Was fche notice under S. 22 •(4) issued 
by the Income-tax Officer Cawiipore, on 22nd 
February 1928, invalid, because it included ac- 
counts and documents connected with the Cal- 
cutta shop?” 

That the Income-tax Officer of Cawn- 
pore bad jurisdiction to assess tax on the 
income derived by the assessees from the 
Calcutta branch of their business is not 
disputed, and in view 'of the provisions 
of 8. 64, Income-tax Act, such jurisdic- 
tion cannot be denied. This being 
so, it can scarcely be maintained that a 
notice issued under S. 22 (4) calling upon 
the assessees to produce or cause to be 
ftfoduoed their accounts of the Calcutta 
branch is invalid. It was certainly open 
to the In^pme-tax Officer Canpore to re- 
quire the Income-tax Officer Calcutta to 
i4 the account boo^g^wbicb appear to 
e beMfproduqed b^ore him by the 





assessees, who were for somo rcasop, ( f 
their own reluctant to ha^'o jjtjfh .o - 
eoiints subjected to the scrut iny uf thu 
Income-tax Officer, Cawn]:oie. T!..; 
latter preferred to make the assessees 
responsible for the production of these 
accounts and whether he was right or 
not in the exercise of his power to adopt 
the more drastic of the two courses open 
to him he cannot be said to liave (tone 
what he had no jurisdiction to do. Jt 
has been contended that the Incoine-t-ix 
Officer, Cawnpore, having called for a re- 
port from the Income-tax Officer, Calcutta 
regarding the income of the assessees 
accruing there, he (the Income-tax Offi- 
cer Cawnpore) ceased to have juri-sdic- 
tion in regard to that matter, I cannot 
accede to this contention. It is only a 
departmental arrangement that one In- 
come-tax Officer requires another to fur- 
nish information in matters supposed to 
be better known to him, but in doing so 
he does not divest himself of the powers 
which the law has conferred on him, 
so as to become functus officio. * My 
answer to question 2 is in the nega- 
tive. 

The opinion of the Commissioner on 
questions 3 and 4 has not been challenged 
by the learned advocate for the assessees, 
and I think rightly. I answ^er them in 
the negative. Questions 5 and 6 have 
been argued together and may be so dis- 
posed of. They are as follows: 

“(5) Weis the Income tax Officec entitled in 
the face of the statement of Pandit Shsonath 
Pandey, the assessees multhtar-i-am dsited 11th 
March 1923, -to hold that the notice under S. 22 
(4) dated ‘i2iid February 1028 had not been 
complied with?'* 

*‘(6)Wheii fin ass'ssec denies the existence of 
accounts or documents, may the Income tax 
Officer presume the existence of such accounts 
or documents? 

Where the Income-tax Officer has rea-; 
son to believe that certain accounts and 
document^ are in the possession or power 
assesses and calls upon him under S. 22 , 
(4) to produce them, but the assesseo 
denies the existence of such documents, 
the Income-tax Officer can arrive at his 
own conclusion in view of the circum- 
stances of the case, and if he persists in 
his belief that such accounts and docu- 
ments exist and ought to have been pro- 
duced, he can proceed under S. 23 (4). 
The assessee has a remedy by challeng- 
ing the finding of*the Income-tax Officer, 
tinder S, 27, Income-tax Act, which pro- 
vides that 
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“ wlici'O Jill nfsoP^c^ within onrs nionsli frotii 
tho s3i'vico of n n'jtioo of doni viul “utisfios tho 
Oliio'i' that li a '.li'l not iccoivo tho 
notico i?'U ■'! ini'itn* snb-S. (- 1 ) , S. ‘li, or that 
ho h 1(1 not a ron'oiialilo oppoi'tn nity to coinpl}. 
or \v in- •vetito i hv suffioiont c hist from corn- 
ill viu^, with thcfcsrm'snf tho last montioncil 
notices, the Income-tax Otliccr sh.ill cancel the 
assessment and iirocced to make a fresh assess- 
ment in accordance with the iirovisions of 
S- 23.” 

From tlio I'lnding arrived at by tho 
Income-tax Ollicer under S. 27 adver- 
sely to the assesseo an appeal has been 
allowed by B. 510 of the Act, and if he 
satisfies tho appellate authority tliat he 
was prevented from enmidyinj' with tho 
notice under H. 22 (4) because the ac- 
counts and documents to which it re- 
lated did not exist, ho will escape tho 
consequences of disregarding that notice. 
It must he conceded that the procedure 
laid down for an assessee, who is belie- 
ved to possess certain accounts and 
documents, to vindicate his denial in 
that respect, is clumsy and one sided, 
but such appears to bo the law as it 
stands. I answer questions 5 and 6 in 
the allirmativc. 

Questions 7 and 8 may bo disposed of 
together. They are as follows : 

“ (7) Hl^s tho Income-tax Officer of an asscs- 
s? 3 ’s principal place of business jurisdiction 
to compel such assessee to submit a return and 
produce accounts in respect of a branch busi- 
ness when he has submitted a return, produced 
accounts, ami otherwise complied with all the 
requirements of the law before the Income-tax 
Officer of the place where he has such branch 
business ?” 

“ (3) Is the Income-tax Offi cor of the princi- 
pal place of business bound to accept the report 
of the Income-tax Officer of a place where an 
assessee is carrying on a branch business ? If 
not, is he bound to refer the matter back to the 
latter officer for further enquiry and not to as- 
sess according to his judgment ?” 

My remarks in answering ques- 
tion 2 have bearing on tho questions 
and should be referred to. As stated 
by me in that connexion the Income-tax 
Officer, Cawnpore, w^hich is the principal 
place of the business of the assessees, 
had jurisdiction to assess tho tax on 
their income from all sources. It fol- 
loNYS that he could call for a return of 
their income from all sources including 
the Calcutta branch and to direct the 
production of accounts thereof. The as- 
sessees are not relieved of the obligation 
imposed on them by making a return of 
their income derived from a branch con- 
cern to the Income-tax Officer of the 
district ..where such branch concern is 
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carried on aiul by producing accounts 
relating t« hereto before such officer. The 
law gives to the assessee no choice in 
this matter. I answc; the seventh ques- 
tion in tho affirmative and question 8 in 
the negative. Question 9 as it stands is 

too widely put. It runs thus : 

” {0) in all the circumstances of this case, 
w.as the assessment rightly made under 
S. 23 (4) ?” 

Taking it as it stands the language 
would include the question whether the 
Income-tax Officer was right in the exer- 
cise of his discretion to proceed under 
B. 23 (4) or under S. 23 (3). But I think 
the learned Commissioner making the 
reference meant no more than to obtain 
a ruling of this Court on the question 
whether under the circumstances of 
this case the Income-tax Officer, Cawn- 
pove, had jurisdiction to make an assess- 
ment under S. 23(4). For the reasons 
which I have already stated in answer- 
ing question 1, 1 would answer question- 
9 in the affirmative. 

By the Court. — As we are not agreed 
as to our answer on question 1, we refer 
the “case" under S. 93, Civil P. C., and 
S. 66 (2), Income-tax Act 1922, to the 
Hon. the Chief Justice, for orders as to 
it being put before a single Judge or a 
Bench of Judges, as he may think fit. 
We, however, want to mention that the 
question is of utmost importance to the 
income-tax authorities and the publio 
who pay the tax, that on the point, 
different High Courts have taken diffe- 
rent views and that it might be desir- 
able to require a Bench of three Judges 
to hear the point and decide it to avoid 
a further difference of opinion, and 
a second reference. 

Question 1 is as follows; 

Has an Income-tax Officer jurisdiction 
to issue a' notice under S. 22 (4) after 
the commencement of an enquiry under 
S. 23 (3) ? 

Opinion. — ^This is a reference under 
S. 98, Civil P. C., made by a Division 
Bench of this Court in a matter arising 
under the Income-tax Act of 1922. Notice 
was served on Lachhman Das Babu Ram 
a firm with their headquarters at Cawn- 
pore and branches in other places, under 
S. 22 (2), Income-tax Act, to make a 
return of their income. After certain 
proceedings, which it is unnecessary to 
detail, a combined notice was sent to 
the firm on 11th August 1927 , in the 
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reference. The roint referred to us is 

stated by the learned Judges as follows; 

“Hasan Income-tax Oflicer jurisdiction to 
issue a notico undor S, iii (I) alter the coni- 
mencement of an inquiry under S. 23 (3),“ 

We have had some dilliculty in as- 
certaining the facts on the Ijasisof which 
we are asked to decide this question. 
The following appears in the statement 

of the Income-tax Officer at p. 3: 

“The assassees now desire that I should make 
a reference to the Honourable High Court on 
the following points of law (Appendix Ej (as 
propounded by them); 

(a) Whether the notice issued under S. 22 
(4) on 22nd February 1928, was legally valid 
inasmuch as, it was'issued after the commence- 
ment of proceedings under S, 23 (3), etc.’’ 

It does not appear, however, that we 
have to consider the effect of the notice 
on 22nd February 1928, at all. The 
notice under S. 22 {l), which we have 
really to consider, is referred to at p. 8 
of the Income-tax Officer’s statement, at 
para. 20, point 9. It is referred to us as 
follows: 

“The assessees clearly failed to comply with 
the notice under S- 22 (4), issued on llth 
August- 1927, calling for the production of their 
Calcutta accounts. This default justifies the 
assessment under S. 23 (4).’’ 

also said 
ne 1928, which 
ix D to the Income- 
tax Officer’s statement of the case: 

“and there was the failure to produce the Cal- 
cutta accounts for which a notice was issued 
on 11th August 1927. 

These circumstances clearly reduce 
the assessment to one under S. 23 (4). 

A consideration of the facts chronolo- 
gically set out at the commencement of 
this judgment will show that no inquiry 
under S. 23 (3) commenced until the date 
of 14th March 1928, when the evidence 
of the one witness Sheonath was heard 
on oath. It is manifest, therefore, that 
neither the notice issued on 11th August 

1927, nor that issued on 22nd February 

1928, was issued after the commencement 
of the inquiry under S, 23 (3). The 
Question, therefore, which has been 


presumably a notice asKing rui cviucuuo 
on ''specified points” in accordance with 
sub-S. (3), S, 23. On the same date 22nd 

February, he issued another notice under The Assistant Commissioner 
8. 22 (4) calling for certain Cawnpore in his order dated loth Ju 
headquarters accounts. On 14th March jg printed as Append 
1928, one Sheonath was examined on 
oath, and this appears to be the only 
occasion on which any 'evidence” was 
heard. On 30th March, after certain 
reports had been received ^the Income- 
tax Officer asked for further accounts. 

The representative of the firm asked for 
o. fnvfhftv vfifflvfince to the Calcutta 




G4 Allahabad In. (he matier of Prosad (FB) (Mukerji, J,) 1930 


can be >:ud to have comnioncod until 
Mtii jViarch 19 . Even if it could bo 
be said to tiavo (Oirinienccd on iiGiid 
Eebrn u'v tiie date oi which a no- 

tice was issued under S. 9‘i (3) to produce 
evidence a-s regards the .speed lied point of 
the pinciia'se of a house, a point which 
we have not to decide it is manifest tiiat 
that the notice under P. 29 (1) ol iitli 
August 1927, was long prior to tliat date, 

Wo therefore, direct that this case be 
returned to the Jkmch that red'erred it to 
us, witli ttie expression td our oinnion 
that tlio ] oint referred to u;s does not 
on tlie facts of the case arise. 

(On return of the case tlic original 
Boncii delivered the following judg- 
ments.) 

Mukerji, J. — By an order of fcliis 
Bench dated 22nd February 1929 we 
directed that the matter in difference 
between the Judges composing this 
Bench might he referred to a single 
Judge or a Bench of three Judges. The 
Hon’l)le the Chief Justice was pleased to 
appoint a Bench of three Judges. The 
matter was considered bv the learned 
Judges to whom the matter in difference 
between us was referred. The learned 
Judges came to the conclusion that in the 
circumstances of the case, the question 
referred .to, namely question 1 of 
the nine questions referred to the High 
Court by tlie Commissioner of Income- 
tax, did not arise. This Bench tliought 
that the learned Judges who expressed 
the opinion quoted above were not 
authorised under tlie provision of 
law under which the reference 
was made, to say that the ques- 
tion did not arise. This Bench ac- 
cordingly addressed the learned Chief 
Justice again proposing that the said 
question 1 might again be referred to 
other Judges. The learned Chief Justice 
thereupon called a meeting of the Judges 
of the Court and the majority of the 
Judges decide that it was open to the 
three Judges, to whom the question had 
been referred, to say that the question 
did nob at all arise and that such opi- 
nion would be binding * on the Division 
Bench which referred the question. ' 

The matter was again placed before 
us. We have heard the counsel for the 
parties. Dr. Katju has argued that on 
the judgment delivered by the three 
learned Judges mentioned above, the 
answer to question 9 as recorded by 


jneviously sliould be reconsidered. He> 
has argued ami in my opinion quite cor- 
rectly that question 9 and question 1. 

are, not identical. Question 1 is : 

■'lh \3 ;\ii Iiicoms-tax Officer jurisdictioa to 
issue :i notice under 3. 22 (*)) after the com- 
moitcomoiife of enquiry under S- 23 (3), 

Question 9 runs as follows : 

“111 the circuinsfc.xnces of this case, was the 
assossiuanfc rigJitly made under S. 23 (4),” 
Question 1 is a pure question of law 
and on this point my brother Niamat- 
uLlali, J., and I are at a difference. Dr. 
Katju argues that in spite of this diffe- 
rence, we ought to say in answer to- 
question 9 that having regard to the 
facts of the iiresent case, the assessment 
was nob rightly made under S. 23 (4). 

Let iis examine the contention of Dr 
Katju. He has pointed out that when 
the Income-tax Officer at Cawnpore' 
started his enquiry, he asked for the ac- 
count books from all the places of busi- 
ness from the assessee, namely, from 
Cawnpore, from Bombay and from Cal- 
cutta, Tlie Bombay and Cawnpore ac- 
counts wore produced but the Calcutta 
accounts were not in’oduced before the- 
Officer at Cawnpore. The Income-tax 
Officer at Cawnpore issued a notice, on 
on nth August 1927, which was a com- 
bined notice under S. 23 (2) and 22 (4) 
of the Income-tax Act, to xn'oduce the 
Calcutta accounts on 15th August. To- 
this order the assesses demurred and re- 
quested the Incoine-tax Officer at Cawn- 
pove not to ^‘ess his order but to allow 
them to produce .their accounts bofore 
the Income-tax Officer at Calcutta.To this- 
request the officer at Cawnpore acceded 
and wrote to the Officer in Calcutta as 
follows: see p. 9 Appendix A: , 

“ It is. tborefore, the Calcutta shop accoum 
which is the most important. ‘ I 
you to examine these books again . 

copies .... I would have taken all this tro 
ble on myself, but the asscssse is 
show the Calcutta shop accounts to me- , 
case is important and requires your ^ 

attention. I have fixed the case f®*^ ^ 

1923, and shall bo extremely obliged to n 
your reply before that date." 

This letter was written as late ^ 
24th February 1928, and evidently after 
some other correspondence had passe • 
Dr. Katju urges, and in my 
rightly, that by agreeing to accept t 
report of the Income-tax Officer, Oa - 
cutta, provided same was satisfactory! 
the Officer in Cawnpore, waived, 
say, the effect of his order dated 1 
August 1927. That order, argues D * 
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Katiu, could not be revived after seven 
months in March 1928, and could not bo 
made the basis o£ au order under 
S. 23 ( 4 ), Income-tax Act, namely an as- 
sessment to the best of the judgment. 

It will be remembered that there were 
twu notices issued against the assessee, 
both purporting to be combined notices 
under S. 22 (4) and S. 23 (3), one was 
dated 11th August 1927 and the other 
was dated 22nd February 1928. It was on 
account of the failure to comply with 
both these notices, that the Income-tax 
Officer purported to act udder S. 23 (4), 
Income-tax Act. When the assessees 
questioned the propriety of this assess- 
ment “ to the best of judgment " they 
questioned the validity of the notice of- 
22nd February 1928: see point (a) at 
p. 3 of the statement of the case. The 
learned Commissioner is required by law 
to give his own opinion on the points 
referred to the High Court foi its 
opinion. In answering question 9: see 
p. 8 of the statement of the case, the 
learned Commissioner did not rely on 
the notice issued on 22nd February 
1928, but relied on the notice of 11th 
August 1927 only. For this reason the 
Bench consisting of three learned Judges 
of this Court expressed the opinion that 
the notice of 22nd February 1928 might 
very well’ be ignored. The learned 
Judges then considered the circumstan- 
ces under which the notice of 11th Au- 
gust 1927 had been issued and came to 
the conclusion that it had been issued 
before any enquiry was started. From 
this finding of fact it followed that the 
question of law on which there was a 
difference of opinion between myself and 
my learned brother did not arise. Dr. 
ICatju has argued that if we are bound 
by the opinion of those three learned 
Judges, as the majority of the Judges of 
the Court have held in an English Meet- 
ing, we must ignore the notice of 22nd 
February 1928, as being a document of 
no relevancy in the case. 

In my opinion, this -view contended 
for, ought'to be accepted and for the rea- 
sons already given. Further, however, 
there is good reason why the notice of 
22nd Pebraary 1928 should be ignored 
as waived or as being never intended to 
' be operative. I have already pointed 
but that the letter addressed by the In- 
come-tax Officer of Cawnpore ^ to the 
Ihebiiiie-tax Officer at Calcutta is dated 

1930 A/9 


24 bh February 1928: see AppoiiLlix A 
'and was, therefore, writ ben two days 
after tbo notice dated 22nd February 
1928 had been issued. From the por- 
tion of tlio letter quoted above it will ho 
seen that the Income-tax Officer at 
Cawnpore w’as perfectly willing to ac- 
cept the report of the Calcutta Officer 
and it was not lus intention to entorce 
either the notice of 11th August 1927 or 
that of 22nd B'ebruary 1928. 

WMiether we accept tlie ojiinion of tho' 
Full Bench or whether we decide on ou)'. 
own initiative, there can be no doubtj 
that both the combined notices had beeni 
waived so to say, and it would be ex-j 
tremely unfair on the part of tho In-' 
come-tax Officer to turn round and say, 
without giving the assessee a fresh op- 
jiortunity to produce tho books, that 
their failure on previous occasions to 

produce accounts subjected them to the 

penalty of having a best judgment as- 
sessment made against tliem. 

In view of this fresh argument 
and in view of the opinion expressed 
by the Full Bench, I am clearlj of 
opinion that the answer to question 
No. 9 should be in the negative. 

I may point out that this answer en- 
tirely makes it unnecessary to return any 
answer to question 1 and as already 
stated in the opinion of the Full Bench,, 
question 1 does not arise. 

I would therefore direct that, in subs- 
titution of my answer to question 9 
as recorded on 22nd February 1929, tlje- 
detailed answer which is also in the 
negative recorded above be returned to- 
the Commissioner of Income-Tax. 

I note that Mr. Bajpa-i the learned 
Government Advocate has argued in Court 
for days and that he is entitled to a 
fee of Rs. 1100. He sliould get this fee 
from the Government. As regards the 
costs of this reference, I would direct 
that the Government should pay the costs 

of the assessees. t <• 

Niamatuliah, J. — In my order of 
22nd February 1929, I answered ques- 
tion No. 9 in the affirmative, because, in 
my view, disregard of a notice under 
S. 23 (2) of the Income-tax Act entitles 
the Income-tax Officer to proceed under 
S. 23 (4) and if he does so, the assessee 
has no right of appeal. Whether the 
Income-Tax Officer could do so under 
the circumstances of the present case 
depended on the effect of two notices 
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by liiin (0 on lltb 1027, 

and (2) on 22n.l Fobru.ivy 102H. It h:ifl 
lieon (-'onlondofl on bphalt ot tlio a^se.'s^ce?! 
that tbf’ I'iixt. notifie liid b(H''n I 

(lid not deil witdi thi'; ar;^miieiit, tiecan^o 
il it iit; accepted wit'i regard to the fii'^t, 
the second notice, wliich in uiy opinion 
cannot he said to have hei'ii waived as 
the result of a letter, dated 24th Kchni- 
ary 1028, could not t)e got over. I would 
hive resjvectrulLy dilTored from my learned 


colleague on this part of the case, had 
the question been open to discussion : 
hut the view taken by tlic Full Bencli 
as regards t!io secontl notice relieves mo 
of the respoiisihility of dealing with it. 
Idle Full liencli have placed their own 
c instruction on tiie statement of facts 
sutimitted hy the Income-tax Commis- 
sioner, according to which the effect of 
the notice dated ‘22nd February 1928, is 
not to be considered. They observed, 
after considering the statement of the 
case, tliat ; 

“ It does not appi.vr, however, tlijit we have 
to consider the effect of the notice on 2:ind 
rebiaiarv 192^, at all." 


As regards the first notice they ruled 
jlhat it was issued before the commence- 
inent of tlic enquiry, in which cise, ac- 
cording to the view- both of my brother 
Mukerji, J. and myself, the Income-tax 
Officer liad jurisdiction to proceed under 
S. 2d (4), unless he is otherwise debarred 
from taking that course. On receipt 
ot the tinding of the Full Bench, the 
assessees pressed for the consideration of 
the question that the first notice (of lUh 
August 1927) had been waived. The 
second notice (of 22nd Febru ary 1928) 
being ignored, as we must ignore in view 
■of the ruling of the Full Bench, I must 
now consider the effect of the former. I 
have had the advantage of reading the 
judgment of my learned colleague, and 
find myself in agreement with him in 
holding that, under the circumstances of 
"tile case stated by him, it was waived 
with the result that it loses its legal 
■effect altogether. 

In accordance with the view expressed 
by the Full Bench and for the reasons 
•stated above, I have to answer ques- 
tion 9 in the negative, which I accord- 
ingly do. 

By the Court . Let the following 
■answers to the questions put by the 
■Commissioner of Income-tax be returned 
;as the answers of the Court. Along 


with the answers will be sent copies of 
all tlie judgments of the Judges forming 
this Bench and to which the question 
L was referred for an answer. 

(iaestion 1. — In t!ie view expressed by 
tlio Bo noli of three Judges, this ques- 
tion does not arise. 

Answer No 
No 


QaeUion 

()ne%l‘ion 


u 


ft 


2 

3(a) 

3(h) 

4 

0 

() 

rf 

/ 

8 

9 


ft 


ft 


tf 


ff 


ft 


tf 


ft 


No 

No 

Yes 

Yes 

Yes 

No 

No 


With reference to the costs we declare 
that the Government .-Idvocate having 
worked for more than 4 days is entitled 
to a fee of Rs. 1100. As the assesses has 
substantially succeeded in the reference, 
we direct that he shall get his costs from 
the opposite party. 

u.K, Reference answered. 
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Mi' ARS, C. J., AND Sen, J. 

Reoti Lai and another — Applicants. 

V. 

Shiam Lat and of ’i^rs -Opposite Par- 
ties. 

Appln, in First Appeal No. 136 of 1929, 
Decided on 10th July 1929. 

(a) Guardians and Wards Act (1890), Si. 
43, 47 (1) — Authorising guardian to. cele- 
brate marriage amounts to regulation Ot 
conduct and appeal lies from such order. 

One of tliQ duties of a guardian cif a minor 
girl is to provide a suitable bridegroom. Wbat* 
ever he does in relation to that is either coii" 
duct or proceedings within the meaning of 
S. 43. Wliero a Oourl authorizes the guardian 
to celebrate tho marriage of the girl, his act is 
a ragul.atioii of conduct or proceeding on the 
part of the guardian. Tho appellate Court has 
thorofore the right to hear appeal from such an 
order under the provisions of S. 47 (I) 
with S 43. [P 67 G ll 

(b) Specific * Relief Act; S. SS-Court 
should grant injunction against marriage ar- 
ranged by guardian with person whose 
father suffers from hereditary disease. 

Where a marriage of a girl is arranged by 
her guardian with a person whose father has 
on medical examination bjon found to bJ suf- 
fering from leucoderma but there is no evi- 
dence as to whether the proposed bridegroom or 
his brother betray an indication of the diseass 
of being^ in incipient state or being acSualiy 
visible, it is the duty of the Court to step in and 
pass an injunction restraining the guardian 
from taking any further steps in connexion 
with the marriage, until the proposed brids* 
groom is proved to be a fit parson. [P 68 C,l| 2] 
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U, S. Baji)ai and G. S. Fathah-iov 

Aiiplicants. 

Kailas Nath ■ ~ lor Opposite 

Parties. 

Judgment. — On Mr. U. S. Bajpai s 
application for the admission of this ap- 
peal Dr. Katju was present, and though 
he had no locus standi to intervene, this 
Court premitted him to do so in order 
that this matter, which is one of extreme 
urgency, could be discussed by botli par- 
ties. The application for admission is to 
set aside an order passed by Mr. Plow den, 
wherein he permitted the, marriage of 
Earn Piari to take xilace tomorrow, llth 
July. Dr. Katju’s point is that from 
such an order there is no appeal. He 
called our attention to S. 47 (i). Guar- 
dians and Wards Act (Act 8 of 1890) and 
he, having read that section, pointed out 
that it was only in respect of tliose 
matters specifically mentioned in S. 47 
in which there was a right of appeal, 
and he said that a perusal of S. 47 would 
disclose that none of these subsections 
w'ere applicable to the appeal before the 
Court. Our attention was drawn by Mr. 
;U. S. Bajpai to S. 47 (i), which refers 
■ back to S. 43, w’hicli states that an ap- 
peal shall lie to the High Court from an 
order made by the District Judge when, 
under S. 43, he is regulating the conduct 
I or proceedings of a guardian. Now the 
question at once arises on the reading of 
S. 43, whether what the District Judge 
was doing, when ho authorised the 
guardian to celebrate the marriage, was 
a regulation of conduct or proceedings on 
Ibhe part of the guardian To our minds, 
it is perfectly clear what is meant. One 
of the duties of a guardian is to provide 
a suitable bridegroom. Whatever he 
does in relation to that is either conduct 
or proceedings. Jf he interviews fathers, 
if he‘ interviews prospective bridegrooms, 
or if h^ makes any decision on any 
matter in relation to the marriage, all of 
those things are part of his proceedings 
as a guardian. If he, for reasons which 
cannot be approved, endeavours to force 
upon his ward a man unsuitable, ob- 
viously, when he is doing that, he is 
conducting himself in the affair, and in 
common language if a guardian succeeded 
in bringing off a marriage of that kind, 
it would be spoken of as "bad conduct" 
on his part, Therefore, it is clear to us 
that this Court has the right to hear 
this appeal under the provisions of 
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S. 47 (i)]e.ul with P. J3. Wc. Uicvr- 

fore, hold that there is no forte in the 
pveliminaiy point wliitli wo have ler- 
mitted Dr. Katju to take, and wc now 
propose to admit tlic aitiH-'al. 

Another very curious, and indeed seri- 
ous, position has arisen in this matter. 
iMt. Earn Piari was the dangliter of one 
Bhola Nath, who died in ilie year 1915. 
She had two sisters. Sambati and Bha- 
gwati. Sambati married one Ijakshmi 
Chand and Bhagwati married one Earn 
Sarup. Sambati and Bha-gwati arc L'oth 
dead, and Earn Piiui at this moment is 
a young woman, who haspropeity wliicli 
is spoken of as in the neighbourhood of 
Es. 60.000/- ; it may m fact be more. 
When Bhola Nath died in 1915, the pio- 
peity of Mt. Earn Piari was looked 
after by Eai Bahadur Lala Debi Das, and 
Earn Piari began to live with her elder 
sister, ^It. Sambati, who was married 
to Lakshrai Chand. In the year 1921, 
the time had arrived when the question 
of this young girl’s marriage should at 
least be considered. She was then al.oub 
8 years of age, and on 3rd August 1921, 
the District Judge appointed Si a Ram to 
be the guardian of the person of Mt. 
Earn Piari, and Ram Sarup, wlio liacl 
married her sister Bliagwati,to he the 
guardian of her property. Sia Earn is 
the father of Lakshmi Chand, who jiad 
married Sambati. There were various 
applicants for the hand of tliis young 
girl some of whom may perhaps be 
thought to have been attracted by her 
money, and they were Earn Sarup, w ho 
had married Bhagwati and who is a 
widower, one ilandbata and Lakshmi 
Chand, also a widower, the son of Sia 
Earn. On 25th November 1928, a com- 
mittee ot five persons was appointed, 
consisting of Debi Das, Janki Piasad, 
Shiv Lal, Thakur Das and Mool Chand, 
and the District Judge was prepared to 
accept their decision as final subject to 
an overriding right on his part to object 
to ciny candidate on morali matciial or 
medical grounds. That was a sensible 
order. The committee did not come to 
a unanimous decision, thiec being in 
favour of Mandhata, one in favour of 
Earn Sarup and the fifth member of the 
Committee, Janki Prasad, was neutral in 
the matter. In these circumstances and 
having regard to a very strong order and 
very proper order, which had been 
passed on 6th September 1927, with re- 
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r-iard io the jiinxiral c onuPion of }>Ian- 
tliuU'M. liy roiison ot lalli-M' 

1 out od(’ mill, llio District .liidtjc ?;iid 
Hull- 1)0 could nut rrcfivo any help fioin 
l!ii.s ( oiiiinitXee. and he diiu'ctcfl Sia Rain, 
the .i^itardian, to a-^ceidain what pro- 
po^ak he t mild fora i'ca'^omilily fjond 
liuirriaf'c for fdiis relatively weallhy 
youn^ ttirl. f^ia Rain has yuodueed 
Shiarn liaRand tliat )ia^ arou<ed tonsi- 
derahlo o])po>itioii. Tlic matter came 
before tlie Disirit t -Tiul^c to apinove of 
t'lic man iage of Pam Piari with Shiam 
Lai and it \vaj> stated that Shiam LaPs 


lather, by name Parani fijukh, was sulter- 
iuft from leprosy. Thereujion, on 11th 
June 1921), Param Sukh submitted him- 
self to the medical examination of Mr, 
(itirlia then actinj^ as Civil Surgeon of 
Sitapur. Ho gave a certificate stating 
that Param Siikh was suffering from leu- 
coderma, w'hich was not contagious or 
infectious, and that to the best of his 
knowledge this disease was not Iiercdi* 
tary. 

This medical cert ifi cate is open to 

objection on very many grounds. Ho 

does not state tlie extent of the disease 

from wliicli Param Sukh is suffering, 

whether it is a matter of one or 

two spots or whether it iias spread 

practically over the whole of the bodv. 

*■ 

Ho does not set out the period of time 
during which Param Sukli has been a 
victim of this disease, and most impor- 
itant of all and what is much wanted is 
; evidence whetlier any of the other 
brothers of Shiam'Lal or ShiamLal liim- 
'self betray any indication of the disease 
jbeing in an incipient state or being 
hictually visible. Tliat was the only evi- 
dence which Mr. PIo^Yden had before 
him, and Mr. Guvha did not go into the 
witness-box. The appellants today ap- 
ply for an injunction to restrain this 
marriage which is fixed for tomorrow. 
The opposition is simply and solely on 
the ground of health, and the appellants 
do not accept the suggestion that is im- 
plied in the statement of the Civil 
Surgeon, namely that this young girl 
'will not be subject to any risk of con- 
tracting this clisease if she marries 
' Shiam Lai. They want that matter put 
to the test. We are of opinion that in 
view of the matters that have been men- 
tioned to us by Mr. Bajpai particularly 
in relation to a brother of Shiam Lai, 
it is our absolute duty to step in at this 


stage and to an injunction • restra- 
ining Sliiiim Lai from entering into any 
coromouv of mnri iage with Ram Pia ri 

I I 

on Uth -Inly or at any other date, until 
tliis order is dissolved, and further to 
]ia=s an injunciion restraining Sia Ram, 
the guardian, from taking any further 
step-^ in connexion with the said mar- 
riage or in any way prosecuting or ad- 
vancing tlie same or permitting it or 
conniving at it We have explained to 
Rhiam Lai, who is a lawyer, what would 


ho the immediate consequence of any 
breach of this injunction on his part and 
lie is (piitc sensible about the matter and 
realises that this marriage cannot take 
place until after proper enquiries have 
been made. Now what we propose to do 
is this. Rhiam Lai is well able to ap- 
preciate the position exactly. We have 
a duty towards this young girl and it is 
a duty of protection. Shiam Lai is to 
decide within ten days and to communi- 
cate that decision of his to the Registrar 
whether he will abandon all thoughts of 
this marriage or whether he is prepared 
to assist at an enquiry which this Court 
will hold. The assertion of the appel- 
lants is that Shiam Lai on medical 
grounds is not a fit bridegroom for this 
young girl. Rhiam Lai is at perfect 
liberty to contest this point, and it will 
be contested if Shiam Lai says that he 
wishes it to he contested. The proce- 
dure, if Shiam Lai wants this matter 
decided, will be as follo^YS. Param Sukh 
lias five sons, Bansidhar, Bulaqi, Bam 
Lai, Shiam Lai and Sri Ram. Param 
Sukh with his five sons must come to 
Allahabad at a date to be fixed and 
Param Sukh and his five sons must sub- 
mit themselves to he medically examined 
hy two doctors whom this Court will 
nominate at the appropriate time, and 
those doctors, having made a sufficient 
medical examination, will th#n go into 
the \vitness box and each give his ex- 
periences and his views of the medical 
history of Param Sukh and the degree of 
liealbh of all of the five brothers, and 
generally inform the Court as to the 
nature of leucoderma. 

It appears that Shiam Lai has seen 
Ram Piari, and it may be necessary, as 
she is a girl of fifteen years of age, for 
the Court to invite some lady to see her 
and ascertain her views. This may bo 
necessary, because Sia Ram has ap- 
parently obtained a letter from her 
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under circumstances which Mr. Uma 
•Shankar Bajpai would like tu be exa- 
mined into a little further. However, for 
the momeut the matter that is befoie 
Shiam Bal is this. An injunction has 
been passed restraining him from mar- 
rying Ram Piari, either on llth July or 
on any future date, until further order, 
and now he has got ten days witliin 
which to consult his brothers and father 
in order to see whether they are willing 
to submit themselves to the test \\ hicli 
we think alone will give a satisfactory 
lesult. We have mentioned two doctors, 
but we may not indeed limit it to two 
“and may have to choose three. Let 
notice of this injunction be personally 
served on Sia Ram, the guardian. A 
notice of this injunction must also, of 
course, be served personally upon Shiam 
Lai, but he has taken notice of it, 
having been in Court throughout the 
whole of its delivery and is, indeed, at 
this moment present in the Court, Let 
a copy of this be sent to the District 

Judge as well. 

R.M./r.K. Order accordtnoly. 
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Full Bench 

“SULAIMAN, AG. C. J., MUKERJI AND 

King, JJ. 

{Sahu) Eadha Krishna — Plaintiff 
Appellant, 

V. 

T?j .Saroop and others — Defendants 

Respondents. _ 

Second Appeal No, 2176 of 1926, De- 
cided on 28th October 1929, from deci- 
sion of Dist. Judge, Moradabad, D/- 2Bth 
June 1927. , 

(a) Civil P. C., O. 34, R. 6-Per»onal re- 
medy asked for ” Stage for deciding limita- 
tion it after tale proceeds are actually found 
tntufficient. 

The propBT stage for deciding whether the 
personal remedy of the plaintiff mortgagee 
is barredf is after the net proceeds of the 
tale have been found to be iasufidcicnt to 
pfty the deoratftl amount ; bo long as this has 
not been ascertained no question for the passing 
of the personal doeree really arises. [P 71 C 1] 
jft (b) Civil P. C., O. 34, R. 6 — Per- 
«oaal remedy — Deed registered — Limitation 
is six ysars— Limitation Act, Art. 116. 

The personal remedy can be enforced on the 
hasis of a registered deed within six years under 
Art, U6, Llm. Act : A. 1. R. 1923 All. 1 (F.B.): 
A. J. R. 1929 JIfod. 53 (F. R.) and A. I, B. 1928 
OudJt 165, Be/. ; A. I, B. 1926 P. C. 56, held 
do be no direct authority for contrary view. 

fP 73 01] 

tc) Interpretatton of Statutes — Decisions 
holding one view under an Act-Act substi- 


tuted by another Act with identical language 
— Old view is presumed to be accepted. 

Whore the High Courts hoKl a piU'tieu 1 ir 
vi^w iiS‘ to the i iitcrprctiition of section in 
Act and the Act is substituted by another Act, 
wliieh reproduces the language of that secwion, 
it is a fair presumption that the correct uoss of 
the old view is accepted. fC 71 C dj 

Order of Reference 
Boys, J. — I agree in holding t hat ill is 
case is appropriate for consideration Ijv 
a Full Bench. I would only add that 1 
am inclined to think that the question 
of whether the plaintiff is or may be en- 
titled. to have a personal decree has l)een 
prematurely decided. Plaintilf had to 
proceed in the first place against the 
property. Under 0. 3i, R. 4 there is no 
question of a personal decree. In fact 
Xdaintiff has not in so many words asked 
for a personal decree. Ho has asked 

that he ; 

“mav bs authorised to apply for the propai- 
afcioii of a decree against the person and other 
propertits,” , 

if tliQ mortgaged prox)erty x)rovo insuin- 
cient. 

Even treating this request, liowever, 
a prayer for an immediate personal de- 
cree for a balance, if any, to bo ascer- 
tained, and granting that such a Pi'ayt'"’' 
niciy be desirable to Sttvo the peiio o 
limitation running out, no such decree 
could be immediately prepared for Uie 
event might show that the whole debt 
was discharged by the sale of the pro- 
perty and no Court shouW pass unneces- 
sarily a decree that might well be in- 
fructuous. Treating the request, then, 
in this case as a prayer for a personal 
decree, it appears to mo at least argu- 
able that the proper course would be to 
defer passing any order on the prayer 
until the proceeds of the sale had been 
found to be insufficient and then and 
then only would be the time to deter- 
mine whether the balance is legally re- 
coverable otherwise 'than out of tlie pro- 
perty, one consideration governing the 
answer being whether the right to a per- 

sonal decree was barred by , 

But as in the present case the light ot 
the plaintiff to a personal decree at any 
time has in fact been finally determined 
and the question is of far-reaching im- 
portance I think for the reasons given 
by my brother that it should be consi- 
dered by a Full Bench. 

pullan, J.— This second appeal arises 

from a suit brought by a mortgagee 
on the basis of a mortgage-bond dated 


/ 
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20th l"c bill ary 1221. Tho biiit was 
ir.stltntefl on 12th Fcliruary 11)27, 
and tile |ilainti!'f claimed veil of against 
t;io mortgaged property and lie also 
jtvayed that in case tlm mortgaged pro- 
perfcy be insiillicient and any amount 
remains due to tlio p.laintilT, tiie jilaiii- 
tili may be authorized to apjdy lor tiio 
preparation of a decree against I bo per- 
son and other projierties of tho principal 
defendants. Tlie Courts lielow have 
given a decree against the property hut 
they have refused a decree fora personal 
remedy on the ground that the suit is 
lor this purpose heyond time. The 
Courts lielow considered that by a re- 
cent decision of their fjordsliips of tlio 
Privy Council reported in Craiirsli Lai v, 
Kheiro Mohan Mahapatra (l), it has 
been finally ruled that a suit to enforce 
a tiersonal covenant in a mortgage-deed 
is barred by Art. 66, Lim. Act, unless it is 
made within a period of tliree years from 
the date when tlie debt became pa^'able. 

In appeal we liavc been asked to 
consider that the interpretation placed 
by the lower Courts on this deci- 
sion of their Lordsliips of the Judicial 
Committee is incorrect. It has been 
pointed out to us that tho decision itself 
appears to be in conflict with previous 
decisions not only of the High Courts 
in India but also of their Lordships of 
the Judicial Committee. These deci- 
sions go back to a decision of the Judi- 
cial Committee quoted in Ramdin v. 
Kalka Pershad (2), and a decision of 
tho. Calcutta High Court, Miller v. 
Runganaih Mulltck (3), which was 
based thereon. It has been pointed 
out to US that those rulings have 
never been held to bo authority for the 
proposition that Art. 66 applies to a case 
of this kind. But on the other hand it 
has been generally held that a period of 
six y cal's is allowed for filing a suit to 
obtain a personal decree against a mort- 
gagor, The general view appears to 
have been that these cases are governed 
not by Art. 66, Lim. Act but by Art. 116, 
In the judgment of their Lordships of 
the Judicial Committee in Ganesh Lai v. 
Khetro Mohan Mahapatra (l), no refer- 
cnce is made to Art. 116 and the suit in 

(1) A.I.R. 1926 P.C. 56=5 Pat. 585=53 I A 

134 (P.C.). 

(2) [1886] 7 All. 502=12 I. A. 12=4 Sar. 619 

(PC) 

(3) [1886] 12 Cal. 399. 


that case w.as brought after more than 
ten ycais ; hence it is immaterial whe- 
thcr a six year ora three year period of 
limitation applied to the suit. This rul- 
ing has already been considered by a 
JHencli ol tlie Oudh Court reported in 
J ai Indra Bahadur Singh v. Kairait 
Lai (J), and hy a Full Bench of the 
jMadras High Court reported in Ratna- 
sabapaihu Chettiar v. DcvasigamC7iif 
Pillai (o). Both these Courts have, in 
sjute of the decision of the Privy Coun- 
cil, lound that Art. 116 applies to a case 
like tlie present and not Art. 66, and the 
Jiladias Higli Court in particular has 
pointed out that in tiie case of Ganesh 
Lai V. Khetro Mohan Mahapatra (1) 
there must liave been a reason why 
Art. 116 could not be applied, and the 
view' was taken that the observations of 
their Lordships should be regarded as 
obitei' dictum. In ray opinion a matter 
of this importance should be referred to 
a larger Bench. I myself would not be 
prepared to liold that in view’ of the 
observations of Lord Sumner in the case 
of Tricemdas Cooverji Bhojay. Gopinath 
Jta Thakur (6) at p. 69 of 44 LA. 
Art. 116, Lim. Act cannot apply to the 
case before us, and in view of the ap- 
parent conflict between the ruling in 
that and the ruling in Ganesh Lai v. 
Khetro Mohaii M'ahapatra (l) I consider 
that this appeal should be referred to a 
Full Bench. 

Opinion of the Full Bench 

Sulaiman, Ag. C. J.— This is a plain- 
tiff’s appeal arising out of a suit for sale 
on the basis of a mortgage deed, dated 
25th February 1921. The suit was in- 
stituted on 12th February 1927, i. 0*? 
more than three years after the mort- 
gage but within six years of it. In the 
plaint the plaintiff claimed a further 
relief that in case the mortgaged pro- 
perty be insufficient and any amount 
remains due to the plaintiff the plaintiff 
may be authorised to apply for the pre- 
paration of a decree against the pewon 
and other properties of the principal 
defendants. The first Court held that 
the personal remedy was barred, as 
the suit had been brought more than 
three years after the bond and relied 
on certain remarks in Ganesh 

(4) A.I.R, 1923 Oudh 465. . 

(5) A.LR, 1929 Mnd. 53=52 Mad. 105 (F.B.). 

(6) A.LR. 1916 P.C. 182=44 Cal. 759=44 I.A 
C5 (P.C.). 
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V. Khetra Mohan Mahapatraii). Tho 
plaintiff preferred an appeal chaUenging 
the finding that a personal decree was 
barred. He also urged that the lower 
Court should not have decided that 
question at that stage. The learned 
District Judge has repelled both these 
contentions holding that the question 
wasdecidedi because the plaintiff him- 
self had asked for a personal decree, and 
that such personal decree was barred 
by the three years’ rule. 

It seems to me that the proper stage 
for deciding such a point is after the 
net proceeds of the sale have been found 
to be insufficient to pay the decretal 
amount. 0. 34, R. 6, provides that 
where the net proceeds of any such sale 
ire found .to be insufficient to the 
amount due to the plaintiff, the Court 
may pass a decree for such amount if 
the balance is legally recoverable. The 
words “found to be” have been newly 
added in this rule and did not find a 
place in S. 90, Transfer of Property Act. 
.Old ‘I’uliiTgs are to my mind not now 
applicable. So long as it has nob been 
ascertained that the sale proceeds are 
insufficient, no question for the passing 
of a personal decree really arises. This 
matter is made clear still further by 
Appendix A, No. 45 which suggests a 
form for the plaint in a suit for sale and 
allows the plaintiff to ask for further 
relief that in case the proceeds of the 
sale are found to bo insufficient to pay 
the amount due to the plaintiff, then 
that liberty be reserved to the plaintiff 
to apply for a decree for the balance. 
Similarly Appx. D, form No. 4 relating 
to a preliminary decree for sale shows 
that a direction that the plaintiff shall 
be at. liberty to apply for a personal 
decree for the amount of the balance 
is to be entered in it. The occasion for 
applying of course comes later on when 
the proceeds are found to be insufficient. 
It is then that a personal decree can be 
passed. 

As, however, the question has been 
distinctly decided by the Courts belOw. 
it is convenient to disposei of the plea of 
limitation. It cannot be doubted that 
under the old Limitation Act the great 
preponderance of opinion in all the High 
Courts had been that Art. 116, Him. Act, 
applied bo suits for recovery of money 
on a registered document. The earliest 
Full Bench case of this Court was that of 


Husain Ali Khan v. Hafiz All Khan fT). 
In the leading case of Bam Din v. Koika 
Pershad (2), theii Lordships ot tlie Privy 
Council laid down that tlie Art. 132, 
Liin. Act, provided the period of limi- 
tation of twelve years as against the 
mortgaged property, but that period did 
not apply to the personal remedy which 
the instrument carried. The licadnote 
appears to be slightly misleading as in 
the body of the judgmeiit their Lord- 
ships did not lay down that the rule of 
three years applied to registered secu- 
rity also. They referred to three year'^ 
rule for simple money demands and 
single bonds etc, and to six years rule as 
regards foreign judgments and compound 
registered securities. Tliis case was 
followed by the Calcutta High Court in 
Miller v. Bcmga Nath Moulhh (3) wliere 
it was rem irked that a period of six 
years was applicable to the personal I'e- 
medy on the basis of a registered mort- 
gage deed. 

The applicability of Art. 115, to claims 
under registered bonds was accepted by 
all the High Courts with the exception 
of one solitary case of this Court, Bam, 
Naraiu v, Kalta SinQh (8). The new 
Limitation Act was passed in 1908 and 
the legislature reproduced the language 
of Art. 116 and of the other relevant 
Articles. It is, tlierefore, a fair presum- 
ption that the correctness of the old view 

was accepted. 

The weighty pronouncement of their 
Lordships of the Privy Council in Tri- 
comdas Cooverji Bhoja v, Gopinath Jin 
Thakur (6) in which Bam No.rain's case 
(B) was expressly disapproved, removed 
any doubt that there might have existed. 
Although Art. 110 was in terms applica- 
ble to suits for arrears of rent, their 
Lordships ruled that the document being 
a registered one, Art. lib was the arti- 
cle to be applied. Since then the view 
has uniformly prevailed in the Indian 
Courts that the personal remedy can be 
enforced on the basis of a registered deed 
within six years under Ait. 116. I may 
refer to a recent Pull Bench case of this 
Court S&ib Dayal v. Meharha?ii9), at pp. 
41 to 42 of 45 All. 

The Courts below, however, have 
thought that the remarks of their Lord- 
, ships in the case of Ganesh Lai Pandit 


( 1 \ [1931) 3 All. GJO (P. B.J. 
ri90l] 26 All. 133. 

A. I. It. 1923 AH. 1=45 All. 27 (F. B.). 
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the {)rcvious decision?, in that cli^g the 
suit, was Iji'ouLjlil more than ten. years 
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alter the date of the moitgago and it ^Yas 
immaterial wheilier the three years' rule 
or the six years’ rule applied. In eitiiei* 
view the personal claim was harred by 
time. Furthermore, th('rc is a passage 
in tlie middle of p. 130 which inigiit 
suggest that the )ii-incipai mortgage pur- 
poi’ting to have been executed by the 


lady was not executed in compliance 
witli the provisions of the- law so as to 
make it binding on her. If there was 
any defect of registration the three 
years rule would at once become appli- 
cable. Their , Lordships (pioted passages 
from the leading case of Earn Di?i v. 
lialka PerAiad (2) and also referred with 
approval to the Calcutta case of ‘Miller 
V. Ranga Nath Moulick (3) and then re- 
marked that the claim for the enforce- 
ment of the personal covenant had be- 
come harred under Art. 66. As tho 
point did not arise directly in the case 
and indeed the question was immaterial 
no previous authorities appear to have 
been cited before their Lordships. 

This case has been considered by a 
Full Bench of the Madras High Court in 
the case of liatnasahhapathy Chettiar v. 
l)eva!iigamony Pillai (o) and by the 
Oudh Chief Court in the case of Jai 
Indra Bahadur Singh v. Lala Khairati 
Lai (4). The learned Jud ges have come 
Ito the conclusion that the case of Ganesh 
Lai Pandit (l) cannot be taken to have 
overruled tlie previous decisions and is 
not a direct authority for the view that 
the claim on even a registered document 
is governed by the tl)ree years’ rule. I 
fully agree with the view expressed in 
these cases. Until tliore is a clear prono- 
uncement of their Lordships of the Pi*ivy 
Council, I cannot hold that the view ex- 
pressed by the Indian High Courts in a 
ilong series of cases has been definitely 
.overruled. The claim for the personal 
jremedy in the present case is, therefore, 
Inot barred by limitation. 

Muker ji, J ~ I agree. 

King, J . — also agree and have no- 
thing to add. 


By the Court . — Our answer is that 
the claim for the personal remedy in the 
present case is^not barred by limitation, 
though this question need nob have been 
decided, at this stage, 

E.K. Reference anstcered. 


v. 

Ml. / - i « t H H n i&sa Ba i — Respondent. 
Fii>b Appeal No. 263 of 1929, Decided 
on 23 n! October 1929. 

Civil P. C., S. 35 — Suit for accounts— Suc- 
cessful party can get costs even in prelimi- 
nary decree. 

There is nothing in principle which pre* 
cluLs a Court from assessing costs and passing 
a decree for costs in favour of the successful 
p.n ty in a suit for accounts in the course oj 
preliminary decree. [P72C2] 

N. P. Aiithann. and Benod Behave Lai 
— for Appellant. 

Judgment,— This is an appeal by the 
defendant in a suit for account. This- 
suit was resisted upon every ground 
which was possible to human ingenuity^ 
The Court of first instance overruled 
the plea of limitation raised by the de- 
fendant and came to the conclusion that 
the defendant in his capacity as manager 
of the property belonging to the family 
was liable to render an account of his- 
stewardship, A preliminary Jecree was 
accordingly passed in favour of the 
plaintiff and the defendant was saddled 
with her costs. In the present appeal 
which relates only to costs it has been 
contended that the Court below ought no 
to have passed a decree for costs in plain- 
tiff’s favour in the preliminary decree 
hut ought to have stayed its hands till 
the time of the passing of the final de- 
cree, It is also pointed out that the 
plaintiff had overvalued her claim. 

We are of opinion that the plaintiff as 
tho successful party in the suit was en^ 
titled to a decree for costs and it makes 
no difference that the costs were allowed 
in the preliminary decree. There is no- 
thing in principle which precludee the| 
Court from assessing costs and passingj 
a decree for costs in favour of the suc- 
cessful party in a suit for accounts m 
the course of the preliminary decree. lu 
a suit for accounts the relief cannot be 
valued with meticulous precision. Th® 
plaintiff could only make a rough esti- 
mace of the value of the claim and that 
is wTiat appears to have been done iu 
the suit. We think that the costs were 
rightly assessed and the decree passed 
by the Court below does not call for 
interference. We dismiss the appeal 
underO. a, R.n, Civil P.0, 

v . b ./ r . k . Appeal disviissed* 
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Kanhaiya Lal and oifi^rs — Plaintiff 
and Defendants — Respondents. 

First Appeal No. 35 of 1928, Decided 
on 17th July 1929, against decree of Sub- 
Jud^e, Agra, D/- 20th December 1927. 

Hindu Law — Alienation by father If 
transaction is good and so authorized^ it is 
binding on joint family property even though 

father does not describe himself as manager. 

In a casG of alienation by a father if the 
transfiction itself is good, i, e., there is 
necessity and is such as would _ be authorisea 
and would be binding on the joint family , the 
mere fact that the father does not describe 
himself as manager of the joint Hindu family 
would not make it unauthorized. It is not 
necessary to scrutinize all the details of sale 
consideration if the Court is satisfied that the 
transaction itself is for legal necessity : A.i.fi- 
1916 P.C. 220 ; i.I.R. 1924 P.C. 50 and 34 All. 
296, BeJ, [P 74 C 2 ; P 75 C 1] 

B. E. O' Conor, Tej Bahadur Satyru, 
Kailas Nath Katju, and M. L. Ghatur 
vedi — for Appellant. 

N. P. Astlxana and G. Afjarivala—io): 

Respondents. 

Judgment. — First Appeal No. 35 of 
i928 and First Appeal No. 97 of 1928 
are cross-appeals by the defendant and 
the plaintiS respectively and arise out 
of the same suit. 

It appears that one Ganeshi Lal had 
given authority to his wife to adopt a 
son and in pursuance of that authority 
she adopted Har Bilas and executed a 
deed of adoption on 6tli May 1B92, This 
Har Bilas subsequently adoxitecl Ram 
Bahadur in 1902. For the purposes of 
this suit it has been admitted by the 
defendant-appellant that this adoption 
may be accepted as valid. In 1917 Har 
Bilas and his adopted son Raj Bahadur 
constituted a joint Hindu family. On 
6th December 1917 Har Bilas executed 
a sale deed in favour of Ram Prasad, son 
of Lala Ballu Mai, the present appellant. 
This deed is printed on p. 37 of the 
paper-book and was for Rs. 34,000. Har 
Bilas described himself as the absolute 
owner in possession of the property 
transferred and also alleged that he bad 
no partner or cosharer who might stand 
in the way of the transfer. But he did 
hot expressly refer to his adopted son 
Ba) BaHadur ncr did he attempt to re- 
pudiate the alleged adoption. 
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The plaintiff Kanluiiya Lal olitainod a 
simple money decree for Rs. o.OOO in 
lOlt) against Lala Har Bilas and Raj 
Bahadur and in execution of that decree 
attempted to attach tlie property covered 
by the sale deed of 0th Decemher 19L7. 
The transferee Ram Prasad raised objec- 
tions in the execution proceedings which 
were allowed and the property was re- 
leased from the attaclunent on the 
ground that the property had been pre- 
viously transferred to Ram Prasad. Rart- 
haiya Lal has, therefore, instituted the- 
suit for a declaration that the said pio- 
perty is attachable and saleable in 
execution of his money decree and that- 
the defendant transferee has no rights- 
or interests in this property. In the 
plaint no siiecific case was jiut forward 
that the transfer was good to the extent 
of a half share and was invalid to the- 
extent of the remaining half. 

The contesting defendant Ram Prasad' 
took several pleas the i)rincipal^ 
of which were that the plaintiff has no- 
right to maintain the suit and that the 
sale in his favour was for family neces- 
sity and valid and binding, The learned 
Subordinate Judge has found the issue- 
relating to legal necessity in favour of 
the defendant but has decreed the claim- 
in respect of the , lialf interest of Raj 
Bahadur in the property on tlie sole- 
ground that Har Bilas when he exe- 
cuted the sale deed represented himself 
as the absolute owner pf the property 
transferred and was not acting in his 
capacity as a Hindu fatlier or a manager 
of a joint family property. 

The learned Subordinate Judge has 
considered that the earlier mortgage- 
deed of 8th June 1917, taken w-ith the 
sale deed of 5th December 1917, goes to 
show' that Har Bilas was representing, 
himself as absolute owner of the trans- 
ferred property and w-as expressly deny- 
ing the existence of any son to him. 
Both the mortgage deed and the sale 
deed are in favour of Ram Prasad but 
the two transferees are different persons. 
The mortgagee was Ram Prasad son of 
Lala Bansi Dhar whereas the vendee is 
Ram Prasad son of Lala Ballumal. It 
is possible that the learned Subordinate 
Judge has confused the two names and 
%a3 thought that the vendee himself 
had previously taken the mortgage. So 
far as the sale deed is concerned there 
is no express denial of the existence of 
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;vny son. As a matter of fact tliere is 
no reference to any son at all. The 
duetl is in a stereotyped form whicii is 
quite t'lnninon. It may, however, bo 
said by i mplication tliat Uar Dilas was 
alleging that he was the alwolutc owner 
and liad no cosliarer with him, i. e., ho 
was not admitting the oxistenco of any 
member of liis fainilv. 

The learned Judge has relied mainly 
on the authority of Balivant SingJt v. 
ii. Cl(iu.:!i (IJ. In tliat case the mort- 
gage was executed by the older brother 
SheO Rai Si ngli to wliioli the younger 
brotlier Maharaj Singh liad also joined. 
It was exjn'ossly stated in the deed that 
IMaiiaraj Singh liad no interest in tho 
property at all and Sheo Raj Singh alone 
was the sole proprietor. This claim was 
pub torward on an alleged imparbibility 
of the estate. The debt to pay oil which 
this deed was executed was due from 
their deceased father but tho High Court 
found and that finding was accepted by 
their Lordships of the Privy Council 
that the debt Jiad been contracted by 
him for the purposes of immorality. 
Thus it was not a good antecedent debt 
which would be binding on the fajnily 
estate at all. The eider brother had 
never professed to be the manager of the 
joint Hindu family, and their Lordships 
on p, J03 remarked : 

ill f;ic0 fif tliab dosd. it could not bo con- 
tended that the Bank lent the tnonev to Sheo 
Raj Singh as managor of tho joint Hindu 
family which consisted of himself and ^laharaj 
Singh." * 

On the same page their Lordships 
pointed out that 

bheo Raj Singh was not an ancostor or a 
predecessor of ilabaraj Singh." 

He was on the date of the mortgage 
merely a cosharer and executed the deed 
in his assumed position as the absolute 
owner of an impartible estate. Maharaj 
Singh had been joined in the deed in 
order to show that he had consented to 
the transaction and was admitting the 
absolute proprietary interest of his elder 
brother. It was found in the case that 
Maharaj Singh at that time was a minor. 
It does not appear that the position 
taken up on behalf of Maharaj Singji 
was that the whole transaction was a 
nullity and the whole suit ought to be 
dismissed. It is noteworthy that Maha- 
r aj Singh was pleading tha t the mort- 

(1) [1012] 34 All. 296=14 I. 0. 629=39 T A 
109 (P.C.l. ** 


gage-deed was not binding on him and 
did not affect his interest in the estate. 
Tho High Court lield that Maharaj 
Singh’s interest in the estate was not 
affected by tho mortgage and that decree 
was uplield by their Lordships. It is 
obvious til at even as a Hindu manager 
Sheo Raj Singh had no authority to 
transfer the property in payment of the 
immoral debts of his deceased father. 
TJie fact cannot also be lost sight of that 
Sheo Raj Singh’s position was not that 
of a Flindu father, wdiose debts it is the 
])ious duty of his son to discharge. A 
Hindu father lias undoubtedly authority 
to transfer the family property in order 
to discharge his own antecedent debts 
provided they are not tainted with il- 
legality or immorality, A mere omis- 
sion to assert in tlie deed that he was a 
Hindu father or that he was a manager 
of a Hindu family cannot necessarily be 
fatal and deprive him of the authority 
which under the Hindu law he possesses. 
So long as the family is a joint Hindu 
family no coparcener has a separate and 
defined share in the family property and 
is nob entitled to transfer or chai’ge his 
separate share. Either the whole in- 
terest passed and the transfer is good or 
the whole transaction falls to bha 
ground. We may in this connexion refer 
to the loading ease of Sripat Singh 
Dugarv. Prodijat Kumar (2), decided by 
their Lordships of the Privy Council 
where in spite of the fact that the 
transfer liad taken place of the 
rights and interests of the judgment- 
debtor, who was in that case the father 
their Lordships held that the whole in- 
terest in the family property had passed. 
In the leading case of Brij Narain Bat 
V. Mangctla Prasad (3) their Lordships 
have laid down that 

if the manager is the father and the rever* 
sioneries are the sons he may by incurring 
debt so long as it is not for an immoral pnr* 
poS9, lay the estate open to ba taken in exccQ" 
tion proceedings upon a decree for payment of 
that debt.’* 

It therefore seems to us that if the 
transaction itself was good and was such 
as would be authorised and would be 
binding on the joint family property i 
tho mere fact that Har Bilas did not 


(2) A. I. R. 1916 P.O. 220=44 Cal. 524 = 44 

I. A. 1 (P.C.). 

(3) A. I. R. 1924 P, 0. 50=46 All. 95=51 I. A. 
129 fp.C.). 
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describe himself as the manager of the sit 
ioint Hindu family would not make it int 
unauthorized. The learned Subordinate vif 
Judge has taken too technical a view ho 
and if such a view were accepted the th| 
result would depend entirely on the co 
language used in the deed depending o 
more or less on the skill of the petition- ot 

writer or the scribe. ® 

It is therefore necessary to consider m 

whether the transaction itself was such ex 
as would bind the family. The sale con- 
aideration of Es. 34.000 consisted of tl 
Ks. 1,000 paid as earnest money uhere ii 
appears to be a mistake in the certified d 
copy filed) a few days earlier and n 
Es. 25,000 were left for payment of the n 

previous possessory nnn I 

June 1917. The batlance of Es. 8,000 h 

was paid at the time of the registration. 1 
It is not incumbent on the defendant r 
to establish that the previous mortgage- 1 
deed of 8th June 1917, which was an i 
entirely independent and separate ti*ans- 
action, antecedent both in reality and in 
fact, was supported by legal necessity, j 
T he debt constituted an antecedent debt i 
- for the payment of which the father was 
entitled to transfer his family property. 
That must be upheld as a good debt. As 
regards the balance of Es. 8,000 the evi- 
dence is all one sided. In the deed there 
is a clear recital that Har Bilas, wuio 
was the proprietor of a firm known as 
Ganeshi Lai Harbilas wanted to sell the 
property in order to pay up the previous 
mortgage debt and the surplus money 
' was required by him for carrying on Ins 
business which was expected to be bene- 
ficial to him. Bam Prasad the vendee 
has gone into the witness-box and has 
positively stated that the sale deed was 
executed for business needs and for pay- 
ing up the previous mortgage and that 
money was required by Har Bilas for his 
business needs and for repairing his resi- 
dential house. There is no evidence to 
the contrary. The learned Subordinate 
Judge has found the issue as to the 
existence of legal necessity in favour of 
the defendant and has held that the en- 
tire sale consideration was for family 
necessity. 

We may further note that in view oi 
H the recent pronouncement of their Lord- 
Bhips^of the Privy Council it is not neoes- 
Saty to scrutinize all the details of t 
tsle^wnsideration if we are satisfied a 
the Iraneaction itself was for legal neces- 


sity. We have no hesitation in accept- 
ing the learned Suboi'clinatc 
view on this point, and we accoramgly 

hold that there was legal necessity toi 

the sale inasmuch as the hulk of the 
consideration was required for payment 
of an antecedent debt and the rest ioi 
other necessities. It cannot he contone - 
ed that a father is not entitled to borrow 
money for the purpose of carrying on an 

existing business. v i if #■ 

The other objection taken on behalf of 
the delendart was as to the plaintilt s 
right to challetigo the alienation i" 
oiiv of the defendant. The plaintilf is a 
mere attaching creditor who has tailed 
in the execution department. We nas 
not yet purchased the property which 
he asserts has not passed to Earn Prasad. 
Had he been a purcliaser, we wort d l^ve 

been bound by the decision in the iu l 
Bench case ot 

nllah Khan v. Mtthu . 

that he had the locus standi to cliallei-oe 
the alienation in favour of the defendant- 
appellant. There is however, , 

authority which has been brought to orn 

; notice which extends that ^ 

, the case of a mere attaching creditoK 
I It the transfer by a Hindu father weie 

. merely voidable so that the property 

s -would pass for the /"If... 

, option would remain with “'e. 0.“'^ 

3 members of the family to avoid it, it 
I would be doubtful whether here is any 
9 attachable interest ot the other members 
y of the family left which can >io J'eized 
s bv a simple money creditoi. y' 

other hand if the transfer were ahsolute- 

,0 ly void ab initio the ‘f; 

IS main vested in the family and the other 

coparceners 

7 hfi able to attach Ins interest. In the 
view which we have taken of th^, case 
is on the main question w^e do not think it 
necLary to go into this further ques- 
ts We accordingly dismiss First Appeal 
he No. 97 of 1928 and allow First Appe 
of No 35 of 1928 and modifying the deciee 
t of ihe Sourt below dismiss the suit m 
Iv toto with costs in both Courts. 




Order accordingly- 


(4) (1911] 33T1I. 783=11 I. C. 220-S A.L J* 
901. 
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SiiN AN!) NIAMATULLAH, JJ. 

B n b K a mu — P 1 a i n H tf — A p i je 1 1 a n t . 

V. 

Joijraj Si !<i'i and a u>the7 — Defcmlants 
— ReiS['ond(.'nt5. 

Second Apiical Nn. 5()i of 1920, Deci- 
ded on 1st July 1929, against decree of 
Dist. Judge, Shall jahanpur, D/- Ctl) De- 
cember 1920. 


(a) Usurious Loans Act. S. 3 (2) (a) — Rate 
exceeding reasonable rate — Creditor running 
no risk and having ample security — Rate is 
excessive. 


Wlieij there is nhsoliitely no evidence tliAt 
til? ere d'^iU' c;\pe jt.‘ 1 to riii* ;iny uiiii^u.il risic 
ill .id V niciiit; money on tiie security of tlie pro- 
[lerty which tiie dehtor is willing to b v[>othec:ite 
and does hypotiiec iW, .and the security is ample, 
the rale of interest is excessive if it is in excess 
(j[ that wiiich is deemed i*e.vsonabIe Ijv the 
■Court. [P7dC2] 

IbJ Usurious Loans Act, S. {2)(d)— To con- 
sider whether transaction is unfair circum- 
stances should be taken into account— Inter- 
est itself may be material evidence — Credi- 
tor must show justifying circumstances, else 
transaction would be inferred to be un- 
reasonable. 


Ill deciding; whether a transictioii was subs- 
t.intiaily unfair or not the Court should take 
into account all the circunistvnces materially 
iitiecting the relations of the parties at the time 
of the loan. The interest may of itself be 
.'^nfticieiit evidence that the transaction was un- 
fair. J‘, is open to the creditor to show that the 
high rate of interest was justified in view of the 
risk to whicli he was exposed and that the 
transaction was a flit- one. But in absence of 
such proof the inference in case of excessive iii- 
teres.. would be that the transaction was subs- 
tantially unfair. [P 70 C 2 P 77 C 1] 


Shiva Pra-^ad Siaka for Appsllanti. 

Judgment, The finding of the lower 
appellate Court on the issue remitted by 
our order of remand, dated Uth Febru- 
aiy 1929, is that the interest stipulated, 
for in the mortgage deed sued on by the 
■appellant, namely, Rs. 2-12-0 per cent, 
pr month compoundable every half year, 
IS not excessive and unfair as between 
the parties. It is based on certified copies 
•of two mortgage deeds produced before 
the lower appellate Court by the appeU 
lant. No' other evidence of any kind, 
OYni or documentary, was adduced- by 
•either party. We are unable to accept 
the finding, inasmuch as, the evidence, 
on which it is based, is wholly inadmis- 
sible The original mortgage deeds have 
not been accounted for, nor has the exe- 
cution of any of them been proved bv 
«iny thing in the nature of formal evi 
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deuce. The respondents did not enter 
appearance before the lower appellate 
Court, and the appeal before us has been- 
heard ex jiarte. It cannot, therefore, be 
assi.nnod that the genuineness of the 
deeds is admitted by him. The circum-' 
stances under which they were executed 
by t!ie parties to them when they entered 
into the transactions carrying interest 
at the high rates mentioned in the deeds 
are matters of pure speculation. Such 
rates cannot be accepted as any guide 
for the determination of the question 
wlietlier considerations enjoined by the 
Usurious Loans Act do or do not hold 
good in the case before ns. We cannot, 
therefore, act upon the finding that has 
been returned bv the lower appellate 
Court. 

In the absence of any finding of fact 
binding upon this Court on the issue re- 
mitted by our order of remand, we have 
now to decide it for ourselves on such 
materials as are obtainable from the 
record before us. The rate of interest 
which is insisted on by the appellant, is 
on the face of it excessive, k 3 (2) (a), 
Usurious Loans Act explains excessive 
interest to mean interest : 

" which is ill excess of that which the Court 
deems to be reasonible, h.aving regard to the 
risk incurred as it appe-ired, or must be taken 
to h.xve appeared, to the creditor at the date of 
the loan.” 

There is absolutely no evidence in the 
case suggesting that the creditor expected 
to run any unusual risk in advancing the 
money on the security of the property 
which the debtor was willing to hypo- 
thecate and did hypothecate. That the 
security is ample is apparent from the 
anxiety of the appellant to obtain a 
decree for the whole amount of mortgage, 
nioney, including interest and compound 
interest at the stipulated rate. The ratej 
of interest awarded by the Court of first 
instance namely 24 % per annum simple, 
did not satisfy him, and he has con- 
sidered it worth his while to carry the 
matter before two Courts of appeal. It 
follows that the appellant himself re- 
gards the security to be ample for the 
accumulated amount of principal and 
interest which he now claims. It must 
have been regarded by him as amply 
sufficient on 1st March 1919, when the 
mortgage deed in suit was executed. 

As to ^vh ether the transaction was **sub* 
stantially unfair.” S. 3 (2) (d), Usurious 
Loans Act provides that the Court shall 
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'itakfi into account all the circumstances 
Imaterially affecting the relations of the 
^ parties at the time of the loan. An ex- 
Iplanation is added to the effect that in- 
terest may of itself be sufficient evidence 
that a transaction was substantially un- 
fair. Having regard to the abnormally 
high rate of interest which the debtor 
'agreed to pay, we are of opinion that the 
(provision above referred to makes it pei- 
?missible, under the circumstances of this 
J case, to infer that the transaction was 
Substantially unfair. It is true that the 
high rate of interest is not necessarily to 
be regarded as excessive or substantially 
unfair. It is open to the creditoi to 
adduce evidence of circumstances tend- 
ing to show that the prevailing rate of 
interest in the locality from wheie the 
parties come is the same or nearly the 
same as has been agreed to in the par- 
ticular case, or that, under the ciicum- 
■stances in which the loan was advanced, 
the high rate of interest was justified in 
wiew of the risk to which the creditor 
was exposed, making the transaction a 
•substantially fair one. We afforded an 
:apportunity to the appellant by our oiaei 
of remand to establish exceptional^ cir- 
^cumstances of the kind we have illus- 
trated. He has failed to adduce any 
evidence justifying the excessive rate of 
interest and showing that the transac- 
tion was a fair one between the parties 
.•at the date of the transaction. 

For the reasons stated above, we are 
‘Of opinion' that the case calls for no in- 
terference with the decree passed by the 
€ourt below. This appeal is, therefore, 
■dismissed. The respondent not liaving 
put in appearance, we make no ordei as 
to costs of this appeal. The orders of 
the Courts below as regards costs in- 
curred before them will stand.^ 

R.M./R.K. Appeal disvmsed. 
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SULAIMAN ARD PUIiLAN, JJ. 
Punjab Sugar Mills, Go,, Ltd. — Defen- 
dant -‘Appellant. 



v. 

Lachhman Prasad and others— P»es- 
^oudepts. 

First Appeal No. 455 of 1926, Decided 
28th June 1929. 

(a) Agra Pre*emption Act, S. 8 (c)— Par* 
<ba«a of land for Mwing sugarcane crops 


to be used as raw material for sugar factory 
does not come within the meaning of S. 8 (cj. 

SugarcAiio plaiititioii is an agiiciiltural puc- 
snit quite separate and independent from 
the industry of manufacturing sugar. No 
doubt it is raw material which is required by a 
sugar f.vctorv but production of such r.iw mate- 
rial is not a purpose of manufacturing industry 
though undoubtedly it is of help. S. 8 (o) can- 
not apply to a case whcro caw material is to lie 
produced by cultivation on a large scale in 

order that it may be utilized by the comp.iny. 

[P 78 C 2] 

(b) Agra Pre-emption Act, S. 8 (c) — Ex- 
press recital of purpose in sale-deed >s not 


necessary. 

Section 8 (c) undoubtedly contemplates trans- 

fers of immovable property of less than Ks.lOO 

whieb. can be purchased without any inst^' 

ment all, delivery of possession being saffj" 

cient, S. 8 (c) would apply where the land is 

not used for the purpose for which it was 

ostensibly pnrehaseds As there might be no do- 

cument in such a case the recital in deed of 

sale cannot bs an indispensable requisit^ 

[P 7y o ij 


(c) Pre-emption — Refusal ^ to pre-empt 
creates no estoppel when particulars of sale 
have changed. 

Where a certain portion of property is cx' 
eluded and the price is reduced and the pur 
chaser is a new person, the person ^^^"8 ^’‘6“ 
of pre-emution should be approached afresh and 
his r>fusil obtained. Circumstances having 
change 1 pre-emptor ‘S «stopgid from 

asserting his right of pre-emption. [ J 

Tej Bahadur Sainu, P. V. Sapru and 
U. S. Bajpai—(ov Appellant. 

Pearetj Lai Banerji, K. N, Katju and 
<in.rn.7 ). — for Resoondents. 


Sulaiman, J.-THis is_ a defendant’s 
appeal arising out of a suit for pre-emp- 
tion of shares sold in two tnahals.^ The 
plaintiff is admittedly a cosharer in the 
mahals and the defendant company 
which is the vendee is a stranger. The 
plaintiff alleged the existence of a cus- 
tom of pre-emption and a right under 
the Pre-emption Act, and also_ asserted 
that the ostensible consideration of Rs. 
24,000 was not the true consideration 
but only Rs. 19,3-33-5.3 were paid. The 
defendant originally contested the claim 
on the ground that there was no custom 
of pre-emption, that the consideration 
mentioned in the sale-deed was the true 
consideration and that the deed had been 
executed with the knowledge and con- 
sent and after the refusal of the plaintiff. 
Some days later the written statement 
was amended and a further plea was 
added that the share in question had 
been purchased for the cultivation of 
sugarcane for the factory which was a 
manufacturing industry and the plain- 
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till \va«, tliercfoie, not entitlrrl to { I'C- 
cm)it thc' samp. 

^'iu' Jcarncil 8iil oidinate Judge lias 
fnimd tliat blie }ilaintitT the right of 
ine-omption under tin- Act and fhat tl>e 
dclondant is not entitled to ] voffc-tion 
on arooiint of tlic juircliasc Ija'ving hoon 
made for tlici]' factory. 3Iis ^dew is that 
the acfjnisition of land foi' the jnn’pose of 
s<' .sugarcane ci'oj s is foi‘ flioj.iir- 
poso ol a mannfaci nring industry within 
the meaning ol 8. 8, suh-Cl. (c) of the 
Act, hut lie lias held I hat inasmucdi as 
there was no recital cil the alleged pni’- 
|H'se in Idle sale-deed tlie del end ant can- 
nr*t talce aclvantagcj of it. As regards 
the idea of csto[)}'el Ins linding is that 
tiicrc was no I'efiisal by tlie plaintiff. On 
the question of consideration he has 
found in favour of the defendant and 
has held that the entire sum of Es. 24,000 
passed. 

The defendant lias appealed and the 
plaintiO has filed a cross apiieal. TJioro 
can he no doubt tliat the manufacture of 
sugar whether it he the extraction of 
sugar juice from sugarcane or the refine- 
ment of sugar is a manufacturing indus- 
try hut the question is whether the de- 
fendant is entitled to the i)rotection 
given to him by the section. 

On the question of fact the learned 
Subordinate Judge bas found that the 
pi operby in question was really pur- 
chased for sowing improved sugarcane 
for the factory and also for obtaining 
cheap labour for the factory. Speaking 
personally for myself I have some doubt 
as to whether the actual form in which 
the defence was raised was not an after- 
thought. The property, acquired was 
not a complete village consisting of only 
khudkast lands. Only a fractional share 
of about ten annas in the rupee was 
acquired, so that the defendant became 
a mere cosharer in the mahals. That 
will not entitle the company to turn 
out all the tenants and convert the 
entire land into khudkast land so as to 
enable it to carry on sugarcane planta- 
tion on a large scale. Nor W'as it legally 
possible for the company to turn out 
occupancy tenants against their will or 
to compel them to sow sugarcane crops 
or for the matter of that to sell their 
crops to the company and to nobody 
else On the other hand the purchase 
of a big zemindari share in a neighbour- 
ing village would undoubtedly facilitate 


0. V. Lachhvak (8ulaiman, J.) U30 

the work of tlie company and inerease- 
tboir infiuence in procuring raw mate- 
rials and laliour easily, I, therefore^ 
have some doubt as to whether the 
actual purpose for which the fractional 
share in the village was acquired w^as 
really cultivation by the company of the 
sugarcane crops. It may be noted that 
no such purpose is recited either in the 
original agreement which was executed 
several months earlier or in the sale- 
deed. Nor was it mentioned when the 
written statement was first filed. It is 
admitted tliat only obout 50 bighas of 
land are sir and khudkast lands apper- 
taining to the share, out of which a 
small area has already been brought 
under cultivation. The rest of the land 
is neither sir nor khudkast and has not 
automatically come under the direct 
cultivation of the vendee by virtue of 
the Sale-deed. 

Assuming, liowever, that the purpose 
of the acquisition was to sow sugarcane 
crojis in order that sugarcane may be 
used as raw material for the consump- 
tion of the factory it still remains to 
consider whether such a purpose comes 
within^ the scope of S. 8, sub-Cl. (c). 
There is no doubt that the object of the 
legislature in excepting sales for purposes 
of manufacturing industry from pre-emp- 
tion claims was the encouragement of 
manufacturing industries not necessarily, 
the encouragement of agriculture. It 
seems to me that sugar plantation or the 
cultivation of the sugarcane crops is an 
agricultural pursuit quite separate and 
independent from the industry of manu- 
facturing sugar. Sugarcane crops are 
year to year crops sown during one' 
season of the year and sugarcane can be 
had in the open market. No doubt it is 
raw material which is required by a' 
sugar factory but the production of such 
raw' material is not a purpose of manu- 
facturing industry though undoubtedly 
it is of help. Although the section can- 
not be construed in a narrow sense so as 
to apply exclusivelj'^ to acquisitions of! 
land for the purpose of assisting the 
actual process of manufacture it seems 
to me that it cannot apply to a case 
where raw material is to be produced by 
cultivation on a large scale in order that' 
it may be utilized by the company. I 
would, therefore, hold that the purchase 
of land for such purposes does not coma 
within the meaning of the section, j 
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Having regard to the fact that S. 8, 
•sub-Cl. (c) used the word "land,” whereas 
€Ome sections like Ss. 9 and 11 use the 
words "interest in the land” and other 
sections like Ss. 22 and 24 use the word 
“property” I would have been inclined 
to think that the intention of the legis- 
lature was to give protection to manu- 
facturing industries when plots of land 
as distinct from fractional shares in a 
^amindari are acquired. I findj however, 
that the word “land” is used loosely for 
an interest in land at least in another 
•section, viz: S. 14. On this ground I 
refrain from expressing any definite 
-opinion that the word “land” is not 
applicable to shares in a zemindari. 

I further do not agree with the view 
-expressed by the learned Subordinate 
Judge that in order that benefit may be 
taken of the section there ought to be a 
clear and express recital of the purpose 
in the sale-deed. No doubt the difficul- 
ties pointed out by him when a contrary 
interpretation is put on a section are 
•somewhat serious. If the purpose is not 
recited in the sale-deed it is difficult to 
see how the pre-emptor can judge whe- 
ther the land is being used for the pur- 
pose for which it was ostensibly pur- 
chased, It is also clear that if there is 
no such recital the vendee can after the 
expiry of one year turn the land to some 
other use. In spite of these difficulties 
it is our duty to interpret the section as 
it stands, and I see no ground for inter- 
polating the words “as mentioned in the 
•sale-deed” into the section. That these 
words cannot be understood is also clear 
irom the following circumstances. Under 
|8. 54, T. P. Act, immovable property of 
less than Es. 100 can be purchased with- 
out any instrument at all, the delivery 
of possession alone being snfficient. S, 8, 
sub-Cl. (o) undoubtedly contemplates 
I such a transfer and would* apply where 
(the land is not used for the purpose for 
which it was ostensibly purchased. As 
there might be no document in such a 
case the recital in a deed of sale cannot 
, be an indispensible requisite. I, there- 
Jfore, hold that the omission of the 
■recital in the sale-deed is not a fatal 
•defect to the suit. 

On the question of the refusal of the 
.plaintiff the finding of the Court below 
muBt be affirmed. The case as put for- 
ward in the written statement was that 
the sale deed in question had taken place 


with the consent of and after tlio refusal 
of the plaintitU The oral evidence which 
was led on behalf of the defendant com- 
pany, however, was to tlie effect that 
some seven or eight months previously 
the company’s manager Kesar Earn, who 
was a friend of the plaintiff consulted tlia 
latter who advised him to take the sale. 
The plaintiff went with Kesar Ram in a 
motor car to show the land to him and 
told him to take it. Kesar Ram in tlia 
witness box admits that at tliat time he 
was negotiating for the purchase of tlie 
entire 16 annas and that an agreement 
was entered into in his name personally 
for Rs. 29,000 though he adds that it 
was meant for the company. He stated 
that he took it in his name because till 
then he liad not obtained the sanction 
of the directors. The agreement which 
was executed originally (p. 3l)also shows 
that it was in favour of Lala Kesar Ram 
who was not described as the manager 
of the defendant company. This con- 
tract fell through because the company 
declined to take the entire property 
which included the share of a minor co- 
parcener. Ultimately the interest of 
the two adult proprietors was purchased 
and the consideration was reduced to 
Es. 24,000. Kesar Ram admits that he 
had no subsequent talk with the plain- 
tiff about the sale in question. On lObh 
June 1926 the counsel for the defendant 
had stated that Kesar Ram had entered 
into the contract in his name but with 
the intention to give the same in the 
end to the company in case of the ap- 
proval of its proprietors. The plaintiff 
stoutly denies having had any such talk 
with Kesar Ram. The learned Subor- 
dinate Judge, however, has preferred the 
statement of Kesar Ram to that of the 
plaintiff and \ve may therefore assume 
that some such talk did take place. 
Kesar Ram, however, does not state that 
he informed the plaintiff that the pur- 
chase was going to be made on behalf 
of the Punjab Sugar Mills Co. On the 
other hand at p. 11 he stated that he had 
consulted the plaintiff as his friend and 
as the zemindar of the land on which 
the factory stood and he had consulted 
him if be should purchase the land or 
Dot. The plaintiff said that the land was 
very good and that he should take it. 

The defendant cannot obviously bring 
his case within the scope of 8. 14, Pre- 
emption Act, which requires the notice 
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todesoriba the property to be sold, sta- 
ting the name of the vendee and the 
.prk-e settled. In the present case the 
origitiai agreement aliout wiiich there 
might have been a talk with the plain- 
tiff was with Kesar Parn for f ho sale of 
the entire 16 annas in < onsiderafion for 
Es. 29,000. salo has aetnalU’ taken 

plaCG of ahoiib iO annas share in lavoiir 
of the Punjal) Sugar Mills Cuinitany for 
a sum of Ks. 2t,00n. TIin.s all the 
thieo nia-tei'ial iiarticidars are ditleront. 

It may be conceded that Ss. U and 15 
do not lay down the law of e-to[>|„'l in 
pre-emption suits exhaustive! v and that 
the case thougli not falling under tliosc 
sections may come within the purview 
of S. 1 15, Evidence Act, imt there are no 
materials on the record which would show 
that the jilaintiff intended to convey to 
Ixosai Paul the idea that if the circum- 
stances were ciianged lie would not as- 
sert^ his right of ])re-emption. The learn- 
ed Subordinate Judge has pointed out 
that the purchase of the entire sliare was 
iisk_\ ^ inasmuch as the share of a minor 
proprietor was also involved. Further- 
mcie, the juice also was a little higher 
The plaintiff might well have been re- 
luctant to ])urchase the share of the 
minor jiroprietor and take the risk or 
lie might not have Iiad ready monev to 
l>ay Rs. 29,000. When the sliare of 
the minor was excluded and the price 
was reduced the plaintiff, if it was in- 
tended to estop him. should have been 
ajiproached afresh and his refusal ol)- 
tained. In the absence of such a course 
I am unable to hold that tlie plaintiff 

IS estopped from asserting his right of 
pre-emption. 

The finding as regards the amount of 
consideration whicli is challenged in the 
cross appeal must also be accepted. Tlie 
jilaintiff bases his case mainly on the 
giound that the original contract was 
for the sale of the entire share for 
Rs. 29,000 and therefore infers that the 
2/3 rds of the property must have been sold 
for 2/3rds of that amount. The learned 
Subordinate Judge, however, has pointed 
out that there were several cireum 
stances which might very well have al- 
tered the situation. In the first place 
there was considerable delay and the 
previous contract fell through. In the 
second place the company was not nre- 
pared to take the share of the minor 

proprietor and wanted to safeguard it- 
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self and to take the shares of the adult 
rroiuieluns only. The rateable appor- 
tionment on the basis of the former 
agreement is therefore not a safe cri- 
terion. The defendant has proved by 
the eMfrie-^ in the company’s account 
book that the amount due on the pro- 
noti- to the plaintiff had really been- 
paid. The entire consideration has been 
admitted liefore the Sub-Registrar, and' 
a refund of any part of it has not been 
jiroved. I would therefore affirm the 
finding of the Court below on this point 
and dismiss both the appeal and the 
eross-ohjoction, 

I ullan, J.— As I am in general agree- 
ment with the judgment just pronounced 
I only think it necessary to add a few 
observations las to the interpretation of 
S. 8, sub -Cl. (c), Agra Pre-emption Acfc,. 
Une of the questions which has to be 
decided in this appeal is what is the 
meaning of the words "purposes of a- 
mamifacturing industry?” The lower 
Court and the learned counsel for the 
appellant consider that the growing of' 
sugarcane is one of the purposes of the- 
nuUistry of making sugar. In my opi- 
nion it is not. Sugarcane growing is an 
ancillaiy industry of an entirely different- 
nature earned on by agriculturists and 
not by manufaeturors. The manufac- 
tuua of sugar is obliged in common 
with all other manufacturers to use 
law material, but it is no part of his- 
-Uisiiiess as a manufacturer to grow 
t lat material any more than it is the 
paib of the cotton miller to grow 
cotton or the flour miller to grow 
pain. The purpose of a matiufac- 
uiing industry is the object which the 
mcustiy sets out to attain. Ithasno- 
leference to the materials which may be 
used in some form or . another for the 

accomplishment of that result. This is 

pauicularly so in a case, such as this 

leie the raw materials are of an agri- 
cultural nature. 

A second question wliich arises is the- 
meaning to be given to the word "osten- 
0 in the last line of the clause. T 
agree with my learned brother in hold- 
JU'g hat it is not necessary that the- 
in en ion with which land is purchased 
Should he entered in the sale deed, but 
1 le word ostensibly” istohaveanr 
meaning it would appear to me that the 

hound in some way to let 
1 e jfnown why he intends to 'purchase 
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the land, if he intends to take advantage 
of S. 8, sub-Gl. (c). If the purchaser 
has no means of knowing that the land 
is being purchased for the purposes of a 
manufacturing industry he is severely 
handicapped. Beyond this I am nob 
prepared to go, as in the present case 
no doubt it may be reasonably said that 
where an absentee firm of sugar manu- 
facturer buys land close to the factory, 
they have probably done so for some 
purpose connected with the factory. 

R.M./r.K. Appeal di^misised, 

I 
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Sulaihan and Niamatullah, JJ. 

NasriiUah Khan — Applicant. 

V. 

Wajid Ali and another — Opposite 

Parties. 

Civil Bevn. No. 170 of 1928, Decided 
•on 24th July 1929, from an order of 
Dist. Judge, Moradabad, D/- 19bh April 
4928. 

Musialnaan Waqf Act (42 of 1923) — Court 
cannot pass order that mutwali should file 
statement of account — It can only punish 
him for not filing it. 

The sections of the Act a’s they stand do not 
•confer any authority on the Court to pass an 
order that a mutwali should file i'a statement 
of accounts. The only procedure provided is 
•to punish him for not filing it. [P 82 0 1] 

A. M. Khwaja -~(ox Applicant. 

M. A. Azin —for Opposite Parties. 

Judgment.— This is a civil revision 
from an order dated 19th April 1928, 
passed by the District Judge of Morada- 
bad. After the passing of Act 42 of 
1923, the appellant mutwali filed ac- 
counts of certain waqf property in his 
possession. In this way he fulfilled 
the requirement of S. 2 of the Act ; but 
•on 14th July 1925, he filed a fresh ap- 
plication praying that he be exempted 
from the filing of the accounts. This ap- 
plication was rejected on 4th September 
1925. Subsequently an application was 
filed under 8. 3, Charitable or Religious 
Trust Act (Act 14 of 1920) and on 19th 
•June 1926, another District Judge reje- 
cted the application. It is unnecessary 
■to say in this case whether the rejection 
. •of the subsequent application under the 
of 1920 bad the effect of superseding 
the previous order under the Act of 
.^J923. After this the mutwali omitted 
to filifr the statement of accounts as re- 
^uited by S, 6, The present application 
1930 A/ll & 12 


was filoil against him with a view to 
compel him to tilo the account. 'I’ho 
mutwali objected that the waqf \va- 
not one to which Act 1:2 of l'i2d applieu. 
The Icarnod DLstrict -ludge has ordered 
the mutwali to dlle tlio account roejui- 
red by tho applicants,” The h'^uinied 
Judge has not taken proceedings under S. 
10 of the Act. Under that section he !iav 
undoubtedly the power to puni.sli a inut. 
wall if without any reasonahlc cause, 
the burden of proving winch .shad lie 
upon him, lie fails to furnish statement 
of particulars, documents, or statements 
of accounts. But that i.s purely a penal 
proceeding in the course of which tlie 
learned Judge may enquire as to who- 
thei’the waqf is one to whicli the Act 
is applicable. But till that stage arrives 
we find it difficult to hold that tho 
Judge can hold any such enquiry and. 
compel a mutwali, who is not admitting 
the applicability of tho Act, to file ac- 
counts. Barring S. 10 which appoar.s 
wide enough to cover an enquiry, none 
of the preceding sections imply an in- 
vestigation where the waqf itself is dis- 
puted or where the applicability of tlie 
Act to the waqf is questioned. Under 
S. 4 further particulars or documents 
can be ordered to be filed when parti- 
culars have been previously filed under 
S, 3. Under sub-Gl. (2) S. 4 the Gourb 
can order further particulars or docu- 
ments to be filed in order to enquire 
into the origin, nature or the objects 
of the waqf or the condition or manage- 
ment of the waqf property. Past ac- 
counts can be required in oi'der to as- 
certain the nature or objects of the 
waqf, but they would be filed merely as 
particulars and not as a statement of ac- 
count. 

Section 5 does nob by itself contemp- 
late the intervention of other persons 
for compelling the mutwali .to file his 
accounts except possibly as a mere re- 
minder to the Judge that the accounts 
have not been filed, with a view to in- 
duce the Judge to take proceedings 
under S. 10. 

In an enquiry under S. 10 the learned 
Judge has jurisdiction to .find that tho 
Act applies to the waqf and even if ho 
does not on account of good reason im- 
pose a fine on the mutwali on that oc- 
casiou for failure to file accounts such a 
course ^ may justify punishment if 
the failure again occurs in a sub- 
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sc(|uont year. ]iu(.. as the sections 
01 the Act staiifl. nntoi'tnn.ately there aj)- 
jiOar.' to lie no authority in the ])istrict 
Juofie to pass an order tliafc tlio mut- 
wnl: shfiuld file a statement of accounts. 
The only procedure ju-ovided is to 
punisli liim for not it. 

The proceedings hefore the Dtstriet 
Judge Nvere nndonhtedly ot :a civil natnre 
and wo have jui'i.sdiction to entertain 
the revision and eancol the order for 
filing the account wliich was without 
ji:risd iction. d. ids wouUl not jirejndicc 
anv fnrfclier jiroccedings that fclio Dist- 
t;ict Judge may deem fit to take under 
the Act. W'e express no oidtiion as to 
V. ficthei- tiic warjf is one to wldeli the 
Act aiiplies. 

Wg accordingly allow this revision 
and setting aside tlic order of the Dist- 
rict Judge dated 19th April 1928, dis- 
miss the application with costs in both 
Courts* 

E.m/h.K* Bevision allowed. 
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Mears, C. J., and Sen, J. 

Balmukund Dube, In the fjoods of. 

Testamentary Case No. 14 f 1929 
Decided on 5th June 1929. * 

fa) Company -Company cannot lay down 
confhtion in contravention of statutory en- 
actments — Administrat ion. 

It is not within the legal competence of any 
company or companies, incorporated or ofcber- 
wise to lay down any condition regulating the 
grant of Letters of Administration in contra- 
vention of any statutory enactment relatinc 

1ft . tP83 Clf 

Administration Act 
( 1881 ), S. 4-Property of joint Hindu family 
passing by survivorship does not vest 

property belongs to a joint Hindu 
1^? /’f?i claiming by survivorship is 

Mmistration to any portion of such property, 

Tne reason for the rule is obvious. There is 

no estate or assets which descended from the 

deceased. Tho rule is applicable to cases whero 

the property is admittedly joint and applies 

even where the property consists of shares of a 

company acquired by members of a joint 

f^rids : 6 C. IP V 

n Pai. 96 • A, T 

1924 l?any 329 and 3 Bom. 4Sl, Rel on • 

350 and U. i. P 

1923 Cal. 1201, JDisj, [P 83 C if 

(c) Interpietalion of Sl«tule*-Rep,,J„.: 
hon of .ertion forming .ubjocl of jnjS'i 
intorpremtton m . con.olW««„g Ac 


dear indication of their acceptance by 

legislature. 

■\Vhere the seetioa of an Act which has 
formed tho subject of judicial interpretation in 
a number of c.isss has been reproduced in a 
consolidating Act of a later date without any 
modi fic, if, ion, this must betaken to be a clear 
indication that tho judicial interpretations 
have 1 j3oh accepted by the legislature. 

, rr , • [P 84 C 2} 

(d) PrecedenU— Judicial decision is au- 
thority for proposition actually decided 
therein— Rules of logic-or of anology should 
not be taken recourse to. 

A judicial decision is an authority forthe 
proposition which was actually decided in the 
case. To find out the actual decision should 
be fasfcenol to tho point or points in issue 
which emerge from the pleadings and to the 
findings of the Court upon such point. It is 
undesirable and unsafe to extend the frontier 
by having recourse to rules of analogy or tj 
rules of logic. [P 85 C 2] 

0, M. Ckiene — for Petitioner. 

•Judgment. This is an application 
foi tho grant of Letters of Administra- 
tion to tlie estate and effects of General 
Bahnukiind Dube, who died at Indore 
on 7th of September 1918. He left no 
will. The application is limited to two 
items of property consisting of 17 shares 
of Port Canning and Land Improvement 
Company and five shares' in Messrs* 
Haivey & Sabapathy Company, Madi'as, 
(both with the Imperial Bank of Cawn- 
pore) of the aggregate value of Es* 
lo,450. General Balmukund Dube at 
the time of his death was a member of 
a joint Hindu family with his five sons 
including the applicant. The petition 
states that he left real property over 
which there is no dispute : 

besides the real propertj' tho deceased* 
held as part of the joint Hindu family property 
cernaia shares in two limited liability com- 
pames amounting to about Rs. 15,450 as 
6X111 bited lu anaesiite-Ai'* 

This application was made on 20th: 
April 1929 and is supported by an afli- 
avifc of Mr. A. P. Dube in which it 
has been averred that the property set 
out in the annexure aforesaid is a part- 
m the property belonging to a joint 
indu family. The reason for the ap- 
plication is that the two limited liabi- 
ity companies are not desirous of trans- 
shares • without any Letters- 
of Administration from a Court of com- 
petent jurisdiction. Para. 7 of tbs' 
petition which deals with this matter 
is not very happily worded and ought- 
® clearer and more specifio.- 

® of Association of either of , 

he two companies are not before us: nor 
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have any portions of the said Articles 
been reproduced in the application. We 
are informed by the learned advocate for 
the applicant that the Articles of As- 
sociation of the companies provide that 
the executors or administrators of a 
deceased shareholder are the only per- 
sons who are recognised by the compa- 
nies as having a title to the shares. 

It is not within the legal competence 
of any company or companies, incor- 
porated or otherwise to lay down any 
condition regulating the grant of Let- 
ters of Administration in contravention 
of any statutory enactments relating 
thereto. 

Where the property belongs to a joint 
family, a person, claiming by survivor- 
ship, is not ^entitled to a grant of the 
Letters of Administration to any por- 
tion of such property. The reason for 
the rule is obvious. There is no estate 
or assets which descended from the 
deceased. 

In the Probate and Administration Act 
of 1881 (Act 5 of 1881) ' Administrator” 
has been defined to mean a person 
appointed to administer the estate of a 
deceased person when there is no exe- 
cutor. ' S. 4 of this Act provided as 
follows : 

**Th0 executor or admmistrafior, as the case 
may be, oi a deceased person, is his legal 
representative for all purposes, and all the 
property of the deceased person vest in him as 

such But nothing herein contained 

shall vest in executor or administrator any 
property of a deceased person which would 
■ otherwise have passed by survivorship to some 
other person." 

The rule of lavr could not have been 
expressed in clearer terms and the pro- 
vision is emphatic that the property of a 
joint Hindu family which passes by 
survivorship does not and cannot vest 
in an executor or administrator. This 
rule is applicable to cases where the 
property is admittedly joint. If the 
application, however, stated that the 
property was separate, the Court will 
not enquire into the question of its 
being joint or separate. Hdghuncith 
3rwscr.v, lCufr,(l). The grant 

of a Letters of Administration is not 
conclusive on the question of a disputed 
title. The prima facie value of the 
grant is no more than this that if the 
dooeased had left any separate property, 
tha^^P^oant was entitled to it. In 

(IJ ElOOa) 6 0. W. N. 845. 
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Ajudhya v. Ut. Ramdaiya (2) Chamier 
and Evans, J.T., referred to S'. 4, Probate 
and Administration Act, and held that 
it was clear from that provision that it 
was not the intention of the legislature 
that Letters of Administration should 
be granted in respect of joint family 
property. The same view was taken by 
Das and Adami JJ. in Kali Kumar v. 
Mi. Mnnabati, Kumari A. I. 11. 1923, 
Vat. 9G, The same question M'as con- 
sidered by Beasley, J., in Rama Giri v, 
Govindammah , d. /. U. 1924 ,Rang, 329. 
This was not a case of an intestate 
succession. It was held in this case 
that a coparcener cannot make a will 
of his undivided share in a joint Hindu 
family and when he dies he cannot be 
said to have died intestate. An applica- 
tion under S, 23, Probate and Adminis- 
tration Act, was therefore held to be 
incompetent. In Gura Charya v. Sva^ 
miray Acharya (3) it w'as held that the 
property about which administration 
was sought being the undivided property 
of Gura Charya and his deceased son 
Ana Charya, an administrator could not 
be legally appointed to have charge of 
the undivided shares of Ana Charya's 
sons in the family property. 

The trend of authorities is therefore 
against the grant of a Letters of Admi- 
nistration to a coparcener embracing 
the joint family estate in whole or in 
part. 

Act 5 of 1881 w'as amended by 
the Succession Act of 1925 (Act 39 of 
1925), It is important to note that the 
last mentioned Act \vas an Act to con- 
solidate the law applicable to intestate 
and testamentary succession, in British 
India. The definition of “Adminis- 
trator” as given in Act 5 of 1881 has 
been maintained. His duty is to ad- 
minister the estate of a deceased person. 
In a joint Hindu family, where upon the 
death of a deceased person, the entire 
estate vests in other members of the 
family by rule of survivorship, it is ob- 
vious that there is no estate belonging 
to the deceased, which calls for ad- 
ministration. 

Section 211 (2), Act 39 of 1925 enacts 
as follows : 

** When the deceased was a Hiodu 
....... nothlog herein contained shall vest 

in an executor or administrator any propertv 

(2) [1908] 11 oTo. 101. 

(8) [1878] 3 Bom. 431, 
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of the clcneased which woolcl otherwise have 
paRSOcl by survivorship to sonio other person.” 

It has furl her been provided tliat 
S. 212 shall not aiiply in the case of tljo 
intestacy of a Hindu. To allow the 
grant of a letters of administration in 
the case of projierty wliicli lias vested in 
a joint lamily l)y rule of survivor.shiji 
will he suhver.sivo of the solieinc and 
policy underlying the entire Act. 8. 250 
provides that : 

^Yh-M(^ a person dies leaving piopcriy of 
whicli ho w.is the sole or survivlnf; trustee, or 
in wJiich he hod no benericial ifitcrest, on his 
own accoiini, and leaves no general represen- 
tative, or o:ie who is unable or uinvilling to 
act as such, letters of administration, limited 
to such property, may be granted to the bene- 
ficiarv, or to some other person on his 
behalf.” 

The ] tarla oi a joint family does not 
hold any property acquired by liim in 
his own name with joint family funds as 
the solo and surviving trustee of the 
said property. Such a notion is entirely 
repugnant to the constitution of a joint 
Hindu family which is governed by the 
Mitakshara, It is eqally impossible to 
maintain that the joint family property 
is divisible into a legal estate and aii 
equitable estate, or that the legal estate 
with reference to such property vests in 
the karta or that the beneficial estate 
vests in the members of the joint family 
or that on the death of the karta, 
letters of administration may be applied 
for and obtained with reference to any 
supposed legal estate in the property 
Ss. 217 and 218 of the'aforesaid Act are 
conclusive on the point. The law requires 
that the administration of the assets of 
the deceased in cases of intestate suc- 
cession shall be made or carried out in 
accordance with the provision of part 9 
of the Act and it has been imperatively 
laid do\vn that the deceased should 
have left some assets. S. 218 provides 
for the grant of the administration of 
the estate to a person who according to 
the rules for the distribution of the 
estate applicable in the ease of such 
deceased would be entitled to the whole 
or any part of such deceased’s estate. 

A comparison of the texts of the two 
Acts of 1881 and 1925 makes it abun- 
dantly clear that the legislature has 
maintained'in its integrity all the e<i(!pn 
tiah of tho old Act relating to the gunt 
of the letters of administration in case 
of intestacy. The legislature must 
have been cognizant of the existence of 
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decisions based upon S. 4 of the Act of 
l&Sl, in which it had been held that no 
letters of administration could be gran- 
ted with reference to joint family pro- 
perty. Tfiese decisions applied equally 
to ancestral property and to property 
acquired by a member of the family 
with joint family funds. Where the 
section of an Act which has formed the! 
suliject of judicial interpretation in a 
number of cases has been reproduced in 
a consolidating Act of a later date with- 
out any modification, this must be taken 
to 1)0 a clear indication that the judi- 
cial interpretations have been accepted 
by the legislature. 

Section 4, Act 5 of 1881, is in certain 
respect pari passu with S. 4, Succession 
Certificate Act (Act 7 oi 1889), The 
latter section has been incorporated 
into the Succession Act of 1925 and 
has found a place in part 10 as S. 370. 
In Mathura Vranad v, Durgaicati (4) 
where an applicant stated in his appli- 
cation that lie was a member of a joint 
Hindu family with the deceased to 
^vhose estate he had succeeded by survi- 
vorship, it was held that no succession 
certificate could be granted and the ap- 
plication must fail. ' 

The applicant contends that -there is 
no legal bar to the grant of the letters 
of administration ^Yhere property con- 
sists of shares of a company acquired by 
a member of a joint Hindu family with 
joint family funds. The applicant has 
not been able *to refer to us to any 
Act of the legislature in support of 
his contention. He has cited a number 
of cases but these cases appear to us to 
be entirely beside the mark. Bank of 
Bombay v. Ambalal Sarabhai (6) con- 
tains a special rule of law founded upon 
a construction of Ss. 20, 22 and 23, 
Presidency Banks Act (Act 11 of 1876). 

It was observed by Jenkins, C. J. ; 

For thB purpose of the Act, the share was 
toe oxeclusive property of the deceased holder 

Ifigal title did not survive, but 
it devolved on his legal representative, so that 
S, 23 of the Act applies,*’ 

A special tiHe appears to have been 

created by force of a special statute 

which prevailed within a circumscribed 

area. In the matter of Dasu Manavala 

Chetty (6) the m ain question was whe- 

(4) [1914] 36 AH. 380=24 I. 0. 182=12 A.L.J. 

525. 

!5! Bom. L. E. 467. 

(6) [1910] 33 Mad. 93=4 I. 0. 1064 = 19 
M. L. J. 591. 
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ther or not the property was subject to 
the payment of a particular duty under 
the Court-fees Act. Incidentally, the 
question was raised as to whether or 
not the* coparcener was the person who 
might apply for letters of administra- 
tion with reference to the undivided 
share of a deceased coparcener. Mil- 
ler, J., answers the question in the 
affirmative : 

“ I have no doubt that the appellant is a 
person to whom letters of administration may 
be granted under S. 23, Probate and Adminis- 
tration Act. He is a person who would be en- 
titled to the whole or part of the estate of the 
deceased. He would take his father’s property 
if his father died intestate leaving property. “ 

We entirely dissent from this view. 
A coparcener cannot deal with his un- 
divided share in the joint family pro- 
perty without the concurrence of the 
other members of the family. If he 
dies, during the continuance of the co- 
parcenary, his estate vanishes and no 
property descends to the other members 
of the family from him either as his 
assets or his estate. If in the Presi- 
dency of Madras the undivided estate 
of a coparcener descends to his heirs as 
his separate property giving the heirs a 
right to a distributive portion in the 
same, ^1 that we need say is that such 
a state of things is not in accord with 
the constitution of a joint family in 
northern India wherever the authority 
of the Mitakshara prevails. 

The question now in controversy did 
not arise In the goods of Bhubaneshwar 
Trigunait (7). Bhubaneshwar Trigunait 
who was the karta of a Mitakshara joint 
family died intestate leaving him survi- 
ving a brother and two sons. He had to 
his credit a large sum of money in the 
floating account with the OalcuttaBranch 
of the Allahabad Bank. The Bank having 
refused to pay the money to the survivors 
unless they produced letters of admini- 
„ strafcion or a succession certificate, the 
g brother and one of the sons applied for 
r the grant of a letters of administration. 
The applicants claimed that the de- 
ceased was the sole trustee and no sum 
was payable under Art. 11, Sch. 1, 
Court-fees Act. All that was decided 
in this case was that the question was 
purely a question of procedure, that the 
report of the Taxing Officer upon the 
point was final and conclusive and that 
applicants were not liable to pay 


any duty. This case is, tlicrcfoie, no 
authority on the question in contro- 
versy. A judicial decision is an author- 
ity for the proposition which was ac-i 
tually decided in the case. To find out 
the actual decision we have to fasten 
our attention to the point or points in 
issue which emerge from the ])leadings 
and to the findings of the Court upon 
such point. It is undesirable and un- 
safe to extend the frontier by having 
recourse to rules of analogy or to rules, 
of logic. It the last mentioned case, 
the entire decision proceeds upon the' 
assumption that an application for let- 
ters of administration could be made by 
a coparcener with reference to joint 
family property. The point was not 
raised in the case nor decided by the 
Court, The case is, therefore, no autho- 
rity on the question in issue before 
this Court. 

We are clearly of opinion that the 
present application is incompetent and 
should be dismissed. 

The two companies referred to in the 
annexure cannot insist upon the appli- 
cant obtaining a Letters of administration 
regarding property which was not the 
separate estate of General Balmukund 
Dube. At the same time, the companies 
may be justified in refusing to recog- 
nize the claim of the applicant and his 
brothers in the absence of satisfactory 
evidence to prove that they were mem- 
bers of a joint Hindu family with their 
father, that the shares had been ac- 
quired by the father with joint family 
funds and that tlie father had died 
dur;ng the continuance of the joint 
family. If tlie companies dispute or 
deny the title of the sons without any 
just cause, they may expose themselves 
to the risk, trouble and expense of a 
declaratory suit by the sons. This as- 
pect of the matter need not be further 
discussed. We are not called on to de- 
cide and we do not decide what remedy 
is available to the applicant. The only 
point W0 decide is that the application 
made to this Court is misconceived and 

should be rejected. 

We dismiss this application. 

E.M./r.K. Application dismissed. 


(7) A. I.B. 1936 Cal. 1201=63 Cat. 671. 
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AodiiJ. Tiinhhifui ■ A[tpell;int, 

V. 

J 0 (I a nnat h Pa udni—lle . i oiicle n t . 

Fii-st Appeal Ko. 83 0 !" Decirled 

€11 2 incl pliily 19:^9. jioni order of 1811 b- 

Juflge, Jaunpiii-, I) - L'btli Apiii 1.929. 

Guardian and Ward-Ciiildren of Hindu 
after their widowed mother’s conversion 
brought up as Mahommedans for four years 
demanded to be brought up as Hindus— What 
IS best in interest of children should be 
considered-Children were allowed in their 
mother s custody. 

A Hindu died JOpivinie behind a widow and 
miioi r.iifr-n. The widow einliraeed 
3Iahojned:inj..ni and took h,.r cliildren to live 
Vith her .and th.yv lived wivh her fora period 
j tic.irl;. four >c.us. Siihseijuentlv a Hindu 

9nm t t l Mahasabha demanded 

tiiLin to he brought up as Hindus. 

of P^ioplj infceres* 

a^d to'astVr^f T" 

r children from being converted to Afaho- 

H oZTo' 'n 

annHo.i ^P'’l>c=vtion, the 

3 Hahasabha could 

Ch interests of the 

Child eo. .\\ here the children had for a long 

anTwoS M^^homedans and were Lapp; 

mode of life could be made. [p 37, c 1 ] 

Shah Zamir Alam~hv Appellant. 

.S V. Verma and Kednr Nath Sinha— 
tor respondent. 

Judgment.-This is an appeal asking 
that an order of SJr. Hari Ear Prasad of 
2oth April 1929, may be set aside. The 
position IS this, that in November 1924 

he ni?' 1 '"’'"S in' 

e District of Jaunpnr, the husband by 

Li"^^ Ml'”®!; hi® wife 

time” ‘ i' had at that 

time undoubtedly a son named Behari, a 

nam fA ^inni. another 

named Mt. Guniii and a third named 

wt. Hubraji. There is no evidence on 

wljjch we can act that at that date there 

were any otlier members of this familv. 

nup Kahar died in November 192i and 

n^eupon within a very few days the 

widow and the daughters and the son 

migrated bo Jaunpur and at that place 

here was a sudden conversion of Mt 

dhapabba to Mahomedanism, she assu- 

mmg the name of Mt. Ala Bandi. That 

name she has borne ever since. At the 

same time it is said that the three minor 

child len whose names we have given 
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wore conveitod to Mahomedanism, 
Mt. Ilinni's name being changed to Mt. 
Sakina, ).It, Gunni’s name being 
changed to Mt. Zainab and Mt. Hub- 
vaji's name being changed to Mt. Salima. 
There also comes into this story a 
hrotlu r of the husband of Mt. Jhapatta 
hy name Dhanai who was also won over 
to Islam and bacime by name Abdul 
Kaliman. He is the appellant in the 
jaesent appeal. Nobody took anv inte- 
1 est whatsoever in this event until a 
question arose with regard to the alleged 
mairiage of Mt. Sakina, She was said to 
h{^,^ 6 been married to a son of a prosti- 
tute and there was a controversy before 
the I)isti'ict Judge of Benares, it being 
contended on the one side that Abdul 
Rahman had brought about this mar- 
liage and on tlie other it was asserted 
that the mother of the girl Jiad not been 
pioperly watchful about the children in 
iier charge. The application by the 
mother of the girl that she might be 
made the guardian of Mt. Sakina was 
leiused and the District Judge being 
of opinion that a neutral person 
would be more advantageous to the girl 
oidered her to be taken over by the 
Maiiommedan Orphanage of Lucknow. 

^ Dr. Ansari, the Secretary of that asso- 
ciation said that he would accept the 
child and she lias remained from the 3 rd 
Alarch 1926, until to-day in the custody 
of the Mahommedan Orphanage of 
Lucknow or in the custody of Dr. Ansari 
and has been treated there with kind- 
ness and is receiving education. On 20 th 
August 1928, a legal practitioner by 
name Pandit Jagannath Pande woke up 
to the fact that there was an opportu- 
nity to get hold of these three girls and 
he made an application which may, in 
first instance have gone to the 
District Judge but by him was sent to 
the Sessions and Subordinate Judge, and 
this was probably the reason why the 
Sessions and Subordinate Judge was as- 
suming jurisdiction. The applicapt 
simply asked that they being children 
born of Hindu parents, they might be 
handed over to the Hindu Sabha to be 
taken care of and instructed in the 
tenets of the Hindu religion. Pandit 
Jagannath Pande went into the witness- 
ox and gave evidence and first of all he 
made no attempt to ox plain the great 
( elay between December 1924 and 
ngust 1928 and secondly, no one could 
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have been more designedly vague about 
the Orphanage where these children were 
sought to be consigned. There was the 
suggestion that there was one child at 
the Orphanage and some other women. 
There is not one word about the sort of 
place the Orphanage is, the number of 
children that have passed through the 
care of the Orphanage, nothing to show' 
that it has any substantial funds behind 
it or that it has ever imparted education 
to any children whatever. Pandit 
Jagannath Pande does not himself say 
what particular qualihcations he posses- 
ses to be the guardian of these three 
children. The learned Sessions and 
Subordinate Judge never considered this 
matter from what, in our opinion, was 
the right view ; the right view must be 
what is best in the interests of the 
children. . 

Now it might very well be that 
when ^ Mt. Jhapatta changed her 
name to Ala Bandi having embraced 
Mahomedanism, ‘it should have been 
the duty of people interested in these 
matters to intervene at once and to go 
[to the Court to ask that the Court would 
[protect her minor children from being 
converted to Mahomedanism and if 
anybody had then come forward and 
made that application and satisfied the 
I Court that they had the capacity to edu- 
cate and bring up these children as 
Hindus and the honest intention to do 
so, the Court might very well have 
passed the order taking them out of the 
possession of the mother. But ao we 
have pointed out, nearly four years have 
been allowed to elapse without any 
application ever having been made, The 
position as regards Mt. Sakina is that 
she has been for four years and four of 
^the most impressionable years of her 
child’s life in an institution where she 
states that she is happy and well looked 
after. The institution is pi'epared to 
continue to maintain her and in the 
ordinary course if we make no order to 
the contrary the child will remain there 
until she attains the age of puberty and 
then the question will arise whether she 
will accept or repudiate the marriage 
which is said to have taken place bet- 
ween her and the son of a prostitute, As 
regards the other two children the posi- 
'tion is not so clear. On the one hand, 
the Orphanage represented by Pandit 
Jagannath Pande says that these two 


children are not married. The appollaut 
contends that they both are married and 
even goes to the length of saying tliafc 
both of them arc living with their lius- 
bands. We cannot docide that matter 
but we treat the welfare of these two 
children on the same lines as we consi- 
der that of Mt. Sakina and, (hat is, 
that they having been witli their niotlier 
all their lives, it is not desirable at this 
late stage, if they are not married, they 
are certainly approaching the time of 
marriage, to interfere in any way witii 
their mode of life. This therelore dis- 
poses of this appeal and we set aside the 
order of Mr. Hari Har Prasad and direct 
that Mt. Sakina is'to remain with Dr. 
Ansari in the future as she lias remaiiiea 
in the past until such time as some fur- 
ther order may have to bo made putting 
an end to the guardianship. Wo also 
make no order restricting in any way 
the personal liberty of Mt. Sakina ana 
Mt. Zainab. We allow the appeal and 
direct that the costs of the application 
in the lower Court and of this appeal bo 
paid by Pandit Jagannath Pande. No 
order is necessary on the two connected 
applications. 

R.M./u.K. Appeal allowe^l 
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Young and Bennet, JJ. 

Mdta, Din Kandu — Applicant. 

V. 

Ram Lakhan Akir and another 
Decree- holder and Judgment -debtor “ 
Opposite Parties. 

Civil Rovn. No. 2G0 of 1928. Decided 
)n 18th July 1929, from an order of 
?mall Cause Court Judge, .Azamgarh, 
D/- 2 l 3 t July 1928. 

(a) Provinctat Small Cau*e Courts Act, 
5. 25 — Court, in revision should interfere 
)nly where substantial injustice is caused. 

Section 25 is not intended to give in fact a 
:ighfc of ap^t^al ill all Small Cause Court cases 
ind the revisioual powers given by that section 
ire only exercisable where it appears that some 
mbstantial injustice to a party to a litigation 
3 as directly resulted from a material mis- 
ippUcation or misapprehension of laWj or from 
3i material error in procedure. 

A applied to set aside an ex party decree and 
in accordance with rules filed a security bond 
with -two sureties B and C, B applied to with- 
3raw his name and A deposited into the Gourii 
as. 935 sufl&cient to represent B*s suretyship, 
Subsequently the decree-holder objected to the 
bond on4he ground that C being a Hindu and 
having two sons, his surety was worth nothing* 
rhe Small nanae Jjou tt JwdgB -ai^StWfed this 
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t Cdioiifcinii jind (1 i sni isfied A ,s A|'p]ic*'\tK'(i. 

A[jpeal it was CfiitoiKlcd thiifc t-h-:' Court sittiri^; 
ill revision was not oufitled to intorfcro in 
case on the •.'rrimd tlia* a proposition of law 
was ineoncoF. 

: that r.hcro was a very snhstantinl in- 
y.jStice, Jor A had hecn deprived of all onpor- 
I. Jiiity of having li!? ease heard on lestorarioii 
and that tdiercfor-: tlje Couit in revision was 
f iitifclod to consider the eorreeinfst! f,f 
position of ];!\v deeidr'd hv tlje Small Cau'^e 
Court Judge ; UPfOj . 1 . li'. A'. 121 and K; I/; 
277, 7?^/. oj), rp 0 2j 

(b) Hindu law— Mortgage by father of 
ancestral estate for sui etysh ip , is binding 
on his sons, ^ 

Sons isi e. ioint Ilindii family are liable for 
■he due fulfilment of a liypothecatioii hond 
entered je.lo l>y their fatlier as siiret\ . 

hc-re a Hindu fathoi', having t\V(» pluis, 
tutercu into a hypothecaiioii Itoiid as surety in 
respect of joint and aneestral nropcrtv in the 
curt rf Snia]] Causes and where ohjeetion w-af 
taken that tlu- bond was worth nothing, 

1 , tendered was a valid 

nvpothecation bond and the mere fact that the 

and Dxst. [P 89 C 1, 2] 

A. P. Pandey for Applicant. 

Sankar Saran—ior Opposite Party. 

' . i . • Tin’s is an application 

m revision from an order of a Small 
Cause Conrt Judge. Jt appears that 
tne plaintift before tlie Small Cause 
Court obtained a decree for Es. 533-13-0 
Oa parte against the defendant on 12 th 
Novembei- I!)27. On 12th Apiil 192S, 
■^ne defendant obtained knowledge of 
ahe decree. On .22nd April 1928 he 
applied to set aside the decree, anci in 
i'ceordance with fcjm rules filed a seen- 

two sureties. On 27th 
.^pril 192fc, Balgoviiul apiJietl to with- 

April 192.S, tho clefcndiint paid into 
Court a sum of Rs. 335 

•.nought was a sufiicient sum to repre- 
sent tlie suretyship of Balgovind. On 
-IstJuJy 1928, tho decree-holder ob. 
jeefced to the security bond on the 
gi'OUnd that tho other surety Go pi 
^ ewan^ being a Hindu and liaving two 
sons, his suretyship was worth nothing. 

Jt IS to be observed that the security 
given was a hypothecation bond by 
^opi Tewaii in respect of joint and 
ancestral property, Tho Small Cause 
Court Judge decided this matter very 
.nrieny, and he says : 

«on“ lae'd" 
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It ajiparent from this order that 
the security was rejected on the ground 
that (lopinatli, a Hindu father, had two 
sons and that the property mortgaged 
was ancestral and joint, * The Small 
Cause Court Judge considered that it 
wa.s not possible for a Hindu father to 
pledge his estate for the purpose of be- 
ing a surety. Tlio appellant raises the 
question in his first ground of appeal 
tiiat this statement of law is incorrect, 

A preliminary question was raised on 
be lull f of the respondent as to whether 
under S. 25, Small Cause Courts Act, 
this Court sitting in revision was en- 
titled to interfere in this case on the 
giound that a proposition of law' was 
incorrect. Reference was made by the 
learned counsel for the respondent to 
M'Khammad Nizam-uddin Khan v. Hira 
Lad ( 1 ) in which Mahmud, J. had laid 
down at p, 122 that he was of opiDion 
^lat the action of a Court of Small 
Causes \vas not questionable in revision 
unless it had caused at least such sub- 
stantial injustice affecting the merits 
of the case or the jurisdiction of the 
Court as S. 578, Civil P. C., (now S. 115) 
contemplated. That decision was fol- 
io w^ed in Mohammad Baqar v. Bahai 
Shujh ( 2 ) in which it was laid dowp 
tliafc S. 25, Provincial Small Caust 
Courts Act, was not intended to give ic 
etiect a^ right of appeal in all Small 
Cause Court cases and the revisiona, 
powers given by that section are onlj 
exerciseable where it appears that some 
substantial injustice to a party to a 
litigation has directly resulted from a 
rnaterial misapplication or misapprehen- 
sion of law, or from a material error in 
procedure. Pollowing these rulings wc 
niul that in the present case there was 
^ very substantial injustice to the 
appellant, if wo hold that the proposi 

ion of law on wliich the lower appel 
ate Court acted was wrong, for tin 
appellant lias been deprived of an] 
opportunity^ of having his case heart 
on restoration. For these reasons w( 

^ 1 ° is a ease in which w< 

should consider whether the proposi 

ion of law is correct or incorrect. Poi 
■ 16 a^ppellant reliance was placed on 
-i of Benares v. Bam Kamai 

(3). In this case it was held that 

!i! A. wTTOqI 

S Ir f 277=(1891) a. W. N. 81. 

13} [1904] 2C All, Gll=l A. L. J. 830, 
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the sous in a joint Hindu family are 
liable for the due fulfilment of a hypo- 
thecation bond entered into by their 
father as surety. No authority to the 
contrary has been shown to us but the 
learned counsel for the respondent based 
his argument on this point of law on 
the Privy Council case reported at 
104 {of 46 All.) Brij Narain v. Man- 
gal Prasad (4). That was a case in 
which the question before their Lord- 
ships was whether two prior mortgages 
constituted a sufficient antecedent debt 
for a subsequent mortgage executed by 
a father of a joint Hindu family. Their 
Lordships held in the affirmative and 
at p, 104 laid down as the result of the 
authorities examined in that case five 
propositions. It must be admitted that 
the present case of a hypothecation 
bond as surety does not come under any 
of the propositions laid do^Yn by their 
Lordships indicating actions which may 
be taken legally by the father of a joint 
Hindu family. For the respondent it 
W'as argued that proposition 3 would 
apply to the present class of security. 

This proposition is as follows ; 

“ It he purports to burden the estate by 
mortgage, then unless that mortgage is to 
discharge an entecedent debt, it would not 
bind the estate.'* 

There is of course no antecedent debt 
for a surety bond and accordingly if 
this proposition was intended by their 
Lordships to cover a surety bond then 
such a surety bond would not bibd the 
estate. 

But we are of opinion that in laying 
down these five propositions their Lord- 
ships of the Privy Council had no in- 
tention to apply the propositions to a 
case like the present which is a case 
of a hypothecation bond of suretyship. 
There was no mention at all in the 
judgment of their Lordships of any 
such question having been raised before 
them, "We consider that if their Lord- 
ships had intended to lay dow'n the 
proposition that a Hindu father could 
not bind the estate of the joint family 
by hypothecating the estate for the pur- 
pose of suretyship, that that proposition 
would have been 'clearly stated in the 
judgment of their Lordships. We con- 
sider that a proposition of such an im- 
portance as that in the present case 
would not have been laid down by their 
* (4) A. I. B. 1924 P. 0. 50=46 All. 95=61 1. A. 

199 (p. a). 
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Lordships merely Ijv implication l)ut 
would have received sejjarate treatment 
and consideration. Aceoulingly as we 
consider that this ruling of their Lord- 
ships is not intended to apply to the 
circumstances of the present case, we 
consider that we ouglit to 'follow the 
rulin g in M ah a raja of Bend res v. 21 a m i 
Kmiiar (3). We accordingly hold that 
the hypotliecation bond in the present 
case tendered to the Small Cause Court, 
Judge was a valid hypothecation bondj 
and that the mere fact that tlie exe-' 
cutant iiad sons did not make it invalid.' 

There is another aspect of the case 
which is as follows : When this hypo- 
thecation bond was tendered to the 
Court no objection was taken to it by 
the respondent on the ground that it 
was invalid. It was only after the 
other surety had withdrawn from his 
suretyship and the appellant had de- 
posited a sum in cash to meet the de- 
fault of that other surety, that the res- 
pondent took objection to this surety 
bond on this legal point. We consider 
that if the Small Cause Court Judge 
held that the bond was invalid on this 
legal ground, he should have given an 
opportunity to the appellant to furnish 
fresh security or deposit a furtlier sum 
of money to meet the detieiency. Ac- 
cordingly we direct the Small Cause- 
Court Judge to re-admit this application 
for the tender of security to his file and 
to dispose of it in accordance with the 
‘directions which we have given on the- 
point of law. It is open to the Small 
Cause Court Judge to consider the suffi- 
ciency of this security on other grounds, 
and it is open to the appellant, if he 
has withdrawn the depo.sit of Rs. 335,. 
to re-deposit it within a period to be 
determined by the Small Cause Court’ 
Judge. Costs so far as incurred in this 
Court and in the lower appellate Court 
will be costs in the case. 

K.n/k.K. lievision alloived. 


A. I, R. 1930 Allahabad 89 

Boys, J. 

FarhaUillah — Appellant. 

V. 

Mohammad and Respondents. 

Second Appeal No. 1090 of 1924, De- 
cided on 3rd February 1927, against de- 
cision of Sub-Judge, Bulandshahr, D/-8tlr 
April 1924. 
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Landlord and Tenant — Tenant may build 
without landlord’s consent house or well on 
land appurtenant to and adjoining his house 
provided such construction is not detrimen* 
tal to land lord. 


A toiiaiij liny huild without land lor d’.'i con- 
tent either :i lioin^e or a well inside his house 
or on land actually appuuonant to and ad- 
joining his house, wliich lornt^ put of the site 
on a portion of whieii his house stands pro- 
vided that such construction is not detrimen- 
tal to the other interests of tdie /lanii lu! ir : S'j 
Atl.i2)2: A.I.R. 19id Ail, 311; 1 OJ^.J. VA and 
'J 0. fj. J. ^81, lid. 1. C. 3'); .1. /. H. 1904 

AU, and 10 /. C., 281, Dist. [).‘ 02 L’ 0] 

Kaila^'n Chandra Mila! — for AppoU 
lant. 


M. .1. Ain — for Respontlenfc. 

Judgment.— Tjiis and the connected 
S. A, No, of 1921 relate to certain 
con.^fcruction in the nature of houses and 
to the digging of a well on plot 82 
inside a village abadi. The zamindar 
sued for the (leinolition of the houses 
and the filling up of the well. The facts 
of these cases veiy rarely appear with 
piecision. But as I appreciate the facts 
in this ease it has been found that there 
IS plot 72 in the village; that on a por- 
tion of that plot there is the house of 
the defendant tenant; that the whole of 
the plot has been recorded as in his 
exclusive possession ever since 1903: 
tha^t no portion whatever of the plot is 
uftada.” The tenant lias now added to 
ills house and has dug a well somewhere 
on this plot 72. 

The various circumstances unde^’ 
which these constructions are made and' 
m which land or houses come into the 
possession of individuals are very often 
very obscure, unless the matter has 
already at some time been the subject of 
litigation. This frequently results in 
the pleadings being proportionately ill- 
■informed In this case the tenant set 
tip that the constructions complained of 
were of very old standing, and as re- 
gards the well, that it had been dug 
with tile consent of the zamindar. It 
has been found that the constructions 
m the nature of houses are new and 
•that the well was not cons'tructed with 
me consent of the zamindar. But it 
as been also held that the consent of 
the zamindar was not necessary, with 
■che result that the whole suit has been 
dismissed by the lower appellate Court, 
i he trial Court had partly decreed and 
partly dismissed and hence there were 
rfcwo appeals before the lower appellate 


Court, and the plaintiff’s case being 
wholly disnnissed by the lower appellate 
Court has resulted in the two present 
appeals. It lias been urged first that 
the suits were dismissed on a ground 
which was never set up by the defen- 
dant tenant. This is a perfectly fair 
eriticizm, but for the reasons that I have 
given above I am not prepared to hold 
the defendant too strictly bound to his 
pleading. 


ihe second point taken is that the 
tenant had no power to make these con- 
.stmetions without the consent of theza- 
mindar. I have had a number of rulings 
quoted to me on this disputed point by 
counsel for either party. In ChhatciYpal 
V. Go.jadhar (l), there is nothing to 
show that the land was in any way 
appurtenant to the house. It is merely 
described as having been near the'bouse, 
It may have been wholly separate. la 
Molmnnml Taqi V. Dori,A.I.B, 1924 
/ 23, and in Jaqannath v. Gurdyal 
(2), it would appear that the land on 
wiiich the constructions were built was 
not in the exclusive possession of the 
tenant. On the other hand through a 
set ies of cases what, if I may say so 
appears to me to be the practical and 
sensible proposition has crystallised, that 
a tenant may build either a house or a 


well inside his house or on land actually 
appurtenant to and adjoining his house, 
which forms part of the site on a por- 
tion of which his house stands provided 
at any rate that such construction is not 
detrimental to the other interests of 
the zamindar ; see Bhagwan Das v. 
Mohammad Yahia (3); Mahadeo Bai v, 
Jan Mohammad {4:)’, Mahabal Knmiy. 

^ Sakai v. Bajeshwari 

wh The result is that in my opinion 
both appeals roust fail and they are dis- 
missed accordingly with costs. 

S.n./r.k. Appeals dismissed. 


1 tl9uj 25 I. 0 , 59 “ 

2) 19U] 10 I. 0. 284. 

^ 292=18 I.G. 928-11 A.l 

Sm n 3*1=47 All. 541. 

i'n riSS i *54=42 I.O. 51, 

(0) [1919] 6 0. h, J. 281=51 I. C. 1006. 


Allahabad ‘Jl 


1930 Brijraj Sarak v. Siseam (Dalai, J.) 


A. I. R. 1930 AIlcHiabad 91 (1) 

SULAIMAN AND KeNDALL, JJ, 

An Advocate, In Re : 

Civil Misc. Case No. 663 of 1929, De- 
cided on 15th October 1^9. 

(a) Bar Council Rules Allahabad R. 1 — ■ 

High ' Court ” means Chartered High 

Court. 

“ High Court ” referred to jii Bar Council 
R. 1 is a Chartered High Court, [P 91 C 1] 

(b) Bar Council Rules Allahabad R. 1 
— Benares State Chief Court is neither High 
Court nor Court subordinate to Allahabad 
High Court. 

Benares State Chief Court . is neither High 
Court within the meaning of Bar Council 
R. 1, nor is it subordinate to the Allahabad 
High Court, and hence a legal practitioner 
who enrols himself as a pleader in Allahabad 
District Court and practises in the Benares 
State Courts cannot be treated as having prac- 
tised in any High Court or a Court subordinate 
to Allahabad High Court and as such he is not 
entitled to be enrolled as an advocate of Allah- 
bad High Court. [P 9i C 1] 

Judgment. — Mr. A who was enrolled 
as a pleader in the Allahabad District 
Court for the year 1923 has been prac- 
tising since then in the Courts of the 
Benares State and now applies to be 
enrolled as an advocate of this High 
Court. His ground is that the Benares 
State Chief Court is almost equivalent 
to a High Court. 

» The Bar Council has raised an objec- 
tion on the ground that the Chief Court 
iof the Benares State is not a High 
Court and Mr. A cannot be treated as 
having practised in any High Court and 
is therefore not entitled to be enrolled 
as an advocate of this High Court. 

In our opinion the objection raised is 
sound. Under Bar Council E, 1 an ap- 
plicant must either have practised in 
one or more of the Courts subordinate 
to this High Court for a period of not 
less than one year or undergone train- 
ing in the chambers of - a senior mem> 
her whose name appears on a list ap- 
proved by this High Court or he must 
be an advocate of any other " High 
Court ” of not less than two years 
etanding. It 'is quite clear that Mr. 
Anandi Prasad has. not been'practising in 
any Court subordinate to'this High Court 
nor has he undergone the requisite 
tratning. It is equally clear that the 
Benares State Chief Court cannot be 
iMoognized as a Chartered High Court 
.\7hich is referred to in the rules and bis 




practice in such Court cannot be counted. 
The application is accordingly rejected, 

V.B./E.K. A2>idication rejected. 

A, I. R. 1930 Allahabad 91 (2) 

Dalal, J. 

Brijraj Saran Sing — PlaiLitilf — Ap- 
Xieilant. 

V. 

Si$ram — Defendant — Eespoiident. 

Second Appeal No. 1850 of 1928, De- 
cided on loth November 1929, against 
decree of Dist. Judge, Bulandshahr, D/- 
19th July 1928. 

Agra Tenancy Act (3 of 1926), S. 249 — 
No second appeal lies from order in execu- 
tion, 

•All order of a revenue Court passed iu e.vecu- 
tiou of ail order is net an order ajjpealable 
under S. 249. [P 92 C 1] 

M. N. liaina — for Appellant. 

B. Malik — for Respondent. 

Judgment. — Mr. Malik on behalf of 

the respondent Sisram tenant judg- 
ment-debtor has objected that no se- 
cond appeal lies to this Court. The dec- 
ree-holder desired to execute his decree 
for arrears of rent by ejectment of 
Sisram. Sisram objected that the de- 
cree-holder’s property liad at present 
vested in a receiver and that, therefore, 
the decree-holder could not execute a 
decree for possession relating to pro- 
perty which was no longer in his pos- 
session. This defence was not accepted 
by the trial Court of the Assistant Col- 
lector who by an order dismissed the 
objection and directed execution to pro- 
ceed by ejectment of Sisram. Tliis was 
certainly an torder in the execution de- 
partment and not a decree as defined 
by S. 2 (14), Agra Tenancy Act. Ac- 
cording to that definition " decree ’* 
means any oi’der which so far as the 
revenue Court is concerned finally dis- 
poses of a suit. The direction of the 
Assistant Collector did not dispose of 
any suit and so did not amount to a 
decree.' From that order an appeal is 
permitted to the District Judge under 
S, 248 (3), but from the order of the 
District Judge no second appeal is per- 
mitted. A second appeal is barred 
under the provisions of S. 249 of the 
Act. Confusion arises by reason of dif- 
ferent meanings being assigned to a de- 
cree in the Code of Civil Procedure and 
in the Agra Tenancy Act. A decree as 
defiined in the Code of Civil Procedure 


i 
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S. 2 {'I} inchi Ics the uotormi nation of 
any question within S. 17, Civil P. 0. 
Accord ijii* to that detinition tdie Assis- 
tant Coiloctors adjnCiical ion would 
anioinv i;o a dcci'Ce. ^fr. K iina argued 
iwith some jdausiliility Miat the order 
of the at>hellato Court of the .District 
Judge wa.s a decree and that be liad 
come here fi'oiit the apjieilate decree of 
a District Judge. ]l ( his view wore ac- 
jcch'tcd. there would lie no meaning in 
the lu'ohiiiition disallowing a second 
appeal Irom an orider. I thinlc tlie cor- 
rect view would ho tliat wJiere there is 
an or ler and not a decree of the reve- 
iniie Court there can be only one appeal, 
and not a second appeal to thi.s Court, 
For Itiis reason I disallow the appeal 
and dismiss it with costs. 

^-r-./R.K. Appeol dis 7 nisscd. 
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SiLN, J. 

Hukuiii SUi^h — Applicant. 

V. 

Empero ) — Opposite Party. 

Criminal Revn. No. 447 of 1929, Deci- 
ded on IJth August 1929, from order of 
Sess. Judge, Etah, D/- 12th June 1929. 

(a) Criminal P. C., S. 403-Wherc two in- 
dictments are essentially different and re- 
late to independent transactions acquittal 

under one does not bar complaint with re- 
Terence to other. 

To fct; up the plea of autre fois .acquit it is 

trSr? 1 *’ been a previous 

Ico. i?f 1 ^" tormiiiatiug i,i the order o£ 

acquittal. I, must bo established that the 
offences were substantially the same and grew 
out of same facts. Where the two indictment 
are essentially different and relate to separate 
nd independent transactions affecting distinct 

^ith reference to complaint of the one is .a bar 
entorbamment of the second complaint It 

tofotl “h^f ''f' should b“ 

more bhe same person but before the presiding 

officer of 11.0 same Court. fKc 2? 

Trfn.'; r instituted a joint eomplaintagab^t 
« re its “f uumplafnts aloso 

ympla.uis ought to hate been nreaouTed n 
Cvf ff "'i‘'> ‘i'U resulttli^ 

that'bo b J ^ fresh complaint. H contended 
that bo had been acquitted of all charges in tho 

complaint and no fresh comnla.iMf 
^ cQfcrtained under S. 403. ^ 

ence'tf *icquittal with refer- 

ence to B i complaint was no bar to the entftr- 

eS!. » 5 with reference to O’e 

complaint and if was not ordered to be dia- 
^arged on the same : 9 AU. 62; (1895) A W 
if- 86, 5 A. L. J, 137; 29 AIL 7 and 36 All X29, 
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itV/.; 4 G'. ir, N. 2(2; 3i Jlaci. 253 and 41 If ad. 
cs'}. Di it. [Pffscai 

(b) Criminal P, C., S. 345 (6)— Joint com- 
plaint — Composition operates as acquittal 
with reference only to particular offence 
compounded. 

Where in a joinli complaiiu with reference to 
distinct ;yid independent transactions thereis 
composition with respect to one transaction the 
effoefc of such composition is acquittal with res- 
pect to c barges brought under the particular 
transaction. Tlio composition does not operate 
.as acquittal with roferonco to the offence com- 
mitted ill the other transaction, [P 93 0 2] 

.1. j}l. KJiinnja — for Applicant. 
il7. M oliiiJldh for fclie Crown. 

Judgment. Tho facts of tho casff 
liich hav6 givGii riso to this application 
for revision are that, on 7tli August 1928, 
Mfc. Charapavati and one Bahori Lai in- 
stituted a complaint under Ss. 417 and 
406,^ I. P. C., in the Court of a Special 
Magistiate with second class powers. 
The District Magistrate of Etah trans- 
ferred the case to the Sub-Divisional 
Magistrate of Kasganj, The latter, in 
his turn, transferred the case to Mr. Sayed 
Ghayoor Ahmad, Magistrate, First Class. 

Mt, Cliampavati is the widow of a pre- 
deceased brother of Bahori Lai. Both 
hei husband and Bahori Lai were in the 
railway service. After the death of her 
husband, Mt. Champavati received a con- 
siderable sum of money from the railway 
authorities on account of the provident 
fund of her deceased husband. Bahori 
Lai also received a large sum of money 
fiom the railw’ay on his own account as 
his share of the provident fund. It is 
common ground that Mt. Champavati and 
Bahori Lai occupied the same house and 
Bahori Lai may well be taken to be the 
natural protector of Mt. Champavati and 
her minor son. It was alleged that by 
pickery and by a pretence of friendship, 
Hukam Singh, the applicant, insinuated 
himself into the confidence of Mt. Cham- 
^vati and Bahori Lai in various ways. 
Hukam Singh persuaded Mt. Champa- 
vati to believe that there was a dangsr 
of her cash and jewellery being appro- 
priated by Bahori Lai and that it would 
^ safer and more prudent if she allowed 
Hukam Singh to take charge of her cash 
and jewellery and keep them in deposit 
01 her. The unsuspecting widow bo* j 
leved Hukam Singh and put him into | 
possession of ornaments, worth Es. 360 

The complaint of 
Mt. Champavati against Hukam Singh 
was limited to these two items which 
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■concerned her and ■which had nothing to 
do with Bahori Lai. She charged Hukam 
Singh with cheating and criminal breach 
of trust with reference to the two items 
indicated above. 

In the same petition of complaint, 
dated 7th August 1928, Bahori Lai 
charged Hukam Singh with cheating and 
criminal breach of trust with reference 
to large sums of money aggregating to 
Es. 2,500. The money belonged to Bahori 
Lai. Mt. Champavati had no share in 
this money. The person who had been 
imposed upon with reference to this was 
Bahori Lai and not Mt. Champavati. 
The transactions which formed the basis 
of the complaint of Mt. Champavati were 
essentially different from those which 
afforded a cause of action to Bahori Lai. 

It was unfortunate and inexpedient to 
address a joint complaint to the Magis- 
trate with reference to two independent 
transactions affecting two individuals 
separately and which did not present 
any common feature excepting in so far 
that two persons were alleged to have 
been victimized by the wily machination 
of the same individual. The Magistrate 
ought to have insisted upon two com- 
plaints being presented before him, one 
by Mt. Champavati and the other by 
Bahori Lai. It would have been reason- 
able and more businesslike to do so, to 
avoid any future complications or em- 
barrassment in the trial of the cases and 
would have limited the scope of the issue 
which emerged for decision in each case 
separately. 

On 16th November 1928, it had dawned 
upon the two complainants that it was not 
right that the offences committed against 
them should be heard and disposed of in 
the course of a joint trial; and that on 
that date, they addressed a petition to 
the Magistrate that the trial of the case 
should be limited to such items only as 
affected Bahori Lai. The orily order 
passed by the Magistrate on this *appli- 
oation was ‘*file.” He, however, confined 
his enquiry to such items only as had 
been alleged to have been obtained from 
Bahori Lai either by cheating or by cri- 
minal breach of trust. He committed 
Hukam Singh bo the Court of Sessions, 
attematively under Ss. 406 and 420, 

I. P. C. 

The charges on the aforesaid sections 
constitute a warrant case under the Cri- 
minal Procedure Code, but they are com- 


poundable under 8. 345, Criminai P, C., 
with the permission of the Court huioro 
which any prosecution lor sucli oHVmicu 
is pending. Hukam Singh appears to 
have persuaded Bahori Lai to agree to 
have the dispute referred to the arij it ra- 
tion of one Babu Gulzari Lai. The jiar- 
ties applied to t!ie Court oE Sessions for 
leave to compound the case. The Court 
granted the permission and the case was 
compounded on 23rd February 1929. 

The effect of the petition dated 16th . 
November 1928, was that tlie original 
complaint of Mt. Champavati was no 
longer the subject of a judicial enquiry. 
There was no non-appearance of Mt, 
Champavati within the meaning of S, 247, 
Criminal P. C., and the Magistrate passed 
no order acquitting the accused on the 
complaint of Mt. Champavati. It isi 
abundantly clear that 5It. Champavati’s 
complaint has never so far been the sub- 
ject of a judicial investigation. No evi- 
dence had been recorded and tlic truth 
or falsity of the complaint had not been 
tested on the merits. Hukam Singh has 
not been ordered to be discharged on the 
complaint of Mt. Champavati. 

The effect of the composition with 
Bahori Lai was that Hukam Singh was 
acquitted of the charges brought by 
Bahori Lai against him. S. 345 (6), Cri- 
minal P. C., is clear on the point : 


The composition of an offence under this 
section shall have the effect of an acquittal of, 
the accused with whom the offence has beenj 
compounded." I 

The offence which has been com- 
pounded was an offence against Bahori 
Lai and not against Mt. Champavati. 
The composition of that offence by 
Bahori Lai could not operate as an ac-, 
quittal with reference to the offencel 
committed against Mt. Champavati, 

After the disposal of the Sessions case, 
a change had taken place in the personnel 
of the officer presiding in the Court of 
the Deputy Magistrate who had com- 
mitted the case to the Court of Sessions. 


Mr. Sayed Ghayoor Ahmad was trans- 
ferred and his place was taken by 
B. Jwala Prasad, Magistrate First Class. 

On 6th April 1929, Mt. Champavati 
filed a fresh complaint in the Court of 
Babu Jwala Prasad against Hukam Singh 
charging him with the commission of 
offences punishable under Ss. 417 and 
420, 1. P. 0. In this petition, Mt. Gham- 
pavati rehearsed the same facts, on which 
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t-lio ooin]'liiinfc, dated 7th 192S, 

^vas founde l. 

Lpon notice hein^< issued tu niikarn 
Sin [’ll. he contended tliat. Uie etfect. of 
the oid'.'i' ))a^scd on t!ie petition of ^[t. 
Chainpavati , dated KUli Novemhev i9?S, 
was that ho was dischaiged hy the Court 
and that the said discluirge could not iio 
set aside i>y another Magistrate of co- 
ord iiiate jurisdiction. It was i'nrther 
argued that tlie ell'ectot the acquittal by 
the Court ol Sessions uj>on the coinposi- 
tiou ot the ottence by Ealiori rjal was 
tliat Hukani Singh wa« acquitted of all 
charges which were set out in the ori- 
ginal complaint dated 7th August 1928, 
preferred jointdy hy j\It. Champavati and 
Baliori Lai, and that having regard to 
the provision of S. 403, Criminal P. C., 
it was beyond the competence of the 
Magistrate to entertain a fresh complaint 
on the same facts against Hukam Singh. 

These contentions were repelled by 
the Magistrate, wiio by his order dated 
Ist June 1929, directed that the case of 
Mt. Champavati must proceed against 
the accused. Hukam Singh applied to 
the learned Additional Sessions Judge, 
who held that the order of the lower 

Court was correct in law and dismissed 
the application. 

Hukam Singh comes up before this 
Court in revision. 

The leai’iied Additional Sessions Judge 
xvas of opinion that the complaint of 
Mt. Champavati had not been disposed 
of by the Magistrate in any shape or 
form ; that, at the outset, the order of 
the Magistrate on the application of 
Mt. Champavati dated 16th November 
1928, and his subsequent order of com- 
mitment amounted to a discharge of 
Hukam Singh ; and that under the law 
the Magistrate was not precluded from 
rehearing the complaint or from enter- 
taining a fresh complaint based upon 
the same facts. 

The learned counsel for the applicant 
has cited certain authorities in traverse 
of the view taken by the learned Addi- 
tional Sessions Judge. In Mottl Singh 
V. Mnhahir Singh (1) all that w'as held 
was that it was not proper for a Dis- 
trict Magistrate to direct proceedings to 
be taken on a police report with reference 
to a matter which had come up before a 
Sub-Divisional Magistrate and in which 
the said Ma gistrate had Tuade an nrdav 
fl) [1900] 4 0. W. N. 242. : 


that it was not necessary to proceed 
against certain accused persons, unless 
the District Magistrate had withdrawn 
the whole matter from the Court of such 
Suboidinate i^lagistrate. In the matter 
of Gugailopn. Parldagya of Palakot (2) it 
was held that the effect of S. 247, Cri. 
miiial 1 . C., was that the oi'der amount- 
ed to an acquittal and that the non- 
mention of S. 247 in the explanation to 

^^**^**^^1 D* C., w^as indicative 
of the tact that the latter section was 
not intended in any way to limit the 
eltect^ ot an order of acquittal under 
S. 24i. In the present case, no order 
was passed on the complaint of Mt. 
Champavati either under S, 247 or 
under S. 403, Criminal P. C. This rul- 
ing, therefore, is not helpful to the ap- 
plicant. It has been held in Knmdr* 
swami Chetty v. Kuppusu'ami Ghetty (3) 

that : 

an oflencG is complete when the acts, con- 
stituting it, have been committed apart from 
whether any complaint or charge has been 
laid before the Coiirt.or n^)t and that tho com- 
pounding of offences mentioned in para. 1. 
S. 345, Crimin-al P. G., is lawful 'even if it 
takes place before any complaint is filed in 
respect thereof.” 

In the present case, no composition 
had been arrived at between Mt. Cham- 
pavati and Hukam Singh either before 
the Court or outside the Court and 
therefore there was no composition in 
existence ^Yhich could operate as an ac- 
quittal. 

The case of Queen Empress v. Adam 
Khan (4) w'as strongly relied on. It 
was ruled in this case by Blair and 
Burkitt, JJ., that when a competent 
tribunal had dismissed a complaint, 
another tribunal of exactly the samo 
powers cannot reopen the same matter 
on a complaint made to it : 

We think it utterly contrary to sound 
principles that ono Magistrate of co-ordinate 
jurisdiction should, .in effect and substance, 
deal with, as if it wore an appeal or a matter 
for revision, a complaint which had already 
been dismissed by a competent tribunal of co* 
ordinate authority.” 

This ruling has no application to the 
facts of the present case because the 
complaint of .Mt. Champavati had not 
been dismissed by a competent tribunal- 
Moreover, the aforesaid view does not 

(ii) [1911] 34 Mad. 253=9 I. C. 253=312 Or.lj* 

L 41. 

(3) [1918] 41 Mad. C85— 34 M. L. J. 217=2*4 
I. 0. 583=(1918) M. W. N. 493. 

(4) [1899] 22 All. 106=(1899) A. W. N. 211. 
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appear to have been adopted or agreed 
to by some of the learned Judges of 
this Court. In an earlier decision in're, 
Queen Einpess v. Chotu (5) a divergent 
view appears to have been taken. In 
Queen Empress v. Umedam (6) it was 
held by Knox and Aikmau, JJ., that : 

“a Magistrate, who had passed an order dis- 
missing a complaint, may at the instance of 
the complainant, and without direction from 
anj' superior authority take cognizance of the 
same offence or of any other offence constituted 
by the same facts upon a second proper com- 
plaint being laid before him. 

In Bhagtoa^i Din v. Dibha (7) it was 
held : 

“that the same Court was not precluded from 
entertaining a second complaint in pari 
materia." 

The case law on the subject was con- 
sidered by Bichards, J., in re. Emperor 
V. Meharhan Husain (8), and the learned 
Judge is reported to have observed as 
follows : 

“I can find nothing in the Criminal Proce- 
dure Code which prevents the Magistrate from 
entertaining a second complaint made against 
the same person, even though the second com- 
plaint may be connected with a previous com- 
plaint which has already been dismissed under 
the provisions of S. 203." 

In Bam Bharos v, Bahan (9) the 'se- 
cond complaint was instituted before 
the same tribunal although the incum- 
bent was a different individual, and it 
was ruled that : 

“ where the question is at to the * competence 
of a Magistrate to entertain a second com- 
plaint in pari materia with ‘a former com- 
plaint which has been dismissed under S. 203, 
Criminal P. C,, it was not necessary that 
both complaints should be before the same 
person but before the presiding officer of the 
same Court.” . 

Both, in principle and in view of the 
weight of authority, there was nothing 
to preclude Babu Jwala Prasad from 
taking cognizance of the second com- 
plaint instituted by Mt, Champavati. 

In construing S. 403, Criminal P. C. 
the explanation appended to the section 

ought nob to be lost sight of: 

' Dismissal of a complaint, the stopping 
of proce'edings under S. 249, the discharge of 
the accused or any entry made upon a charge 
.under S. 273, is not an acquittal for the pur- 
poses of this rection." 

A verdict of acquittal is immune from 
challenge and the applicant is entitled 
to its fa ll benefit; but the applicant has 

(5) [1881] 0 All. 52=(1886) A. W. N. 281 

(F.Bf). 

(61 [1895] A, W. N. 86. 

(7) [1908] 6 A. L. J..187=s(lTOB) A. W. N. 67 
=7 Cr. L. J, 297. 
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not produced a certified copy of the 
record or proceedings of an acquittal to 
show that lio has been acquitted of 
the offence of wliicli he has been ar- 
raigned or that lie might have on his 
former trial in the Couit of Sessions 
been convicted of the offence of which 
he is now sought to lie airaigned. 
To set up the plea of autrefois ac- 
quit, it is essential that there must 
have been a previous trial of the of- 
fence charged, terminating in an- 
order of acquittal. The explanation ap- 
pended to the section places this matter 
with the greatest clearness and in fact 
beyond the realm of controversy. There^ 
is an order of acquittal in favour of 
Hukam Singh but to sustain the- 
plea now advanced Hukam Singh ]iad 
to establish that tlie offences were 
substantially the same and grew out 
of the same facts. One of the tests 
for determining the identity of the- 
offences is whether the evidence neces- 
sary to support the second indictment 
would have been sufficient to procure a 
legal conviction upon the first. In view 
of the circumstances of this case, it is 
impossible to hold that the evidence, 
which had a direct relation to Bahori 
Lai’s case, could have any bearing upon 
the case propounded by Mt. Champavati. 
Any immaterial details may be elimi- 
nated, and the substance, rather than 
the form of charges in the two indict- 
ments have to be considered. But the 
two indictments are essentially different.' 
They relate to separate and independent 
transactions, affecting distinct indi-^ 
viduals. It is impossible to liold that thci 
effect of acquittal with reference to the 
complaint of theoneisa bar to the enter- 
tainment of the second complaint. This 
application is without foi'ce and is dis- 
missed. 

r.m./r.K. Application dismissed. 

“(8) [1906] 29 All. 7=3 A, L. J. 562 =(1906) A, 
W. N. 245. 

.(9) [1914] 36 All. 129=12 A.L.J. IOC. 
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Dalal, j. 

Bam Karan Singh — Defendant — Ap- 
pellant, 

Y. 

Shiv Harahh Singh and another — 
Plaintiffs — Respondents. 

Second Appeal No. 246 of 1928, Deci-- 
ded on 27th November 1929. 
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^ -ff Hindu Law — Alienation — Legal neces- 
sity- Alienation of several plots of land — 
Only some plots covering amount of legal 
necessity— Court can release rest of pro- 
perly. 

here legal noce'^^itv h:t’^ noSi heon shown 
for t-hi' entire sum borrowed in oonsitler.'tion of 
transfer but for the pirt oiilv and tho propertv 
is eoinpo.scd of .several vepirrRe plot? of land ont 
of which .ioine one or more cin l)e 'old for the 
amount of l-g-il n ’c ‘ssity th-‘ Court cm wiiile 
mai lit lining tlv' alii'iKi tioii of such plots r turn 
the oth-'r.-i to th ' pf; p 2 ] 

A. Mcta.f for Ajjpnllant, 

■A'. Aperf /,/ ton Rospontioiifcs. 

Judgment. -The phi in tills Ijrougiifc 

n 1 C iisibiii case lor posscs-iioii of property 
transiened hy tlieir fatisor on the alio- 
{,Mtion tliat the fcranslor was made with- 
out legal ncc£s.sity. The two subordi- 
ua->j Coiiit.s held that out of tho consi- 
deration of Ks. :JOO. tliere was legal ne- 
cessity for Rs. 100 which was paid to- 
wards an antecedent debt, that Rs. 50 
was not paid and that no legal necessity 
was proved for the sum of Rs. 150. The 
argument liero was that as to R= 150 
the lower appellate Court had accepted 
he potion of the clefendant appellant 
tliat that sum was borrowed for the 
purchase of bullocks and tliafc the Court 
held this sum to he paid without legal 

ecessitj , simply hocauso there was no 

recital m the sale-deed. Such, however 
s not the position. The lower appel-' 
late Court said that tlie bullocks were 
puichasecl prior to thos.ile and there 
was no proof that the money was hn 

I'oTkf m ‘ 1,® bul- 
locks. The finding, therefore, of the 

raSArthf plIv^^c^ouno'itT 

disagreeing with the view of tldrCourt 

teffm the e® P''"' 

vea 101 the entire sum borrowed fl,.. 

property should be returned to the si 

on payment of the sum for which leA 
necessity was proved. The questfon 
according to the decision of the P yy 
Council would be whether the sale w« 
necessary for legal necessity. The 1;“ 
rnent of the respondents was that here 
there was not one block of prope^y 

rJr ' he sold separately, but 

heie were three plots out of which one 
or wo plots of one-third of the ar™ 
oould have been sold for Eg. lOO This 
argument appears to be sound The 
question, is. therefore, whether the 
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fnitlior was put to the necessity of sell- 
ing anv of the properties in suit. There 
are throe plot.s. one No. 669 double the 
size of the two together Nos. 721 and 
729, and as the plots are separate, there 
IS no reason to believe that the father' 
could not have sold No. 721 and portion 
of /29fo satisfy the need of Rs. 100. 
Under the circumstances the appeal' can- 
not succeed for plot 669. 

Tho final argument was that the sons 
had ratified the sale by something which 
tiiey said in their written statement in 
a ])reviou5 suit. lam not prepared to 
consider this argument when no certified 
copy of that written statement is pro- 
duced. I do not know exactly what 
position they took up whether to resist 
possession in a suit under S. 9, Specific 
Rohef Act, they had stated that they 
could hold possession as exproprietary 
tenants or whether they had stated that 
looi tfie tirae of tho salo fehey were ex* 
pioprietary tenants and should not be 
ejected, ituch would depend on the 
exact terms of tho written statement, 
and that paper not being before me, I 

reluse to consider the point of ratifica- 
tion. 

In the result I dismiss the appeal as 
legiU'ds plot 669, but decree the ap- 
peal plot 721 and of part 729. The dec- 
ree of tho Subordinato Court shall be 
modified accordingly. No sum shall be 
paid to the defendant-appellant. The 

receive possession, of plot 
9 without making any payment. The 
plaintiffs shall receive two-thirds of their 
costs, while lihe defendant shall receive 

one-third throughout. 

V B./r.k, Order accordingly. 
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Ualal, J. 

Laclxhmi Prasad — Defendant — ^Appel- 
lant. 


V. 


Ga^iesh Din and rt7ioiAe?— Plaintiffs- 
-Kesponaenfcs* 

Second Appeal No. 125 of 1928, Deci 
ed on 22ad November 1929. againsf 

Allahabad, DA 

-^oth October 1927 

mJ! *raphei expre$s trust. 

merfllv specific purpose ” 

that i« n express trust i, e., a trust 

nlj- ° constructive or one arising by im- 
c law, or such that there is no doubt 
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as to its specified terms nor any uncertainty as 
to affirming them ; 32 Bom. 391 ; 1922 P. C. 
212, Bel. on; 1925 Rang. 289, Dist. [P 97 C 1, 2] 

Muhhtar Ahmad — for Appellant. 

Earn Newas Skukla — for Respondents. 

Judgment, — The plaintiffs sued the 
defendant Lachhmi Prasad for posses- 
sion of an occupancy holding, on the 
ground that he was in possession of the 
holding as a trustee. The question of 
trust is of importance as the plaintiffs 
desired to escape the bar of limitation 
by reason of the provisions of S. 10, 
Lim. Act. Both the subordinate Courts 
have held that there was an express 
trust and that the property had vested 
in the defendant-trustee. They have 
quoted the defendant’s own statement 
and fm’ther referred to the fact that the 
plaintiffs redeemed a mortgage of the 
occupancy holding. It was not explained 
on behalf of the defence how else except 
as a trustee from the plaintiffs' father 
he could have obtained possession of the 
occupancy holding. Mr. Mukhtar Ahmad 
argued that the trust was not for any 
specific purpose. The words “ for any 
specific purpose ” merely indicate an 
express trust, i. e., a trust that is not 
constructive or one arising by impli- 
cation of law : see Bhurabhai J amnadas 
V. Bai Eukmani (1). In the present 
case both the subordinate Courts have 
held that the trust was an express one 
for the benefit of Sheoparson’s sons, the 
plaintiffs to the suit, and that it was 
Sheoparson who made the trust. The 
property had vested in Lachhmi Pershad, 
because he was managing it and treat- 
ing it as bis own. 

Another point argued was that the 
minors could not make a trust and that 
on the death of Sheoparson the minoi’s 
became entitled to the occupancy hold- 
ing. The trust, however, is nob alleged 
bo have been made by the minors but by 
their father. In the case quoted by the 
appellant’s learned counsel Mr. Mukhtar 
Ahmad from Rangoon Ma Thein May v. 
^ Po Kin {A. I. B, 1996, Bang, 289) 
there was no express tiust but the father 
took over the management of his daugh- 
ter’s property on the death of the mother 
of that daughter. In another case, this 
one of the Privy Council, the counsel 
drew the Court’s attention to the defini- 
tion of '* apeoifio purpose ” gif ftn by the ir 

(1) [W<»] 83 Bom. 894=10 Bom. h. B. 640. 
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Lordships of tho Privy Council. Their 
Lordships said that 

“ it must be a purpose tha*; is either actual )y 
or specifically defined in the terms of the will 
or settlement, or a purpose which, from the 
specific terms can be certainly affirmed : 
{Khato Sim Tek v, Ch/iah H<m Oaoh 
A. I. R. 1922 P. C. 212). 

In the present case there is no doubt 
as to the specified terms of the trust and' 
there is no uncertainty as to affirming it ■ 
In my opinion the provisions of 8. 10 do 
apply, and I dismiss this appeal with 
costs. 

V.B./r.K, /Ippeal dismissed. 
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NiAMATaLLAH, J. 

Amrif- Svtgh — Defendant— A p>pli cant. 

V. 

Bhagwan Si7tgh — Plaintiff —Op])osite 
Party. 

Civil Revn. No. 183 of 1929, Decided 
on 27th November 1929, against order of 
Dist, Judge, Agra, D/- 7th March 1929. 

Agra Tenancy Act (3 of 1926), S. 242 (1) 
(a) — “ Subject matter ” refers to subject 
matter of suit and not appeal. 

Tha words subject matter " in S. 2^2 (1) (a) 
refer to the subject matter of the suit and not 
to the subjeot matter of the appeal and sO' 
where the value of the original suit exceeds 
Bs. 200, but the value of the appeal is below 
that amount, the appeal lies to the District 
Judge: A.I.B. 1929 All, 845, Bel, on. [P 98 C 1] 

Baleshwari Prasad and Nathumal — 
for Applicant, 

N, P. Asthana and Baij Nath Sahai — 
for Opposite Party. 

Judgment. This is an application 
for revision of an order dated 5th 
November 1928, passed by tlie District 
Judge of Agra, returning the memoran- 
dum of appeal filed before him for pre- 
sentation to the proper Court, The 
plaintiff-applicant brought a suit for 
arrears of revenue amounting to 
Rs. 224-2-9 befor e an Assistant Collector 
of the Pirst Class, who decreed it in 
full. The defendant appealed to the 
District Judge impugning the decree 
passed by the Court of first instance to 
the extent of Rs. 146-4-0. It will thus 
appear that the subject matter of tho 
original suit exceeded Rs. 200 but tha 
subject matter of the appeal was below 
Rs. 200, The leaimed District Judge 
held that, in so far as the valuation of 
the appeal before him was below 
Bs. 200, no appeal lay on the civil side. 
The view has reference to the provisions 


AlUhibr.d 


of S, L'4:^, Agrii Tenancy Act ^5 ol L9‘2(;, 
I’iic ]trc.-cnl ajUilication fur revision has 
heon hletlhy ilu-^ defontiant (appoliant 
iteloi'Q f he learned District Jiidgo) iin- 
I'lip^niiig tjio ci)r"ccfciH;ss ol the view 
taken by the learned Pistrict Judge. 
As I read S. 212 it presents no ditli- 
ciiUjr to iny mi ml, as vegai’ds tlic torn in 
ol appeal arisin.g out of a suit tor arrears 
of revenue in wliicii the amount claimed 
exceeds IP. 2d(). Jt nptessary to 

discuss in detail the langua^'e of S 
to ox.u,inc when, or appeal lies to 

the District dudge only where tlie siih- 

ject^ mattor oi the appeal exceeds 

Ks. 20 (), or It is enough if the suiiject 
matter ol tlie suit was <d a value c.x 
cceding IP. 200. A learned Judge of 
tiis Couit iias had tlie occasion to 
consider this (luestion carefully in 

moo ^^^^OOVind ; A. 1. R. 

^ tlie reasoning 

of the leanmd Judge in its entirety. 
He has lield definitely that tho words 
; subject matter " in S. 212 (l) (a) refer 
,to the subject matter of the suit and not 
|to the subject matter of the appeah I 

must, therefore, bold that where the 
T(iluG of tj \]3 ori^Mniil Qiitb 3 1 

'Po ono 1 i. n ^iiit exceeded 

IP. J)0 but the value of tlic appeal is 

below that aniurnt, the appeal lies to 

the District .l,„lge. This being so, tho 

app ication lor revision must sucxoeil. 

t iH aecordnigly allowed and the lower 

appellate Court is directed to re-admit 

the appeal and dispose of it on the 

merits. Costs wdll abide the result. 

v.E./r.K. Application allowed, 
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Niamatcll.vh and Bennet, JJ 
Sukh irtZ-^PUintifif- Appellant. 

EospSts. 

Second Appeal No. 27 of 1927 Deci. 
<Ied on 25bh November 1929/agaiust 
decree of Sub Judge, Agra. D/. 2ad 
November 1926. ^na 

Contract Act, S. 45 — -Payment to one with 

iot wfersneo to the othois does notdisc'wrBolhf 
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rihirtyiigo fl.>lo duefco others : 25 All 155 and 32 
- 1 //. 104 , JUL ()n,\ . 4 . /, iJ, 1925 Mad, 261 , Fi^U: 

[f* 98 C 2, P 99 C ij 
-V. P. for Appellant. 

-S’. 1\. Dnr — ioi’ Respondents. 
Judgment.— This is a second appeal 
h\ ii j^lainfcitT Sukhlal whose suit for en- 
torcement of a simple mortgage bond 
lias been dismissed by the lower appel. 
late Court. The facts are that on 22nd 
December 1909 Patti Ram, the father of 
defendants I to 3 executed a simple 
inoitgage bond for Rs. 400 in favour of 
f^ulcblal and his brother Checlalal mort- 
gagees, Sukhlal alone brought the suit 
and joined his brother Chedalal as defen. 
dant 4, The contesting defendants 1 to 
3 pleaded that on 2L3t March 1917 their 
father Pattiram discharged the whole 
mortgage debt on the bond of 1909 by 
executing a new bond in favour of 
Cliedalal alone for Rs. 900 out of which 
Rs. oOO went to satisfy the mortgage 
debt of 1909 and Rs. 400 was a new loan 
liom Cliedalal to Pattiram, It was also 
I>leacled that in the original mortgage of 
1909 Sukhlal s name was merely farzi 
and Suklilal had not advanced any of 
the mortgage consideration. It has 
been found as a fact by the lower ap- 
pellate Court that the finding 'oCthe 
Munsif was correct' that the defendant 
failed to prove that Sukhlal did not ad- 
vance any of the consideration of the 
mortgage bond of 1909. 

It has not been alleged in this case 
^lat Sukhlal and Chedalal were joint. 
The lower appellate Court held that 
both the brothers Sukhlal and Chedalal I 
were entitled to act and receive pay- 
ments individually without reference to 
the other, and that the mortgage bond I 
of 1917, though executed in favour of I 
Chedalal alone, discharged the bond in I 
suit. Sukhlal plaintiff has appealed 
In Ra7nc]iandra v. Goswafni Rajjan Ldi 
(ly it was held that where two mort- 
gagees had advanced money equally on6 
of them^ could not give a discharge foi 
the entire mortgage debt without tbfl 
consent of the other or reforeoce to him* 
Similarly in Manzur AH v. Mahtn'U^ 

. ^ ^ it was held that whei'e ther 

IS no specification in, the mortgage-dee 
m regard to who advanced the monej 
the presumption is that the money wa 
aj; ^nced in eq ual shares. We consj^ 

164=:5 I. C. 129=7 A-Rl 

(2) [1903] 25 All. 155={i002) A. W. N. 316. 
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therefore, that under the circumstances 
lof the present case the payment in 1917 
ko Chedalal alone without reference to 
pukhlal .would not have been a sufiicient 
^discharge of the mortgage debt due to 
(Sukhlal. It is still more the case when 
Hhe debt is discharged not by .payment 
of money but by the execution of a new 
mortgage bond. Even in the Madras 
High Court where a contrary view in 
regard to payment is taken, it was held 
in Bamasami v. Chandra Kottarji/a (3) 
that where the payment was made by 
a new bond to one of several obligees, 
it did not discharge the obligation to 
the other obligees. 

The plea that Chedalal had authority 
to receive discharge of the mortgage 
debt for Sukhlal was not pleaded in the 
written statement and issue 3 on which 
a finding to this effect has been made is 
■ an issue which was framed on a differ- 
ent pleading, namely whether the right- 
ful person to whom payment should be 
made was Sukhlal or Chedalal. This 
plea, therefore, cannot be put forward 
in this case. 

Accordingly we allow this appeal and 
restore the decree of the Court of first 
instance in favour of the plaintiff. The 
costs in the decree under 0. 34, R. 4, 
will be the costs in all Courts. 

v.B./b.K. Appeal allowed. 

(3) A. I. B. l‘J25 Mad. 231^43 Mad. 693. 
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Mukerji and Ben net, JJ. 

Banwari Lal — Appenant, 

v. 

Mdkmdan Lal and others — Respon- 

dentB. 

Eirst Appeal No. 61 of 1928, Decided 
on 28th October 1929, from order of 
Dist. Judge, Allahabad, D/-25th Novem- 
ber 1927. 

4 Succession Act, (39 of 1925), Ss. 211 and 
370 — Survivor of joint Hindu family claim- 
ing to represent deceased should be granted 
certificate to collect debts — Succession 
Certificate Act (1889) — Hindu Law, 

Th) preambles of the Successioa Girtificate 
Act (1883) and the Suocesaion Act (1925) both 
talk of *' legal rapresentatives sad " sncces- 
sotB,*’ terms which are not strictly applicable 
io the case of the survivors of a joint; Hindu 
family. Accordingly when a creditor, who 
holds a debt as a member of a joint Hindn 
family, dies and the debt passss by survivor- 
ship to the remaining members, the survivors 
cannot be oompalled to take out a succession 


cortifiCtifce in order to obt.Liii a dccroo ni a stiif: 
for recovery of t)io debt. Hut it does not iiocos- 
sarily follow that the converse pro^jositioti is 
true and whoro the survivors choose i;o call 
thomselves “ logil repccsodtativos" and ask for 
succession certificate thoii n IH’li cation should 
bo dismissed. The claimants may very well 
say that they represent the deceased persons 
estato and on that right they should l)e allow- 
ed to collect the debts with tlic liolp of a 
certificate. [P 99 C 2, l> 100 0 IJ 

Gopi Nath Kunzrii — for Appelhint. 

Judgment. — This is an appeal by ono 
Lala Banwari Lal who applied before 
the District Judge of Allahabad to ob- 
tain a succession certificate. It appears 
that a certain gentleman Lala Kishori 
Lal died possessed of certain shares of 
the United Provinces Electric Supply Co. 
Ltd. The applicant states in his appli- 
cation that he and other persons whose 
names are shown in the column of rela- 
tives (sons and grandsons) of the de- 
ceased, were members of a joint Hindu 
family with the deceased and that to 
receive the dividends of the shares it 
was necessary to obtain a succession 
certificate. 

Notices were issued to the members 
of the family other than the applicant 
and nobody took exception to the appli- 
cation. The petition was heard ex parte 
but the learned District Judge dismissed 
it on the ground that no succession 
certificate could be granted to a member 
of a joint Hindu family who gets the 
property by right of survivorship and 
not as an heir. 

Lala Banwari Lal has appealed and 
the question is whether he ought to bo 
granted a seccession certificate. 

There can be no doubt that the pro-, 
amble of the Succession Certificate Act 
(Act 7 of 1889) and the pi’eamble of the 
Succession Act (Act 39 of 1925) both 
talk of “legal representalives” and “suc- 
cessors,” terms which are nob strictly 
applicable to the case of the survivors 
of a Hindu joint family. Accordingly, 
it has been held that where a certain 
creditor, who held a debt as a member 
of a joint Hindu family died, and the 
debt passed by survivorship to the re- 
maining members of the* family, the: 
survivors could not be compelled to take 
out a succession certificate in order to 
obtain a decree in their suit for the re- 
covery of the debt. But it does not 
necessarily follow that the converse 
proposition is true and where the- sur- 
vivors themselves choose to call thorn- 


/ 
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selves ' le^al representatives ’ and ask 
I for a succession ceriiricatc, t heii' appli- 
cation sliould i'le fl is missed. In ordinarv 
lani^ii'iL'c, tlie may vorv 'veil 
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say chat, they ropresent the deceased 
person’s estate and in that right they 
should ho allowed to collect the debts 
iwitli tiie 1 ig 1[) of a certilicate. 

We tliink tliat there was no legal bar 
to the granting of the application. We 
accordingly allow the appeal, set aside 
the order of the Court helpw and diroot 
It CO issue a succession certificate as 
prayed. As there wa=i no contest, no 
oi'der as to costs Is called for. 

lUM.id-i.K. Appeal af lowed. 
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1\[UKERJI AJJDKiNG, JJ, 

Mohammed Sliofi and of /ler.'; — Plain- 
tills— Appellants. 

V. 

Chedu and others — Defendants— Res- 
pondents. 

First Appeal No. 98 of 1928, Decided 
on 23rd October 1929. 

^ Civil P. C., S. 151 — Suit dismissed under 
O. 17, R. 3— Appeal preferred— During pen- 
dency of appeal application for restoration 
allowed — Appeal dismissed for want of 
Subsisting decree— On revision preferred by 
defendant order restoring suit was reversed 
— Application made to revive appeal— Ap- 
peal could be revived. 

A suit was dismissed under 0. 17, R. .3, 
wborCLipon an appeal was preferred by the* 
plaintiffs. Daring the pendoiicv of the appeal 
an application was made for rekoration of the 
suit and it was allowed. The defendant there* 
upon applied in revision to High Court. 
During the pendency of the revision a state- 
ment was made to the appellate Court that the 
decree was no longer subsisting and hence the 
appeal was dismissed. The High Court deci- 
ding the revision application set aside the 
order restoring the suit. Consequently an 
application was made to the appellate Court to 
revive the appeal which had been dismissed 
on the ground that the decree appealed against 
had been set aside. The application was al- 
lowed and appeal revived. The defendants 
preferred an appeal contending that the appel- 
late Court had no jurisdiction to revive the 
appeal. 

Held : that there was ample ground for the 
Court to exercise its inherent jurisdiction in 
restoring appeal and the appeal could be res 
tored. ^0 AILZU{P.C.). Rel.on. [P 100 C 2] 

T. A. K. Skerwani — for Appellants. 

N. P, Asthdna — for Respondents, 

Judgment.— The facts of the case 
are given in the judgment of the Court 
below and briefly are these A suit in 
which there were several plaintiffs was 
dismissed on 14th July 1927. One of 


the plaintiffs applied to the first Courts 
namely, the Mnnsiff for the restoration 
of the suit after setting aside the order 

. which we may men- 
tion, was an order under 0. 17, R 3 

Civil P. C. Two of the plaintiffs filed 
an appeal against the decree. While 
the appeal was pending, the application 
of one of the plaintiffs for restoration 
of the suit was heard and allowed on 
29th October 1927. The defendants 
thei’oupciij came to this Court in revision. 
While the revision applications was" 
still pending, a statement was made tO' 
the appellate Court that the Munsiff by 
his order dated 29th October 1927, had! 
set aside the decree of 14th July 1927,, 
against which the appeal was pending.. 
As the decree was no longer subsisting! 
the appeal could not be maintained and' 
it was dismissed. The High Court in* 
exercise of its revisional powers, by -its' 
judgment dated 29th January 1928, set; 
aside tho Munsif’s order of 29th October 
1927, by which the suit had been res-- 
tored. Within a few days of the pas- 
sing of the order by the High Court,, 
the appellants in the .Court below (two- 
of the plaintiffs) made an application* 
to it to revive the appeal which had^ 
been dismissed on the ground tHat the 
decree appealed against had been set", 
aside. That application having been* 
allowed, the defendants have come up* 
in appeal. It is contended before us- 
that there was no ground on which a. 
review* application could be entertained 
by the Court below. 

It appears that the application filed 
by the appellants in the Court below 
was framed as an application for review 
of judgment. Conceding that no such 
application lay under the rules laid 
down in 0. 47, Civil P. C. it seems to us 
there was ample ground ’ on which the 
Court below could exercise its inherent 
jurisdiction to restore the appeal and 
hear it. The circumstances are very 
peculiar. The decree having been* res- 
tored, it was necessary that the appeal 
should also be restored and heard. The 
Privy Council case of Debt Bahhsh 
Singh y. Habib Shah (1) is a sufficient 
authority for such procedure. In the 
result we dismiss the appeal with costs, 

V.B./R.K, Appeal dismissed* 

m [1913] 35 All. 331=16 0.0. 191=191.^ 
S26=40 1. A,. IfiO (P. a)' . 
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Niamatullah and Bbnnet, JJ. 

Oobardhan — Appellant, 

V. 

Eaghubir Stngffe— Eespondent. 

Second Appeal No. 1684 of 1926, Deci- 
ded on 14th November 1929. 

(a) Registration Act, S. 17~Agreeinent 
to reconvey property sold by contemporane- 
ous deed, and agreement relinquishing such 
right to get reconveyance do not require 
^registration, 

An agreement to reconvey propertj' sold by a 
contemporaneous deed docs not require regis- 
tration, nor does the agreement to relinquish 
the right so created ; (1906) A. W. N. 108; 
1921 Bom, 442. Dist.\ 38 Bom. 703; 1924 Bom. 
174 and 1925 Bom. 497, Rel, on. 102 C 2] 

(b) Deed — Construction — Two contem- 
'poraneous deeds, one purporting to sell pro- 
perty, other giving right of repurchase to 
vendor or his lineal descendants — Transac- 
tion is not mortgage. 

_ Unless the property transferred can be con- 
sidered to be no more than a security and the 
money advanced as a loan the transaction can- 
not be characterized as a mortgage. Therefore, 
if one deed conveys in explicit terms all right, 
title and interest of the vendor without any 
reservation of any kind and a second deed 
merely gives a right of repurchase to specified 
'individual, namely the vendor and his lineal 
.male descendants, the right is not one which 
can run with the land nor can it enure to the 
benefit of the legal representative of the ven- 
dor, It is no more than a privilege and the 
property affected by them cannot be considered 
to be mere security and hence transactions 
•cannot be considered as a mortgage. [P 1C2 C 1] 

(c) Specific Relief Act, S, 23 (b)— Unas- 
signable interest assigned — Assignee U not 
assignor’s representative* 

V Where a person has only a personal interest 
which he cannot assign, his assignee can in no 
sense he regarded as his representative as to 
be entitled to obtain specific performance under 
S. 23 (b'. [P lOi G 2] 

A* N. Katju — for Appellant. 

K, N. Laghale — for Eespondenb. 

Judgment, — Second appeals 1684 of 
1926 and 559 of 1927 arise out of the 
same suit brought by Badri Singh, 
Baldeo Singh and Eaghubir Singh for 
redemption, on foot of two documents, 
one dated 10th July 1917 and the other 
dated 11th July 1917, alleged to evi- 
dence a transaction of mortgage, and in 
the alternative for possession of the pro- 
perty in suit on foot of the second of the 
two documents treating it as an agree- 
‘ment to reoonvey the property. The 
facts in detail are these; Gayadin was 
originally the owner of the property in 
dispute. By the earlier deed above 
mentioned be purported to sell the pro- 
perty for Bs, 1400 to Gobatdhan 'appel- 
lant before this Court. By the second 


of those deeds Gobardiian, the vendee, 
agreed to reconvey the property sold to 
him by the iirst deed, on receipt of 
Es. 1,400 to Gayadin or his male lineal 
descendants at any time they or any of 
them desired to repurchase, Gayadin 
died, and Eaghubir, plaint id’ 3, is ids son 
and legal representative. It has l)een 
found by tlie lower appellate Cuiut that 
Eaghubir lelinquished his right of re- 
purchase under the agreement dated 
lltli July 1917 by a documet executed 
by him on 3rd February 1920 vrliich was 
not registered. The lower appellate 
Court had also found that this deed was 
for consideration and that the relinquish- 
ment is valid except for want of regis- 
tration, which in its view was compul- 
sory. Subsequently, on 15th January 
1924, Eaghubir sold two-thirds of his 
rights under the agreement of 11th July 
1917 to Badri and Baldeo plaint ids 1 
and 2. The present suit was brought by- 
Badri, Baldeo and Eaghubir, claiming 
possession of the property in suit treat- 
ing the transaction evidenced by the 
deeds of lOth July 1917 and lith July 
1917 as one of mortgage, and in tlie al- 
ternative, as already stated, on the basts 
of the agreement dated 11th July 1917, 
giving them the rights to repurchase the 
property. 

The Court of first instance at first 
dismissed the suit, holding that the 
transaction did not amount to a mort- 
gage, and that the plaintid had not 
claimed any relief explicitly on loot of 
the agreement dated 11th July 1917, 
On appeal the lower appellate Court al- 
lowed amsndment of the plaint so as to 
contain the alternative relief of posses- 
sion on foot of the agreement dated 11th 
July 1917. The lower appellate Court 
remanded the suit to the (Joiirt of rtrsb 
instance for a finding on the question 
whether the plaintiffs wex'e entitled to 
succeed on the basis of the agreement 
dated 11th July 1917, assuming the 
transaction of lOth July 1917, taken 
with the agreement was not one of 
mortgage. The Court of first instance 
held that plaintiffs 1 and 2 acquired no 
interest under the deed dated loth 
January 1924, because Eaghubir had no 
assignable interest. His right, what- 
ever it was, created by the agreement 
of 11th July 1917 was in personam. On 
receipt of the finding of the first Court 
the lower appellate Court dismissed the 
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fiuir, of y)laintil]5 1 anti 2 liut dofreed 
})Ossessioii on luiviriont of Ks. 1,400 to 

As regaids the deed of re- 
liritjnisiimenl dated did Fci)niary 1920, 
wijicli was set np as a hav a; 'a i list any 
possible claim by Ea;^luildr, wlio, ac- 
cord in to the defendant, laid relinqui- 
shed all rirtlits by tiiat document, it. was 
lield tliat in the absence of rcitistratioii 
it was not admissible in evidento. In 
that view Kasliiibirs to repurchase 
was left unatt*ficd:ed. Tlie defci dant has 
filed ajijieal No. ol 1920. impuf^ning 
the decree of the lower appellate Court 
in so far a.s it is in tavour of Ivaglniliir. 
Second aiqtoal No. 569 of 1927 has been 
preferred by Ifadri and iJaldeo in so far 
as they have not been held to be entitl- 
ed to any relief, the transfer by RegliuLir 
in their favour being lield ineffective. 

The learned advocate for the appellant 
in appeal No. 669 of 1927 has contended 
that the sale deed of 10th July 1917 and 
the agreement of 11th July 1017 should 
be read together and considered to evi- 
dence a transaction amounting to a 
mortgage. The lower appellate Court 
has held that the requisite conditions to 
make the ti’ansaction a mortgage are 
wanting. We think that the view of 
the Io^\el appellate Court is correct. 
Unless the property in dispute can be 
considered to be no more than a security 
and the money advanced as a loan, the 
tiansaction cannot be characterized as a 
mortgage. Tire first cleed conveys in ex- 
plicit terms all right, title and interest 
of the vendor without any reservation of 
any kind. The second document merely 
gives a right of repurchase to specified 
[individuals, namely the vendor and his 
lineal male descendants. It is not a 
right which can run with the land, nor 
IS it a right which can enure for the 


benefit of tbe legal representatives of 
the vendor. It is no more than a pri- 
vilege. There is no subsisting right to a 
debt recognized by these documents. 

The property affected by them can in no 
sense be considered to be mere security 
Under these circumstances we tS 
that the finding of the lower appellate 
Court that the two documents relate to 

two differeat transactions, the first evi- reoonvey the nronsrtv "Amrt from an- 

second® “>ority.^he pSs tit 17 W W 

secona evidencing an agreement by the •— 

vendee to resell the property under given 
conditions is correct. 

In view of what we have held in res- 
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peel: of the nature of the transaction it 
must be conceded that Raghubiv did 
not PO.SSOSS what would be called equity 
of redemption in case the transaction 
were one of mortgage. As already stat- 
ed, he liad a personal right to repur- 
chase which could uot be- alienated to 
otliers, at any rate any one who is not 
a male descendant of the original 
vendor. It is not suggested that Badri 
and Baldeo are the male descendants of 
the vendor. 

it is next contended that under S. 

(b), Specific Belief Act, Badri and Baldeo 
are entitled to enforce the agreement 
which their assignor Raghubir could 
have enforced. This argument begs the 
w’hole question, which is whether they 
are legal representatives of Raghubir at 
all. If the latter liad only a personal in- 
terest, which he could not assign, Badri 
and Baldeo can in no sense be regarded 
as his representatives so as to be entitled 
to obtain specifie performance under 
S. 23 (b), Specific Relief Act. This argu- 
ment must therefore be rejected. No 
other argument was addressed to us in 
support of second appeal No. 559, and in 
the view wm take of the questions urged 
before us, this appeal must fail and is 
dismissed with costs. 

Appeal No. 1684 of 1926 must, inou^ 
opinion, succeed. We are unable to 
agree, with the view taken by the lower 
appellate Court as regards the necessity 
of registration of the deed of relinquish- 
ment dated 3rd February 1920. It is 
true it purports to extinguish the' 
right of Raghubir to repurchase the 
property in dispute. Qua registration 
it stands on the same footing as 
a document which creates the right 
to repurchase. If an agreement tOi 
reconvey the property, which creates tho 
right is not compulsorily registrable, it 
should follow that an agreement to ex- 
tinguish the same right cannot require 
registration, W^e have referred to the 
close analogy existing between the two 
agreements, because the case law bear- 
ing on the question referred to by 
the lower appellate Court and relief 
on before us relates to agreements to i 


and 17 (2) (v), clearly cover the questiou 
before us. While -under the formur * 
non- testamentary instrument whi^® 
purports or operates to create, declare 
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assign, limib or extinguish any right. 

title or interests of the value 

of Rs. 100 and upwards to or in immov- 
able property requires registration, 
under the latter any document nob itself 
creating, declaring, assigning, limiting or 
extinguishing any right, title or interest 
of the value of Rs. 100 and upwards to 
or in immovable property but merely 
creating a right to obtain another docu- 
ment which vrill, when executed, create 
declare, assign, limit or extinguish any 
such right, title and interest is not com- 
pulsorily registrable. The test, there- 
fore, is whether the document in ques- 
tion itself creates any right in immov- 
able pi'operty, or merely creates a right 
to obtain another document, w'hich 
when executed, will create or extinguish 
a right in immovable property, 

We have no doubt that the right ex- 
tinguished by the agreement dated 3rd 
February 1920, is a right to obtain an- 
other document, which when executed, 
will confer a’. right in immovable pro- 
perty. The right disposed of or dealt 
with by the agreement itself does not 
attach to any immovable property. It 
is, as we have already stated, the identi- 
cal right created by the agreement dated 
11th July 1917. The same right is creat- 
ed by one and extinguished by.the other. 
Neither in one case nor in the other the 
right is a right to or in immovable pro- 
pertly. S. 64, T. P. Act, clearly lays 
down’that a contract for the sale of im- 
movable property is a contract which 
does not of itself create any interest in 
or charge on such property. Whatever 
doubt might have previously existed 
on the effect of this provision, Act 2 of 
1927 has made it clear that such docu- 
ment was never meant to bo one requir- 
ing registration. The learned advocate 
for the plaintiff-respondent has referred 
to another part of S. 64, T. P. Act, in 
support of the contention that a right 
of repurchase is intangible property, and 
threefore, any document putting ‘an end 
to such a right is compulsorily registr- 
able under section. "We are not pre- 
pared to give effect to this argument 
holding, as we do, that the right to re- 
purchase, which has been extinguished 
by the agreement of 3rd February 1920 
is a purely personal right. It cannot he 
regarded as intangible property of the 
eharaoter contemplated by S. 54, T. P* 
Act,--’ H •• * 


The lower appellate Court has refer- 
red to the case of Suraj Pershad v, 
Phul Singh (l), as an authority for the 
proposition that an agreement to recon- 
vey property is compulsorily registr- 
able. Ifc is possible to distinguish that 
case from the one before us; but even if 
it is not distinguishable, it cannot be 
regarded as good law now. It proceeds 
on the assumption that the riglit to re- 
purchase property in future is a riglit to 
or in immovable property. Wo have al- 
ready discussed this aspect of the ques- 
tion and shown that this view cannot 
be accepted. The parties to the suit out 
of which the appeal before the learned 
single Judge who decided that case arose 
were not the parties to the agreement 
but their representatives-in-interest, and 
if the agreement in question in that case 
were regarded as conferring merely a 
personal right, the suit was liable to 
dismissal on that ground. The party 
relying on the agreement had, therefore, 
to accept the position that the agree- 
ment contained a covenant running 
with the land. On this hypotliesis re- 
gistration becomes compulsory. The 
judgment is a very brief one and the 
various questions which require consi- 
deration are not adverted to. 

Bala Khandapa v. Sadashiv Bari 

(2) , is another case relied on by the 
lower appellate Court. It was held that 
the deed of sale and the agreement to- 
gether evidence the transaction of a 
mortgage and could not be construed 
separately as evidencing two transac- 
tions. On that supposition the agreement, 
was an integral part of the document 
creating a mortgage and, therefore, com- 
pulsorily registrable. 

In a later case Mir Gazi v. Miy(i> AH 

(3) , it was held that an agreement to re- 
convey property sold by a contempora- 
neous deed does not require registration. 
In Sangawa v. Buchangowda (4), the 
same view was taken. Lastly, in Bari- 
Jcisandas Bhagwandas v. Bai Dhanu (6), 
which is a ruling of Full Bench ^ of the* 
Bombay High Court, a distinction has 
been drawn between a case in which 
the agreement and the sale-deed con- 

A. W.'N. 180. 

(2) A. I. B. 1921 Bom. 412. 

(3) [1914] 38 Bom. 703=28 I.O. 132=16 Bom. 
L. B. 582. 

(4) A. I. B. 1924 Bom.’ 171=48 Bom. 166. 

(5) A. I. B. 1926 Bom. 497=50 Bom. 566- 
(F.B.). 
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stitute ij moi-tgaga aiul a case in wliich 
ifc istoba roganlea a.s a sale with au 
aga-eemont to resell. In the former rc- 

eistratuin ivi fl>.. - 1 • 


lyju 


gistratjori oi tlie agreement is cempui- 
sory, eviaentiy because it evidences the 
L'lansaitjon ol the mortgage. In the 
lauer case the agreement relating to a 
puroly personal rig|,t does not re.iuire 

riie \ iev. v/iiic.) i) IS been repeatedly 


taken 1. 


b'r the 


I >om b.tv 


SiSRAM V. Ram Chandeh (Niamatullah. J.) 

Judgment —This is ao application 
OI levision of an order passed by the 
earned Additional Subordinate Judge of 
iloradabad. It arises out of a suit 

p in 0 '"° f®’' recovery of 

f,v' k!' ® executed 

iNtadar Singh defendant 4 Indar 

^Ingh defendant 5 and Imrat Sin»h 
ather ol detondants 1 to 3. It was con- 
tesoedon a variety of grounds one of 
'Inch was that Niadar Singh defen. 
ant I was an undischarged insolvent 
and leave of the insolvency Court not 


j . , , ‘’b'gli Ooiii't and 

nudiweare mdinetl to la Ice is based 

A t li'-istration 

-ict, alieady referred to. 

IiMiew ol the conclusions arrived at 

^^e hold that the agreement of ,3rd Feb- 
luary js admissible in evidence 

I'ough unrogjsterad. It is not imlg 
nod on a u y o t li c r gro u nd . Th e r i « h t n f 
Baghubir to repurchase the property ^n 

c l ad no right left which could he 
fov 1 1 he had a trans- 

Jamiarv'lgci*^'- 

Baldeo,' platlifts 1 am^'V' Tr ", 
so, Raglnibir lost his ri.ht M ?'"® 
when he eNccuted tbl ‘®PWchaso 

3rd Febriiai i igoo- td 

claim to exerciseiiiat :y;:. "O" 

hv ,'Vir' *'**‘'' co>ichisions arrived at 
tiiiv''3,i ’'r'r*''-' The plain* 

the cCr “Sts in all 

‘ippccil allotved. 
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Niamatdllah, J. 

»nd Of.'im -Applicants. 

V. 

Ram C.iatuler 1/^/ On -l rs 

Civil Revn. No 2 8 of ''d'A 

on 27th November 19og fr- ? 
of Addl Snh Ti 1 ’vr*"'^' ^S^mst order 

February 1929“'^®“’ »/• 6th 

con^adeT'aflrldTudka*/;'; 

»tte'tthe°otd«*kf“adtudToatio “‘’“‘rSd 

Pfovalilein iQSolvBQ^^ a debt 

should have a.'iisted at the datn ^'h® debt 

charge or if contracted auhd ^' 3 * 

should have been based on a 

fStif 


, , iuouivciicy uourc not 

ha ing been obtained for the institution 
of the suit the same was not maintain. 

! H ground prevailed 

nthe Court of first instance, but the 

ower appellate Court has overruled it 
e nd decreed the suit against all the de- 
fendants The present application for 

S'" 

nff) absence of leave 

of the in^solvency Court, the lower ap. 

pelbate Court was justified in passing a 

vZl undischarged insol- 

vent. It appears that the bond on which 

ordplnf executed after the 

del of adjudication. An insolvent is 

uofc under any disability in the matter of 
itenng mto contracts and the bond is, 

objection on the 

suit fo to whether a 

fnn^ nf” Instituted against him on 

nf !>/■ li’ executed after the order 

sinn/^^f^ on the provi- 

lavs dn Insolvency Act. which 

peity of fcheinsolvont shall vest in the 

div^«;k?'’ ^ ‘-eceiver and shall become 

creditors, and that 
debtflrl * ^vbom the insolvent is in- 

under JJ-uy debt ’provable 

J shall during the pen- 

havB^an^ . V proceedings 

ii • ^ lemody against the property of 

he msolvent in respect of tl debtor 

eS» legal Pvo- 

Cour^Tf ®;T^i of the 

bond ie ' contracted under the 

ines tbrt ^ insolvency proceed- 
S8ct/nn ^^o^j^nence laid down by the 

ines can proeeed- 

excenfc w'h ^-gainst the insolvent 
S on ^ tfao Court, 

which specifies the debts 

ceedino ® Provable in insolvency pro- 
eoing. It provides all debts and lia* 


* 
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bilities, present or future, certain or 
contingent, to which the debtor is sub- 
ject when he is adjudged an insolvent, 
‘Or to which he may become subject be- 
fore his discharge *by reason of any ob- 
ligation incurred before the date of such 
adjudication, shall be deemed to be 
debts provable under this Act. The 
test, therefore, is that the debt should 
have existed at the date of the order of 
discharge, or if contracted subsequent 
jthereto, it should be based on a liabi- 
lity existing at the time of adjudication. 
The obligation under the bond in suit 
was incurred several years after the 
order of adjudication. It is true that 
•the loan advanced under the bond was 
applied by the insolvent in satisfaction 
'Of certain debts which existed at the 
time of adjudication, but the liability 
which is sought to be enforced in the 
.present suit w'as a new obligation and 
incurred when the bond was executed. 
The circumstances are not such as to 
establish a case of subrogation. In this 
view of the matter I am constrained to 
hold that the debt in question in this case 
is not provable in insolvency proceed- 
ings, and, therefore, leave of the Court 
was not necessary as a condition prece- 
dent to the institution of the present 
suit. The decree passed by the lower 
appellate Court is, therefore, open to no 
objection. How far the decree passed 
under circumstances like these will be 
effective for obtaining satisfaction of 
the bond is another question and does 
not call for any decision at this stage. 

For the reasons stated above this ap- 
plication for revision cannot succeed 
and is dismissed with costs. 

V,b,/R.K, Application dismissed. 
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t 

Dalal, j, 

Natku — Appellant. 

V. 

Ganpat Singh and others — Respon- 
dents. 

Second Appeal No. 366 of 1928, Deci- 
ded on 27th November 1929, against 
decree of Addl. Disk. Judge, Meerut, D/- 
4th January 1928, 

(a) Landlord and T enant— ~ Tenant of ex- 
proprietary holding cannot evade payment 
of rent^to attignee of person with whom he 
outer* into an agreement to pay rent. 

A tenant ofjan expropzietary bolding cannot 
ovaoe payment of rent to the aaoceseor-in-ia-* 


tcrest of person with whom bo enters into an 
agreement to pay rent. fp 105 C 2] 

(b) U. P. Land Revenue Act, (3 of 1901), S. 
36 — Though mutation Court has to fix rent 
parties can agree to p^y rent which is not 
above legal maximum and recover it in civil 
Court. 

The duty of flxiug the rent under S. 3G, Land 
Revenue Act, is laid in t!ie first instnnct.’ not on 
the patties hut on the mntetion (jinn, tln'-igh 
a right is reserved to the p;utie.s to appp. sub- 
sequently if the revenue Court omits to ni.tke 
an order. There is nothing in this to prevent 
the parties from agreeing upon a rent which 
is not above the legal maximum; such rent if 
agreed upon can he recovered in civil Court, 
A.I.R. 1924 All. 944, Foil. [P 105 C 2, 1' lOG C l] 

K. N. Malaviya — for Appellant. 

M. L. Agaricala — for Respondents. 

Judgment. — The defendant-tenant of 
an expropriefcary holding desires to 
escape payment of rent on two grounds: 
First, that be did enter into an agree- 
ment for payment of the rent to his 
usufructuary 'mortgagee Mitban Lai, but 
that ilithan Lai’s transferee who re- 
deemed the mortgage was not entitled to 
take advantage of that agreement. 
Secondly, that the agreement itself was 
not enforceable bcjause the rent was not 
fixed under S. 36, Land Revenue .Vet, and 
no rent fixed otherwise than by tlie re- 
venue authority may be recovered from 
an exproprietary tenant. 

There is no force in the first ground of 
objection. The defendant Nathu sold 
his equity of redemption to the plain- 
tiff Ganpat Singh. Thereupon Ganpat 
Singh redeemed a i mortgage of 11 bighas 
6 biswas out of 17 bighas G biswas from, 
Mithan Lai, He is, therefore, the suc- 
cessors- in-intcrest of Mithan Lai and can 
enforce an agreement entered into bet- 
ween Mithan Lai and Nathu. Mithan 
Lai has no objection to the portion of the 
rent proportionate to 11 bighas 6 biswas 
being recoveied separately by Ganpat 
Singh, The defence comes particularly 
with a bad grace from Nathu when he 
himself sold ’ the equity of redemption 
and must have understood the probable 
consequences of a redemption by Ganpat 
Singh. 

The other point is covered by autho- 
rity of a single Judge of this Court: In 
Sri Kanioov. Imdad AH (1) the learned 
Judge observed: 

"The duty of fixing the rent under S. 36, 
Land Revenue Act, is laid, in tbe first instance 
not on the parties but on tbe mutation Court 
though a right is reserved to tbe parties to ap* 
ply subsequently if tbe revenue Court omits to 

(1) A. 1. R. 1924 All. 944. 
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jmiil;-' ail onlcr. I can find nothing in this to 
prevent the parties agreeing upon a rent which 
is noi aiiove the iogal maximum nor clo I see 
any roason wljy such rent ]f agreed upon by 
'.he [Mi'tii's. shoiilJ not ha recovoralle Iv them 

- J- t . / 1 1. 1 1 * 
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rr 


Tjie real question for df^eision, tlicro- 
fore, \vill ho wltetlior the rent agreed 
upon tvas in aer niflinco with the limit 
kiitl clown in S. 1/1^1 Bevonue Act, 
or not. Tile lower appellate Court lias 
held that f he rent agreed upon was not 
in excess of that wiiich would he fixed 
under S. -jG. The rent is, therefore, re- 
coiciahle. 1 dismiss the appeal with 
costs, 

^dh/[!.K. Appt^a} (lismia^cfJ. 
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Mukhiui and Bennet, JJ. 

Benarn Bank, Limited, /Ic^ra— Plain- 
tiff — AjrpoUaut. 

V. 

Vinja l)a^ Pitam Chand and others— 
Defendants — Respondents, 

First Appeal No. 21:3 of 1926, Decided 
on nth November 1929, against decree 

of Addl. Sub-Judge, Agra, D/- 20tli 
February 1926. 

(a) Negotiable Instruments Act S, 31 - 

Drawee not liable till hundee accepted and 

to show acceptance lies on 

A (Irr.woG IS not liable as such on a hundi 
till he has aecopliod tba same. Where, fcherc- 

clmcgod with liahiiitv. it 
m ust be shown that he has accepted that'.lia* 

he Lid is therefore on 

thl tliafc drawee had accepted 

the^ liability to pay the hundis on behalf of his 

(b) Negotiable Instruments Act[ S. 

Want of presentment exemptseven endorser, 

hillofcTfi ^®Sotiablo lustrumonts Act, a 
bill 0 exchange made payable at a specified 

period after date must be presented for payment 

cmnis VL’ presLUeS 

exempts the endorser. A [P 103 C 2] 

F?. 0 Conor— (or Appellant. 
iQOal Ahmad 9,nd B, Malik— for Res- 
pondenfcs. 

Judgment.— This appeal and the 
connected appeal No. 582 of 1926 
have arisen out of two independent 
suits, but the parties in them are the 

out of which the appeal 582 of 1926 
has arisen, there was an additional de- 
fendant m the firm of Bahadur Mull 

^The facts in the two cases boin„ 

similar, they may. be decided by 'the 


same judgment. The facts, briefly, are 
those. The firm of Ganesh Dal Har Bilas- 
of ’Agra drew one batch of ten hundis on' 
2Sth i\ra\' 1921, and another batch of five, 
hundis on i2tli June 1924 each of thei 
fifteen lieing for Rs. 1,000. The same 
firm draw another hundi for the sum of 
Rs. 2,500 on 29th July 1928. In each 
of tlieso IG hundis, the drawees were< 
tiic firm of Friya Das Pitam Chand of 
Delhi and the persons in whose favour 
the hundis were drawn were Jangi Lai 
Debi Prasad, a firm of Agra. Jangi Lai 
Debi Prasad endorsed the hundi in 
favour of tiio Benares Bank Limited in 
the ease of the 15 hundis of Rs. 1,000* 
each and the Benares Bank sent the- 
same to the Mercantile Bank of India, 
of Delhi for collection. The hundi of 
Rs, 2,500 passed through another hand 
before it reached the Benares Bank 
Limited and in this case tlie endorser 
was the fii’m of Bahadur Mull Priya 
Das who olitainecl the hundi from the 
original holders. 

The two suits were -brought by the 
Benares Rank against all the parties to 
the hundi. In the suit 338 of 1925- 
which was based on the 15 hundis of 
Rs. 1,000 each the firm of Priya Das 
Pitam Chand alone were the contesting 
defendants. In the ether suit which 
was based on the hundi for Rs. 2,500 
(No. 326 of 1925) the contesting defen- 
dants were Priya Das Pitam Chand and 
Bahadur Mull Priya Das. 

The learned Judge of the Court of 
first instance decreed the suits against- 
the drawers and the payees, but dis- 
missed the suits as against the dra* 
wees and Bahadur Mull Priya Das.* 

The Benares Bank Limited hava ap- 
pealed, The ground on which the suit 
failed against the drawees was this 
that the firm of Priya Das Pitam 
Chand never accepted the hundis and 
therefore never made themselves liable 
on them. The main point for decision 
in both the appeals therefore is whe- 
ther the drawees ever accepted the 
hundis and made themselves liable to 
pay. In P. A. No. 582 of 1926 there ie 
the further question of the liability of 
the firm of Bahadur Mull Priya Das, 

It appears that when the hundis were 
received by the Mercantile Bank of 
India at Delhi, they sent them to the 
firm of Priya Das Pitam Chand. One of 
the partners of the firm, viz, Pitaui 
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Chand, wrote the word “seen” (dekhi) 
on the hnndi and signed his name. It 
was urged on behalf of the plaintiffs 
that the word “seen” with the signa- 
ture of Pitam Chand amounted to an 
acceptance of the hundis. 

The evidence that has been adduced 
on behalf of the plaintiffs to prove that 
the word “seen” is equivalent to ac- 
ceptance, is hardly worth anything. No 
witnesses have been called to prove on 
behalf of the appellants that in the 
Delhi market, the word “seen” is 
treated as equivalent to acceptance 
(sikari). Two witnesses who were ser- 
vants of the Mercantile Bank have been 
examined, but what they say is really 
"an expression of their opinion and 
nothing beyond that. They were unable 
to cite any instance of any other customer 
who ever wrote the word seen or 
“dekhi” on a hundi and used the 'word 
in the sense of acceptance. The first 
witness Bala Prasad described himself as 
the “Bill acceptor in the Mercantile 
Bank, Delhi.” He said that lie took the 
hundis to the firm of Priya Das Pitam 
Chand and got the endorsement of hundi 
dekhi” on the documents. Then he ex- 
pressed the opinion that this endorse- 
ment, “hundi dekhi” meant that the 
hundis had been accepted. He added that 
after the endorsement had been made he 
asked the endorser whether he had ’ ac- 
cepted the hundis and received the reply 
in the affirmative. In cross-examination, 
the witness contradicted himself and 
stated that he did not ask the endorser 
whether he had accepted the hundis or 
not. In cross-examination, Bala Prasad 
further stated : 

“As regards acceptance of hundis too, I 
know nothing beyond this that "seen" and 
“accepted*' mean the same thing.” 

Then he said ; 

“I do not know whether in Delhi Mundi, 
*‘8eon’* and “accepted** are taken to mean the 
same thing, but I take them to meen the same 
thing.*’ 

It seems to be clear to us that this 
witness is not at all in a position to 
prove any practice or custom. 

The next witness is Shyam Behari 
Lai. He is the accountant of the Bank. 
He too is unable to furnish any infor- 
mation as to practice. What ho really 
says is that in bis opinion, the hundis 
bad been accepted by the endorsement 
of the word “dekhi” on them. At p. 18 
of the record he says : 
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“From these words (soon the hundi) I think 
they accepted the Inuidis.’’ 

At p. 19 again, be says in answer to 

the question ; 

“Does the drawee become liable if lie writes, 
“seen” ? In jny opinion, ho becomes liable.” 

We presume that although ttie Mercan- 
tile Bank of India did not do niucli 
business in hundis drawn in oriental 
language, it should be in a position to 
produce or cause the production of hundis 
in whicli the '^’ord seen had lieen 
used in the sense of acceptance, if their 
contention were right. But no such 
document was produced except some to 
be presently mentioned. It appears tiiat 
Pitam Chand as a member of the firm 
Priya Das Pitam Chand accepted several 
hundis drawn by Ganeshi Lai Havbilas 
and paid tlie money due on them as the 
drawee and acceptor. He was called upon 
to produce tliese hundis. These docu- 
ments wore produced, as also tlie defen- 
dants’ bahi khata, as the evidence called 
for by the plaintiffs. The plaintiffs’ 
counsel said that he did not want the 
account-books and accordingly only the 
hundis were placed on the record. They 
show two entries. The first entry is of 
“dekhi” and the second entry is of accep- 
tance in clear terms, stating also that 
payment w'as made on that date. These 
documents therefore do not prove that 
the word “dekhi” was ever used in the 
sense of acceptance. The learned counsel 
for the plaintiff-appellant argued that 
these hundis being in the possession of 
Pitam Chand, the latter was in a posi- 
tion to make any entry ho liked. The sug- 
gestion is that the entry as to acceptance 
was made by Pitam Cliand just before 
the documents were produced in Court. 
It is not open to a party to criticise its 
own evidence like that. Even if we ex- 
clude these hundis as affording no evi- ' 
dence against the plaintiff, his position 
does not improve, for the dearth of evi- 
dence still remains. 

A drawee is not liable as such in a 
hundi till he has accepted the same. 
Where, therefore, a person is to be 
charged with liability, it must be shown 
that he has accepted that liability. The 
burden of proof was, therefore, on the 
plaintiff to show that Pitam Chand had. 
accepted the liability to pay the hundis 
on behalf of his firm. The plaintiff has! 
failed in proving this. 

On the other hand there is a good deal 
of circumstantial evidence to show that 
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)b was not afc all likely that Pitam 
<--nind would acc'cpt any liahilitv in 
respect ol these hand is. The earliest due 
0*' tlie hundis was 27th Julv 
I J-t Tv.-o days later, Pitam Chatid gave 
a statemeiiL in writing to fciie Dank which 
on tile iccord as Ex. lo. Jt has not 
hocn pnntod, hut wc Imvo been snpilied 
'Mtd a typewritten copy 01 it. It runs 
as follows : 

Caki 

mi- aiiJ tlieioloro, i, cannot nmk'-' mv mv- 

mects on these iiundis." * * ^ 

VlV’ Jiuiidi, wliich was brought to 
JjoamChandon Gth August 1924 {this 
IS tho basis of tho suit No, 326 of 192*5 
•out of whicii appeal No. 582 of 1926 has 
ai 1 sen}, _ Pitam Chanel wrote the usual 
'vords, hundi clekhi.” It could hardly 
■be expected that Pitam Chaad xvould 

““ " '"’ixJi *o>- 

to the M i’ definitely stated 

■to the JJoi-cantile Bank of India that he 

ofih°e h^"T r‘ '’y thedrawers 

f/ct^ thi^f ‘ rfri ® 

•act that on 6th August 1924 Pitam 
vhand wrote the same words as he had 
written on hundis which liad been pro 
duced before him on earlier days ^oes 

stood^ bv never under- 

stood bv writing seen” that he was 

accepting any liability. 

We find that the Mercantile Bank 

nothin^ ^ ^ There is 
ted O ® ^ ^'‘Sgest that the Bank insis- 
ted on payment of the hundis by the firm 

■thaPi Chand on the ground 

ttuid /o ‘‘“«P‘ed the hundis This 
Baul- no ^ Mercantile 

hand as acceptors of the hundis This 

•Tndl f Zi ^iercantile Bank of 

ted on° ‘pAf Bank Limi- 

ted on 2Dd August 1924, pHnted at 

Banh^rf Mercantile 

ChaL ^ Btiya Das Pitam 

mnd as drawees ” and not as 

lettm "this 

•voSir 4? ^ - 

your instructions.*' ^ 

This letter was written long after 

leu; as 

Pitam Ohand has entered the witness. 
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box and has given an explanation of the 
circumstances under which he wrote the 
woids inindi dekhi” on the hundis His 
evidence receives corroboration from the 
statement of Bala Prasad as pointed out 
A ihe Court below. In view of the fact 
that tlie appellants have entirely failed 
bo ebo'iulHh the liability of the firm of 
1 lya Das Pitam Chand, we do not think 
It necessary to discuss the evidence 
adduced iiy the defendants. 

Wo hold tliat Priya Das Pitam Chand 
never accepted the hundis and the ap. 

pellants suit against them was rightlv 
dismissed. ® ^ 

Ti,Pj "’hether the firm 

Bahadur Mull Priya Das are liable as 

endorsers of the sixteenth hundi. Onden 
&. Oh, Negotiable Instruments Act, a bill 
of exchange made payable at a specified! 
period after date, must be presented for 
payment at maturity. There is no evi- 
dence that the hundi was ever presented 
bor pa>^ent at maturity to the firm of 
EnyaDas Pitam Chand. The want of 
presentment exempts the indorser Baha- 
dur Mu p,ij.^ - 0^ 

biound the appeal No. 582 of 1926 fails 
against Bahadur Mull Priya Das, 

The result is that both the appeals fail- 
ihe present appeal No. 213 of 1926 is 
hereby dismissed with costs. 

t 

\ -i., R.k. Appeals dismissed. 
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Niamatullah, J. 

Ohauhe and oilers— Plain- 
tills— Appellants. 


V. 


Bam Ra^ Chauhe and others — Defen- 
dants— Respondents. 

! Second Appeal No. 1461 of 1927, De- 
ed on 20th November 1929, flom a 

IStTM^y “’^.Snb.Judge. Gb^ipur, W- 

ss!;, «»■ *«■ w »•”' 

thev relatives are heirs only if 

que^Uot"" of holdin/io 

decea^pT collateral relatives of a 

thflv u>iaw« tenant hig heirs only if 

holding i» **^6 cultivation of the particular 
have hLn i Proving that plaintiffs 

another ii deceased in cultivation of 

Tm J [p 103 0 11 

Rishla of f*® " Mortgage — 

that hoir« °*^^Sagee— Mortgagee can awert 
that heir, of mortgager under Hiudu Lair 
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did ndt iuedeed to his occupancy right in 
accordance with Act 12 of 1881. 

A mortgagee cannot deny the title of bis 
mortgagor on the date of the mortgage. It is 
howsveTj open to him to assert that on. the 
death of the mortgagor persons who are bis 
heirs under the Hindu Law did not sucoeed 
to his occupancy rights in accordance with the 
Boecial rules laid down in Act 12 of 1881. 

[P 109 C 1] 

Badri Narain — for Appellants, 

S. N. Verma — for Respondents, 

Judgment. — The plaintiff-appellants 
brought the suit out of which this ap- 
peal has arisen for redemption of certain 
occupancy lands held by the defendants 
under a mortgage deed, dated 23rd April 
1885, executed by Bhawani, who was the 
occupancy tenant. The appellants claim 
to be the collateral relatives of Bhawani, 
who died issueless and without leaving 
a widow or any heir nearer than the 
plaintiffs. It was pleaded in defence 
that the plaintiffs were not joint with 
Bhawani in cultivation of the holdings 
at any time before the mortgage, and 
being collateral heirs they could not, 
and did not, inherit the occupancy rights 
belonging to Bhawani. The Courts 
below have found concurrently in favour 
of the defendants. It must, therefore, 
be accepted as a fact that the plaintiffs 
were not the heirs of Bhawani as re- 
gards his right of occupancy in the lands 
in suit. It is, however, urged on their 
behalf that the plaintiffs have been pro- 
ved to be joint w'ith Bhawani in the 
cultivation of another holding of nine 
biswas; but S. 9, Act 12 of 1881, makes 
collateral relatives of a deceased occu- 
pancy tenant his heirs only if they 
shared jn the cultivation of the parti- 
cular holding in question. This being 
so, the palintiff's contention must be 
rejected. 

It is next argued that the defendants, 
who entered into possession as mort- 
gagees, cannot now claim higher rights 
and repudiate the right of the mortgagor 
or his heirs. The contention is too 
widely put, A mortgagee cannot deny 
the title of his mortgagor on the date 
of the mortgage. It is, however, open 
to him to assert that on the death of the 
mortgagor persons who are his heirs 
under the Hindu Iiaw did not succeed 
,to his occupancy rights in accordance 
with special rules of succession laid 
' down in Act 12 of 1881. This conten- 
tion should also be rejected. 
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No other argument lus lieen addrr:. 
sed to me. This appeal fails and is d' - 
missed with costs. 

R.M./n.K. Appeal dismiiised. 
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SULAIMAN, AG. C. J. and KknDALL, .7, 

Dhurjati U 2 iadhiya — Plain tilt — Appel- 
lant. 

V. 

jRavi Bharos Pande dtud others — Defen- 
dants — ^Respondents. 

Letters Patent Appeal No. 58 of 1927, 
Decided on 18th October 1929, from a 
judgment of Mukerji, J. D/- 25th March- 
1927. 

Adverse possession—Where possession is- 
by title there can be no adverse possession. 

Where there is a title to which possession 
may be traced it cannot be assumed or as- 
serted that possession is adverse. 

A died leaving certain property to his wiffi- 
B. B by adverse possession got absolute pro' 
ptietary interest in the property and it became 
her stridhan. B attempted to make a gift of the- 
property to her daughter C and got the mutation 
of names effected in C’s favour. C continued. in- 
ad verso possession till B’s death. On B^s death 
C became the sole heir and remained in pos- 
session of property till her death. C's hus- 
band’s heirs claimed the property on the- 
ground that it was stridhan of C. The heir.s- 
of B contested the claim pleading that C held 
Hindu daughter’s estate only, which should 
revert to the heirs of B, the last full owner. 

Held: that on B's death when 0 became the 
sole heir and the exclusive owner of the pro^ 
perty for the time being, her adverse posses* 
sion came to an end. Her own possession 
could not be adverse against herself. Prom- 
B’s death C’s possession was that of a Hindu 
daughter and on C’s death the property would 
not go to C’s lieirs but to heir.s of B who was' 
the last full owner: A. I, B. 1919 P. C. 44, 
Dist. [P 110 C 2] 

NtUpiadhiija — for Appellant. 

P. L. Baperji and Mukhtar Ahmad — 
for Respondents. 

Judgment. — The property is dispute 
originally belonged to Molai who in 
1881 put his wife Mt. Nepali in posses- 
sion and got mutation of names effected 
in her favour. It has been assumed all 
along that by adverse possession Mt. 
Nepali acquired an absolute proprietary 
interest iu this property. The property 
therefore became her stridhan. In 1890 
long after the death of her husband she 
attempted to make a gift of this pro- 
perty in favour of her daughter Mt, 
Lakhpati and got mutation of names 
effected in her favour. It is admitted that 
Mb. Lakhpati continued in adverse pos- 
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sesi^ion of thi^ pioperfcy I’lom l“^00 to 
181)9 whoM Mlj. Nopal i died. On the 
death o! Alt. Nepali, her daughtier Mfc. 
Tjikhpati was her solo heir, l8ho con- 
tinued in po.ssession of tljis pnoporfcy as 
boforo till her doat-h in 1920. Mt. 
Nepali had not oxooufcerl a registered 
deed of gift in favour of Mfc. Ijakhpati 
as required liy law. 

The plaintiff is an Iieir of Mfc. Bakh- 
pafei s husband and claims tfic property- 
on the ground tliat it. was the .sfcridhan of 
Mfc. uakhpati wliicli would devolve on 
her own legal heir. On the other hand 
the dolondants contest the claim jilcia- 
ding ihat Ai.t, Ijilclipati hold a Hindu 
daughter s estate only ^vllici) rcvorfced 
the heirs of ilt. Nepali the last full 
owners and fchat they being the heirs of 
Molai are entitled to succeed to this 
estate. 

The first Court dismissed the claim 
with regard to this properfcy and decreed 
it with regard to other properties \vith 
which wo are not now concerned in this 
appeal. The District Judge allowed the 
appeal and decreed the plaintiff’s claim 
in respect of this two anuas eight gan- 
das shaie. On appeal an learned Judge 
of tills Court has restored the decree of 
the finst Court. His judgment is based 
on the principle of law that where there 
is a title to which possession may be 
traced, it cannot bo assumed or asserted 
that tjie possession was adverse and 
that when the daughter accepted the 
benefit of the inheritance she could not 
say that her possession even after her 
mothei s death was adverse to her. 

It has been laid down by their Lord- 
ships of the Privy Council in the case 

?i \ ^ eevii^rathnammal 

U; that where a person has begun to 
hold a possession adverse to two co- 
sharers, and, before the statutory period 
of limitation, succeeds to the title of 
one of the two, his possession con- 
tinues to be adverse, to the other 
cosharers, though he has become jointly 
interested with the latter. In such 
causes the adverse possession con- 
tinues even though by succession he 
acquires title to joint possession. But 
the case of a cosharer is different from 
the .present case because in that case 
there is m epstence another person who 
can sue fo rj[_oint possession or declarfl. 

(!) A. I. SNiyig P, q. 44= i 3 Mad 
L A. 235 (P.C.).. . . ■ 


fcion wliich would at once put an end to 
tlie adverse jmssesion. 

In the present case Mt. Lakhpati was 
holding the property adversely against 
IMt. Nepali. On the death of the latter 
she lie came the sole heir to the estate. 
Her possession could not be adverse , 
agiinst any one in the world except' 
Iioi'self inasmuch as she alone was en- 
titled to retain possession. It is incon- 
ceival>le that Mfc, Lakhpati’s possession 
could be adverse as against herself. 
Theie was no one who could have 
brought a suit to dispossess her, and of 
course she lierself would not move in 
the matter. In these circumstances we) 
are of opinion that this case is dis- 
tinguishable from the ease of cosharers 
referred to above and we must hold that 
from the moment Mt. Lakhpati became 
the sole heir and exclusive owner of the, 
property for the time being, her previ- 
ous adverse po-ssession came to an end. 
h rom that time onwards her possession 
was that of a Hindu daughter entitled 
to succeed to her deceased mother’s 
slu'idhan. 

It cannot be disputed that on the 
death of Mt. Lakhpati the property 
would not go to her own heirs but to 
the legal lieir of Mt. Nepali who was 
the last full owner. The plaintiff there- 
fore has no right to claim this property. 
The decree of the learned Judge of this 
Court is right and we dismiss this appeal 
with costs including in this Court fees 
on the higher scale. 

R.M./E.K. Appeal dismissed, 
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Mukerji and King, JJ. 

Jang Bahaduv — Objector — Applicant* 

V. 

Bhagat Bam-Sheo Prasat^—Oppositc 
Party Respondent. 

First Appeal No. 95 of 1928, Decided 
on 23rd October 1929, from order of 
Sub-Judge. Basti, D/. 17th April 1928. 

Civil P. C., O. 21, R, 89— Interest of motl* 
gagee in usyfructuary mortgage is 
able property* 

The interest of a mortgagee in a usuftiicfeuft^y 
mortgage is immovable property within 
f of 0. 21, R. 39: 15 All, 134 and 

All 796, DisL; 27 M, L. J.239, Diss./roijj ; 

Akhtar Husain Khan — for Applic&*i^* 

P. L, Ba?ierji—[oi' Opposite Party- 

Judgment. — This a judgment-deb- 
tor s appeal arising under the, itoUoffi?^ 
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•circumstaiiGes *. The appellant, Jang 
Bahadur, held an usufructuary mortgage 
over a considerable property, .the amount 
of the mortgage being over Rs. 35,000. 
The respondents, holding a simple money 
decree against the appellant, got the in- 
terest of the appellant as mortgagee at- 
tached and sold. The sale was effected 
ior Rs. 2,500 only and the respondents 
themselves made the purchase. The ap- 
pellant applied for the setting aside of 
the sale, on the ground of fraud. The 
application was not heard on the ground 
that 0. 21, R. 89, Civil P. C., had no 
•application, inasmuch as the property 
sold was moveable property. The appel- 
lant challenges the correctness of this 
■decision and the only question which 
we have to answer in this appeal is whe- 
ther the mortgagee’s interest in a usu- 
fructuary mortgage is immovable pro- 
/ perty within the meaning of R. 89, 
O. 21, Civil P. C. 

In our opinion the answer to the ques- 
tion can be found out, from two sources. 
Either the answer will be furnished by 
the Transfer of Property Act which de- 
fines a mortgage or from the General 
Glauses Act which defines immovable 
property. Whichever source, we look 
into, we find that the answer will be the 
«ame. Under S. 58, T. P. Act, a mort- 
gage is a transfer of an interest in an 
immovable property. It follows, there- 
fore, that what the mortgagee holds is a 
part of the interest in immovable pro- 
perty originally owned by the mortga- 
gor. If we look to the definition given 
in the General Clauses Act (for the Civil 
Procedure Code itself gives no definition) 
we find it as follows : 

** Immovable property shall include land, 
benefits to arise out of land, * * ” 

The definition of usufructuary mort- 
;gage as given in S. 58, T. P. Act, shows 
■that the mortgagee is entitled to take 
possession of the property and to receive 
the rents^and profits in payment of his 
mortgage money. Obviously, his inter- 
est is something which arises out of 
land. It has been conceded before us 
that at the date of the attachment and 
■sale the judgment-debtor was in posses- 
sion and his name was recorded in the 
khewat. 

Several cases have been cited before 
ns by the learned counsel for the res- 
pondents. Among these, two come from 


this Court. Tlio one. Kan initnui^'in 
V. Phal Chand (1), was a caso o! a sim- 
ple mortgage and nothing was said there 
which miglit possildy apply to a usu- 
fructuary mortgage. The other ease 
Unira Shigh v. Lai Siagh (2), proceeded 
entirtly on the consideration of tlie inci- 
dents of a simple mortgage. It may 1)0 
that, if we ai^ply the definition (jf mort- 
gage as given in the Transfer of Property 
Act, a simple mortgage and a usufructuary 
mortgage will stand on the same foot- 
ing, Whether they do so stand or not 
for the purposes of the Civil Procedure 
Code we need not decide. It is enough 
to say, that there are essential difteren- 
ces between the incidents of a simple 
mortgage and those of a usufructuary 
mortgage. If we ajqily the definition, 
as given in the General Clauses Act, a 
difference might possibly be drawn bet- 
ween a simple mortgage and a usufruc- 
tuary mortgage. The two cases from 
this Court tlierefore are no sure guide. 
We express no opinion as to their cor- 
rectness or otherwise. 

In Madras it seems to liave been de- 
finitely held that a simple mortgage a nd 
a usufructuary mortgage stand on the 
same footing, where tlie nature of the 
mortgagee’s interest is concerned, lb 
has been held there that in both cases 
the interest is a moveable property. The 
latest Madras case seems to be Peeti- 
kayil Nammad v. Othenam Nimbor (3), 
which regards the point as settled by 
authorities in that Court, The Bombay 
High Court seems to liave taken a diffe- 
rent view as also tlie Calcutta High 
Court. There is a Full Bench decision 
of the Calcutta High Court, reported in 
Paresh Nath Singha v. Nabogopal Chat- 
topadhya (d) which, although given 
under the old Civil Procedure Code, 
would be an authority for the proposi- 
tion that the mortgagee’s interest in a 
usufructuary mortgage is an immovable 
property, within the meaning of the 
Civil Procedure Code. We hold that 
the property sold was immovable pro- 
perty within the meaning of 0. 21, 
R. 89, Civil P. C., and the app^llait’s 
application should have been heard on 
its merits. We set aside the order of 
the Court below and remand the case to 

(1) [1833] 15 All. 134=(1S33) A, W. N. 51. 

(2) A. I. R. 19-24 All. 796=4G All. 917.' 

(3) [1914] 27 M. L. J. ‘.^39— 2G I. C. 508. 

(0 [1302] 29 Cal. 1=5 C, W. N. 821 
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it for disposal according to law, Costs 
here and fiithei'to will abide the result, 

v.p./p.K. Cose rcmo'tvhfh 
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Si'N AND XtAMATULLAII, JJ. 

Moitammod (Jamor Shah Khan — 
Plain till— Appellant. 

V. 

j^lohamniad Soda mat Ali Khrni—Do- 
fe n d a n t — R os (lo nd e n t . 

Sficoiul Appeal No. 107 G of 192G, De- 
cided on LStli October 1929, against do- 
cree of Disfe. -Tadge, Pilibhit, D/- 2nd 
Marcli 1920. 

fa) Civil P, C., O. 41, R. 1 — M emoranduiti 
presented by unauthorized person is no ap- 
peal—Civil P. C., O. 3, R. 1. 

yi'horo a ineniorartdnm of appeal is presented 
in Cjuri by .an unauthorizod person it is no an- 
poal at all and the Court may reject it for that 
Obvious defect but the Court is not justified in 
treating it as aa appeal in due form and reject- 
mg the same as statute barred. [P Ii2 C 2] 

(b) Civil P. C,, S. II Order of rejection 
ot memorandum of appeal presented by un- 
authorized person cannot operate as res 
judicata, 

An order of rejection of a memorandum of 
appeal which has been presented by a vakil not 
proper y authorized according to law cannot op' 
erate as res judicata in a subsequent proceeding 
n which an appeal has been filed in proper form 
out beyond linutation. [p q jj 

fc) Limitation Act, S. 5 - Omission to 
mention vakils name in vakalatnama 

xTi, - 

cJInfY" ^ to engage a pleader 

llama but by pure mistake 
omits to mention his name in the said vakalat- 
nama and the pleader in his turn fails to ea- 
orso his acceptance and the mistakes are due 

accident and do Mt 

BuElt intention there is 

eufl c ent cause for estending the period of 

pei ioira has been presented after a short 

[P 113 0 2] 

Iqbal Ahmad and Mukhlar Ahmad — 
for Appellant;. 

, AT". P. Asthana—fov Rospondenfc. 

Judgment -This and the connected 
appeal No. 1092 of 1926 arise out of a 
suit for profits instituted by the plain- 
1 -appellant in the Court of revenue for 
the years 1329 and 1330 Fs. The facts 
elicited from the record show a chapter 
of accidents. The trial Court dismissed 

A December 

1925. An appeal was preferred in the 
Court of the learned District Judge of 
Pilibhit, on 28th January 1926, and on 


that date the appeal was within time. 
The appeal was admitted and 2nd March 
1026 was fixed for hearing. On that date,, 
it appeared that there had been no pro- 
pel pie^>entation of the appeal becausQi 
Labu Urna Cliaran Lai, vakil, who- 
signed the memorandum of appeal had 
not been duly appointed. The memo- 
randum of appeal was accompanied by a. 
vakalatnama but it did not contain the- 
name of Babu Uma Charan Lai and 
there was no endorsement of acceptance- 
by the vakil. 

It may he incidently noticed that thA 
name of no other vakil was mentioned 
in the vakalatnama ; and it ^is patently 
clear that it was the intention ‘ of the- 
appellant to engage Babu Uma Charan 
Lai and to prosecute the appeal through 
him alone. 

The case came on for hearing before- 
Mr, Johnstone the learned District Judge- 
of Pilibhjt, on 2nd March 1926. He dis- 
missed the appeal on the ground that it 
was time barred. It appears to us that 
the order, in question, was not techni- 
cally correct because the appeal could 
not be time barred, if there was no pro- 
per presentation of the appeal. In fact^ 
there was no appeal before the Court 
and no question of limitation arose in 
the case. Where a memorandum of ap* 
peal is presented in Court by anun-. 
authorized person, it is no appeal at all 
and the Court may reject it for that ob- 
vious defect bub the Court is not justi- 
fied in ti'eabing it as an appeal in due 

form and rejecting the same as statute 
barred. 

The plaintiff applied for review of the 
order, dated 2nd March 1926, on 5tb 
March 1926, and prayed that time be ex- 
tended under S. 5, Lim. Act, and also 
under S. 151. Civil P. C. This applica- 
fcion was disallowed by fche Court on tho 
very date, that is, on 5th March 1926, 
on the ground that there was no appeal 
then pending before the Court and con- 
sequently the provisions of S. 6, Dim- 
Act, could not apply. 

Undaunted by hig reverses, the plain- 
tiff presented, on 7bh March 1926, a 
lesh appeal which was in proper form* 

He filed an affidavit in which he set out 
facts to attract the operation of S. 5, 
Lim, Act. This time the vakalabnamft 
was duly executed, the name of the 
Vakil duly mentioned, tho aoceptanoe 
properly endorsed and the memorandun* - 
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of appeal signed by the vakil. A prayer 
was made for extension of time and for 
condonation of a delay of 23 days since 
the expiry of the original pei'iod of limi- 
tation* The affidavit stated in the 
clearest terms that the plaintiff appel- 
lant had intended to engage Babu Uma 
Charan Lai as his vakil, that it was due 
to mere accident or inadvertance that 
his name had not been mentioned in the 
vakalatnama and that the vakil had 'in 
his turn failed to accept the vakalat- 
nama from pure oversight. 

The case came on for hearing on 6th 
May 1926, before a District Judge other 
than Mr. Johnston. The appeal was re- 
sisted not on the ground that there was 
no sufficient cause for extending the 
period of limitation under S. 5, Lim. 
Act, but for the reason that it was bar- 
red by res judicata. This plea found 
favour with the learned District Judge, 
who observed as follows : 

“A pr6limiaa,ry objection is raised that the 
appeal has already been dismissed. I cannot 
hear this appeal. It is barred by res judicata. 
No question of S. 5, Lim. Act, or any other 
question can be decided. I dismiss this appeal 
with costs.” 

■ This view is obviously erroneous. The 
appeal originally instituted on 28th 
January 1926 was no appeal at all. It 
is true that the learned District Judge, 
instead of rejecting the memorandum of 
appeal, as he ought to have done, had 
improperly used the word ‘dismissed’ 
and had further observed that the ap- 
peal was time barred. The order dated 
2nd Marcli 1926, could not operate as 
res judicata to the hearing of the appeal 
which was instituted on 7th March 
1926. An ordei’ of rejection of a memo- 
' randum of appeal which had been pre- 
sented by a vakil not properly autho- 
rized according to law cannot operate as 
res judicata in a subsequent proceeding 
in which an appeal has been filed in 
proper form but beyond limitation. 
There was not and there could not be 
any question of res judicata before the 
Court and the only question which re- 
quired consideration was whether the 
prayer for extension of time was to be 
granted or refused. 

^ This matter, however, was not con- 
sidered by the Court below. We do not 
consider it necessary to remand the case. 
The facts are clear and the case may be 
disposed of forthwith. 

We are of opinion that sufficient cause 
1930 A/16 & 16 


has been made out for extending the 
period of limitation qua the appeal filed 
on 7th March 1926. 

Where a party intending to engage a 
pleader executes a vakalatnama but by a' 
pure mistake omits to mention his name 
in the said vakalatnama atid the pleader, 
in his turn fails to endorse his accept- 
ance and the mistakes are duo to pure 
inadvertance or accident and do not pro- 
ceed fi'om any dishonest intention, there 
is sufficient cause for extending the 
period of limitation of an appeal which, 
though in proper form lias been pre- 
sented after a sbort delav. Wo hold 
there lore that the appeal filed on 7 th. 
Marcti 1.926, should be considered to bo| 
a proper appeal and not barred by limi- 
tation. 

The result is that we modify the order 
of the learned District Judge, dated 2nd 
March 1926, to this oxtont tiiat the order 
should be construed as amounting to a 
rejection of a memorandum of appeal on 
the ground that it was no appeal at all. 
We make no order as to costs of this 
appeal. 

As to Second Appeal No. 1092 of 1926, 
W0 direct that the appeal presented on 
7th March 1926, should be numbered and 
registered as a proper appeal 'and pro- 
ceeded with according to law. Costs 
here and hitherto in this appeal shall 
abide the result. 

B.M./r.k. Order accordindly . 
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King and Benndt, JJ. 

Phool Euari — Plaintiff— Api^ellant. 

V. 

Bhagwan Das and others — Defendants 
— Respondents. 

Second Appeal No. 2289 of 1927, Deci- 
ded on 22nd November 1929, against de- 
cree of Addi. Sub-Judge, Moradabad, D/- 
27th August 1927. 

Civil P. C., O. 34, R. 1, Expl. 1 — Prior 
mortgagee impleaded by mistake — Proper de- 
cree would be for sale of property subject to 
prior mortgage. 

Explanabion to 0. 34, H. 1 implies that on a 
decree for sale by a puisne mortgagee the do- 
oree should ordinarily be for sale of the pro- 
perty subject to the prior moftgage and interest 
of the prior mortgagee cannot be altoctcd by 
such a term. Farther the mere fact that the 
prior mortgagee was impleaded by mistake does 
not affect the nature of the decree which 
should be passed; 34 All. 323, Dist.\ 22 Cal 33 
mu [P 114 C a 

K. N, Katju — for Appellant, 

Viikwa Mitra — for Respondents. 
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Pho )T, Kuari V. Bhagwan Das 


Judgrtieilt. — Tills appoil avisos out 
of a suit to vecovor tho money due on the 
Insis of a Iiypotiiccation bond d itcd 10th 
Novumher 19 IS. 

The suit was not contested hy tho 
tnovtf^ I'^oi's hut defendant 9, Bhagwan 
Das, was impleaded as a sulivopient 
mortgagee of a portion of tiie mortgaged 
property, namely, the projioi ty wliich is 
situated in uiahal vdellow Bhagwan 
Dai" of urau;;a T’atelipur A si, 

Bhagwan Das ploadul tfiat ho had 
priority in respect of his mortgages and 
it was ion lid as a fact tiiat ho Indd two 
usnfrnctuary mortgages of a date earlier 
than tho date of the mortgage in suit. 
Ho contended that tho plaintiff .should 
not be allowed to liring tlie property to 
salo without paying him tin* mortgage 
money due on his prior mortgages. 

The trial Court granted to the jdain- 
fcifl’ a decree for sale on condition that 
the plaintilT should pay Rs. 1,500 to the 
prior mortgagee Bhagwan Das, and 
ordered that in case of failure by the 
jilaintiff to make such payment then the 
suit shall stand dismissed with costs. 

The decree was upheld on appeal by 
tho learned ^Vdditional Subordinate 
Judge of Moradahad. It has been con- 
tended before us in second appeal by the 
plaintiff that the decree of the trial 
Court which has been upheld by the 
lower appellate Court is defective in 
that it compels the puisne mortgagee to 
redeem the prior mortgagee as a condi- 
tion of bringing the property to sale. 
The contention is tliat the proper decree 

, to pass would be to decree the sale of 

the property in suit subject to the prior 
mortgages. 

On this point wo think that the con- 
tention of the learned advocate for the 
appellant is well founded. The lower 
appellate Court relied upon a ruling in 

Uanohar Lalv. Ram Baha (i). -That 

was a case in which the defendants were 
the auction purchasers of pro'perties sold 
in execution of a decree obtained upon a 
prior mortgage and tho plaintiff was 
seeking to bring the property to sale on 
the basis of his subsequent mortgage. 

It was held in that case that the plain- 
tift had no absolute right to brin^ the 
property to sale in satisfaction of his 

mortgage 

:and that m the circumstances he ou^ht 
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to redeem tho prior mortgage before 
bringing the property to sale. 

In our opinion this ruling can be dis- 
tinguishecl from the present case on the 
facts. In the case now before us the 
prior mortgagee has not brought a suit 
upon iiis mortgage and the interests 
of mortgagor and prior mortgagee are 
still separate. In the case upon which 
the ruling was passed tho auction-pur- 
chaser had acquired the rights both of 
the mortgagor and ^of the prior mort- 
gagec. The ruling proceeds upon its 
special facts which are quite different 
from the facts of the case now under 
consideration. 

On the other hand, we have been re- 
ferred to the ruling in Kanti Ram v. 
ILutuhufldiYi ^laiionicd (2), That was a 
suit by a second mortgagee to which the 
prior mortgagee was a party and the 
plaintiff prayed that the amount due to 
him might to realized by sale of the 
mortgaged property. The Courts below 
dismissed tlie suit holding that the plain- 
tiff was not entitled to sell the mort* 
gaged property without redeeming the 
prior mortgage. It was held that this 
view was erroneous and that the plain- 
tiff was entitled to a decree for sale of 
the mortgaged property subject to the 
lien of the prior encumbrancer. The 
facts of that case are on all fours with 
the facts of the case before us. Although 
the ruling is an old one it has not been 
show'll to ns that it has ever been dis- 
sented from and in our opinion it is 
still good law. 

Under 0. 34, R. 1 it 'is expressly pro- 
vided, in the explanation, that a puisne 
mortgagee may sue for sale without 
making the prior mortgagee a party to 
the suit. That , implies that on a decree 
for sale by a puisne mortgagee the de- 
cree would ordinarily be for sale of the 
Property subject to the prior mortgage. 
The interests of the prior mortgagee 
cannot be affected by a decree given 
upon such terms. If the prior mortgagee 
is impleaded by mistake (as happened 
in the present case because the plaintiff 
was under the impression that Bhagwan 
Das was a puisne mortgagee and not a 
prior moi’tgagee) we do not think that 
the more fact that . the prior mortgageo 
IS a party to the suit will affect the 
nature of the decree which should bfl 
passed. In our opinion the learnedl 
t21 [1896] 2301033; 
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iadvocate for the appellant is correct in 


•contending that the proper decree would 
’-be for sale of the property subject to 
the prior mortgages. 

Order 34, E, 12 shows .that, jf the 
prior mortgagee consents, then the px’o- 
:perty can be sold free from incumbrances 
•on condition that the prior mortgagee 
will have the same intei’est in the sale 
proceeds as he had in the property sold. 
A decree on those terms would nob seem 
to be proper in the present case because 
‘the prior mortgagee has not expressly 
•^consented to the sale of the property 
free from incumbrances. 

The proper decree therefore will be 
for sale of the property subject to the 
prior mortgage. As the prior mortgagee 
is a usufructuary mortgagee it is clear 
'that the auction purchaser will not be 
■able to get possession of the property 
without redeeming the prior mox'tgages. 
The interests of the prior mortgagee 
therefore will in no way be effected. 

It has also been argued that even if 
the views taken by the Courts below 
were coiTect there was no justification 
for dismissing the suit for sale complete- 
;ly if the plaintiff failed to pay up the 
•mortgage money due to Bhagwan Das. 
He held a mortgage in respect of only 
■part of the property mortgaged in the 
plaintiff's mortgage-deed. At the most, 
therefore, the Court should have dis- 
missed the suit for sale in respect of the 
property covered by Bhagwan Das’s 
mortgage bonds. 

In our opinion this ax’gument also is 
valid, but in view of our decision on' the 
'first contention it does not affect the re- 

fiult. 

The respondeat Bhagwan Das mort- 
gagee is dead and in his place his son has 
been substituted, Mr. Vishwa Mibra, 
was appointed as advocate on behalf of 
Bhagwan Das bub has not been appoin- 
ted on behalf of the son who is there- 
ifore unrepresented in this appeal. 

We allow the appeal and decree the 
plaintiff’s suit for sale of the mortgaged 
property subject to the prior mortgages 
held by Bhagwan Das or his I'epresen- 
tative» The plaintiff- appellant will get 
hia coats in this Court and in the Court 
below from Bhagwan Das, defendant 9, 
or bia repreaentative. The order as to 
'■coats of the trial Court will hold good, 
a deoree be prepared accordingly un- 


der 0. 34, E. 4. The period fox' pay- 
ment will be six months from today's 
date. 

v.b./r.k. Appeal allou-cL 
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MUKERJI and BrNN'F/1.’, JJ. 

Es'iaq Lai and anotker — Plaint iffs 
— Appellants. 

V. 

Dulla — Defendant —Respondent. 

First Appeal No. IGl of 1926, De- 
cided on 28bh October 1929, ‘from de- 
cree of Addl. Sub- Judge, Meerut, D'- 
lOfch February 1926. 

Transfer of Property Act, S. 43 — Mort- 
gagee honestly believing that mortgagor 
has title when in fact he has none is en- 
titled to bring property to sale when mort- 
gagor inherits property. 

Where tli3 niovtg;ig- 3 C hones ^ly believes that 
the mortgagor has title to certain propei'ty, 
his name being recorde’l in the Irhewat, and 
the mortgagor has in fact no title the 
mortgagee having acted on orronoons mis* 
representation is entitled to bring the pro- 
perty to sale when the mortgagor inherits the 
propertv ; A. T. R, 1936 All. 103, 

[P lie C 1] 

AT. G. Vai'ih — for Appellants. 

Peanj Lai Banerji — fox* Ee^spondent. 

Judgment. — This appeal arises out 
of a suit for sale brought by one of the 
appellants Esliaq Lai, and one Eamji 
Lai who is now I'eprcsented by the 
other appellants, for recovery of money 
on foot of a mortgage bond dated 6th 
March 1919, executed by the respon- 
dent Dulla. The suit has been dis- 
missed on tixe ground that Dulla had 
no right to the property when ho -made 
the mortgage. Dulla did not appear 
in the case, but the respondent Har- 
phul (who [has since died and whose 
legal repi'esentatives have been bron ghfc 
on the recox'd) alono contested the 
suit. The, facts are briofiy these: 

One Bhui'o had two daughters Bhag- 
wanti and Naoli. Bhagwanti’s son is 
Dulla and Naoli’s son is Harphul. 
Mt. Bhagwanti died sometime about 
1907 and on her share of her father’s 
property Dulla’s name was recorded. 
Naoli died shortly before the institu- 
tion of the suit and Hai’phurs name 
was recorded in her place. Dulla has 
made a gift of his half shai'e in the 
property in favour of Harphul. It is 
also a fact that after the execution 
of the mortgage deed in suit, Mt. 
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Kaoli brougilt a suit against Dulla to 
recover tlio lialf share recorded in the 
name of Dulla in tlie kliewat and got a 
decroG* 

The defence set up by Harpluil was 
inter alia, that Dulla was not compe- 
tent to mortgage the property in suit 
liecause Naoli was the owner of the 
property at the date of the mortgage. 
Theie can he no doubt tliat such was 
the case, but the ])iaintilfs rely on S. 43, 
T. P. Act. Tim learned Subordinate 
Judge was of opinion that as the plain- 
tiffs knew the state of the .family 
atfans, there could be no e(]uit\' in 
fa\ oui of the plaintilis and Harphul 
was not estopped from pleading want 
of title in Dulla. 

It may be conceded that the mort- 
gageos knew at the date of the mort- 
gage, that Hliure had two daughters 
that one of the daughters ' was dead 
and the name of her son Dulla was re- 
corded in the khew’at. They also knew 
that Mt. Naoli was alive. But from 
this knowledge, it does not necessarily 
follow that that the mortgagees knew 
and believed that Dulla was not the 
owner of the property which was re- 
corded in Dulla’s name. We have al 
ready said that Dulla’s name was re 
corded in the kliewat. One of the 
plaintiffs went into the witness -bos 
and he swore that he consulted the 
patwan at the date of the mortgage 
K aswe believe was the case theplain- 
titfs honestly believed that Dulla was 
entitled to one-half share, in the ri»ht 
of his mother, the plaintiffs must have 
been acting honestly in the transaction 
In the circumstanoes. they ought to be 
entitled to the benefit of S. 43 TP 
Act. The case of Muhaj v, Indar Singh 

(1) IS clearly distinguishable from the 
facts of this case, 

We hold that the plaintiffs acted on 
the erroneous represetation that Dulla 
was entitled to the property. Dulla 
having inherited the property on the 
death of Naoli, the plaintiffs are en- 
titled to bring that share to sale. 

. In the result we allow the appeal 
set aside the decree of the Court be* 
low and decree the plaintiffs, suit with 
posts throughout. .A decree under 
0, 34, K i, Civil P. C., will be pre 
pared. Six months are allowed to nav 
Interest at the stipnlate d rate will ho 
. (1) A- «• 1926 All. 102=ininw 
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paid during six months and thereafter 
it will be paid at sis per cent per am 
uum till recovery. 

R.jt./r.k. Appeal allou-ed. 
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Young, J. 

S Inh S i hplt^Defendant— Appellant. 

V. 

Jogra] “^Plaintiff —Respondent. 

Second Appeal No. 1646 of 1928, De- 
cided on 23rd October 1929. from a 
decree of Dist. Judge. Budaun, D/- 30th 
August 1928. 

t ivil P. Q, O. 2, R. 2 (3) — Identical cause* 
Or cwCtion Test, is whether evidence which, 
enables plaintiff to obtain decree is same 
in both suits. 

Where iz is uimecessiry to prove the same 
facts 111 both the suits and the evidence which 
would suffice the p laintiS to obtain a decree is- 
not the same in both suits, the causes of action 
m both suits cannot be said to* be the same ; 
A, /* R, IQiZ AIL 311 , lUL on, 

A brought a suit against his general 
agent, for a specific sum as money had and 
received to A's use. The suit was dismissed, 
it being held that A could not sue a general 
agent for one specifio sura of money without 
asking for an account, A then brought a suit 

for accounts and payment of sum found dae^ 
bo him* 

Held : that the two suits were not based oa 
the same cause of action. The first suit hav- 
ing been dismissed on the ground that on facts 
s afcod no cause of action was shown, it could' 
not be said that*the second suit was based 
upon the same cause of action* There could 
not^ be any repmblanec between a “cause ot 
action” and “no cause of action*” Moreover 
the first action was for a sura of money S 
had received to the use of A where A had only 
o prove that B had received a specific sum on 
Ills 'behalf, while the second action was for 
accounts where A had to prove that B was biff 
general agent, nrj q 2] 

:"'i D*. S. Bajpai and G, S, Pathak—iot 
Appellant. 

^ — lor Respondent. 

udgment. This is a defendant’s ap- 
peal, In 1919^ tijg plaintiff was serving 
^ rigorous imprisonment in jail 

and he appointed the defendant as his 
mukhtar-i-am. The defendant acted 
accordingly, and‘ collected" moneys be- 
onging to the plaintiff and also dis- 
bursed moneys for him. In 1926 the 
plaintiff was released from jail and in- 
. ugust of that ‘year the plaintiff dis- 
missed the defendant from his agency,- i 
at^ter having demanded, and failed to- ■ 
o ain, an account of the moneys due 
■ In March 1927, the plaintiffs 

sued the defendant for a specific sum p(» 
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Bs. 587 and interest, as money had and 
received to the plaintiff’s use. It was 
held in that action, on authority, that 
the plaintiff could not sue a general 
agent for one speciBc sum of money 
without asking for an account, and the 
jplaintiff’s suit was dismissed. The 
plaintiff then brought this suit for ac- 
counts and payment of the amount 
found due to him. This suit was decre- 
ed in favour of the plaintiff by both the 
lower Courts. The defendant now 
comes on second appeal. The only point 
taken by ' counsel for the appellant in 
this Court is that 0. 2, E. 2 (3) applies 
and that, because of this order, the 
plaintiff’s suit is not maintainable. 

Order 2, E. 2 (3) enacts that ; 

“a person entitled to more than one relief in 
respect of the same cause of action may sue 
for all or any of such reliefs ; but if he omits, 
except with the leave of the Court, to sue for 
all such reliefs, he shall not afterwards sue 
for any relief so omitted.'* 

It has been strenuously contended on 
behalf of the appellant that the action 
in 1927 was based upon the same cause 
of action as the present action and that 
the plaintiff could have claimed the 
•relief he now asks for in the previous 
action. Therefore it is contended he 
;is now barred from claiming that relief 
in this action. The whole question is 
whether the two actions were based 
upon the same cause of action. In my 
opinion, they clearly were not. The 
first action was an action for a sum of 
money which the defendant had receiv- 
ed to the use of the plaintiff, In order 
to prove his claim in that case the plain- 
tiff merely would have to prove that 
the defendant had received a specific 
sum of money on the plaintiff’s behalf. 
The present action is for accounts, and 
the plaintiff would have to prove that 
the defendant was his general agent. 
It is true that in the previous suit the 
plaintiff set out that the defendant was 
his general agent, but it was quite an 
unnecessary allegation and was irrele- 
vant to the issues that were then to be 
decided. Again, the previous suit was 
-dismissed on the ground that on the 
facts stated by 'the plaintiff no cause 
-of action was shown because, where the 
'the defendant was a general agent with 
power to disburse maney as well as to 
Teceive it, a single item of money would 
not be demanded from him without an 
ftooount, It having been therefore held 


that the first case disclosed no cause of 
action, it cannot possibly bo said that 
this case is based upon the same cause! 
of action. There cannot be any resem- 
blance between a ''cause of action” and! 
“no cause of action.” 

I am confirmed in my opinion as bo 
this matter by two decisions of this 
High Court. One, in tlic case of 
]\lo]i(i7nmad Umar Khan v. U tinnatul 
Kahim Bibi (1) and the other in the 
case of Manohar Das v. Baba Sectal 
Prasad (2), In the former case the 

learned Judge said : 

"The plaintiff’s cause of action is defined 
as consisting of every fact which it would be 
necessary for the plaintiff to prove, if traversed, 
in order to support his right to the judgment 
of the Court, and that a test which is valuable 
in considering whether the causes of action 
are identical is whether the evidence which 
would suffice to enable the plaintiff to obtain 
a decree in both suits is the same." 

It is clear from what I have said 
above that it would be unnecessary bo. 
prove the same facts in both these cases! 
and it is equally clear that the evidence 
which would suffice to enable the plain- 
tiff to obtain a decree in both suits is 
not the same. As regards the latter 
case quoted above, it is laid down there 
that : 

“an action against a general agent, simply 
on the allegation that he has recived money 
on account of the principal without remitting 
it to the latter, is not sustainable beeausc the 
facts stated do not constitute a cause of action, 
it being alleged that there are grounds for 
believing that the money so received has not 
been disbursed on the plaintiff’s account, but 
misappropriated by the agent." 

This was tho allegation in the first 
ease, and on tho authority of this case 
it is clear that tho first case did not dis- 
close a cause of action. It is, therefore, 
clear that the causes^ of action in 
both these cases cannot be the same and 
therefore, 0. 2, E. 2 (3) d oes not apply. 
The appeal is dismissed with costs. 

R.M./r.K, Appeal dismissed, 

a) A. i’ll. 192.3 All. 311=45 All. 3^ 

(2) 23 W, R. 418. 
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SULAIMAN, AG C. J. and SeN, J. 

Sheo Balak Bam — Defendant — Appel- 
lant. 

V. 

Mathura Prasad and another — Plain- 
tiffs — ^Beapondents. 

Second Appeal No, 769 of 1927, De- 
cided on 24th October 1929. 
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(a) Agra Tenancy Acl, S. 4 f7)— Scope— 
ere fact that person i# proprietor of speci- 
fic plot of ianti does not make him petty 
proprietor. 

'.I ho (Icfiii it ioiL of petty prepi iotor pi veil in 
S. i (7) itiako^ it clear that the nieio fact that 
a person is Mic proprietor o; a .spec! fie p] of 
hiiio ficos not make him a pettv jiropriotor. 
It should tiiitlior a]»pcar that, lio is not entitl- 
ed ‘jO'Snch ail interest in tlie joint laiuhs cf 
the inilial nr to take part in the ad in inist rat ion 
of its affairs. rp C 1] 

(b) Deed— Construction— Where deed of 
giit indicates joint possession, donee is co- 
sharer and is entitled to resist pre-emption. 

L ndot ;i deed ol f.'ift a |>lot was trails for rod 
fm- plantiiip proves but it wa.*- recited in the 
d'.e.l l>_> uiio donor that tiso plot w.is a share 
out of frictional share of the rmhal in in,-; 
h ind. 'J'hi' deed did not sa,v that t-he doiieo 
v.-e:i3d not he- entitled to take pare in the ad- 
^ninistraticii of tiie affairs of the mahah Tho 
khewat also shovi'cd that donee wasiucinded 
ajiionf; hedy cf cosharers with joint liability 
0 pa\ fro\ ei ijiiient revenue, no separate 
revenue having hecn assc.ssed cn his plot. 

Ili'liJ : that the donee w.-is a cosharer and 
entitled to resist suit for pre-cnipition 

r 7? • • r V , 

C . o, Bajpai for Aj)pcllar!t. 

A. N..Katju for Respondent. 

Judgment. This is a defendanfe’s 
appeal arising :out of a suit for pre- 
emption. The defendant acquired a 
specific plot of land No. 777 by virtue 
0 a deed of a gift during the pendency 
ot the suit. It is conceded that if by 
virtue of this acquisition he has become 
a cosharer in tJie mahal ho is entitled 
o resist tho claim. Both the Courts 
below have decreed the suit and held 
that the defendant has become a mere 
petty proprietor. They have noted that 
10 has acquired only a specific plot 777 
but have not gone into tho further ques- 
tion whether he is entitled to any in- 
terest in the joint lands of the mahal or 
to take_ part in the administration of 
its all airs. The definition ef a petty 
proprietor given in S. 4 (7). Agra Ten- 
ancy Act makes it quite clear that the 

mere fact that a person is the preprietor 

0 a specific plot of land does not make 
bim a petty proprietor. It should lur- 
ther appear that he is not entitled to 
such an interest in the joint lands of 
the mahal or to take part in the 
administration of its affairs. The Courts 
below have not gone into this further 
question. Their finding is therefore not 
meiely one of fact. Under the deed of 
gift the plot in question was transferred 
to him for the purpose of planting a 
grove, but it was recited in the deed by 
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tlie donor tliat this plot was a share out 
of tlie share remaining in bis hands 
wliich represented the fraction 4-1484/ 
2789 of the entire mahal. The deed 
docs not say that .the donee would not 
be entitled to take part in the ad minis, 
tration of the affairs of the mahal. The 
Irhewat shows that the donee ■ by virtue 
of this gift is included among the body 
of cosliarers who own the entire 16 
annas measuring 059 bighas and odd. 
1 tic donee is sliown as a cosharer and 
not as the owner of a miscellaneous 
jiro])crty. There is obviously a joint 
liability upon him to pay the Govern- 
ment levenuc for the entire 16 annas. 
Re\cnue has not liecn assessed separa- 
tely on his plot. The Court of first 
instance has referred to the deposition 
of the vendor which was to the effect 
that a specific plot was transferred to- 
him which was a share out of the share 
which had remained in his hands after 
the execution ‘of the sale deed. No- 
doubt the plot is a unit in the sense- 
that it bears a specific khasra- number 
and can be identified on the spot but- 
according to the khewat it is not out- 
side the IG annas khalsa share. 

^^e are accordingly of opinion that 
tlie view taken by the Courts below on 
this point was not correct. We, therefore, 
allow this appeal and setting aside the 
decree of the Courts below dismiss the- 
^lit with costs in the lower appellate 
Court and in this Court including fees- 
on the higheu scale. The defendants,, 
hovyever,^ must pay the costs of the- 
plaintiff in the first Court as at the time 
when the suit was instituted the plain- 
tiff had undoubtedly a right of pre- 
emption. 

R.M./r.k. Appeal allowed* 
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Mukeeji and Boys,.JJ, 

Solian Lai Plaintiff— Appellant. 

Lia(}liuhir Sakai and another P®' 

fendants— Respondents. 8 

Second Appeal No. 196 of 1927, .Pfl'i 
cided on 296h October 1929, from % 
decree of Dist. Judge, Budaun, D/- 

October 1926. 

Act, S. lO-Liabimy-Foroi*' 
"ties down by law must be observed to- 
create liability. 

It is uot every agreement that is bindings 
on a party to it, simply because he agresd 
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it. Where the law lays down a contract, to 
Ibd eSectivo, should be executed in a particular 
way and when certain formalities are laid 
down to be gone through before certain lia- 
bility is created, those formalities cannot bo 
dispensed with. [P 120 G 1] 

(b) Agra Tenancy Act (1901), S. 47— > 
Agreement to enhance rent is binding only 
when registered. 

Section 47 lays down that where an agree- 
ment to enhance rent is arrived at it would be 
binding on the patties only where it is regis- 
tered, Want of registration is, therefore, fatal 
to a person claiming the enhanced rent. The 
fact that the terms bad been entered in a 
decree makes no difference : A. I. B. 19SS 
AIL 352, Foil . [P 120 C 1,2] 

(c) Registration Act, 5. 17 — Decree con- 
taining subject-matter not concerning suit, 
still registration is unnecessary. 

Even where a material which does not con- 
cern the- subject-matter of the suit has been 
embodied in a decree, there is no necessity for 
registration, This means in effect that the 
document embodying that material can be 
given in evidence and used as proof of title. 

[P 120 C 2] 

N, C. Vaish ' — for Appellant. 
Baleshtcari Prasad — for Respondents. 

Mukerji, J. — This is a plaintiff’s 
appeal and arises out of a suit for re- 
covery of arrears of rent instituted by 
the appellant against the respondents. 

The claim was that the defendants 
were liable to pay rent at the rate of 
Rs. 171-8-0 per year. The defence was 
that this rate could not be charged, and 
the annual rent payable was Rs. 90. 

To prove the defendants’ liability to 
pay the sum of Rs. 171-8-0 per annum, 
the plaintiff put into evidence a decree 
■passed on compromise dated 9th Octo- 
ber 1918. It appears that a few years 
ago the plaintiff brought a suit against 
the defendants for their ejectment, as 
non-occupancy tenants. The parties 
agreed that the defendants should pay, 
in future, an enhanced rent at the rate 
of Rs. 171-8-0 per annum instead of 
Rs. 90, which they had been paying up 
till this suit, provided the plaintiff 
agreed to confer on the defendants the 
status of occupancy tenants. The terms 
were recorded in the decree that was 
passed, though the decree resulted in 
the dismissal of the suit which, as I 
have said, was one for ejectment of the 
defendants. 

The plaintiff having relied on this 
oompromise, the defence is that the 
sgreement to pay the enhanced rent, not 
baying beefn registered as required by 
S, 47, Agra Tenancy Act, of 1901, it, the 
ftfiraement, did not bind the defendants. 


and the plaintiff could not enforce the- 
terms of the said agreement. 

The contention of the dofenchuds 
found favour with the lower appellate 
Court, though ib did not find favour 
with the Court of first instance, which 
decreed the suit in its entirety. 

In this Court it has been contended 
that the learned appellate Judge has 
overlooked the fact that the terms liad 
been entered in a decree. Reliance has 
been placed on the case of Hemauta 
K'limari Debi v. Midnapnr Zaviindari 
Co, (1), 

In this case which was decided by 
their Lordships of the Privy Council, 
the facts were briefly these ; The ap- 
pellant before their Lordships brought 
two suits, one against the Secretary of 
State for India, and the other against 
Watson and Co. Loth were suits in 
ejectment. In the suit which had been 
instituted against Watson and Co. it 
was agreed that Watson and Co. should 
admit the title of the plaintiff, and the 
plaintiff (the appellant before their 
Lordships of the Privy Council) should 
lease out, in consideration of ackno- 
ledgmenb of a title, the lands in suit to 
Watson & Co. It was further agreed 
that, if the plaintiff succeeded in her 
suit against the Secretary of State for 
India in Council, she would grant a 
lease of the property claimed by lier in 
that suit to Watson & Co. The plain- 
tiff liaving succeeded in her suit against 
the Secretary of State for India, Watson 
and Co., brought this suit, which went 
up before their Lordships of tlio l^rivy 
Council, for specific performance of the 
contract as embodied in the terms of 
the decree. The defence was tliat the 
agreement was an agreement of lease, 
and therefore, the agreement to be valid 
was bound to be registered. The fur- 
ther contention was that as the decree 
in Watson’s case had not been regis- 
tered, the terms embodied in the decree 
could not be proved by the production 
of a copy of the decree. Their Lord- 
ships of the Privy Council pointed out 
that, under the provisions of the Regis- 
tration Act itself, a decree did not re- 
quire registration, and, therefore, the 
provision in S. 49, Registration Act,, 
that documents, which required to be 
registered by the law of registration 

(1) A. I. R. 1919 P. 0. 79 = 47 Cal. 485 = 4& 
I, . 240 (P.C. ). 
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coulfl not l)G ixdiiiitt't3cl into pvidojico if 
they happened to he unregistered, did 
not apply to a decree which, as I have 
stated, did not require to he registered 
under tlie Jaw of registration. It was 
contended liefore tlieir Bordsliips that 
the agiocinent as to leasing out the 
ands which had been claimed against 
the Secretary of State was no ]>art of 
the operative portion of the decree, 
ilieir Lords] lips pointed out again that 
a decree wouifl not cease to lie a decree 
simply hecaiHe it contained matters 
which did not form a iiart of the one- 
lative portion of the dcci'ee. In the rc- 
sult fcjieir Lordships agreed witli the 
Calcutta High Court that the terms of 
the agreement between the parties could 
bo proved by the production of the copy 

^ In this particular case before us there 
IS no question as to tlie admissibility of 
he agreement entered into between the 
parties The terms of tlie agreement 
would be admissible in evidence whe- 
ther they were embodied in the decree 
or not, and whether the deed w^as regis- 
tered or not. The terms at which the 
paifcies arrived m the ejectment suit are 
efoie us. Ihe question that has to 
he answered is, whether tlio a^u-eement 

k bin'll n that 

s bin< in„ on a party M it, simply be- 

sairth;(- 

sXoL be ox"uTelT„‘’a‘” 

^^ccutecl in a particular way * 
lonfv’L”!?'' I'l’tobe effected not 

testfirf bu f registered and at- 

fofmlv where certain 

h -rib I r ‘0 gone 

cmatld H '" T “ . is 

pensed witT*" “'‘“"ot be dis- 

Ld mo.V“ registered but unattes- 

in evidAn^^^k "*’® admissible 

gage an<l°b’ create a valid mort- 

fakl in tb-'"'^ the property. As I have 

admissibff'? ‘ ’®*'® ““ ffuestion of 

dence ^“'““ent into evi- 

oence. The terms of the agreement are 

nron tbA®I agreement is bind- 

ing on the defendants and will make th« 

ret st; eoLThanLa 

down that where al agreemeif to ef 

banco rent is arrived at.it would bo b: ?' 

■ngonthep.rties.only’wher:Ui:S; 
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tcicfl, li that be so, the want of regis- 
tration, in my opinion, is fatal to tbel 
plaintiff’s claim. ' 

A similar case came up before myself 
and my brother Boys, J., ia D/tanpai 
Ji-d/ V. Tlie facts are indis- 

tinguishable ; but the Privy Council 
case quoted above was not cited before 
us.^ As J liave already indicated, the 
Privy Council case does not make any 
dillerenoe at all. 

In the result I would dismiss the ap- 
peal with costs. 

Boys, J.— In view of the fact that I 
agree wLth the conclusion arrived at by 
my brother Mukerji, J,, it is unneces- 
sary for me to make more or few obser- 
vations. Looking at the matter broadly 
w'e find that where material, which does 
not concern the subject-matter of the 
suit, has been embodied in a decree, 
^1016 is no^ necessity for registration. 
This means in effect that the document 
embodying that material can be given 
in evidence, and that means that it can 
e used as proof of title. I can see no 
difference, in principle and that has' 
been my only difficulty, between allow- 
ing embodiment in a decree to have the 
effect of dispensing with the necessity 
01 legistration which is otherwise cal- 
led for by S, 17, Registration Act, and 
a lowing embodiment in a decree to 
have the effect of dispensing with the 

ration called for by 
o. 47, Tenancy Act, But in the former 
case tile exemption from necessity for* 
legistration is, once it has been found 
that the matter is embodied in a decree, 
and in view of their Lordships’ ruling 
of the Privy Council, a matter of statu* 
^oiy enactment. It may be that it it 
lad occurred to the legislature, it would 
ave enacted that embodiment in a 
eciee equally dispensed with the neces* 
sity for registration called for by S. 47. 
■But lb has not so enacted, and in view 
0 the great importance rightly attach* 
lug to registration, I do not feel justided 
in extending the principle of the enact* 

Registration Act, 
to,„b. 47^ Tenancy Act, however, strong 
may be th© logical argument that the 
same pnno^le governs both cases. 

oy the Court.—The appeal is dis- 
missed with costs. 

R-M,/r.k. Appeal 


(2) A. I. R. 1928 All. 853, 
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:SULAIMAN, AG. C. J, AND KeNDALL, J. 

Inayat Beg and another — Applicants. 

V. 

Umrao Beg — Opposite I’arty. 

First Appeal No. 85 of 1928, Decided 
■on 15th October 1929, from order of 
Sub- Judge, Agra, D/- 9th February 1928. 

(a) Civil P. C,, S. 2 — Order refusing to 
stay execution is not decree. 

An order refusing to stay execution is not ^ 
decree within the meaning of S. 2 and no ap- 
peal lies from such order. [P I 2 i C 2] 

(b) Civil P. C., O. 21, R. 29— Where appli- 
cation to' stay execution is made to Court 
which did not pass decree, O. 21, R. 29, does 
mot apply. 

A obtained a decree against B, which was 
transferred to another Court for execution. In 
"the latter Court B filed a declaratory suit for 
injunction to be issued against A restraining 
iiim from taking out sale proceedings. It was 
mrged that that application should be treated 
as if it had been made under 0. 21, R. ‘*9. 

Held ; that 0, 21, R. 29, did not apply to the 
iacts of the case as A was not the decree- 
holder of a decree of the Court in which the 
suit Was pending and to which application was 
made. 0. 21, R. 29, was only applicable to the 
holder of decree of "such Court.*’ [P 121 0 2] 

Damodar Das, M. A. Asiz and A, San- 
yal - for Applicants. 

Mushtaq Ahmad and Baleshtuari 
Parsad — for Opposite Party. 

Judgment, This is an appeal from 
an order refusing to issue an injunction. 
The respondent had obtained a decree 
from the Court of the Subordinate Judge 
of Mainpuri which had been transferred 
to Agra for purposes of execution. In 
the Court of the Subordinate Judge of 
Agra the plaintiff-appellants filed a decla- 
ratory suit with a view to avoid the 
decree previously obtained by the defen- 
dant. They applied to the Court at 
Agra for an injunction to be issued to 
the^ defendant restraining him from 
taking out sale proceedings, and also for 
an injunction to-be issued to the Exe- 
cution Department directing the amin 
to postpone the sale. The application 
d.id not specifically mention the parti- 
cular rule under which it was made, but 
fts the prayer was for an injunction it 
was assumed in the Court below that 
the application was under 0. 39, Civil 
P* 0, R, 1 of that order had been amen- 
ded by that time and injunction could 
not be issued by the Court. The view 
taken by the learned Subordinate Judge 
on this point was perfectly correct. 
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The learned advocate for tlie appellant 
lias urged that the application sliould lie 
treated as if it had been made under 
0. 21 E. 29, Civil P. C. In the first place 
the application did not purport to have 
been made under that rnlc, and did not 
ask for a stay of the execution. In the 
second place, even if it had Itecn under 
that rule, no appeal would lie from an 
order refusing it. An order refusing to 
stay execution is not a decree witliin 
the meaning of S. 2, Civil P. C. In fche| 
third place that rule does not apply to! 
the facts of this case, because the defen-l 
dant was not tlie holder of a decree of 
the Court in which the suit was pending 
and to whicli the application was made. 
The rule is applicable only as regards 
the holder of a decree of “such Court," 
The appeal is accordingly dismissed 
with costs, including in this court- fees 
on the higher scale. 

R.M./r.k. Appeal dismissed. 

A. I. R, 1930 Allahabad 121 (2) 

Means, C.J. and Sen, J. 

^ Suhhan Moclii and anothei — Plain- 
tifis — Applicants. 

V. 

Bahu Ram Singh and — Defen- 

dants — Opposite Parties. 

Privy Council Appeal No. 28 of 1929, 
Decided on 8th November 1929 for leave 
to appeal to His Majesty. 

Civil P. C., S. 109— Right of procession 
claimed by Mahomedans against Hindus is 
of general importance and fit case for appeal 
to Privy Council. 

Where a declaration that Mahomedans 
should be authorized to take out “duldul” pro- 
cession on 4th day of Moharrara of every year 
without any obstruction or iuterfereuce is the 
relief sought for, the matter is of general im- 
portance to both - the communities Hindus and 
Manomedans and is in language of S. 10.^, 
otherwise a fit case for appeal to His Majesty 
in Council [p 122 C 1] 

Nizamuddin Ahmad Siddiqui — for Ap- 
plicants. 

P. L. Banerji — ior Opposite Parties. 

Judgment. — This is an application 
for leave to appeal to His Majesty in 
Council, and the history of the litiga- 
tion is as follows; In the year 1911 
some quarrels broke out in Basra, a 
Tahsil in the district of Ballia, between 
Hindus and Mohammedans over the 
slaughter of cows. It is said that both 
commuuities from that time onwards 
were not unwilling to annoy the other. 
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iuul it is alco ••jail] tliat in 1920 a serious 
quarrel arose over an innovation on 4111 
day ol Moliarram, tlie innovation being 
a }>rofession called the *‘(lul dul” pro* 
cession, wliieh never lU'cviously iuul 
heen hold tl\cr<‘. Tlio SuluDivisional 
Olliccr intervened witi) Mio hope of get- 
ting the I’cdations ol tlie HincUi and 
Mohammedan comnntnities on a 1 letter 
footing and on 7th October 1920 an 
agi'cenient was signed. The plaintiffs 
contended tdiat tiiis was not a represen- 
tative agreement. The defendants con- 
tended that it was. Considerable clilli- 
culties are said to have arisen on cacli 
occa.sion of Moiianaui from 1920 until 
this ])rc.'ent -suit was instituted. Tlie 
relief tliat was claimed was that the 
Court might declare that the plaintiffs 
were autlioriaed to take out the "dul- 
dul" procession on 4th day of Moharrain 
of every year w'ithout any obstruction 
or interference. It asked for a perpe- 
tual injunction issued to the Hindus of 
qasba Rasra and the Secretary of State 
restraining them from any obstruction 
in future to tlie taking out of that pro- 
cession . Tlie relief asked for ^Yas gran- 
ted by the Court of first instance and 
tliat decision w’as upheld on 31st August 
192d. The matter came up in second 
appeal before this Court. The Judges, 
in second appeal, set aside the decree of 
Ali Ausat, and it is contended that the 
jeflect of the second appeal is very wide 
)in its application and of great impor- 
jtance not merely to the IMohamedan 
community in qasba Basra, hut generally. 
Dr. Siddiqiii, wdio appears for the pro- 
posed appellants, says that the judgment 
in fact amounts to an assertion that it is 
incompetent for members of the Moha- 
medan community to take out any new 
religious procession at all. The valua- 
tion of the suit is, of course, nominal. 
Tlie relief that is wanted is the declara- 
ration sought for. We are of opinion 
that this is a matter which is of general 
importance to both communities Hindus 
and Mahomedans and that it is, in the 
language of S. 109, Civil P. C., other- 
wise a fit case for appeal to His Majesty 
in Council. Under these circumstances 
we grant leave to appeal. 


B.m./bjK. Leave to appeal granted. 


A. J. R. 1930 Allahabad 122 

MuKERjr AND Boys, JJ. 

Lal and others — Defendants*^ 
.Appellants. 

V. 

Ni'iiidon and another — Plaintiff and 
Do I'endants — Respondents. 

Fiist Appeal No. 110 of 1928, Decided 
on l.Sth October 1929, from order of Sub- 
Judge, Muttra, D/- lYbh April 1928. 

laj Civil P. C., S, 104 — No second appeal 
lies from result of appeal under 'O. 43, 
R. 1 (a). 

No sucoiid appeal is allowed from tho result 
of appeal under 0. 43, R. 1 (a). The Court 
:;anroi;, framing his order as an order passed 
under 0. 41, R, 23, permit an appeal which 
would not otberwiso lie. If the argument, 
that where the Judge purports to pass an order 
under 0. <11, R. 23, an appeal is permissible by 
virtue of 0. 43, E. 1 (u), is allowed there would 
bo a con tlict- between Cl. (a) and Cl. (u) of 0. 43, 
read in the light of S. 104. [P 123 C ll 

{b} Civil P. C., O. 43, R. 1 (u) (as amended 
by Allahabad High Court] — Language U 
changed to cover case of remand not coming 
within terms of O. 41, R. 23— Still second 
appeal is not permissible from such orders. 

It happens that an order of remand is made 
from time to time which does not come within 
the four corners of the language of R. 23, 0. 41, 
and yet such an order is justified. It is to 
cover a case like that the High Court of 
Allahabad changed the language of Cl. (u), so 
as to cover all possible orders of remand. But 
it cannot be said that a second appeal could be 
permitted from orders from which no second 
appeal is otherwise allowed. [P 123 0 l] 

(c) Civil P. C., S. 115— No revision He» 
where^ Court deciding wrongly acts within 
jurisdiction. 

The fact that the Court below acts wrongly 
would not invoke the revisioual powers of th® 
High Court when the Court below acts within 
jurisdiction and there is no question of law to 
be considered. [P 123 0 21 

o. C. Das - for Appellants, 

U, S. Ba^jyai — ior Respondents. 

Judgment. — The plaintiff who is one 
of the respondents before us insfeitiili®^ 
the suit out of which this appeal hfis 
arisen for recovery of Rs, 150 principal 
amount and some interest on certain 
allegations which briefly come to this 
that the defendants were liable to -niako 
good the money to him (the plaintiff) 
the heir of one Parsotam by virtue of 
certain agreements. The defence, inter 
alia, was that the suit was not cogni- 
zable by the Court at Muttra. 

The learned Munsif who heard th® 
ease accepted the plea of the defendants 
and ordered the plaint to be returned to 
the plaintiff’s pleader for presentation 
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to the proper Court. The plaintiff there- 
upon filed an appeal before the learned 
Subordinate Judge of Muttra. That 
learned Judge held that the suit -was 
cognizable by the Munsif of Muttra and 
by an order •which is complained of dated 
17th April 1928, reversed the order of 
the Munsif. 

The first point that arises for decision 
is whether an appeal would lie from the 
order of the learned Subordinate Judge. 

The learned counsel for the appellant 
has argued that whatever might be the 
correct and proper order that should 
have been passed by the learned Sub- 
ordinate .-Judge, he did purport, as a 
matter of fact, to pass an order under 
0. 41 E. 23 Civil P. C. and therefore by 
virtue of Cl. (u), R. 1, 0. 43, Civil P. C. an 
appeal was permissible from the ’’order 
of remand*' to this Court. 

We are of opinion that this intei'- 
pretation is not correct. It is true that 
the learned Judge did purport to pass an 
order under 0. 41, R. 23, Civil P. C. He 
was, however, hearing an appeal allowed 
under 0. 43, R. 1 (a). No second appeal 
is allowed from the result of such an 
appeal by virtue of the provisions of 
S, 104, Civil P. C. The learned Sub- 
ordinate Judge, by framing his order as 
an order passed under 0. 41, R. 23, 
Civil P. C,, could not permit an appeal 
which would not otherwise lie. If we 
allow the interpretation which the 
learned counsel for the appellant would 
put, there would bo a conflict between 
Cl. (a) and Cl. (u), 0. 4;3, read in the 
light of S. 104, Civil P. C. The correct 
interpretation of Cl. (u), R. i, 0. 43 is 
this. Before the amendment made by 
the Allahabad High Court of this Cl. (u) 
the language of it stood as follows : 

“Claiiso (d) — A n order under R, 23, O, 41 
remanding a case where an appeal would lie 
from the decree of the appellate Court.*’ 

It happens that an order of remand is 
made from time to time which does not 
come within the four corners of the 
language of R. 23, 0, 41, Civil P. C., and 
yet such an order is justified. It was to 
cover a case like that that the High Court 
of Allahabad. changed the language of 
Cl. (u) so as to cover all the possible 
orders of remand. But it was never 
contemplated and could never have been 
contemplated that, by altering the lang- 
Qftge of Cl. (u) a second appeal should be 
permitted from .orders from which no 


second appeal is otherwise allowed. In 
the result we are .of opinion that tliis 
appeal is not competent. 

We were asked by tlie learned counsel 
for the appellant to treat tlie case in 
revision and to hear liiin. Thu decision 
of the case depends on a consideration of 
the facts of the case and no question of 
law' has to be considered. Besides, tliei 
Court below acted within its jurisdiction 
and if it went w’l’oiig, assuming it did 
go w’rong, that fact wmiild not invoke 
the revisional powers of the High Court. 
In the circumstances, we do not think 
that we should take up the matter in 
revision at all supposing tliat it was 
otherw-ise a fit case to be taken up in 
revision. The appeal is dismissed wuth 
costs. 

e.ji./e.k. Appeal (lif:inissed. 
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Dalal, J. 

Earn Sarup — Decree* holder — Appel- 
lant. 

v. 

Mahomed Ubaidulla Khan—Ohiceior 
— Respondent. 

Execution Second Appeal No. 13G of 
1929, Decided on 21st November 1929,. 
from decree of Dist. Judge, Meerut, D/- 
17th December 1928. 

(a) Limitation Act, S. 20 — Money order 
coupon in bandwriting of debtor is suffici- 
ent for purposes of S. 20. 

• Where the JBouoy order coupon wliich re- 
quests the credit of the -sum sent towards the- 
debt is ill the handwriting of the debtor, the 
writing amounts to the fact of payment appear- 
ing in the band writing of the person making 
the same as required by S. 20, and fresh period 
of limitation should be computed from the date 
of the payment; A. I. jR. 102G Gal. 510, Foil. 

[P 124 C 1] 

. (b) Civil P. C., O. 21, R. 2 (l)-Certificale 
by decree-holder under O. 21, R. 2 (1) is not. 
application and can be made at any time,. 

A certificate by decree-holder under 0. 21,. 
R, 2 (1), of a payment made to him out of 
Court is not an application and can be made at 
any time. A mention in col. 5 of the appli- 
cation for the execution is sufficient certifica- 
tion under the law: .4. /. 22. 1929 P.C. 19, Foil, . 

[P 124 C 1] 

Panna Lal^iov Appellant. 

S. N. Uukerji — for Respondent. 

Judgment. — The view of law taken 
by the lower appellate Court is not -cor- 
rect. The final decree was passed on* 
29th June 1922. It was revived on 5th- 
Marcb 1925 under S. 20, Dim. Act. On 
5th March 1925, the judgment-debtor • 
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■sent fi certain sum -in payment of the 
jdeht, and the money order coupon wliich 
rofjuosted credit of this sum towards the 
deltt was in the handwriting of the 
judgment-debtor. Tliis writing amounts 
to tile lact ol tlie payment appearing in 
the liandwribing of tlie jjerson mrldng 
the same. Wliere a part of tlio princi- 
■pal 01 a debt is before the o\-pi ration of 
the prescribed period paid by the de!)tor 
a fresh jieriol ol limitation sliail iie com- 
puted from tlie time when the.,payment 
was made. Sucii a writing was consi- 
dered to he a writing as ref|uired by 
|S. 20, Lim. .Act in RninkiivKi?' Scwchand 
Roy V. Nanuram Poddar (l). A fresh 
period of limitation, therefore, would be 
computed from 5tli March 1925. Subse- 
quently a similar payment was made by 
the judgment-debtor on 30tb October 
1925 and a fresh period of limitation 
would run from that date. The appli- 
cation for execution having been made 
on 3rct May 1927, was within time. 

The learned Judge of the lower appel- 
late Court was of opinion that these 
payments cannot be recognized by the 
civil Court, and therefore, the writing 
cannot be used to start a fresh period of 
limitation, because they wore not certi- 
fied to the executing Court. There is, 
howevei , sucli a certificate in the appli- 
cation for execution, dated 3rd May 1927 
in Col. 5 of the application. It has been 
held by the Privy Council in Raja Shri 
Prolcash Singh v. Allahabad Ranh Ltd. 
I2j that a certification by a decree- holder 
under 0. 21, B, 2 (1) of a payment made 
to him out of Court is -not an applica- 
tion and can be made at any time. A 
mention in Col. 5 of the application for 

execution is sufficient certification under 
the law. 

I set aside the decree of the lower ap- 
pellate Court and restore the decree of 
the first Court with costs of this Court 
and of the lower appellate Court. 




Decree set aside. 


(1) A. I. R. 1926 Oal. 610=t53~6aPTRq — 

(a) A. I B.- 1929 P. G, 19=3 Luck 684 -« 
h L SOiP.C,). ’ 684=56 


V. Ford & Macdonald Co. 1930 

A. I, R. 1930 Allahabad 124 

Mukeu.ji and Young, JJ. 

Mohammad Abdullah li/iftB— Plaintiff 
— Appellant, 

V. 

Ford A Macdonald Co. Ltd., .iligarh— 
Pefendant-^Respondent. 

Second Appeal No. 1707 01 1926, De- 
cided on Uth November 1929, against 
decree of Second Addl. Sub-Judge, Ali- 
garb. D/- 25th August 1926. 

(a) Limitation Act, S. IS^Entry in account 
books unsigned is no acknowledgment. 

An entry iQ the account books unsigned by 
the party against whom the money is claimed 
does not save limitation : 34 Ali. 4G4, Foil 

1 .. [P 125 01] 

(V) Limitation Act, S. 19 — Letter — If 
inevitable deduction from admission is 
acknowledgment of liability to pay although 
doubtful on- which side balance would lie it 
is sufficient acknowledgment.' 

If from the letter it appears that inevitabl^i 
deduction from the admission is that the party 
agiinst whom money is claimed acknowledged 
his liability to pay his debts if the balance 
should bs ascertained to be against him the 
statement is sufficient acknowledgment. Even 
whore it is doubtful 'on which side the balance 
would lie the statement is sufficient acknow- 
ledgment within the meaning of S. 19: 33 Gal 
10i7 (KC.g lid. on.: A.I.R. 1925 All 340, Sef. 

[P 125 C 1] 

H. M. Khxvaja — for Appellant. 

S. K. Das— for Respondent. 

Judgment. — This is a plaintiff’s ap* 
peal. The plaintiff brought a suit alleg- 
ing that arrears of pay were due to him 
and that he had paid money for and on 
behalf of the defendant company. He 
claimed in all on account of pay Es. 186 
and on account of money that he had 
paid on behalf of the defendant company 
the sum of Bs, 206. He also claimed a 
certain amount of interest on the amount 
due to him. 

The pay was for November and De- 
cember 1922 and for ten days In January 
1923. The plaintiff left the employ- 
ment of the defendant or was distnissn^ 
on 11 bh January 1923. On 9th January 
1926 the suit was filed. Both the trial 
Court and the lower appellate Court 
have found that the claims on both 
heads with the exception of ten days 
pay in January 1923 are barred by 
limitation. The plaintiff on appeal and 
the Courts below relied upon a letter 
written by the managing director of 
defendant company on 25th March 1934 
as an acknowledgment. This would start 
the period of linfitation running afresh. 
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The defendant also relied in the Courts 
below on an entry in the account books 
of the defendants, as saving limitation. 
(Dealing with the last point first, it is 
quite clear to us that such an entry in 
account books, unsigned by the party 
against whom the money is claimed does 
'not come within S. 19, Lim. Act and 
cannot save limitation. That matter has 
already been decided in this Court in 
the case of Juggi Lai v. Sriram (1). 

As regards the letter relied upon, it , 
was in these terms: 

“As I am leaving for England in a day or 
two, as yon are well aware, I am unable to go 
into any more of your affairs. The details of 
your account are with Chiranji Lai in our 
Delhi office and if you 'Will see him, he will be 
pleased to settle you up.*' 

It is contended on behalf of the plain- 
tiff-appellant that this is a sufticient 
acknowledgment within the meaning of 
S. 19, Lim. Act. In our opinion, the 
matter is concluded by the decision of 
the Privy Council in Mani Bam Seth v. 
Bup Chand (2). In that ease, the words 
relied upon were : 

“For the last five years, he (the respondent) 
had open and current accounts with the de- 
ceasod.’’ 

Their Lordships said that it appears to 
.their Lordships that the inevitable de. 
Iduction from this admission is that the 
respondent acknowledged his liability 
to pay his debts to Mobi Earn or his 
representatives if the balance should 
be ascertained to be against him. 

• This decision amounts to this that 
even, where it is doubtful on which 
side the balance would lie such a 
statement is sulficient acknowledgment 
within the meaning of S. 19. In this 
particular case which we have to decide, 
the words used are even stronger than 
those used in the case of Mani Bam 
Seth Y. Bup Chand (2): for tho manag- 
ing director, by his words, clearly im- 
plies that there is some money duo to 
the plaiatifi. There is no question here 
of a possibility of some money being 
owed to the defendant by the plaintifff. 
The case of Mam Bam Seth v. Bup 
Chand (2) has already been considered 
by this Court in' the case of Seth Lai v. 
Beni Prasad (3), It was decided in 
that case that where the writer of a 

~ll) [1912] 84 All. 464=16 I. 0. '146=10 A. h. 

* J4 1 « 

(3) [1906] 33 Cal, 1047=2 N.L.B. 130=38 I* 

^ ‘ A. 168 (P.O.), 

(8) Ai L B, 1930 All. Saa 


letter admitted the existence of a 
running account and 'stated that ids re- 
presentatives would compare the ac- 
counts and pay what is found to he clue, 
that amounted to a clear admission 
of liability under S. 19. One of us was- 
a party to the judgment in that case and 
neither of us sees any diilerenco in prin- 
ciple between that case and the one 
under appeal. The appeal must he al- 
lowed and the judgment of tlie lower 
appellate Court set aside and the case 
sent back to the lower appellate Court 
under 0. 41, E. 23, for trial on the 
merits. The appellant is entitled to the 
costs of this appeal in any event. 

V.B./r.K. A 2 ypeal allotted 
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Mckerji and Young, JJ. 

Ilarnath — Plaintiff — Appellant, 

V. 

Mt, Phool Koei — Defendant — Eespon- 
dent. 

Second Appeal No. 602 of 192G, De- 
cided on 12th November 1929, against 
decree of Dist. Judge, Budaun, D/- 23rd • 
December 1925. 

Advene possession— Cosharers — Lambar- 
dar continuing in possession after partition - 
and delivery of possession — Earliest moment 
when possession can become adverse is- 
when cosharer is entitled to ask for pro- 
fits, 

• Where a lanibardar continues in possession 
of the share in the zamindari property of one ■ 
of the coshaiers consequent upon partition and 
delivery of possession of the same, the earliest 
moment his possession can become adverse is ■ 
tho date when the cosharer would lie entitled 
to ask for “profits." [I’ 12(1 U 1) 

hahmikund - for Appellant-. 

A. M. Khaicaja — for Eespon dent. 

Judgment. — The facts of fcliis case 
briefly are these; The pedigree on p. 9 - 
will show tho relationship between cer- 
tain persons whoso names it would be 
necessary to mention. Khemai, it ap- 
pears, was the last survivor of three 
brothers, Bhagiiath, Girdhari and him- 
self. Parbati was in possession of a- 
l/3rd share of the family property as 
the widow of her husband, Bhagiiath. 
Khemai brought a suit, being suit No. 30 ■ 
of 1908, against Mt. Parbati to recover 
2/3rds share from Parbati. The suit was 
deci'eed with respect to i/3rd only, it 
being held that Khemai was in posses- 
sion of 1/3. The -result was that Far- • 
bati was held to be entitled to 1/3 
share and Khemai was held to be en- - 
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titled fco 2/-5. Kliomxi obtained doli- 
7ory of i)Os^>ei^ion oven the property 
flocrood to him on 2nfl Au£,Uiit 1910. 
Khemai has died and it lus been proved 
that the [(laintiff-appcllanb. 11a math, is 
liis sisters son and, tfioi'elore, hoir, in 
the absence of any nearer relation, Tljo 
suit of Ilarnafcli was for recovery of 
Khemai’s entire property and it suc- 
ceeded in the Court of first instance in 
respect of 2;d sliaie. Jn appeal by 
the transforeas of Parbati tiio suit was 
dismissed on tiie f^round that the pos- 
sc.ssion of Mfc. Pai'hxti was adverse as 
af^ainst Khemai from the date of deli- 
very of possession to the latter, namely 
•Ird All list L910. 

In tin's Court it has been argued that 
tiie possession of Mt. Parbati, who was 
the lambardar, xvas Kliemai’s possession 
because she held as the agent of all the 
coshare I's in the property, and that, at 
•the earliest mv^meiit wlien Parbati’s pos- 
session could become adverse, was Isb 
August 1911, on which date Khemai 
•would be entitled to ask for “profits.’' 

We think tliat this contention is right. 
The case is to be distinguished from 
other cases where the judgment-debtor 
is under no obligation to bold the pro- 
perty on belialf of the decree-holder, 
'The fact that Parbati was the lambardar 
of the zamindari property made her an 
agent for the decrce-iiolder, Khemai, 
land, therefore, Khemai was in construe- 
jfcive possession of the property through 
jParbati, till at least 1st August 1911, 
iwhen profits” could be demanded. In 
this. view, the suit with respect to the 
'1/3 share, whicli was decreed to 
Khemai, would be within time. 

Tlie principle enunciated above will 
not apply to house property or to the 
1/3 share over which Khemai himself 
was in possession and which was, there- 
fore, not in suit in the earlier case. 

The result is that the appeal succeeds 
in part. Wo decree the ^claim for pos- 
session of 1/3 share over the properties 
Nos. 1, 2, 3 and 6, as shown in the sche- 
dule attached to the plaint at p. 8 of the 
paper book. The rest of the claim is 
dismissed. The plaintiff-appellant will 
have 1/3 of his .costs in all the Co Jrts 
and the contesting defendants will have 
their costs in proportion to their success 
AW) in all the Courts. 

V.B./B.K. Appeal, partly allowed. 
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Si-.N ASD NfAMATQLL.-VH, JJ. 

ML R nk ni i n K — A ppl ica at. 

v. 

Ml Ram Piari— Opposite Party. 

Civil K jvn. No. U3 of 1923, Decided 
on 1 jth October 1929, against order of 
.-Vddi. Sub- Judge, .Allahabad , D/. 2lgb 
April 1928. 

Civil P. C., O. 43, R. 1 (iv) — Review allow- 
ed on ground that judgment was unfair to 
one party — Remedy is appeal from decree 
and tot appeal from order granting review — ■ 
Civil P. C., O. 47, R. 7. 

Orl‘?r -fS, R. 1 (w) h.is f;o be read subject to 

O. 17, R, 7. And so where a CouEt ameads its 

OiV.i eiEOE Upon the ground that the judgment 
was wrong or unfair to one of the pirties the 
romoily of pjrson aggrieve! by the review of 
judgment lies by .an appeal from the decree 
p.isssd on teview and not by an .appeal from 
the order granting the review under the 
ei rcunigtances. The sufficiency or otherwise of 
tiie reason for granting of a review outside 
the limit of 0. 47, R. 7 does not invest the 
person aggrieved with a right under Civil 
lA 0 , to appeal: 40 All. 6B ; A. I. R. 1925 All 
552; 74G and 27 X/f. G95. Reload 

A. I. R. 1922 P. C. 112, Ref. [P 127 C 2] 

jV. P. Asthana — for Applicant. 

f7. S, Bajpai~io\' Opposite Party. 

Judgment,— This is an application 
for civil revision under S. 115, Civil 

P, C., and hag been made by the plain- 
tiff in the action under the following 
circumstances : A suit’ for partition 
having boon instituted a preliminary 
decree was passed upon a compromise. 
This was followed by a final decree. A 
civil Court amin was deputed to make 
a partition of the house property. He 
carried out the order, prepared lots and 
assigned one portion of the house to the 
plaintiff and another portion to the 
defendant. An application was presen- 
ted by Mt.' Ram Pyari defendant in the 
Court of the Munsif, West Allahabad, 
on 8th April 1927 under 0. 47, B. 1, 
Civil P, C., in which she asked for a 
review of judgment inter alia on the 
ground that after the passing of the 
preliminary decree : 

Defeadant 1 or hot pleader or defendant 3, 
her sou, was not at all given any infoEinatioo 
of the preparation of the decree absolute, ne* 
did the Amin send any notice regarding 
measurement. Neither any information of tbs 
receipt of the Amin’s report was given, not was 
any information on the drawing of lots given. 
Narain Das, the husband of the plaintiff 8®* 
all the proceedings taken in collusion with the, 
amin,” 

The application was hotly contested 
and the record teems with applications 
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■and counter applications which illus- 
trate the rancour and hatred enter- 
tained by one party for the other 
■and it is painful to have to wade 
through the long and unsavoury cata- 
logue of mutual recriminations. 

The learned Munsif made a local in- 
spection. He was convinced of the truth 
■of the petition. He was of opinion that 
the lots as formed by the amin were 
unequal. He held therefore that there 
were sufficient grounds for review and 
rgranted the review accordingly. 

An appeal was prefeiTed by the plain- 
tiff under 0. 43 Cl. 1 (w), Civil P. C., 
which was heard bv Mr, S. M. Said- 
uddin, the Additional Subordinate Judge 
■of Allahabad. A preliminary objection 
was raised before him on the ground 
that no appeal lay. He sustained the 
preliminary objection and dismissed the 
appeal. 

It is from the aforesaid order that the 
application for revision has been presen- 
ted to this Court. 

Order 43 Cl. 1 (w) gives a right of 
appeal from an order under E. 4,0. 
47, Civil P. C., granting an application 
for review. This order, however, should 
be read subject to 0. 47, E, 7, Civil 

P. C., which provides that 

" an order oE the Court rejecting the appli- 
cation shall not bo appoalable, but an order 
granting an application may bo objected to on 
the ground that the application was (a) in 
contravention of the provisions of R. 2, (b) in 
contravention of the provisions of R. (4), or (c) 
after the expiration of the period of limitation 
prescribed therefor and without sufficient 
cause. Such objection may be taken at once 
by an appeal from the order granting the 
application or in any appeal from the final 
decree or order passed or made in the suit,” 

It is clear that an appeal lies from an 
order only in the three cases mentioned 
above. To hold otherwise would bo to 
make the provisions of sub-E. (1) so far 
as they relate to appeal entirely super- 
fluous. This is the view which has been 
taken in Kurshed Alam Khan v. Rahmat 
Ullah Khan (1) : Madaori Saran v. 
Parbati (2) and in Hari Charan v. 
Bar an Khan (3). The reason for the 
rule is not far to seek. There is nothing 
in law to bar the inherent power of the 
Court to amend its own error upon the 
ground that the judgment was wrong or 
Iwas unfair to one of the parties. The 

TU [1918] 40 All. 68=:43 1. 0. 490=15 A. L, J. 
899 

A. Z. B, 1935 AH. 553=47 All. 831. 

>) [1914] tl Oftl. 746=35 I. 0. 908. 


remedy of the person aggrieved hy tiio 
review of judgment lies "hy an appeal 
fiom the decree passed on review and 
not by an appeal trom the order grant- 
ing the review under these circumstan- 
ces. In the present case it is clear t!nit 
the order granting tlic review lias not 
been challenged upon any one of tlie 
three grounds mentioned in 0. 47, K. 7, 
Cls. (a), (b) and (c). It lias been argued 
that the Court of first instance jiaving 
granted the review upon what it consU 
dered as sufficient grounds, the alleged 
sufficiency of the grounds could bo chal- 
lenged in appeal under 0. 43, Cl. 1 (w). 
It may be pointed out that their Lord- 
ships of the Judicial Committee in fclie 
case of Ohajyit Jiavi v. I^cki (4), made a 
review of all the authorities and laid 
down the rule that “ any other suilicient 
reason*’ in 0. 47, R. 1, Civil P. C., means 
grounds analogous to those specified in 
the portion immediately proceeding 
these words. The ground u]!on which 
the review was sought was not a ground 
ejusdera generis with the grounds set 
out in the earlier part of 0. 47, R. 1, 
Civil P. C. The right of appeal being 
restricted to the three grounds set out 
in 0. 47, E. 7, Civil P. C,, and the re- 
view having been granted upon a ground 
outside the purview of the said rule, no 
appeal lies. The sufficiency or other- 
wise of the reason for granting a review 
outside the limits of 0. 47, E. 7, Civil 
P. C., does not invest the person ag- 
grieved with the right, under the Civil 
Procedure Code to appeal. AJi Akher v. 
Kuvsi'i cd AH (o). The case referred to 
above is clearly m point. The judgment 
of the Court below is right. Wo dismiss 
this application with costs. 

V.B./r.K. Ajiplication dismissed. 

(4) A. I. R, 1922 P. C. 112 =3 LxhTT^fTTTo 
L A. 144 (P. C.) 

(■5) [1905] 27 All. 095—2 A. L. J. 4G5= (1905) 
A. W. N. 154. 
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Mukeeji and Bennht, JJ. 
J/aZ-* Plaintiff — Api)0llant, 

V. 

Brij.Lal and Defendants — 

Eespondents. 

Letters Patent Appeal No. 48 of 1929, 

Decided on 15th November 1929, 

{») Civil P. C., S. 96-— ‘Dispute regarding 
land— Parties ask for departure from ordi- 
nary course of procedure calling upon Court 
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to inspect spot and decide question from 
oral statements at spot — Court deciding 
question accordingly — No appeal lies, 

Wlivfo in :i suit with rogicd to disputes coii- 
the parties ask for a departure 
fr,jiu oidinaiy cciiuse of proeeduro and require 
the Court t(i decide the questions of fact by 
local iii^^peci.ioii and oral st.iteiiieiir. on the 
spot, ami the Court agrees to do so and accord- 
ingly doeides the question, in is not open for a 
party then to come forward and ask tlie appel- 
late Court to decide the same question. 

LrM2SCl] 

(b) Practice — Appeal — “Local Inspection.” 

.An appellate Court is not bound to make any 
local inspection. [P 1*2!:' C Ij 

S-.obtl iSaran — for Appellant, 

Judgment, — This a Letters Patent 
Appeal agaiinsfc tiie decree of a learned 
Judge (if this Court refusing the appeal 
oi cue -laggit Mai who was plaintiLf in 
one suit and defendant in the otlrer. 
Tiioso suits related chiefly to jianialas 
and an application was ioiiitly made by 
the parties to the Muiisif asking him to 
make an insiiection of the locality to 

see and decide " the matters in ques- 
tion and in pdace of evidence the Munsif 
might ask questions ’on the spot. Ac- 
cordingly, the Munsif made a decision 
and an appeal was brought by Jaggu 
Mai against that decision. We agree 
with the learned Judge of this Court in 
holding that it was not open to Jaggu 
Mai to lu’ing in an appeal after he had 
agreed to the Muii.sif deciding the case in 
the manner mentioned above. It is not 
open to a party to ask for a departure 
from the ordinary course of procedure 
and require a Court to decide questions 
of fact in this manner by local inspec- 
tion and oral' statements on the spot, 
and then come forward and ask an 
appellate Court to decide the same ques- 
tions. For one thing, there is no evi- 
dence on the record whicli would enable 
an appellate Court to come to a decision. 
It was argued that an appellate Court 
miglit make a local inspection. Firstly, 
an appellate Court is not bound to make 
any local inspection and secondly, even 
if such an inspection were made, the 
oral statements on the spot would natu- 
rally be different from those made to 
the Court of first instance. Further, the 
impression created on the mind of the 
Munsif Avouldbe possibly different from 
that created on the mind of the appel- 
late Court. Accordingly, we dismits« 
this Letters Patent Appeal. 
y . b ./ b . k . A^yeal dismissedt 
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Niamatullaii and Bennet, JJ. 

Uahmood Ali and oi/iers— Defendants- 
— Appellants. 


Chinki Shah and oi/icrs— Plaintiff and 
Defoudants— Respondents. 

Second Appeal No. 1657 of 1926, Deoi- 
ded on 12bh November 1929, against, 
decree of First Sub. Judge, Cawnpore,. 
D/. 3rd May 1926. 

(a) Contract Act, S. 68— Property of minor 
threatened to be attached and sold for re- 
venue — Creditor advancing loan to avert it is- 
entitled to be reimbursed from minor’s pro- 
perty. 

AVhero the properties of a miuor are threa- 
tened to be attached aud there is imminent 
danger of tho same being sold for revenue, if a 
creditor reniising the dildcultics minor was in, 
advunces monoy which is utilised to avert the 
danger the creditor advancing money is entitled 
to bo reimbursed from the property of minor. 

[P129C2] 

(b) Contract Act, S. 68— Word “necei- 
saries” means money urgently required for 
requirements of minor. 

Word ‘ ’noccssarics” in S. 68 includes money 
urgently needed for the requirements of a 
minor and cannot be restricted to what isnecss" 
sary for elementary requirement of minors such 
as food and clothing ; 32 All. 325 ; 7 Gal UO 
and 21 Cal. 372, Ref. [p,l29 C 21 

Shiva Prasad Sinha — for Appellants. 

A. 3/. Khtvaja — for Respondents. 

Judgment. — This is a second appeal 
preferred by defendants 1 to 5 against 
the decree passed by the First Subor- 
dinate Judge of Cawnpore modifying the 
decree of the Court of first instance in a 
suit brought by the plaintiff-respondent 
for recovery of Rs. 637-7 being Rs. 471*6 
principal and Rs. 166-i interest at the 
rate of one per cent per mensem on foot 
of a promissory note executed by one 
Mir W'ilayat Husain (defendant 7) under 
the following circumstances. Defendants 
1 to 5 were minors on the date of the 
pronote. Except one who has since 
attained majority they are still minors. 
Mir Wajid Ali (defendant 6) was their 
certificated guardian. He is a very old 
man being aged 75, and probably for 
that reason left the affairs of the minors 
to be looked after by his son Mir Wilny*^ 
Husain, defendant 7. 'TDefault was made 
in payment of Government revenue in ^ 
respect of the minor's property. Both 
the lower Courts have found* that the 
Naib Tahsildar arrived to attach the 
property belonging to the ininors for 
realisation' of Government revenue. ^ 
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was under' those circumstances that 
Dindayal defendant 8 advanced the 
necessary sum of Es. 471-6 on foot of 
the pronote now sued on for payment of 
Government revenue. But for this timely 
assistance the property of the minors 
would have been attached and sold for 
satisfaction'of Government revenue. De- 
fendant 8, the original creditor, assign- 
ed his rights to the plaintiff-respondent, 
who has accordingly brought the present 
suit for recovery of money due from the 
estate of the minors. The Court of first 
instance held that the minors were not 
liable for payment of what, may be found 
. due to the plaintiff-respondent. A decree 
was, in that view, passed against defen- 
dant 7, the executant of the pronote. 
On appeal by the plaintiff-respondent the 
lower appellate Court held that the 
pronote executed by defendant 7 was not 
binding on the minors, who cannot be 
made liable on foot thereof. But in view 
of the circumstances found by it, which 
we have already mentioned, it held that 
the provisions of S. 68, Contract Act, 
justified a decree being passed against 
the estate of the minors for what had 
been advanced to satisfy their “neces- 
sity.” It should be mentioned that 
defendant 6, the guardian, was accord- 
ing to the finding of the lower appellate 
Court, present when the transaction 
ending in the execution of the pronote 
was entered into. The lower appellate 
Court apparently was of opinion that 
though he did not execute the pronote, 
he is to be regarded as a consenting 
party to the transaction of loan. The 
decree was, for that reason, passed not 
only against defendants 1 to 5, the 
minors, and defendant 7, the executant 
of the pronote, but also against the gaur- 
dian, defendant 6, who had not joined in 
execution of the pronote. Defendant 7 
has acquiesced in the decree passed by 
the lower appellate Court and nothing 
further need be said as regards him. 
Defendant 7 has likewise not appealed 
from the decree passed against him by 
the lower appellate Court. 

It is contended on behalf of defendants 
1 to 6 that 8. 68, ContracW Act, relied on 
by the lower appellate Court is not ap- 
plicable to the circumstances of the case, 
i Ife is argued that no “necessaries” were 
I supplied t^ them, but the money ad- 
j vanced by defendant 8 was utilized for 
payment of Government revenue, which 
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ought to have been paid out of tlio in- 
como derived from the zainindari pro- 
perty in resi)ect of which revenuo was in’ 
arrears, ^Yo do not think that the scope 
of S. 68, Contract Act can be so narrowed, 
down as to exclude a case of this hind. 
It may be that the guardian of the ap-i 
pellants ought to have paid the Govern-' 
ment revenue before ineuning any other 
expenses out of the income in his hands, 
but antecedent mismanagement will not' 
alter the circumstances whicli existed ati 
the time when the loan was advanced! 
by defendant 8. It cannot be disputed! 
that the property of the minors was 
threatened to be attached and there was 
imminent danger of the same being sold 
for satisfaction of revenue. If, therefore, 
defendant 8, realizing the difficulties the 
minors w’ere in, advanced the money 
which was applied to avert the danger 
with which they were faced, we are of 
opinion that the terms of S. 68, Contract 
Act are clearly applicable. The word 
“necessaries” in S. 68 certainly includes 
money urgently needed for the require- 
ment of minors and cannot be restricted 
to what is necessary for elementary re- 
quirements of the minors such as food 
and clothing. 

In Nandan Prasad v. Aj'udhia Prasad 
(l), S. 68, Contract Act was applied by a 
Full Bench of this Court to a case in 
which money had been advanced for the 
performance of the marriage of the sister 
of the minor whose estate was sought to 
be made liable. It was found that the 
money was really needed for the perfor- 
mance of her marriage. It was held that 
the money should be considered as one 
“supplied for necessaries’ within the 
meaning of S. 68, Contract Act. Eefer- 
ence may also be made to Watkins v. 
Dhunnoo Baboo (2) and Sham Charan 
Mai V. Debija Singh (3), which are in 
point. In view of the circumstances of 
the case and the state of the law we 
have indicated, the decree passed by the 
lower appellate Court is correct. This 
appeal must fail and is accordingly dis- 
missed with costs. 

* 

V.B./b.k, Appeal dismissed. 


fl) [1910] 82 All. 825=5 I. U. 413=7 A. L. J. 
286. 

fS) [1881] 7 Cal. 140=8 C. L. B. 488. 

(3) [1894] 21 Cal. 872. 
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Niamatullah and Bekket, JJ. 

Shn'’' BdivViati Singh and others — 

PI a i n t i iT.^ — A p pe H ants. 
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V. 

Snhfleo Prasad Singh — Defendant — 
PiCSpondent. 

Beconcl Appeal No. 1610 of 1026, De* 
cidofl on 12fc]i November 1920, ajjainst 
decree of Dist. Judge, Allahabad, D/- 
2yth April 1925. 

Evidence Act, S. 11— Deed barred by 
S. 49, Registration Act, is admissible in 
evidence under S. 11 if inconsistent with 
fact in issue— Registration Act, S. 49, 

A doed whicii is not aclmissiblo dti evidence 
on account of its being barred mulor S. 49, 
Kegistration Act, can he admittod in evidence 
under y. 11 if it is inconsistent with fact in 

[P 130 0 2] 

A. P. Bagchi, AvihiJca Prasad Dube, 
TL 0. 2lukerji and Kedar Ptath Shtha — 
for Appollants. 

Mushtaq AJmad—iov Respondent. 

Judgment— These second appeals 
are brought by the plaintiffs against de- 
cree of the lower appellate Court. The 
plaintiffs brought throe suits on the al- 
legation that tliQ plaintifts belonged to 
two branches of the family of Ajaib 
Singh and the defendant Pudai Singh 
now 'represented by his son Sahadoo 
Singh l)elongod to the third branch. 
The plaintiffs alleged that this family 
was joint up to the year 1322 F when 
there was a partition. The plaintiffs 
alleged that some property remained 
undivided in that partition, and accord- 
ingly they sued for partition of that un- 
divided property. Further the plaintiffs 
alleged that some property allotted to 
them in the partition was in the pos- 
session of the defendant and some of 

these suits are brought on that basis. 

Ihe defence mainly was that in 1308 F 
there had been a partition, and that 

by the plaintiffs in 
1322 F was untrue. On behalf of the 
plaintiffs certain chithas were produced 
which gave details of property allotted 
to the plaintiffs in the partition of 
1322 F. The defence, on the other 
hand, produced a deed of relinquish- 
ment of the date of that partition 
winch showed that certain items of 
property allotted in the chithas of the 
plaintiffs to the plaintiffs were in f'lpf 
relinquished by the plaintiffs in favoul 
o the defendant. One of the grounds 
of appeal before us is that this deed of 


relinquishment should not have been 

admitted into evidence, because.it was 
unregistered, and that its admission 
was l>arrca by S. 49, Registration Act. 
It is quite true' that section prevents 
the use of the deed of relinquishment 
for any purpose affecting immovable 
property or being evidence of any 
transaction affecting immovable pro- 
porty. But we consider that the doeu-' 
raent was correctly admitted under S. 
11, Evidence Act, because it is incon- 
sistent with the facts in issue, i. e., 

with the chithas relied on by the plain- 
tiff. 

The lower appellate Court has 
found as a fact that the chittas pro- 
duced by the jilaintiffs are forgeries and 
that there was not a partition in 
1322 P such as is evidenced by the chit- 
thas. This is a finding of fact and is 
not open to challenge is second appeal. 
AV e consider therefore that these se- 
cond appeals must fail so far as they 
relate to the deed of relinquishment. 
The Court of first instance had dealt 
with one item of property as follows. In 
para, 7 of the plaint it was alleged that 
plaintiff 1 and defendant 1 obtained a 
decree for Rs. 823-9-0 in suit No. 101 
of 1911 on 2nd June 1911, and that the 
defendant 1 alone realized that amount 
17th April 1921. In the written 


on 


statement it was admitted that the de 
cree^ w'as passed and the amount was 
realized although the defendant stated 
that he did not know on what date. No 
further evidence on the point appears to 
have been tendered and the case put 
forward by the defence that there had 
been a transfer of two bonds .by defen- 
dant 1 to plaintiff 1 in satisfaction of his 
share of this decretal amount was not 
proved Accordingly the Court of first in- 
stance granted a decree in favour of the 
plaintiff for Rs. 549-0-8 with proportion- 
ate costs, that is a share of two-thirds 
in favour of the plaintiffs. The lower 
appellate Court reversed this finding to 
the extent of decreeing only one-half to 
the plaintiffs. The grounds for this de- 
cision appear to be the fact that the de- 
cree was in the names of two persons 
plaintiff 1 and defendant 1, and accord- 
ingly the lower appellate Court thought 
that these persona were'entitled to share 
the decretal. amount in equal shares. But 
it appears to us that in the absence 
anything to the contrary the natural 
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presumption is that this decree was 
passed on a loan from the joint family 
and 'accordingly the decretal amount 
ought to have been divided in the 
shares of the joint family and that after 
the partition the plaintiffs should re- 
ceive a two-third share. Accordingly 
we allow the appeals to this extent 
that we restore the decree of the Court 
of first instance of Es. 549-0-8 to the 
plaintiffs with proportionate costs 
throughout. The defendants will get 
proportionate costs of the appeals in 
this' Court. 

v.B./r.k. Order CLGCordinghj, 
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Niamatdllah, J. 

Chatiir Prasad— Bara Bacha and 
others — Plaintiffs — Appellants. 

V. 

Baijnath Prasad and another — De- 
fendants — Eespondents. 

Second Appeal No. 95 of 1928, De- 
cided on 20th November 1929, from a 
decree of Sub-Judge, Gazipur, D/- 31st 
October 1927. 

(a) Limitation Act, S. 5 — Respondent liv- 
ing in different province dying four days 
before filing of appeal — Appellants not 
aware of death — Application to amend 
memo of appeal made after expiry of limi- 
tation — ^Time was extended. 

IPour days before filing of an appeal respon- 
dent had died. The appellants were not aware 
of the death. An application was made to 
make necessary additions after the expiry of 
limit.ation. The Court was satisfied that the 
error was bona fide and the respondent was 
living ill clifierent province. 

Held: that ‘period of limitation could be 
extended. [P 132 C 1] 

:ft(b) Civil P. C., S. 107; O. I. R. 10. 

and S. 153 — Memorandum of appeal 
can be amended as regards parties to cor- 
rect bona fide error. 

Although an appeal directed against a dead 
man is not appeal, if the name of such dead 
man appears on the petition of appeal instead 
of his legal representatives, through a bona 
fide error the petition of appeal can bo al- 
lowed to be amended under the provisions of 
0. 1, R. 10, road with Ss. 107 and 153. 

[P 131 0 2] 

(c) Civil P, C., S. 153— ^*Any proceeding”. 

The expression '^any proceeding” is general 
enough to include filing of au appeal. 

[P 132 C 1] 

M, L. Agarwala — for Appellants. 

Janki Prasad — for Eespondents. 

Judgment. — This appeal arises out 
of a suit brought by the present appel- 
lants and one Debi Prasad# who was 
plaintiff 1 in the array of partieSi for 


demolition of certain buildings made l)y 
the defendant-respondents. Tlio suit 
was decreed by the Court of lirsb in- 
stance, but has l) 0 on dismissed by tlio 
lower appellate Court on appeal by the 
defendants. 

It appears that Debi Prasad died on 
16th June 1927. The appeal was ii led 
in the lower appellate Court on 20tli 
June 1927, i. e., four days after the 
death of Debi Prasad. He was, how- 
ever, shown as the first respondent. On 
loth July 1927 an application was made 
by the defendants (appellants bo'ero 
the lower appellate Court) asking for 
permission to implead the legal re- 
presentatives of Debi Prasad and for 
extension of time under S. 5, Lim. Act, 
on the ground that they were nob aware 
of the fact of Debi Prasad's death when 
the appeal was filed. The lower appel- 
late Court granted this application, be- 
ing satisfied that the mistake in im- 
pleading Debi Prasad as a respondent 
was bona fide and that the circum- 
stances justified the application of S. 
5,tiim. Act. On the merits the appeal 
was allowed and the plaintiffs’ suit was 
dismissed. 

The present second appeal has been 
filed by the plaintiffs, and the only 
question argued on their behalf relates 
to the order passed by the lower appel- 
late Coux’t on the application dated 
20th June 1927 permitting the legal 
representatives of Debi Prasad to be 
shown as respondents and extending the 
period of limitation on cause shown. It 
is contended that an appeal, which w'as 
no appeal in its inception in conse- 
quence of a dead man having been 
shown as a respondent, cannot become 
a good appeal by a subsequent amend- 
ment and by the legal representatives 
of such respondent being impleaded as 
respondents. It may be conceded that 
ordinarily an appeal directed against a| 
dead man is no appeal in law ; but it 
cannot be disputed that bona fide 
error in petitions of appeal as in case 
of plaints can be allowed to be amended 
in appropriate circumstances. I am of 
opinion that the provisions of 0, 1, 
E. 10, Civil P. C., read* with S. 
107 of the same Cocle, enables a 
Court to allow amendment of petition 
of appeal and addition of parties as res- 
pondents. Dr. Agarwala has referred 
mo to 0. 41, R. 20, Civil P. 0., in sup- 
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poi't of contention that the powers 
of the appellate Court in the matter of 
atUliiij:; pai ties is limited by its terms. 
I am unable to accept this contention. 
0. 11, R. 20, specitically refers to addi- 
tion of parties wlio hgured as ])laintitfs 
or as defendants in the original suit. 
0. 1, R. iO, Civil P. C., is general and 
read with S. 107 permits addition of 
parties in appeal in a proper case, as- 
suming, of course, that the addition of 
a new party in appeal is not objection- 
ablo on any other ground. S. 163, 
Civil P. C., has l}een apidied by the 
Madras High Court in a case similar to 
the one l^efore me : see Gopala Kr'ni- 
itai/ya v. LaJcsJnncuia Eao {l). It pro- 
vides that the Court may amend any 
defect or error in any proceeding in a 
suit. 

Read with S. 107, Civil P. C., 
it will certainly be applicable to ap- 
peals. The expression "any proceeding” 
is general enough to include filing of 
an appeal. For these reasons I hold 
that the lower appellate Court did not 
act contrary to law in allowing the 
names of legal representatives of Debi 
Prasad being inserted in the heading of 
the petition of appeal and the name of 
Debi Prasad being removed. This be- 
ing done, the question which at once 
arose was whether as against the 
newly added respondents the appeal 
should be regarded to be w'ithin limita- 
tion. If the addition had been made 
before the expiry of the period of limi- 
tation, no further question could have 
arisen. In view, however, of the ap- 
plication dated 15th July 1927 having 
been made long after the expiry of the 
period of limitation, the appellants be- 
fore the lower appellate Court fell 
back upon the provisions of S. 5, Lim. 
Act. They succeeded in showing to the 
satisfaction of the lower appellate 
Court that they were not ‘aware of the 
fact of Debi Prasad’s death before the 
appeal was filed, as the latter lived in 
Chhapra district in another province. 
Considering all the circumstances, the 
lower appellate Court extended the 
period of limitation. The discretion 
exercised by the lower appellate Court 
does not seem to have been exercised 
in an unreasonable manner. This 
being so, the appeal which the lower 

Mad. 18 
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appellate Court 'eventually heard was- 
in form as regards parties and was un- 
affected by any rule of limitation. 

In the view which I take of the ques- 
tions .argued before me this appeal can- 
not succeed. It is accordingly dismissed 
with costs. 

Y.B./R.K. Appeal di$7ni$sed. 
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SULAIMAN, Ag. C. J. and KeNDALL, J. 

G. L P. Rij. Co. and others — Defen- 
dants — Appellants. 

v. 

Jugul Kishore Mukat Z;/z^“~PlaintifIs 
— Respondents. 

First Appeal No. 352 of 1926, De- 
cided on 24th October 1929, from de- 
cree of Sub- Judge, Bulandshahr, D/- 
30th March 1926. 

(a) Railways Act, S. 72— "Deterioration'^ 
includes depreciation in value — Contract Act. 
S. 161. 

The words "deterioration" in the risk note 
is wide enough to include depreciation in 
value on account of a fall in the price of the 
goods. The meaning of the word "deteriora- 
tion" in S. 16l which imposes liability on rail- 
way company is the same as in tho risk note 
form B, which lays down special conditions 
Under which the railway company is pro- 
tected ; A. I. R. 1924 All 8, Expl. and Dtsf.) 
A. I. R. 1929 All 597, Appl A, I, B, 1925 IVaji 
350, Foil. [P 134 0 2] 

(b) Railways Act, S. 72 — Risk note — Liabi- 
lity ^of railway — IVhere loss is incurred by 
consignor, goods being taken by different 
route, railway company is responsible. 

If the goods are taken across a different 
route, and loss is incurred by the consignor, 
tho carrier, i. e., the railway company, is res- 
ponsible. When the contract is to relieve the 
company from liability for loss, damage, mis* 
conveyance, misdelivery, delay or detention of 
or to such goods during transit, the exemption 
is only from liability during the transit and 
when once the goods are diverted from that 
route the protection ends, Change from ordi- 
nary route, therefore, puts an end to the pro* 
tcction given by the risk note : Heilson 
London and North* Western By. Co. (19221 and 1 
J* 192; (1922) 2 A..C, 263, Foil] A. LB. 
1922 Row. 74: A. I. R. 1925 All. 10; A.I.B. 
1924 Bom. 386 and A. I . R. 1928 Lah. 899, 
Bel. on. [p 135 G 1] 

(c) Railways Act, S, 72 — Intention to 
^*«rL**^ must be in unambiguous languagCi 
- Where exemption from responsibility I® 
claimed by a railway company on the basis of 
^ Jiote, the intention to exempt should b® 
e^ressed in clear and unambiguotis languago* 

^ [P 195»C 21 

(a) Contract Act, S. 73— Interest shooM 
not be granted when full compensation ** 
given to person suffering loss-But interest 
can be allowed as compensation for lo** 
to delay in payment. , „ 

Dicerence in prices represents the 
amount of compensation to be given ondet 
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S. 73, Contract Act, on account of loss sus- 
tained by fall of market prices and decree for 
interest on such amount should not be given. 
But plaintiff is entitled to interest on account 
of delay in payment of amount due to him as 
loss and it can be awarded as compensation 
.calculated on basis of interest. [P 136 C 1] 
(e) Railways Act, 5. 80 — Plaintiff can 
implead both companies in suit. 

Although S. 80 gives plaintiff the option to 
sue any of two companies through whom the 
goods have been carried, it by no means pro- 
hibits him from impleading both the com- 
panies in a suit. Indeed, in many cases it may 
be difficult for the plaintiff to know before the 
institution of the suit on which line the loss 
actually occurred. [P 136 C 2] 

Ladli Prasad Zutshi — for Appellants. 

K. N. Katju — for Kespondent, 

Judgment . — This is an appeal by the 
railway companies from a decree in a 
•suit brought to recover damages on ac- 
count of the fall in the price of the goods 
as a rasulli of an unreasonable delay in 
delivery. Bales of cotton under two 
separate consignments were despatched 
by the plaintiff from Khurja City for 
Cotton Depot at Bombay on 1st Decem- 
ber 1923. One consignment reached 
Bombay in time and ,,there is no com- 
plaint about it. The second consign- 
ment was to be sent to Bombay via 
Jumna Bridge (Agra), The consignment 
passed Jumna Bridge and reached 
Jhansi on 7th December 1923 but at that 
station owing to a mistake by one of the 
servants of the G. I. P. Ey. instead of 
being forwarded to Bombay it was sent 
to Collectorganj, Cawnpore, It remained 
there for a long time till the mistake 
was discovered and was ultimately sent 
to Bombay where it arrived in two lots, 
the bulk arriving in Bombay on 25th 
February 1924 and four bales arriving 
on 24tb March 1924. The delivery was 
taken by the plaintiff of these bales 
within two or three days of their arri- 
vals. The plaintiff claimed that there 
was a fall in the price of cotton which 
resulted in a loss to him and he claimed 
damages as well as interest on account 
of such loss alleging that the loss was 
due to the wilful neglect and negli- 
gence of the company's servants. 

The defendant companies pleaded that 
there was no wilful negligence on their 
part and also urged that they were pro- 
tected under the special contract entered 
into between the parties in the form of 
risk-note B. It was further asserted 
that the whole transaction had resulted 
in a net profit to the plaintiff and he 
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was not entitled to get any damages. 
The claim for interest was also con- 
tested. 

The learned Subordinate Judge has 
decreed the claim for damages holding 
that the consignment in the ordinary 
course should have arrived at Bomliay 
on 20th December 1923 and that there 
w'as an unreasonable delay on account 
of the negligence of the G. I. T. Ey. 
Company’s servants. He has further 
held that the prevailing market rate 
about the time when the goods arrived 
at Bombay was Es. 480 per candy, i. e., 
two bales. He has therefore given the 
plaintiff a decree for the difference in 
the value of the goods calculated at the 
rate prevailing on the date when the 
goods ought to have been delivered and 
the rate that prevailed when the goods 
actually arrived at Bombay. In addi- 
tion to the amount he has given to the 
plaintiff interest in the amount of dama- 
ges from 20th December 1923 till the 
24th November 1924, the date of the in- 
stitution of the suit. 

Several points have been urged in ap- 
peal before us. The first question is 
whether the railway company was pro- 
tected under the special contract as con- 
tained in risk-note form B. The plain- 
tiff despatched the consignment at a 
special reduced rate and agreed in writ- 
ing that the said goods may be carried 
in transit, from Khurja City via Jumna 
Bridge to Cotton Depot, harmless and 
free from all responsibility for any loss, 
destruction or deterioration of or damage 
to the said consignment from any cause 
whatever except for the loss of a com- 
plete consignment or of one or more 
packages forming part of a consignment 
due to wilful neglect of or theft by the 
servants of the companies. In this case 
the loss caused to the plaintiff is on ac- 
count of the difference in the prevailing 
market prices between the date when 
the consignment should have arrived 
and the date when it actually arrived. 
It is not suggested that there was any 
inherent deterioration in the quality of 
cotton but on the findings of the Court 
below it cannot be disputed that there 
was a depreciation in the value of the 
goods on account of the fall in the 
price. 

The first question for consideration 
before us is whether the word “deteri- 
\ oration" in the risk-note is wide enough 
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to cover depreciation in value on ac- 
count of the fall in the market price. 
On this point the autlioritios are to 
some extent conHicting. It has been 
(leti?iitely laid down Ijy the Lahore High 
Court in the case of B. I. Uy. Co. LuJ. 
V. Diana Mai Gnlah Sin(}h (1) that a 
fall in the market value is not contem- 
plated by the use of the word “deteri- 
oration” in such note. On the other 
hand the caso of Madras liaihray Co. v. 
Govinda liau (2) is some authority for tlie 
view that the scope of tlie word “deteri- 
oration” is wide enougli to include such 
a case. Recently there has been a pro- 
nouncement by Mukherji, J., in Bhagiran 
Das Lachhmi Marayan v, B. N. Ry. (3] 
that the word deterioration” does in- 
clude a loss in the value of the goods 
consigned owu’ng to a delay in delivery. 
It has been suppo.sed by tlie Judicial 
Commissioners’ Court at Nagpur in seve- 
ral cases B, N. By. Co. v. Dillu [A. X. B. 
1925 Mag. 350) that the authority lor 
holding that the word deterioration” 
does not imply a depreciation in value 
is to be found in the case of E. I, By. 
Co. V. Gopi Krishna Kashi Prasad (4), 
In that case, however, the decision was 
not that the plaintiff should get a de- 
cree for the fall in the price of the 
article but it was held that the delay in 
delivery was so long that the article had 
become unserviceable and the plaintiff 
should be given a decree for its total 
value with_ interest, and the goods 
should remain with the defendant com- 
pany^ to be disposed of by them. That 

case IS therefore not a direct authority 
on this point. 

That the word '*deteriovation” can 
connote the idea of a depreciation in 
va ue IS borne out by the use of that 
^piossion in the judgments delivered jn 
Wtlson V. Lancs, and Yorks. By. Co. (5) 
which have been referred to by the 
learned Judges in the Madras case 
quoted above. In Murray's dictionary 
as well as in Webster’s dictionary the 
word deterioration” is taken to be wide 
enough to mean “become lower or im- 
paired in quality or value.” 

_ An additional reason for bolding that 

Lah. 255=5 Lah. 523, 

(2) [1898] 21 Mad. 172. 

(3) A. I. R. 1929 All. 597. 

(4) A. I. R. 1924 All. 8=45 All 534 

(5) [18S1] 80 L. J. C. P. 232=9 6 B fn « I 
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the word “deterioration” covers the idea 
of depreciation in value will appear 
from the following circumstances; S. 72 
Railways Act, sub-Cl. 3, lays down that 
nothing in the common law in England 
or in the Carriers Act regarding the res- 
ponsibility of common carriers shall 
affect tlie responsibility of a railway 
administration and sub-Cl. 1 provides 
that the responsibility for the loss, des- 
truction or deterioration of animals or 
goods delivered to the railway adminis- 
tration to be carried by railway shalU 
subject to the other provisions of this 
Act, be that of a bailee under Ss, 161» 
152 and 161, Contract Act, 1872 and sub- 
Cl. 2 provides that an agreement pur- 
porting to limit that responsibility shall 
be in writing and on an approved form. 
Now S. 161, Contract Act, lays down that 
if by the default of the bailee, the goods 
are not returned, delivered or tendered, 
at the proper time, lie is responsible to 
the bailor for any loss, destruction or 
deterioration of the goods from that 
time. It is clear to us that the mean 
ing of the word “deterioration” in S. 161 
which imposes the liability on the rail- 
way company must be the same as in 
risk-note form B which lays down the 
special conditions under which the rail 
way company is protected. In both 
these, deterioration” resulting from a 
delay in tendering the goods is contem- 
plated. Our attention has not been 
drawn to any case of this Court which 
has directly laid down a contrary opi- 
nion. We therefore accept the view 
expressed by Mukerji, J., in the un- 
reported case and hold that the word 
deterioration” is wide enough to in 
elude depreciation in ‘value on account 
of a fail in the price of the goods. 

It follows therefore that if the rail- 
way companies have carried out their 
contract they would be protected from 
all liability because of the -special con- 
tract entered into between the parties. 

Bub the next point urged on behalf of 
the plaintiff is that the contract bet- 
ween the parties contemplated that the. 
goods should be transmitted across the 
ordinary route within a reasonable tinie 
and that when the railway company fl 
servants owing to a mistake or negii:j 
gence diverted the goods from Jhansi to 
Cawnpore the route was changed and: 
the contract was not carried out. It 
quite clear that the entire delay occurr^d^ . 
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because the goods were wrongly sent 
from Jhansi to Cawnpore and the plain- 
tiff would not have suffered any loss but 
for this diversion of the route. The 
question which we have to consider is 
whether this circumstance deprived the 
railway company of the protection to 
which they were entitled under the risk- 
note form B. On this question of law 
the preponderance of authority is un- 
doubtedly in favour of the plaintiff. The 
Court of appeal in the case of Neilson v. 
London and North Western Railway 
Co. (6) laid down that if the goods were 
taken across a different route and loss 
was incurred by the consignor, the car- 
rier was responsible. That principle 
was applied by the Bombay High Court 
in the case of Vali Mahomed Hamad v. 
Agents G. I. P. Ey. Co, (7) to the case of 
the diversion of route by a railway com- 
pany. After this case the House of 
Lords affirmed the opinion of the Court 
of appeal [L.B. (1922) 2 A.C. 263] in the 
case mentioned above and their Lord- 
ships unanimously accepted the view 
that : 

“whore the contract is to relieve the com- 
pany from all liability for loss, damage, mis- 
conveyance, misdelivery, delay or detention of 
or to such goods (during any portion of transit 
or whilst left in the company’s possession to 
be stored whether the subject of a charge or 
otherwise) the exemption is only from liability 
during the transit and when once the goods ar 
diverted from that route the protection ends.'* 

Ifc was also remarked by their Lord- 
ships that : 

“where a carrier seeks to protect himself 
from liability for the negligence of his servants 
by exemptions of this far reaching character 
be must do so in clear and unambiguous lan- 
guage, language which will convey to persons 
of ordinary understanding that he is reserving 
to himself a freedom from liability, save in the 
particular cases indicated, for anything that 
may happen to the goods entrusted to him to 
be carried to any named destination whether 
the route be or bo not indicated.” 

This case has been discussed at con- 
siderable length in a well considered 
judgment by Boys, J., in the case of 
Janhi Das Oobind Bam v. Secy, of 
State (8) in which passages from the 
various judgments have been quoted in 
^ exfcenso. It is therefore not necessary 
j for us to repeat what has already been 
■ quoted and reported. Since then the 

f IBombay High Court in the case of 

J (61 tl922] 1 K, B. D. 192. 

’ (7) A. 1. B. 1632 Bom. 74=46 Bom. SSa 

I (8) A. 1. B. 1935 All. 10=47 All. 284.' 
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Laxmi Nara in V. G. I. P. By. Co. (9) 
and the Lahore High Court in tho case 
of Secy, of State v. Dyal Mai Gujar 
Mai {A. I. B, 1928 Lah. 899) liavo fol- 
lowed the same rule and held that tho 
change from the ordinary route puts an 
end to tho protection given by tho risk 
note. 

The language employed in the risk 
note form B is certainly not so clear as 
to inform the consignor that any loss 
incurred by him on account of delay 
that may be caused by sending the goods 
along a wrong route would not make tho 
company at all liable. If the idea was 
to exempt the company from responsi- 
bility even in such a case it should have 
been expressed in clear and unambigu- 
ous language. The party which claims 
exemption from statutory liability on 
the basis of a special contract must 
satisfy the Court that the language on 
which the claim is based is f]’ee from 
all ambiguity and clearly gives the pro- 
tection. 

In view of the preponderance of auth- 
ority in favour of the plaintiff we must 
hold that that protection ceased to be 
operative as soon as tlie goods were 
taken out of their ordinary route. 

The next point urged on behalf of the 
railway companies was that there was 
no clear finding and at any rate there 
was no satisfactory evidence to show 
the actual market rate after the 27th 
December 1923. The evidence on this 
point was all one-sided, Jamna Das 
Earn Das, a witness, proved that on 
19th February 1924 the rate was Rs. 480, 
per candy and he was able to sliow an 
entry in his sauda book for that date. 
He also stated that he himself sold 
Dhuri cotton which is similar to Khurja 
cotton at Rs. 480 per candy on 4th 
March 1924. Although the witness 
Kishan Lai was not able to show any 
entries in his account books after the 
27-th December 1923 showing the rate 
at which goods were sold or purchased 
by him he did state that the rate bet- 
ween the 19th February 1924 and 24th 
February 1924 was between Es. 475 and 
480 per candy. He further stated that 
there was no variation in the market 
rate of Khurja cotton between the 18th 
March and 31st March 1924 and that 
the market was steady at Es. 470 per 
candy. Another witness Dayaii also 
(9) A. I. B. 1924 Bom. 986. ^ 
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3'iid tint on lOtb M.ircb 11)21 the rate 
of fvlinri:i cottoM was Rs. 16-j per candy, 
ilio evidonro w.i.s all one-sided and the 
railway conip.inv did not atteinr't to 
jiroduco any evidence to the contrary, 
dJio Jc-irncd Subordinate ■lud'^e 0!i a 
consideration ol the evidence came to 
tbo conclusion that Rs, -psO should be 
aocoptod as the prevail in, inarlcofc rate 
between February and March 11)21. We 

see no reason to interfere witJi that 
find in 'f. 

The other Ijudings tdiat in fclie ordi- 
nary course the iiiaxiiuuiD period during 
wJneb the goods ought to have been 
delivei'ed was 20 days and that on 20th 
ricc-Nuiber 11)23 the market rate was 
Iis. 5^,“:) ])or candy have mt been chal- 
lenged before us. The amount of damage 
accepted by the Court below represent- 
ing the dilTorerice betweeeti the market 
value on the date when the goods ought 
to have been delivered and the dates 
when they arrived at Bombay is there- 
fore correct. Wc agree with the Court 
below that tbepUintilT cannot be called 
upon to give credit for any profit that 
he might have made subsequent to the 
taking of the delivery of the goods, by 
postponing their sale and speculating on 
the market. Had he sufifered any fur- 
ther loss he could not have made the 
company liable for it. Jamal v. Uoolla 
Dawood Sans & Co. (10). 

The ne.xt point on behalf of the com- 
pany IS that the learned Subordinate 
Judge has wrongly allowed interest on 
the amount of ascertained damages. It 
eeerns to us that this contention is 
partly correct, _ When the learned Judge 
gave the plaintiff a decree for the diffe- 
^nce between the market price on 20th 
December 1923 and the price in Febru- 
ai’y 1921 he should not have given a 
decree for interest on this amount. The 
difference in the prices represents the 
uU amount of compensation to which 
the plaintiff is entitled under S 73 
Contract Act. But the interest on the 

from 24th March 
1924 till the date of the institution of 
the suit represents the further loss suf- 
fared by the plaintiff on account of the 
delay m the payment of the amount 
due to him and it could certainly have 
been awarded to him as compensation 
Cjdeola.ted on the basis of inteiAgt 
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The last point urged on behalf of the 

company Sis tliat under S. 80, Railways 

Act the plaintiff had the option of suint 
either the E. I. Railway to which the 
goods were delivered or the G. I. p. 
iUilway on whoso railway the deterior- 
ation occurred. It seems to us that 
althongh 8. 80 gives the plaintiff that 
option it by no means prohibits him 
from impleading both the companies in 
a suit. Indeed in many cases it may be 
dilticiilt for the plaintiff to know before 
the institution of t!ie suit on which line 
tlie loss actually occurred. There is 
therefore no good reason for holding 
tliat the plaintiff could sue only one of 
the two companies and not both. 

We accordingly allow this appeal in 
part, modify the decree of the Court 
below to this extent that we disallow 
the amount of interest given to the 
plaintiff from 20th December 192-3 till 
the 25fch February 1924 and uphold the 
rest of the decree. The railway com- 
panies will bear their own costs and 
pay those of the plaintiff. 

R.M./n.K. Order accordingly. 
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Full Bench 

Mukerji, King and 
Niamatdllah, JJ. 

Lallu Smgh — Plaintiff — Appellant. 

0 

V. 

Jiom Nandan and others — Defendants 
— Respondents. 

Second Appeal No. 850 of 1926, Deci- 
ded on 22nd Novenober 1929 from decree 
of Sub-Judge, Ghazipur, D/- 6th Febrn* 
ary 1926. 

JJs (a) Practice — Appeal — Question of pur* 
law arising out of admitted facts can b* 
raised in first appeal. 

Per Full Bench. — A qaestioa of pure Is^ 
arising out of admitted facts can be raised ia 
the first instance in the first appeal. [P 138 0 2] 

i^(b) U. P. Rent Act (12 of 1881), S. 

Full Bench — Although usufructuary naorl* 
8*8® of occupancy holding is permissibl®* 
subsequent mortgages of the same properly 
are yoid~[mamatullah, J., contra). 

Per Full Bench.— k usufructuary inortgaB® 
of an occupancy holding being in the patura 

^^l^'lctting is permissible under Act of 
881 but it is not permissible f urtber •* 
validly pledge the same property for furtber 
advances as security by way of inortgaB® 
or charge on the same. And if such 
is created, the mortgagor is entitled to red**® 


** * * d 


4 


1 


V 


1930 


Lallu Sikgh V. Eam Nakdan (FB) (Mukerji, J.) AlUhabad l:iT 


4he holding .withoui; paying the amounts sccu*- 
red by subsequent mortgages or charges, and a 
personal covenant to pay does not change his 
liabilitv; iNiamahiUah^ J., contra), 15 All, 219, 
Bel. on] A. I. li. 1<127 AIL 743, Dist. [P 140 C 1] 

(c) Transfer of Property Act, S. 100— Per 
Full Bench- Usufructuary mortgage of a 
transferable holding — Subsequent bonds for 
furthei advance, stipulating not to redeem 
unless both bonds are paid for, creates 
•charge and not a mortgage— (Mit/rer/i, J,, 
contra.) 

Per F^tll Bench. — Where a transferable hold- 
iug is mortgaged by usufructuary mortgage a 
second bond for subsequent advance stipulating 
not to redeem or resume possession of the hold* 
ing without paying not only the sum advanced 
under the first deed but also that under the 
■second creates a charge on the property and 
not a mortgage, {Mukerji, J., contra) ; A. 1. B. 
1922 All. 174 {F.B.), Ref. [P 153 G 1] 

(dj Transfer of Property Act, S. 60 — Sums 
not secured by mortgage but by personal 
covenant to pay — Mortgagor cannot be com- 
pelled to pay as condition of redemption. 

Per Full Bench. — A mortgagor caunot be 
compelled as a condition of redemption to pay' 
■sums which are not secured upon the mortgage 
property nor can mere personal covenant to 
pay unsecured debts without pledge bo binding 
on the mortgagor : {Case law discussed.) 

, _ [P 158 0 1] 

fe) Transfer of Property Act, S. 61 — Whe- 
Mortgagor's liability is for subsequent 
■advances depends upon the language em- 
ployed in subsequent transactions. 

Per Mukerji, J. — The question whether or 
'not a mortgagor is liable to pay money secured 
■on a subsequent bond by which a further liabi- 
lity is sought to be created on the property al* 
leady^ mortgaged has to be answered on consi- 
deration of language employed in the subse- 
•quent transactions, [p l 38 0 2j 

(f) Transfer of Property Act, S. 61 — Prin- 
•ci pie governing security for further loans 
and liability of mortgagors enunciated. 

Per Mukerji, J. — Where a man borrows 
money on security of his property, the property 
worth more than the amount borrowed 
*. lender and the borrower agree 

that the property is capable of being served as 
security for further loans there is nothing to 
lender from making advances to 
the borrower on the same security. If there is 
any such second loan on the security of the 
property if the borrower repays one of the loans 
the lender has nothing to lose and he can hold 
his security till the second and the subsequent 
advance is paid up. If, however, when the 
second or subsequent advance is made the tran- 
saction happens to have no regard for the pro- 
perty previously given as security for the 
earlier transaction the lender cannot fall back 
Oh the security given for the earlier transac- 
tion and say that though the earlier obliga- 
tions have been satisfied by the borrower, he 
Would still bold the property pledged or given 
OB security for the transactiou for which as a 
®ottor of agreement no security was given. In 
* J of usufructuary mortgage if the nature 
anfc * t^ahsaotiona by which the second or 

ubiaquent loans have been granted do not give 


any right to the londor to kocp the pops’ssioa 
of ulio property over which posscr-sion w. is given 
to him on the basis of the first loan, the lender 
cannot retain the property as his security n*tei' 
he has received the ainmiut of the first debt, 
and if the security does not entitle the I'^nder 
to retain possession the mere fact that a charge 
was created on the property whicti cliargo 
might allow tho lender to liring tlic propertv to 
sale subject to his own mortgngc will not pre- 
vent the borrower from redooniing iiis usufruc- 
tuary mortgage and from recovering possession: 
A. I. B. 1922 All. 174 (P, B.), Brf. 

[P 138 C 2 ; P C 1] 

(g) Registration Act, Ss. 17 and 48 — Per 
Full Bench — Non-registration of a bond 
creating further charge or mortgage on 
mortgaged property is not material to mort- 
gagor's liability— (.1/ !(/;■<• r/r, J., contra.) 

Per Full Bench . — Where property mortgaged 
is transferable, non-registration of a bond 
creating a valid pledge of same security by way 
of charge or mortgage is not material to tlie 
mortgagor’s liability under the bond. IMukerji, 
J ,, contra) ; [Case law discussed.) [P 158 C 1] 

U. S. Bajpai and Gopal Swamp— tov 
Appelianfc, 

Janki Prosad — for Respondents. 

Mukerji, J. — The plaintitf is tho ap- 
pellant in this Court. His suit was, in 
its- form, one for redemption of a mort- 
gage which his father, defendant 13 and 
one Raghunandan, who died as a mem- 
ber of the joint family with the two 
other persons mentioned, purported to 
mortgage certain occupancy lands on 
Asarh Sudi 6, 1293-F., corresponding to 
sometime in July 1886 for a sum of Rs. 
299-15-0. The plaintiff offered to redeem 
on payment of the aforesaid sum. The 
defence was that the plaintitf never 
made an offer to redeem, that there were 
two bonds by ■which certain moneys 
were tacked on the mortgage of 1886 and 
that to redeem the property thepiaintiff 
was bound to pay not only the sum of 
Rs. 299-15-0 but also two additional 
sums amounting to Rs. 1,156-4-0. One 
of these bonds is dated 27th July 1893 
and is for Rs. 170-0-0, carrying interest 
at 15 per cent per annum and the other 
was a bond dated 22nd July 1898 for 
Rs. 85-0-0 carrying interest at tho same 
rate. 

The rejoinder of the plaintiff to the 
defence that tfie plaintiff was bound to 
pay two additional sums seems to have 
been that there were no such bonds in 


existence and if they did exist, tho plain- 
tiff was not bound to pay them as a con- 
dition precedent to redemption. 

The Court of first instance held on a 



consideration of 
that one of thel 


w terms of the bonds 

"eated^ offSIge on 


Advocate Hijh C*ur| 
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the property mortga£5etl and the other 
did not. In the result, the fir.=;t Court 
decreed redemption on payment of the 
amount due on one of tdieso bonds, 
namely the liond of iSOH in addition to 
the amount due on the mortgage of 


Tiio defendants appealed and tlm 
])laintifl' filed a cros--ohjection. The 
plaintiff contended that there u'as no 
charge created on th.o property liy the 
hond of 1S9H, ana fnrthor, liaving regard 


to the nature of the property no cdiargo 
could he created according to law. The 
defendant’s appeal ^vas tliat thc}^ were 
entitled, as a condition |-rocedent to re- 
demption, to the payment of the money 
secured by the bond of lS9d as well. 

In answer to the plaintiff’s contention 
that the pU'o party mortgaged being an 
occupancy holding, it was not capable 
of having a charge oi* mortgage created 
on it, the learned Subordinate Judge; 
who heard the appeal, remarked that 
although the property could not be 
hypotliecated, but if it has once been 
hypothecated, the plaintill is bound to 
pay up the charges on it, before he gets 
back the plots. On a consideration of 
the language of the two bonds the lear- 
ned Judge in the appellate Court came 
to the conclusion that the bonds created 
a charge on the property and the jdain- 
titl must pay the total amount claimed 

by the defendants before lie could 
redeem. 

In this Court it has been contended 
that the plaintiff is not bound to pay 
the amounts of any of these bonds. The 
plea that the bonds were barred by time 
was not pressed. The appellant’s argu- 
ment divides itself up into three por- 
tions. The first is that as a matter of 
law, a further charge on the property 
could not be created by the transactions 
of 1893 and 1898, because the property 
was an occupancy holding and the law 
forbade any mortgage of it, much less a 
second mortgage, which did not involve 
delivery of possession. The second 
branch of the argument is that, having 
regard to the language of the two docu- 
ments, it was never intended that the 
occupancy holding should be re-mort- 
gaged to the mortgagee of 1886. The 
third argument which affects only one 
of the bonds under consideration is that 
it (the bond of 1898) being unregistered 
could nob operate to create a second 


mortgage 

18SG. 


on the property mortgaged in 


1 shall take up the three points sepa- 
rately. 

fe 

The question whether or not a mort- 
gagor is liable to pay money secured on 
a snbsoQucnt bond by which a further 
liability is sought to be created on pro- 
Iieity already mortgaged has always to 
}jc answered on a consideration of the 
language employed in the subsequent 
transaction. The cases on the point are 
numerous, but very few of them purport 
to lay down any principle which may 
serve as a guide to the Courts in gene- 
ral. Further, as remarked by Banerji, 
J., in the Full Bench case of Har Pra~ 
sad V. Ham Chandra (l), the case law 
on the point is conlHcting in the extreme. 
It appears to me however, that it is pos- 
sible to lay down a principle which 
alone should guide the Courts. 

A man may borrow money on the! 
security of his property, The property' 
may be worth much more than the 
amount borrowed and both the lender 
and the borrower may agree that the 
property is capable of serving as a seen-, 
rity for further loans^ In such circum- 
stances, there is nothing to prevent the 
lender from making further advances to 
the borrower on the same security. If 
there is any such second loan on the 
security of the property, if the borrower 
repays one of the loans, the lender has 
nothing to lose. He can hold his secu- 
rity till the second and subsequent ad- 
vance or advances are paid up. If, how- 
ever, when the second or any subsequent 
advance is made, the transaction hap- 
pens to have no regard to the property 
previously given as security for the ear- 
lier transactions, the lender cannot fall 
back on the security given for the earlier 
transactions and say that, although the 
earlier obligations have been satisfied 
by the borrower, he would stilT hold the 
property pledged or given as security as 
security for the transaction for wbiehi 
as a matter of agreement, no security 
was given. This statement of le^ 
based on elementary piunciples and no 
argument is needed and no authority 
need be quoted for its support. Apply* 
ing then, this principle to the case of * 
usufructuary mortgage it should follow 
that before a usufructuary mortgage® 
may be a ble to say that he wo uld hol d 
(I) A. I. R. 1922 All. 174:=44 All. 37 (F.®-)* 
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[the property given to him as security 


for the first transaction he must satisfy 
the Court that the property was re- 
mortgaged to him, usufructuarily, for 
the second or subsequent advances. If 
the transactions by which the second or 
subsequent advances were made did not 
amount to a mortgage, or amounted only 
to a simple mortgage or amounted only 
to a charge on the property (which 
would mean something inferior but akin 
to a simple mortgage) a lender cannot 
say that he would hold the possession 
back till the further advances have bean 
paid up. .The reason is absolutely clear. 
Security granted to him for the second 
or subsequent advances did not entitle 
the lender to keep possession over the 
property, originally mortgaged to him 
.with possession. It should follow that 
if the borrower wants to redeem the 
earliest mortgage which was with pos- 
session, he should be entitled to take 
back, on payment, the security which 
he had given for the loan. But if the 
second or subsequent advances are 
[secured by way of second or subsequent 
usufructuary mortgages over the pro- 
perty originally mortgaged, the lender 
can easily say to the borrower : 

“ I will accopt the amount of the first mort- 
gage and release the property so far as that 
mortgage goes, but 1 will continue to hold the 
property as the security for the second or sub- 
sequent advances for which I hold second or 
subsequent mortgages with possession over the 
same property. ” 

In these circumstances, if the borrower 
wants to take possession of the property, 
he must pay, not only th'e amount secured 
by the first mortgage, but also the 
amounts secured by the second or subse- 
quent mortgages. The borrower may 
certainly redeem the first mortgage on 
payment of the amount of the first mort- 
gage money, but the redempition will not 
bring back the property to him, if there- 
be second or subsequent mortgages by 
him entitling the lender to hold posses- 
sion of the property. 

It is on the prinoiples enunciated above 
that the Court has to look into the 
nature of the transaction by which fur- 
ther charges are said to have been 
I created on the property. The Court has 
) to see in such cases whether the second 
I or subsequent transactions amount, subs- 
tantially at any rate, to second or sub- 
f sequent usufructuary mortgages over the 
j property originally mortgaged. 1 have 


already pointed out that if the lu'ituve 
of the transactions by which the second 
or subsequent loans havo been gi-aiited 
do not give the louder any right to koop 
possession over tlic propci'ty over wliich 
possession was given to him on the l)asis 
of the first loan, the leiuler cannot; retain 
the property as his security after he has 
received the amount of the ihst loan. 
The Courts have no doubt son’ietiines 
used language, loosely, by saying that 
subsequent transactions by which money 
was borrowed created a "charce ' on 
the property originally mortgaged with 
possession and, therefore, the lender is 
entitled to the subsequent advances as a 
condition precedent to the redemption 
of the original usufruefcury mortgage 
The use of the word, “charge” in such 
cases must be held as made in a non- 
technical sense. If in the subsequent 
advances, no security was given or if 
the security given did not entitle the 
lender to hold possession of the property 
as his security, the mere fact that a 
charge was created on the property, 
which charge might allow the lender to 
bring the property to sale subject to his 
own mortgage, will not prevent the bor- 
rower from redeeming the fii’st “usufruc- 
tuary” mortgage, and from recovering 
possession. 

Following up this principle, we havo 
to see first whether the two subsequent 
transactions in this particular case crea- 
ted or not a second or subsequent mort- 
gage over the property originally mort- 
gaged in 1886. Before examining the 
language of the documents of 1891 and 
1898 we have to see wii ether the pro- 
perty which, it is said, was given as 
security, was capable of being offered as 
security. As I have already said, it is 
60 described in the deeds and, as stated 
by the learned District Judgefin his judg- 
ment, the property mortgaged is an occu- 
pancy holding. Its mortgage was pro- 
hibited by law at the date of its mort- 
gage : vide Act 12 of 1881, S. 9. It was 
however, held by this Court that a usu- 
fructuary mortgage of an occupancy hold- 
ing was in. the nature of a sub-letting and 
to that extent the mortgage was allow- 
able. The leading case on the point is 
that of Kheali Mam v. Nathu Earn (2).. 
Their Lordships who decided the qase 
put the sub-tenant and a usufructuary 
mortgagee on the same basis : see p. 230 
(2) [1898] 15 All. 219=(1893) A.W.N. 125 (F.B.). 
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of the repoi’t. Tlio mortfiase of 18^0 can 
tiiGrefore lio upheld only as a mere sub- 
leLtiiif' on the ])aifc ol tlic inortgaLSors to 
the mortgagee. As the icsiilt of con- 
Si'tcnt det i.-iions in this Court, based on 
the 1''ull Bencdi ruling quoted, a first 
jusul I'ucfcuary mortgage of occupancy hold- 
iiig has been accepted as a valid trans- 
action and it would ho too late in the 
day to question it : sco bite case of Hrij 

^Jf^han Aifju is}. 

fl, however, a In st nsuft’uctnai’\' jnmt- 
gage ol an occupancy holding is allowed, 
does it follow that an occujiancy tenant 
is allowed, hy law to raise money by 
second or third mortgages, over the occu- 
pancy h'Iding? A suh. letting i.s per- 
mitted Ijt'causo it does not amount to a 
translc)’ of tlio occu|)ancy rights. 7 ho 
tona.’it is entitled to hold i)osse3sion and 
^he hands over his right to hold posses- 
jsion to tlm sub-tenant. Tiiis is the basis 
)Of the tull Bench case. Where, however, 
it ho tenant has alreadj’’ parted with 
ipossession in favour of a sub-tenant, it 
jcannofc be said that lie can "furtlier 
jsublefc” the same property to the said 
jSub-tenant. There is no otlier possible 
-way of looking at these second and sub- 
sequent transactions of mortgage by 
which money is raised on the security of 
the occupancy liolding. Such second and 

subsequent mortgages must bo held to be 
invalid in law. 


^ if 1 am right in my view of the la 
It must follow that, in this particu 
case, the two transactions of 1893 a 
1898 are void in law and the plain: 
cannot be called upon to pay the amoi 
secured on foot of the transactions e 

doubt ti 

that this view entails a slight hardsl 
on the defendants and gives the plaini 
a benefit which he should not ordinar 
be allowed to reap. The plaintiff b 
lowed the money and now he wants 
take shelter under a rule of law, but 
must enforce the law. If a certain p: 
perty is not transferable by law, t 
fact that money has been lent on ' 
security of that property will not 

the law. Eauitable principles ca 

be brought into play to nullify the t 
rules of law. 

Eeliance has been placed on the 
ol Hardayal v. Ga7iga Kom (41 ] 

said that this case i s an authority 

(4) A. 1. R. 1927 All. 743 . ’ 


the proposition that where the property 
originally mortgaged is an occupancy 
tenancy, it is permissible to the parties 
to the ti'ixnsaction to borrow further sums 
on the security of the said holding. I 
liavo carefully read the judgment but 
con 111 find no indication of any consi. 
deration of the question raised before us. 
Tnoir Lordships no doubt purport to 
follow the caso of Har Prasad v. Bam 
Chandra (l). The Full Bench case re- 
lated to zamindary property. It does 
not appear that, in the case of Eardayal 
v,*Gan(ia Koeri (l) any discussion was dir- 
ected towards the nature of the property 
mortgaged and to the law, viz., although 
a subletting of an occupancy holding by 
way of usufructuary mortgage was al- 
lowed. whether a second or third mort- 
gage was permissible under the law. 
The case is therefore entirely distio- 
guishablo from the case before us. I 
hold that the two bonds of 1893 and 1898 
create no obstacle to the success of tha 
plaintiff in the suit. 

Taking the third point next, namely 
whether the fact that the bond ofl8M 
is not registered, is any bar to the success 
of the defendants ? If the defendants can 
succeed in claiming the money secure^ 
■by the transaction of 1893, only by 
establishing that the transaction of that , 
year amounts to a second moi'tgage OTor 
the property mortgaged in 1886, it seems 
to me that the non-registration is fatal 
to tlie claim. Allowing for the sake o£| 
argument that the second transaction 
was nothing but usufructuary mortgagei 
it could be created in law only by a re- 
gistered document. The possession was 
already with the defendants and no fresh 
mortgage therefore could be created by 
delivery of possession. In a recent Foil 
Bench case, viz., Sokan Lai v. MohM 
Lai (5), it has been held that where a 
property is already in the possession of 
one party, it could not be transferred 
to him by the ceremony of ” delivery* 

It follows that where the transaction^ 
be valid must be made, either by a re- 
gistered instrument or by the “delivery 
of the property, the transaction mnst 
made by a registered instrument 
delivery is not possible. In this 
the deed of 1898 did nob create a vahM 
mortgage : see S. 59 T. P. Act. , I 
Coming to the second point, both I 
documents of 1893 and 1898 I 

(5) A. I. R. 1928. All. 726s=50 All. 986 (F*S-r I 
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cribed as documents of Masbrutal 
Bahan”. It is said in the bond of 1893 
that the money borrowed would be paid 
on a particular date with a certain rate 
of interest and if it is not repaid, then 
it would be repaid as a condition pre- 
cedent to the redemption of the mort- 
gage of 1886. In the second deed of 1898, 
there is no date fixed for payment of 
the money, but the stipulation is that 
the money secured would be paid with 
interest as a condition precedent to the 
redemption of the mortgage of 1886. In 
the deed of 1898 there is also a refe- 
rence to the deed of 1893. I am, there- 
fore, not prepared to differ from the 
Court below and would accept its in- 
terpretation that it was agreed to treat 
the two documents as creating second 
and third mortgages respectively over 
the property originally mortgaged. The 
Full Bench case of Har Prasad v. Bam 
Chandra (1) lends support to this view. 

In the result, I would allow the ap- 
peal, modify the decree of the Court 
below and grant to the plaintiff a decree 
for redemption on condition of payment 
of Es. 299-15 within six months of this 
date under the usual terms. Only in 
case of default of payment there will be 
no order for the sale of the property, 
because the property being an occupancy 
holding cannot be sold to satisfy the 
mortgage. 

Niamatullah, J. — This appeal arises 
out of a suit brought by the plaintiff-ap- 
pellant for redemption of 13 bighas 16 
biswas 10 dhurs of land in village 
Bhagwan on payment of Es. 299-15, 
the principal money due under a mort- 
gage-deed, dated Asarh Sudi 6b h 1293, 
Fasli (1886). The deed in question ad- 
mittedly allows redemption on payment 
of the principal sum. The profits of the 
property are to be appropriated by the 
mortgagee in lieu of his interest and 
no accounting is to take place. It was 
executed by the mortgagors Mahadeo 
Singh, father of the plaintiff-appellant, 
Mahabir Singh, defendant 13 and 
Baghunandan Singh, who is said to have 
died childless and whose heirs, if any, 
are no parties to the present litigation. 
The original mortgagee Paran Pat 
Shukul is now represented by his heirs 
and representatives, defendants 1 to 12 
who are in possession of the mortgaged 
property. 

The suit was contested by defendants 


1 to 12 who claim in all Es. 171U3 
due under (1) bond, dated 27tli July 
1893 for Bs. 170 carrying an interest at 
Bs. 1-1- per cent per mensem, (2) bond, 
dated 22nd July 1898‘for Rs. 85 carrying 
interest at the same rate and (3) Rg. 
299-15 princijdo due under the original 
mortgage-deed aforesaid. 

The Court of first instance decreed 
redemption on payment of the principal 
sum.due under the mortgage-deed in 
suit and Bs. 429-4 due under the second 
bond, dated 22ad July 1898 which was 
found to contain stipulations making 
the sum due thereunder payable as a 
condition precedent to redemption. As 
regards the first bond of 27th July 1893, 
it held that it contained no such stipu- 
lations and the mortgagor could ignore 
it in redeeming the mortgaged property. 
On appeal by the plaintiff and on cross- 
objections being filed by the contesting 
defendants, the learned Subordinate 
Judge modified the decree passed by the 
Court of first instance so far as to make 
the principal and interest due under the 
first bond of 27th July 1893 also pay- 
able on redemption. The present second 
appeal has been preferred by the plain- 
tiff seeking exemption from the payment 
of sums alleged to he due under the two 
bonds already mentioned. 

One of the contentions put forward 
before this Court by the plaintiff-appel- 
lant is that the mortgaged property is 
an occupancy tenure under R. 9, Act 12 
of 1881, which is declared by law to be 
non-transferable, and that the two 
bonds in question, even if they other- 
wise operate as mortgage-deeds or create 
a charge, cannot affect the property in 
dispute so as to prevent the plaintiff- 
appellant from recovering possession of 
it. The argument is that the transfer 
of a property declared by law to be in- 
alienable by sale, mortgage or otherwise 
is void ab initio, and whatever claim the 
creditor under the bonds may have for 
recovery of money, the property at- 
tempted to be hypothecated under those 
bonds cannot be considered to be sub- 
jected to any lien in favour of the cre- 
ditor, As regards the usufructuary 
mortgage which the plaintiff seeks to 
redeem, the substance of his claim is 
said to be the right to recover posses- 
sion from the defendants whose posses- 
sion is that of sub-tenants. In so far as 
the bonds do not give any right to the 
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ci'Cilitov to possession of tlio mortga.^erl 
propci’tv it is argiiod. he cannot retain 

posse ' *■' T LI ! . i_ 


ion thei-ouinler. I think a case 
this is not open to tlie plainfcil'f- 

than one. It 


_ ■'> 
such as 

appellant for more reasons 

\Vi’s not taxisccl citlior in the pleadings 
0 r a f t e r w a rtl s he f 0 rc t li e Con r t 0 !' ii rs fc 
instance. Tlio delcndants Iiave had no 
opportunity of meeting it. It invohx^s 
a consideration of at le.ist one very 
important qiiostion of fact, viz., whether 
the lands in qnu.sbiun v;erc part of an 
occupancy tenure under 8. 0, Act 12 of 
1881, tlie transfer of which is forbidden 
by law. There is no specific ground of 
appeal raisin.g that question i^eforo ns. 
TJie second ground of appeal is said to 
coyer it. It runs thus ; 

tbo two bonds do not hypothecate 
any i>rop:r;y and as such cannot Ijc* tacked on 
to the Uotid, dated Asarh Sudi Gth 1293 Fasli,” 

Prima facio thi.s ground of appeal only 
raises a question of construction of the 
bonds and enables the appellant to argue 
only that the stipulations contained 
therein do not amount to a “tacking” of 
them to the original mortgage deed” It 
as, it is true, distinctly^ raised before 
the lower appellate Court. It does not, 
however, appear that the argument was 
developed before ic in the manner it has 
been done here.. The only reference we 
Mind to it in the Judgment of the learned 
buhord mate Judge is contained in the 

sentences : 

ilio plots under moripago are occupancy 
0/ course there cannot be\nv 

thi^ nnf hypothecated 

th- plaintiff IS bound to nay up the chareuR 
before he gets back the plots *’ charges 

Assuming the second ground of appeal 
bofoie US can be taken to cover it I am 
s rongly of opinion that the appellant 
should not be allowed to urge it. The 
whole argument rests on the assumption 
hat the lands hypothecated under the 
mortgage deed and the two bonds in nues- 
lon form part of an occupancy tenure 
jinderS 9 Act 12 of 1881. It ig not 
boine out by the evidence on the record 
that this assumption is well founded. 
Ihe defendants can justly complain that 
they had no opportunity of meeting this 
case and are taken by surprise. The onlv 
evidence to which we have been referred 
in support of this allegation is to be 
found m certain vague recitals in the 
mortgage deed and the second nf fh! x 

bonds The morfcgagedeed detrib s t*? 

bigh.s 16 ',0 dhurs kit apmu? 


hvri maii:'n Bharjioan me ter ah higka solak 
biswatlis dhur, hash tafsil Underneath the 
plot lumibars and their areas are detailed 
without .specifying the nature of the tenancy 
The only oilier reference to the land in the 
(locd is contained in a sentence to the effect that 
if any interference is made by U9 or our h“irs 
iti tlie oceup.atiou dakhalkari khet kc sath kisi 
farnh ka mmahim ho to batil loa Haj(u^z hoaa 
the same will be void and nnlawfulT ^ 

The bond dated 22nd July 1898 refers 
to the land covered thereby as “our 
tenancy land” already mortgaged musal- 
lam Jeashikari apni. There is no justifi.' 
cation for holding on this dubious des- 
cnptlon of the property that it is an 
occupancy tenure of the specific character 
defined in S. 9, Act 12 of 1881, and 
declared by that Act to be inalienable. 
It is as likely to be held under a lease 
in perpetuity or for other long term in 
which case its transferability or other- 
wise would depend upon the terms of 
the lease. If it is one to which Transfer 
of Property Act applies it can be trans- 
ferrod in terms of S, 108 (j) of that Ad 
Even if it is not transferable under the 
lease, different considerations will apply 
and the transfer of the leasehold rights 
in contravention of the terms of the lease 
will be only voidable at the option of 
the landlord. There is an essential 
dilferenco between a transfer forbidden 
by statute and that in contravention of 
the terms of the lease. In the former 
case the transfer is void ab initio being 
in defeasance of law, and even the par- 
ties to that transfer may question if 
subject to important exceptions ; vvhih 
in the latter the breach of a'covenanl 
against transfer makes it only voidabk 
at the instance of the landlord, but as 
between the parties thereto the transfei 
is binding. Ahditlla v. Mammod (6) and 
Wa^ir Mahomed v. Har Prasad (7), As 
the record stands there is no more reason 
tor us to assume that the mortgaged land 
is tenancy land of the former description 
than of the latter. A mortgagor is to hs 
deemed to contract with the mortgagor* 
that the interest which he professes to 
transfer subsists and that he has thj 
power to transfer the same S. 65(ft)f 

E. Act, If, therefore, we have to 
decide this important question on what 
is to be found in the mortgage deed a^d 
the bond, assuming the latter to be® 
mortgage, the only possible conclusion' 
to my mind , is that if the mortg^ 

[Gj [1903] 26 Mad. 156. 

.7) [1922] 15 0. C. 67=13 1. 0. 613. 
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property is no more than tenancy land, 
it is one which the .mortgagor had the 
power to transfer. 

Another serious objection to a plea of 
this kind being allowed in appeal is that 
the plaintiff-appellant framed his suit as 
one for redemption which presupposes a 
valid mortgage. He sought to redeem 
the entire mortgaged property without 
impleading the ropresentaUves of one of 
the mortgagors as he had every right to 
do in a suit for redemption. To allow 
him to succeed on the plea under dis- 
cussion the suit has to be treated as one 
for possession from a sub-lessee as he 
alleges or a trespasser as the defendants 
may well be. If a question of the 
character we are now required to con- 
sider had been raised in the pleadings, 
he would have been put out of Court by 
the defendants on the ground that the 
plaintiff cannot maintain a suit for pos- 
session against his sub-lessee in a civil 
Court and that the proper forum for such 
suits is the revenue Court. As a matter . 
of fact the defendants cannot be I'egar- 
ded as the plaintiff’s sub-lessees. They 
have never paid any rent to the plaintiff, 
and if there is any relationship of land- 
lord and tenant between the defendants 
and some other person, it is with the 
landlord to whom they have been attorn- 
ing. It is only by introducing a fiction 
that the plaintiff would treat the defen- 
dants as his sub-tenants, that fiction 
being that the mortgage as a mortgage 
is invalid and that the defendants’ pos- 
, session under a transaction of a permis- 
sive character should be deemed to be 
under a sub- lease, which is the only form 
of transfer which can be made by an 
occupancy tenant such as the plaintiff is 
said to be. This position is in my opinion 
untenable in view of total absence of 
attornment by the mortgagee to the 
mortgagor. If the mortgage was invalid, 
•tho^ possession of the defendants as 
against the plaintiff was in trespass 
and could be put an end to at the option 
of the plaintiff. The transferee under a 
void deed cannot plead estoppel against 
statute. I do not consider it necessary 
to pursue this aspect of the case further, 
as, in the view I take, it is only a 
hypothetical proposition. But if the do- 
’ fondants are not sub-tenants and have 
f been in possession all these years as 
j jroopassers, the defendants oould well 
have pleaded limitation and adverse 


possession. They could also have ques- 
fcionod the right of the plaintiff to roeovor 
possession without impleading all the 
cosharcrs in the tenaiicv. It should be 
noted, as mentioned bo fore, tliat the 
representatives of one of the mortgagors 
are no parties to this case. 

Having succeeded in obtaining from 
tho Courts below the relief of po.-session 
by redemption the plaintiff cannot turn 
round and maintain his ground on any 
other footing than that of a redeeming 
mortgagor. To allo\7 him to do other- 
wise would not only be to inllict a hard- 
ship on the defendants but to permit 
him to approbate and reprobate. For 
all these reasons I hold that the plain- 
tiff-appellant can urge only such grounds 
on appeal as ai'8 to be found in his 
pleadings and that he should not bo 
permitted to impugn tlie two bonds on 
the ground that they cannot operate as 
creating a mortgage or a charge on a 
property which is an occupancy tenure 
declared inalienable by law. 

As regards the liability of the plain- 
tiff to pay money under the two bonds 
I find myself in agreement with the 
learned Subordinate Judge. The first 
bond dated 27th July 1893 is a registered 
deed containing the usual clauses which 
make it a deed of additional mortgage or 
charge. It provides' that the sum of 
Bs. 170 borrowed thereunder will be 
paid in 1301 Fasli, i;e., a year later, 
and that if it is not so paid, the creditor 
will be at liberty to recover the same 
with the mortgage money due under the 
deed, elated Asarh Sudi 6th 1293, Fasli 
and that the executant will first pay the 
amount duo under the bond and then 
redeem the aforesaid mortgage. The 
transaction embodied in the bond is 
therein described as Mashrutul-rohan. 
Tho property mortgaged in the original 
deed is mentioned at the foot'of tho bond. 
It is quite clear that the intention of the 
parties was to make the property already 
mortgaged as security for the payment 
of the fresh advance made by the mort- 
gagee to the mortgagor under the bond 
and that redemption was made con- 
ditional on payment of the amount due 
thereunder. The case Har Prasad v. 
Ram Chandar (1) fully applies to this 
bond. 

It has been contended that tho bond 
does not declare the fresh advance as 
secured on the mortgaged property ini- 
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tially aivl that fclie chargo fastens on 
the propei'ty subsequently on non-i ay- 
ment on fine date. 1 atn unable to 
aeetde to this contention. In evej’v 

(h- 

mortgage deed or a deed creating a 
charge which contains a personal co- 
venant to pay after a certain time, 
the encumbrance is croafced forthwith, 
tlipugh it cannot be enforced till after 
the expiry of the period within which 
the debtor is allowed to pay. The 
definition of simple mortgage contained 
in S. 58 (b) is as follows : 

Where . . . . tlie mortg.igor hinds liimSilf 
personally to pay the mortgage money, and 
agress .... that in the event of liis failing 
to pay according to his contract, the mortgagee 
shall have a right to cause the mortgaged 
property to he sold and the proceeds of the 
sale to be applied .... in payment of the 
mortgage money. The transaction is called a 
simple mortgage . . . 

Similarly charge has been defined to 


moan : 


Where an immovable property of one person 
is ... . made security for the -payment of 
money to another and the transaction does not 
amount to a mortgage the latter person is 
.said to have a charge on the property.” 

Construing the language of the bond 
above referred to in the light of these 
dtfiaitions I think that the covenant 
to pay in 1301 fasli does not postpone 
the creation of a charge to a later date, 
viz., that fixed for payment or to the 
date of redemption of the original mort- 
gage. If the intention of the parties 
was ty make the property referred to 
in the bond as security for the payment 
of the new advance, a charge must be 
deemed to have been thereby created. 
The case of Harjas Eai v. Naurang (8) 
does not apply to the facts before us. 
It was the case of a covenant contained 
in the sale deed indemnifying the 
vendee from possible loss of the property 
sold. The covenant in that case entitl- 
ed the vendee to recover the considera- 
tion of the sale transaction with interest 
if there was : 


any injury to the property sold and if we 
do not eflect mutation of names or do not eivc 
possession . . . . from out of our persons or 
the property sold or any other property.” 

^3 ®*' ^“Stance granted to 

the plainfciff.vendee who had sued for 
damages a decree for a certain sum nf 

sah of tha property “id 

-.Yhich the vendors failed to secure pos 
session of to the vendee, but refused to 
direct sale of other property" belong" 

(8) [1906] S A. L, J. a20=;i906) A. W. N. 8^ 


ing to tlie vendors. It was with refere- 
nee to the latter that the High Court 
on second appeal held that : 

“the covenant in question is nob such as 
to create a spiel fic charge in his favour.” 


^Tho learned Judges thought that : 

“the purchase money may in certain events 
be recovered ge lerally from the persons or the 
property of the vendors. They do not create 
a charge within the meaning of the expression 
iu the Transfer of Property Act.” 

The case before us is not one^in which 
the plaintiff is seeking to enforce a 
charge said to exist on property not 
specific on the bond but described 
generally as the property of the exe- 
cutant, It is settled law that a stipula- 
tion which makes the person and pro- 
perty generally or the covenantor liable 
for a certain claim does not create a 
charge on any specific property. The 
case Madho Misser v. Sidh Binaih 
Upadhya (9) is likewise distinguishable. 

The bond in that case provided ; 

“Whereas I have borrowed Bs, 99 from 
Madho Misser .... I shall pay interest at the 
rate of one rupee six annas per cent per mensem 
without any objection. I shall pay the entire 
principal with interest in tho month of Bah 
.salcli 1 283 Fasli without any objection. If I 
do not pay the money according to the stipu- 
lation, then I declare in writing that I shall 
lose my right to 1 bigba 7 cottas of guzashta 
land situated in mauza Kutha. If I do not 
pay the money according to the promise then 
the aforesaid Misser shall take possession of 
the land. Since Misser shall take posses- 
sion of the land no interest of the money shall 
be paid by mo, and he shall pay the rent of 
the landlord out of the profits of tho land with- 
out any objection,” 

There is no difficulty in holding that 
the bond in that case contains no words 


wuiun create any Kind oi nypotnecatiun 
or charge. The creditor in thAt case 
was to take possession of the property, 
apparently for good, in default of pay 
ment on due date. The observation of 
the learned Judges that the document 
in that case did not create a charge at 

the time of its execution but operated: 

only as a chargee upon tho land in qufls* 
fcion upon the non-payment of the principal 
money in 1289 Fasli. All that it does is to 
create the possibility of a charge ultimatflly 
arising on the land ” 

is an obiter dictum and has not been 
approved of at least by two High Oourts. 
Balasuhramania Nadar v, 

Asari (10) and Nand Lai v. Daramdeo 
(11), Each deed has to con«; 
strued with due regard to its own tennS ' 

(9) [1887] U Cal. 687. 

(10) [1911] 21 M, L. J. 662=11 1. 0, 629. 

(11) A. I. R. 1925 Pat. 288. ' 
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and as I have already held the bond 
dated 27th July 1893 creates a charge 
from its date enforceable at a given 
time and in a given manner. 

The second bond dated 22nd July 1898 
is unregistered. It is argued that as a 
mortgage deed it is invalid in the ab- 
sence of registration and delivery of 
possession of the property, which was 
already held by the mortgagee under 
the original mortgage-deed. It is not 
necessary to discuss the debatable ques- 
tiou as to whether a mortgage can be 
made of the equity of redemption by an 
unregistered deed and as to whether 
an equity of redemption is susceptible 
of such delivery of possession as the 
mortgagor can make. It is conceded 
that in so far as a, document creates 
merely a charge no registration thereof 
is necessary. As I read the bond I have 
no doubt that it creates at least a 
charge. It recites that the property 
specified therein had been mortgaged by 
the deed dated the 6th Asarh Sudi 1293 
Fasli, that a deed of Mashrutul-rehan 
was executed previously and that 
another Mashrutul-rehan deed is now 
executed with the covenant that the 
sum of Rs. 85 borrowed then would be 
paid on or before redemption along with 
the sums due under the earlier deeds. It 
winds up by a declaration that the exe- 
cutant and his representatives-in-inte- 
rest ^ 5 11 pay the principal and interest 
due under the mortgage deed and the 
two deeds of Mashrutul-rehan and can 
then take back the deeds and possession 
of the property covered thereby and 
Bnall have no objection to abiding by 
that covenant. The deed in my opinion 
clearly secures the payment of money 
advanced thereunder on the property 
originally mortgaged. 

Tbo mortgagoa ia entitlaa to enforce 
tbe covenanta contained in the two 
bonds which make redemption condition- 
al on payment . of all the sums dne 
under the three deeds. They arc not 
merely personal covenants but accom- 
pany a charge validly created on the 
equity of redemption left to the mort- 
sagor after the first mortgage traneac- 
won. Such covenants run with the land 

filiA L not Only against 

the executants of the bonds but against 

_i t. ropresentatives in respect 

Ane s-ull Bench case of Bar Prasad v. 
1930 A/19 & 20 


Bam Chamlar (i), is sought to be distin- 
guished on the ground tliat the bond in 
that case was hold to create a mortgage 
whereas in tho case before us the 
unregistered bond cannot be held to 
create a mortgage. I do not tliink that 
the ratio decidendi of that case can be 
limited to the case of a mortgage so as 
not to be applicable to the case of a 
bond creating merely a charge. In 
either case an encumbrance is created 
on the property and the debtor is made 
liable to discharge it at tho time of re- 
demption. S. 100, T. P. Act, makes 

all the x>i’ovisions hereinbefore con- 
tained as to a mortgagor ” applicable to 
the owner of the property subject to a 
charge. I hold, therefore, with the 
Court below that the money due under 
the second bond must be paid before the 
plaintiff can redeem the mortgaged pro- 
perty and recover possession thereof 
from tlie mortgagee. 

In view of the findings arrived at by 
me above I would dismiss this appeal 
with costs. 

By the Court. — As the members of 
this Bench are not agreed as to how tho 
appeal ought to be decided we direct 
that the case be laid before the Hon’ble 
the Chief Justice so that the appeal 
might be heard by one or more of the 

other Judges as the Hon’ble the Chief 
Justice may direct for the decision of 
the points of law formulated below. 
Having regard to the fact that tlie opi- 
nion of the Hon’ble Judge or Judges w’ho 
may hear the appeal on tho points of 
law raised, specially tho third point, will 
lay down, once for all, the principle or 
principles on which the vexed question 
of tacking of bonds to usufructuary 
mortgages ’ will have to be decided in 
future, we recommend that, if possible, 
the number of Judges who may hear the 
appeal may be as large as possible : 

Points which have to be decided are: 

1. 'Whether it was open to the plain- 
tiff to raise the plea, viz., the property ‘ 
mortgaged is occupancy holding, in the 
Court below (see memorandum of objec- 
tion, para. 2, pp. 12 of the paper book)? 

2. Assuming that the property mort- 
gaged is occupancy holding, is the plain- 
tiff entitled to redeem without paying 
the amounts secured by the deeds of 
1893 and 1898, on the ground that tho 
transfer of occupancy holding ia void 
in law ? 
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3. Assuming that t!io property mort- 
gaged is transferalde, wliether tlie deed 
of 1898 cannot be treated as compul- 
sorily redeemable by the plaintit! along 
with the mortgage of 1293 Fasli on the 
ground that tlie deed (of 1898) is not 
registered ? 

Milker ji, J. — Throe points have been 
referred for tlie decision of the Full 
Bench and tliey are : 

1. Wli ether it was open to tlie ])lain- 
tili’ to raise the plea, viz. 'the property 
mortgaged is occupancy bolding’, in the 
Court below : sec memoiandum of objec- 
tion, para. 2, p. 12 of the paper book? 

2. Assuming that tlie property mort- 
gaged is occupancy holding, is the plain- 
tilt entitled to redeem without paying 
the amounts secured by the deeds of 
1893 and 1898, on the ground that the 
transtcr of occupancy holding is void 
in law ? 

3. Assuming that the property mort- 
gaged is transferable, whether tlie deed 
of 1898 cannot be treated as compul- 
sorily redeemable by the plaintiff along 
with the mortgage of 1293 fasli, on the 
ground that the deed (of 1893} is not 
registered ? 

As to the Grst point, it w^as conceded 
that it was open to the plaintiff to raise 
in the Court below tne plea, viz., the 
property mortgaged was occupancy hold- 
ing, I hold accordingly, 

On point 2 1 do not propose to write 
another judgment, although fresh argu- 
ments have been adduced before the 
Full Bench. My judgment on which 
the referring order is based, viz., the 
judgment dated 20th February 1929, 
answers most of the points argued. I 

shall, however, say just a few words 
more. 

I have held that the deeds of 1893 
and 1898, by their language, would con- 
stitute subsequent mortgages over the 
property originally mortgaged :see p. 10 
of my judgment. My brother King, J., 
has taken the view, tliat the documents 
create charges and in view of the ruling 
of their Lordships of the Privy Council 
in Panaganti HamarayanimgaruY, Ma- 
haraja of Venkatagiri (12) a mortgagor 
has to pay not only the money secured 
by the original mortgage of 1886, but 
also the amounts charged by the’ two 
subsequent deeds, on tlie property. On 

(i2) A. 1. R. 1927 P. 0. 32 iflfi— 

54 L A. 68 (P.0,). 


this point I do not propose to express 
any opinion, for in view of my findin** 
no question of “ charge" arises. 

The next point on which I would like 
to say a few words more is this. My 
brother KiamatuUab, J., is of opinion 
tiiat tlic mortgagor or his legal repre- 
sontative, so long the latter is not a 
transloree of the property, should be 
held bound by the personal covenant to 
pay, into which he has entered, although 
the property was not made security for 
the loan. This would mean that what 
was not a security is to be converted 
into a security, simply because there ia 
an agreement to pay the money, per- 
sonally. Either there was a security or 
there was no security. If there was no 
security, the personal promising to pay 
cannot be converted into a security, for 
ex hypothesi there is no security. 

I, tlierefore, am unable to resile from 
my position that so long as the subse- 
quent bonds do not constitute a mort- 
gage (preferably usufructuary mortgage, 
but a simple mortgage or at least a 
charge, in ■ any case), there can be no 
bar to the redemption and recovery of 
property on payment of the mortgage 
amount originally secured, I answer 
accordingly. 

On the point 3, for reasons already 
given my answer is that the piaintiff 
cannot be compelled to pay the aqiount 
secured by the deed of 1898 for the rea- 
son (inter alia) that the document is 
unregistered. 

King, J . — The facts of the case are 
set forth in the judgments dated 20th 
February 1929 of my learned brothers 
Mukerji and Niamatullah, JJ., who 
differed in opinion and referred the ap- 
peal to a larger Bench for decision. The 
first point for decision is : 

Whether it was open to the plaintiS to 
raise the plea viz,, the property mortgagor is 
an occupancy holding, in the Court below." 

The fact that the property mortgagod 
is an occupancy holding was expressly 
agreed to by both pai'ties in the lower 
appellate Court : see paper 69 0. I s®® 
no^ reason why a question of pure leW 
arising out of admitted facts should not 
be raised in first appeal. No authority 
has been shown for the contrary vie^ff 
which has not been seriously pressed. I 
would answer the first question io the 
affirmative. 

The second question for decision ie ■ 
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' AsGuming that the property mortgaged is 
an occupanoy holding is the plaintiff entitled 
to redeem ^7ithout paying the amounts secured 
by the deeds of 1893 and 1898 on the ground 
that the transfer of occupancy holding is void 
in law” ? 

It may ba noted at the outset that the 
fact, that the property mortgaged is an 
occupancy holding, is not based upon a 
mere assumption but upon the express 
agreement of the parties. 

The right of an occupancy tenant to 
make a usufructuary mortgage of his 
holding during the currency of U. P. 
Act 12 of 1881 was recognized in tlie 
Full Bench decision in Khiali liatn v. 
Nathu Lai (I). The learned Judges 
took the view that, although the right 
of occupancy” was declared to be not 
transferable, the legislature did not 
intend to prohibit the oocupaney tenant 
from transferring the “right to occupy”, 
or the right of possession, by way of 
sub-lease or usufructuary mortgage. This 
leading case, which was decided so long 
ago as 1893, has been uniformly fol- 
lowed ever since without any expression 
of doubt or dissent and we are bound to 
take it as laying down the correct law 
on this point. We must hold, therefore, 
that the usufructuary mortgage of 1886 
was perfectly valid. In accordance with 
the terms of that mortgage deed, Ex, A, 
the mortgagor is prima facie entitled 
under S. 62 (b), T. P. Act, to recover 
possession of the property upon payment 
of the principal money only, as he 
offers to do. 

Now we have to consider the effect of 
the subsequent deeds of 1893 and 1899, 
Exs. B & 0. 

The first question is whether they 
purported to create mortgages or charges 
on the property. 

In my opinion they do not amount to 
usufructuary mortgages for the follow- 
ing reasons ; 

(1) They do nob purport to transfer 
any interest in the property. The only 
interest which the borrower could ori- 
ginally trausfer was the right of posses- 
sion and enjoyment of the profits. This 
right had already been transferred by 
the mortgage of 1886. The deeds of 
1893 and 1898 do not purport to trans- 
fer this right over again (if such trans- 
fers were possible) or to extend the 
right of possession for a longer term. 

(2) The borrower did not deliver pos- 
session, The lender was already in po 3 « 


session as usufructuary, morfcgagoo and 
there was no pretence of delivering pos- 
session to him over again. Tho dolivorv 
of possession is an essential feature of a 
usufructuary mortgage. 

(3) The borrower did not authorise 
the lender to appropriate the proiits in 
lieu of interest or in payment of tho 
principal, or partly in lieu of interest 
and partly in payment of the principal. 
This is another essential feature of a 
usufructuary mortgage which is wanting. 

So in my opinion the deeds of 1893 
and 1898 cannot amount to usufructuary 
movtgages as defined in S. 59 (d T P 
Act. 

They cannot amount to simple mort- 
gages as there is no express or implied 
agreement that the lender might cause 
the mortgaged property to be sold in 
payment of the mortgage money. Tlie 
borrower never had any saleable interest 
and he never professed to give the lender 
any right of sale. 

I hold that these deeds do nob amount 
to mortgages of any description. 

On the other hand, I think these deeds 
do purport to create charges, as defined 
in S. 100. r. P. Act. The parties in. 
tended that the lender should retain the 
property as security for the further 
loans. The borrower agreed not to re- 
cover possession of tho property, by re- 
demption of the mortgage, without re- 
paying the further loans together witli 
interest at the stipulated rate. I agree 
with Niaraatullah, J,, and the lower ap- 
pellate Court that the deeds should be 
construed as purporting to create charges, 
but not mortgages. 

The distinction between mortgages and 
charges is, however, unimportant in 
view of the interpretation which the 
Privy Council have put upon S. 61, T. P. 
Act in the case of Panaganti Rama 
Raganimgar v. Maharaja of Venkatagiri 
(12). Their Lordships held that S. 61 
enacts by implication that a mortgagor 
cannot redeem a mortgage without pay- 
ing money due under a separate .mort- 
gage or charge on the same property. 
Upon this interpretation the mortgagor 
in this case would not be entitled to 
redeem the mortgage of 1886 without 
paying the money secured by the deeds 
of 1893 and 1893, if the latter are held 
to create valid mortgages or charges 
upon the property. In the present case 
there are express contracts in Exs, B and 
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C to tl’.o erfc'jt that the money securer! )>y 
tliem mu'-t I'O ]uU(l I(Clofc,ov at tiie time 
of, th<'‘ rcilonii^^'ion of the mortgage ot 
I'lit it aiti'ears from the Privy 
Counri) rilling iiist mentioned that the 
mortgagor would bo compelled to pay the 
monev secured hy 1> and C (assum- 
ing that tluyv are valid mortgages or 
charges) as a condition oi rofle?eming the 
mortgage of IS'^G, oven without- anv ex- 
pro^s fontract to that olfect. 

The next (nustion for determination, 
tliereforo, i^; whether Fixs. I! and C do 
create valid mortgages or charges. We 
have not hce?! roferred to any case in 
whicii a similar fiuestion Inis Ijoen deci- 
ded o]- di'crssed. fn tlu’ r aso of 7/er- 
th'iiinf V, hocn (i), the facts were 

very similar. An occupancy tenant 
mortgaged Ids holding witli possession 
in 187 (). Subsequently ho took a further 
loan from the mortgagee anrl executed a 
bond promising to repay the fnrtberloan 
together with interest before redeeming 
the mortgage. A Division Bench of this 
Court held that tlie bond created a fur- 
ther mortgage and the mortgagor could 
net redeem the original mortgage with- 
out paying the amount due on the fur- 
ther mortgage also. The validity of the 
further mortgage by tlie occupancy ten- 
ant was never questioned or discussed, 
so tills ruling is not of much help to us. 

I have already expressed the oiiinion 
that Exs. B and C do not even purport to 
create mortgages although they do pur- 
port to create charges. Ex. C cannot in 
any view of the case create a valid mort- 
gage because it is unregistered and there 
was no delivery of possession of the pro- 
perty. But apart from this defect (which 
applies only to Ex. C), I hold that when 
,Exs. B and C were executed the executant 
was not competent to create a mortgage 
or charge upon the property. The only 
transferable interest which he over bad 
was the right of possession or cultiva- 
tion. This right was only transferable 
by sublease or usufructuary mortgage 
and nothin any other way, e. g. by sale. 
Now the executant had already trans- 
ferred this right to the mortgagee by 
the usufructuary mortgage of 1886. Ho 
could not transfer possession for the 
second time to the mortgagee who was 
already in possession as a mortgagee. 
So the executant retained no transferal 


ble interest whatever in the nronertv 
■ .Now. I think it is clear 


having no transferable interest whatever 
in property cannot validly pledge that 
property as security whether by way'of 
mortgage oi' of charge. So in my opinion 
Exs. B and C cannot operate either as 
mortgages or charges and I agree with 
my learned brother Mukerji, J. on this 
point. 

But it has been argued that, even if 
Ex.s. B and C are invalid as mortgages or 
charges, why should not the plaintiff be 
l>oiind by the personal covenants evi- 
denced by those deeds to pay up the 
sums duo upon them before redeeming, 
the mortgage of 1886 ? The plaintiff is 
not a transferee from the original morfc* 
gagois but is tho son and heir of a mort- 
gagor. Prima facie ho ought to be bound 
by t!m 1 Glider's personal covenant. 

gy-Th is question is not free from difficulty- 
Tile Transfer of Property Act itself does 
not afford any clear guidance on this- 
point. It is argued for the appellant 
that 8. GO gives the mortgagor an ab- 
solute and unqualified right to redeem 
the original mortgage upon payment of 
the mortgage money, in spite of the 
subsequent contracts not to redeem with- 
out repaying tlio further loans. Eeli- 
ance is placed on a Privy Council ruling 
in Mohammad Sher Khan Y.'Seth Swani 
Daijal (13), in which their Lordships- 
point out that B. 60 is unqualified in its 
terms and contains no saving provision, 
as Ollier sections do, in favour of con- 
tract to the contrary. It must be ob- 
served, however, that their Lordships 
were considering contracts contained in 
the original mortgage deed itself. The 
view' taken, as I understand it, was that 
the mortgagor could not, by stipulations 
in the contract of mortgage, derogate 
from the absolute right of redemption 
conferred on him by statute. The samfr 
argument applies to S. 62 where the 
right to recover possession of the pro* 
perty under Cl. (b) upon payment of the 
principal money appears to be absolute, 
notwithstanding any contract to the 
contrary. This doctrine cannot be ap- 
plied without qualification to a subse- 
quent and independent contract entered 
into by the mortgagor in consideratioir 
of receiving a further loan. Their Lord- 
ships of the Privy Council have them- 
selves laid down in Shankar Dirt v- 


a person 


(13) A. I. R, 1922 P. C. -17=14 
I. A. 60 (P.a), 
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Gokul Prasad (14), that there is nothing 
in law to prevent the parties to a mort- 
gage from Goming to a subsequent arran- 
gement qualifying the right to redeem. 
This ruling, however, cannot be taken 
to mean that every subsequent agree- 
ment, qualifying the right to redeem, 
whatever the form or terms of the agree- 
ment may be, must be upheld as valid. 
The question is whether the ruling covers 
a subsequent agreement not to redeem 
without paying unsecured debts due to 
the mortgagee. 

First we should see whether the Act 
itself throws any light upon the question. 
Section 61 (as interpreted by the Privy 
Council) enacts that where the same 
mortgagee holds several mortgages of 
the same property then the mortgagor is 
not entitled to redeem one mortgage 
without paying the money due under the 
other mortgages. It also enacts that a 
mortgagor seeking to redeem one mort- 
gage must also pay the money secured 
by a separate mortgage of separata pro- 
perty if he is bound by a contract to 
this effect. 

It appears, therefore, that the right 
conferred by S. 60 or S. 62 to redeem 
a mortgage upon payment of the mort- 
gage money due under that mortgage is 
not absolute, but is qualified by the pro- 
visions of S. 61. When a mortgagor 
seeks to recover possession of mortgaged 
property by payment of the principal 
money under S. 62 (b) the only qulifiea- 
tions of his right, recognized by statute, 
are ^ that he cannot redeem (1) without 
paying money duo to the mortgagee 
under a separate mortgage or charge (a) 
upon the same property even without a 
contract to this effect: (b) upon separate 
property if there is a contract to this 
effect; and (2) without giving' reasonable 
notice of tender or payment, in accord- 
ance with para. 4, S. 60, if there is 
a contiact to this effect. It appears 
then that the legislature recognizes that 
the mortgagor, when seeking to redeem 
a mortgage, is bound in certain circum- 
stances to discharge certain secured 
debts as a condition precedent tore- 
domption. There is no provision sta- 
ting that the mortgagor is also liable to 
diBoharge unsecured debts, as a condi- 
tion of redemption if he is bound by a 
contract to do so. but it cannot be safelv 

520-Jie J, 0, 78^15 0. 0. 

285 (P.O.). 


inferred from the absence of such pro- 
vision tiiat fclie mortgagor is not so 

liable. 

In the absence of clear statutory guid- 
ance we are entitled to consider tlie 
recognized principles of the English law 
of mortgage. According to Coote s Gaw 
of^ Mortgages (Edn. 8), Vol. 2, p. 1175: 

the general priuci[)le governing the ques- 
tion as to when a morbgagoo will bo allowotl 
to charge fu ether advances in account appears 
to be that such advances must have bean made 
on the faith of an actual charge on the land 
and not on merely personal security." 

On this principle a mortgagor cannot 
be compelled to pay off unsecured deljts 
as a condition of redemption. This 
passage is quoted by Alston, J. in Ranjit 
Khan v, Ramdhan Singh (15) where he 
discusses the case Shco Shemkar v. 

Panna Mahton (16) and observes: 

III my opinion the (iinling there was no 
charge on the property was a suilicieut answer 
to the plea that the plaintiff must pay off both 
debts before ho could redeem." 

In the latter case the mortgagor was 
the plaintiff’s predecessor in title, so it 
is not clear whether the plaintiff was a 
transferee or a representative of the 
mortgagor; the decision did not turn 
upon that distinction. I gather from 
this passage in Coote's treatise that 
even the cnort gager himself would not 
be bound to pa^'’ an unsecured debt as 
a condition of redemption. 

There is a further passage on the same 
page of Coote’s treatise which is even 

more directly apposite: 

“ a further advance cannot be aUosvdd tfi 
account if jnade on the security of a charge 
which proves to be invalid,’* 

This rule is directly applicable to the 
present case as I have held that Exs. B 
and C purport to create charges but they 
do not create valid charges. It would 
seem anomalous to allow the lender to 
enforce an invalid charge indirectly 
under the guise of a personal covenaut, 
when he could not enforce it directly as 
a charge. 

The principle of English law appears 
to be that a mortgagor cannot be com- 
pelled, as a condition of redemption, to 
pay sums which are not secured upon 
the mortgaged property; mere personal 
covenants to pay unsecured debts, as a 
condition of redemption may be ignored. 

I see no reason wh y th e same principle 

Efl5) [1909] 31” All. 482=2 I. C7 859=6 ^ aTl.T. 
6S4. 

(16) [1904] 26 All. 659=(1904) A. W. N. 128=1 
A. Xii Ji 262. 
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should not be applied in India in the 
absence of statutory authority to the 
contrary. 


The case law on this ))oint is conliic' 
ting. In AlIu Khan v. Roshait Khan 
(17) a proprietor having made a usnlnu:- 
tuary mortgage of !iis property gave the 
mortgagee four successive Ijonds in con- 
sideration ot further loans and stipula- 
ted t!iat he vrould pay oH the amount 
of tlie bonds before claiming redemption 
of the mortgage. It was lie Id that the 
bonds did dot create charges on the pro- 
pei'ty hut the mortgagor’s ropresenta- 
tivo was novertfieless bound by the con- 
tract and must pa\’ tin' amount of the 
bonds i)ol'orc redeeming the mortgage. 
This ruling is unsatisfactory as it speaks 
oi the mortgagor seeking redemption as 
if ])e were a person seeking an equitable 
relief and proceeds upon the view that 
it would be inequitable for him to set 
aside tlie obligation contained in the 
bond. There arc rulings of other High 
Courts to the same effect, namely, that 
bye-agreements to pay unsecured debts 
as a condition precedent to redeeming a 
mortgage are binding upon the mort- 
gagors and their representatives although 
not binding upon assignees of the right 
to redeem: see Hari Mahadaji v. Ba~ 
iambkat Uafjhunath (18); Yanhvant 
Shetivi v. Vithoba ShHi (19); Unni v. 
Nafjamma (20); Hakuanism v. Kora- 
war Sah (21). 

^The contrary view was taken in Shea 
Shoitiho V V. Pcivvio. Mahton (16) where 
it was held that sucli bye- agreements to 


pay unsecured debts were void as clogs 
upon the right of redemption and as 
inconsistent with the rights conferred 
upon mortgagors by S. 00, T, P. Act 
1882. This case was followed in littaao 
Singh V. Sat Narain Singh (22) and ii: 
Durga Pershad v. Dukh i Moy (23). i\ 
similar view was taken in Hajmal v, 
5/ui;ajf (24) in which the soundness ol 
the'decision in Sari Makadaji v, Balam- 
bhat Maghnnath (18) was doubted, 
With due respe ct to the learned Judge; 

(17) [1881] 4 All. 85={1881) A. W. N 132 
U8) [1885] OBom. 233. 

(19) [1887] l^Bom. 231. 

(20) [1895] 18 Mad, 368, 

(21) A. I. R, 1926 Oiidh 228=29 0. 0. 118=1 
Lnck. 92. 


. [22) [1904] 27 All. 178=1 A, L. J 579=r 
A. W.N. 208. 


(1904) 


(28) [1905] 9 C, W. N. 789. 

{’24} [l90?j '27 Bom. 151=1 Bora. L. R. 066. 


jcsponsible for these decisions, I do not 
think that the equitable doctrine about 
clogging the equity of redemption ia 
properly applicable to subsequent and 
independent contracts qualifying the 
right to redeem. The decisions may, 
however, be supported on the ground 
that contracts not to redeem without 
paying unsecured debts due to the mort- 


gagee are inconsistent with the recog- 
nized principles of the law^ of mortgage 
in England and that those principles 
may be applied in India as rules of jus- 
tice, equity and good conscience. 

S)r Rash Behari Ghose in his Tagore 
Law Lectures on the Law of Mortgage 
(Edn. 5, p. 241) clearly expresses his own 
opinion as follows: 

■' But if there is no pledge of the land, i 
mere agreement to pay other debts which may 
be due to the mortgagee as one of the condi* 
tioiis of redemption will not be binding upon 
the mortgagor so as to prevent him from re- 
deeming on payment of the secured debt only. 
The cases in wliich contrary view was takon 
can hardly not be regarded as law. It is true 
that they have not been expressly overiulfid; 
but the trend of recent case law is in favour 
of the mortgagor." 


He points out that to say that a mort- 
gagee may not foreclose for anything 
beyond the debt due on the security, but 
a mortgagor must pay as the price of 
redemption unsecured debts due to tho 
mortgagee as well as the mprtgagfl 
monev. is not merelv anomalous but 
postulates: 

‘‘ something that is not true, namely, that 
redemption is not a right of the niotfcgiS®^ 
but a mere favour shown to him," 

His opinion is entitled to 
weight. I agree to his view which is u* 
accordance with the trend of most of tbs 
more recent decisions. I also agree with 
him that it was: 

” hardly necessary to invoke the highly 
bigLious rule against clogging the 
dempfcion which has been preserved in • ^ 
English law' merely on account of its Ten® 
able age," 

I should prefer to hold that such bye- 
agreements are void as being inconsis- 
tent with recognized principles of the 
law of mortgage. 

I would answer the second question 
in the aflirmative. 


The third question is; 

“ assuming that the property '[ 

transferable, whether the 'deed of 189® 
be treated as compulsorily .iLn w«ali 

plaiutilf along with the mortgage of 129® 
on the ground that the deed of 1898 is no 
gisterccl." 
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I have pointed out above that it is 
common ground that the property mort- 
gaged is an occupancy holding and that 
the right of occupancy is non-transfer- 
able, This question was based upon a 
misunderstanding of the facts, and 
clearly does nob arise from the 
facts admitted in this case. If, how- 
ever, it is considered necessary to ans- 
wer a hypothetical question, then my 
answer is that noj-registration would 
not affect tne plaintiff’s liability under 
the deed of 1893, 

The result is that I would agree w'ith 
my learned brother Mukerji, J,, in allow- 
ing the appeal in the terms specified by 
him. 

Miamatullah, J, — At the hearing 
before the Pull Bench we were referred 
to a statement of the defendant’s pleader 
before the lower appellate Court, con- 
tained in paper No. 69-C, which puts 
the defendant out of Court so far as the 
first question referred to the Full Bench 
is concerned. In that statement it was 
admitted that the lands in dispute form- 
ed part of an occupancy holding. If 
the attention of the Division Bench had 
been drawn to it, a reference of the first 
question to the Full Bench would have 
been avoided. In view of the defen- 
dant s readiness to admit that the lands 
in dispute constitute an occupancy te- 
nure, no possible objection can be taken 
by him to the case being argued on that 
assumption! It is only if that fact were 
in controversy that the plaintiff could 
complain of being taken by surprise at 
a time when he had no opportunity of 
establishing that the land in question is 
not tenancy land at all or, if it is such, it 
is not an occupancy tenure a transfer of 
which is void, being in defeasance of sta- 
tute prohibiting alienation. The nature 
of the tenancy being admitted and there 
being no possibility of a question of fact 
being raised, the plaintiff-appellant was 
rightly allowed to argue what were 
questions of law pure and simple, I 
would answer the first question in the 
affirmative. 


The principal point in the case is the 
one embodied in the second question, 
viz., whether: * 

asanming that the property mortgaged is 
oeoapanoy boldiog. is, the plaintlfE entitled to 
Mdeem without paying the amounts secured by 
deeds o( 1893 and 1898 on the ground that 
law ocenpancy bolding Is void in 
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I may mention at tlio outset that both 
the bonds contain the usual stipulations 
which ciiavacterizG deeds of furthci' 
charge expressly making payment of 
sums due thereunder a condition prece- 
dant to redemption of the usufructuary 
mortgage of 1886. The bonds arc des- 
cribed as mashrutul-arelien deeds, and 
the property mortgaged is detailed at 
the foot of each bond. The position 
of the parties to these deeds may be 
summed up in a few words. An occu- 
pancy tenant made a usufructuary mort- 
gage of his Iioldiug in 1886, agreeing 
that he would not redeem or resume pos- 
session without paying a certain amount. 
Subsequently, in 1893, lie executed a 
second bond hypothecating tlie holding 
in lieu of a fresh advance, agreeing not 
to redeem or resume possession of his 
holding without paying not only the 
sum advanced under the first deed but 
also that under the second. Lastly, in 
1898, he executed a third bond in consi- 
deration of a further advance, agreeing 
that he would not redeem or resume pos- 
session of his holding without paying not 
only what was due under the first and 
second deeds, but also what would be 
due under the third. The question is 
whether the covenants contained in 
the later two deeds, which disentitle 
the mortgagor to redeem or to resume 
possession without payment of sums dud 
thereunder are binding. 

As regards the so-called mortgage of 
1886, it is conceded that the plaintiff- 
appellant, the son and heir of the origi- 
nal mortgagor, cannot bo allowed to 
recover possession without paying the 
amount due thereunder. It is argued 
that he is not under a similar obligation 
in relation to the later bonds because, 
being deeds of simple mortgage or 
charge, they are void and unenforce- 
able. The distinction, thus sought to 
be drawn, postulates, by implication, 
the rule that mortgage of an occupancy 
holding is valid, if usufructuary, and in- 
valid if simple. Having regard to the 
definition of mortgage as " a transferor 
an interest in specific immovable pro- 
perty for securing payment of money 
such a position is an impossible one. A 
simple mortgage of an occupancy hold- 
ing is invalid, because it is a mortgage, 
i. e., ’* transfer of an interest.” A usu- 
fructuary mortgage is no less a “ mort- 
gage ” or “ transfer of an interest.” A 
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bransiicLioii must i)o a mort.^af^G firsit, 
and sinudo* or usufructuary afterwards, 
The subtde distinction hctwocn *' a right 
of occupancy ” and “ a right to occupy ” 
docs not make it valid as a mortgage. 
An occiijiancy tenant has no more than 
a permanent right to occupy, acquired 
either hy a lease or prescription. The 
essential distinction hctwocn a loase- 
liold right and rights ci’eated iiy transfer 
sneh as sale or mortgage, is that in tlie 
former only “ a right to enjoy the pro- 
perty ” is created: cf. S. 105, T. P. Act, 
while in the latter property itself or in- 
terest the;ein is transferred. When- 
ever a levseliold right is assigned by 
sale or mortgage, if it is assignable, only 

the I'iglit to enjoy ’ is ti'ansforred 
and tliG tivinsferrer, the original lessee, 
continues liable to his own lessor: cf. 
S. ins, T. P, Act, We cannot, there- 
fore. justify usufructuary mortgage of 
an occupancy holding on the ground 
that it operates as a transfer of “ right 
to occupy and not of occupancy 
light, as even in case of sale, assuming 
it to be valid, no more than right to 
occupy is transferred, for tlie simple 
reason that the occupancy tenant has 
no more than a permanent right to oc- 
cupy. The distinction, therefore, bet- 
ween the transfer of an “ occupancy 
light ami of right to occupy ” is 
without dill ere ncc. 

The distinction has, liowever, been 
recognised: Khiali Uam v. I^athu liam 
Uhantl the cases that follow it and 
should bo accepted: but it must be said 
that the learned Judges who made it 
did not thereby uphold the validity of 
usufructuary mortgage as such of occu- 
pancy right. I have no doubt that a 
mortgage of occupancy holding usufrnc- 
uai^ 01 otherwise, is void as a mort- 
gage. A deed creating a charge on oc- 
cupancy rights is equally invalid. It 
dees not matter if such a deed is regis- 
tered. It may, however, be upheld 
otherwise than as a mortgage and to a 
lesser extent. In case of usufructuary 
mortgage of an occupancy holding the 
mortgagor cannot recover possession 
without payment of sums due under the 
mortgage, not because it is a valid mort- 
gage and the rules applicable to valid 
mortgages relating to redemption com- 
pe him to do so, but because he” 

before re. 

suming possession, which covenant is 


binding, apart from any supposed rela- 
tdonship of mortgagor and mortgagee, 
and under fclie general law applicable to 
agreements of a personal character. In 
this view of the matter, no distinction 
can be made between a covenant con- 
tained in the so-called deed of usufructu- 
ary mortgage and a covenant contained 
in the so-called deed of simple mortgage, 
a deed of further charge or simple money 
bond. In oacli case, it can be enforced 
against tlie person bound by it. Reli- 
ance is placed on Khiali Bam 'v.Natlm 
Bam (2) and Brij Mohan v. Algu (3), for 
the proposition that a usufructuary 
mortgage of an occupancy holding is 
valid and, for that reason, money dua 
thereunder must be paid if the mort- 
gagor seeks to redeem. The same rea- 
son, it is said, does not exist in case of 
simple mortgage, wliich implies a right 
of sale and is, therefore, invalid. I shall 
presently deal with the contention, but 
would remark in passing that a right of 
sale is equally implied in case of a 
usufructuary mortgage* 

It is true B. 67, T. P. Act, disentitles 
a usufructuary mortgagor *' to insti- 
tute a suit for foreclosure or sale ’* but, 
if the mortgagor seeking to obtain pos- 
session institutes a suit for redemption 
and fails to pay within the period of 
grace, the mortgaged property is to be 
sold: vide 0.34, Rr. 7 (d) and 8(4). 
Under the initial contract between the 
parties the mortgagee is only entitled to 
retain possession till he is paid off; and 
if dispossessed, he can sue for possession 
within 12 years: Art. 125, Lim. Act. 
The mortgagor cannot withhold iti 
relying on his proprietary title. Tho 
mortgagee, if left in possession, cannot 
call in his money by sale of the property 
except in the event of a decree for re* 
demption being passed and money not 
being paid before due date. It cannot 
be suggested consistently with the defi- 
nition of a mortgage, of usufructuary 
mortgage and their incidents that there 
is no transfer of an interest in case of 
usufructuary mortgage or that the mort* 
gaged property is not made security for 
the money advanced. Mortgage has been 
defined in S. 58, T. P. Act to mean: 

the transfer of an interest in spsoifio inniioV' ^ 
able property for the purpose of eeouring tW 
payment of money advanced ’or to be advane®* 
by way of loan •> 
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Then follows the definitions of vari 
ous forms of mortgages, and usufructu- 
ary mortgage is defined thus: 

‘ Whera the mortgagor delivers [lossessiou 
of the mortgaged property to the mortgagee 
and authorizes him. to retain such possession 
until payment of the mortgage money, and to 
receive the rents and profits accruing from 
the_ property and to appropriate them in lieu 
of interest or in payment of the mortgage 
money and partly in lieu of interest and 
partly in payment of the mortgage, the transac- 
tion is called an usufructuary mortgage ” 

A simple. mortgage and an usufructu- 
ary mortgage are both ‘mortgages,’ as 
defined, with additional incidents. It 
■Cannot be doubted that one of the char- 
acteristics in both is that the mortgaged 
property is security for the loan. The 
rights of a usufructuary mortgagee 
bioadly speaking, are (I) to retain pos- 
session till paid off, and (2) to recover 
his money, if he so desires, by sale of 
the property, when and if a decree for 
redemption is passed and money is not 
paid during the period of grace. The 
former right is also the characteristic of 
an arrangement in the form of a sub- 
lease or otherwise under which posses- 
sion is made over by one to another on 
condition that it shall not be resumed 
without repayment of a sura of money 
advanced. It falls short of usufructuary 
mortgage because sale cannot take place 
in any contingency. The ratio decidendi 
of Khictli Bam v. Nathu Bam (2), so far 
as it relates to usufructuary mortgage of 
an occupancy holding is that it is valid 
only to the extent that right to occupy 
is transferred on condition that posses- 
sion is to bo retained by the creditor till 
money is paid and that it is invalid so 
far as it may give a right to the creditor 
to realise Jiis money by sale of the pro- 
perty. 

The learned Judges had before them 
the CDfSo of an occupancy tenant having 
sublet his holding and the Question was 
whether subletting by an occupancy 
tenant is valid. Certain earlier cases of 
this Court were cited in support of the 
^ntention that subletting was not valid, 
One was Ganga Bin v. Dhurandhar 
in which it had been held that 
AD usufructuary mortgage of an occu- 
pancy holding was invalid and the other 
was Ahadi Husain v, Jurawan Lai (26) 

which a zar-i-peshgi lease by an oc- 

1^1 [1883] 6 All. 495=(X883) A.W.N. 89 

% "Bi )• 

(20) [1885] 7 AH. 866=(1886) A.W.N. 390. 


cupancy tenant had been declared in- 
valid. The learned Judges who decided 
Khiali Bayti v. liam (2) observed: 

No doubt, fi usufi'iictuar}' mortgage Ly an 
occupancy tenant of hi-? occupancy holding 
does for the terras of the mortgage transfer such 
ngho to the possession of the 1 1 iin mortgaged 

Ims, but it doo.s net transfer 
the right of occupancy and no decivc for sale 
of the right of occupancy could bo obtained in 
a suit by the mortgagee under Act 1 of ” 

whether ^para. 2, S. 9, Act 12 of ISSI, applied 
or not. Even if an occupancy tenant . . . were 
to bring a suit for redemption of a usufructuary 
mortgage of his occupancy holding, no order 
for sale under S. 92, aud'no order for sale 
under S. 33, Act <1 of 1882, of the right of cccu- 
pancy could, by reason of the bar of nara. S. 
9, Act 12 of 1981 bo made.” 

It is manifest from this passage tiiafe 
the usufructuary mortgagee of an occu- 
pancy right has no security for recovery 
of his money, and has only ti'.e right to 
possession and to enjoy tiie proiits “in 
the manner provided bv the mortjfatie ” 
In other words, the transaction is not 
valid as a mortgage with all its inci- 
dents and subject to the provisions of 
law relating to usufructuary mortgages, 
but is valid only so far that the mort- 
gagee can retain possession and enjoy as 
agreed between the partie.s, a feature 
which is not peculiar to usufructuary 
mortgage as such, but is also one of sub- 
lease or other arrangenoeut under which 
possession of occupancy holding is made 
over by the tenant to another without 
creating an interest or charge in favour 
of tlie transferee. In such a case, as the 
ruling itself indicates, the rights and 
liabilities of tlie parties are governed 
not by the provisions of the Transfer of 
Property Act relating to mortgages hut 
by tim valid stipulations in the so called 
mortgage deed. This view makes, the 
principle underlying Khiali Ram v. Na- 
thu Ram (2) in accord with general law 
and with Ni-iha Salt v. Murii Dhar (27) 
in which their Lordships had to con- 
sider the effect of a mortgage deed which 
purported : 

to be a mortgage of them with posseaeion to 
one lahri Sah (for a period of 14 years from 
1284 Fasli to 1297 Fasli) by which it was pro- 
vided that oa fciie expiration of the term the 
mortgagor ‘shall come in posBeseioa of the 
mortgaged villages without settlement of ac- 
counts. . , that on the expiration cf the term. . . 
the mortgagee shall have no power whatever in 
respect of the said estate. and after- the ex- 
piration of the term this mortgage deed .... 
shall be leturned to the mortgagor without his 

l27) [1903] 25“A1I.T16=30'I.A. 

(P.O.). 
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accounting’ for the inort^ngi’ money soon reel 
utvlcr tlii.'j fiociinif-iit.’ ” 

Theiv FiOnkhips ob.^ervGtl that ; 

" 't’jii.' i in’* ntntciil-. thcnf;h if 13 cillofl a 
itjoi'tga;.-,-, jujtl it will I j ccii wniciit to 

follow tii' no],i-ijct:iti] re in t-lio elucumeiit 

itself an l Intli ' inf.'? anO jiu]f.'iijf‘nts itv 
the Cull it ljutow. is not ;i inortpaf:!; in anv pro- 
I>St' A Mif • i)| till’ v.'ord. It is iKit ;t secui'itv for 
the [uyrn--ni; oi any nioiH'y or for the porfoi- 
mance ot any enyap-nnenf . Ko accounts wore 
to 1)0 rcncli’rcd oi' r.-quirod. . I’liorc was no provi- 
sion for r<’(('Hitptiiiii expressed or iiiiplicd. It 
Was Si'jiply a gr.uit of land for a firmed term 
Iroe of r- u'. in cunsidcratioi) of a sum made up 
of past au.i pr<‘Sr;iit advaiioes.” 

^Ancl ]iroct'p(][!rl to say tinit : 
it apOiMVS t.tniti tho sv* call-vl mort^apoi' Lad 
not alisiil ;t,o [’rupriorary ripdits in all the vil- 
Isfios, a,. I rhat ii)o niortf^aije; did not p,ct the 
full beti'/iit piirp'n’ted to bo given him b\ tlie 
mortgng ... ic Was tont’iuled Ixiforo their 
Lordsiiips Ijiat the mortgagor liaviug broken 
liis pai'L of the contract by failing to give the 
nioitgago - possession of the entirety of the pro- 
miso-j Cjinprisen in the mortgage ought not to 
be aiiowcd to enforce the contract as against 
the mortgagee, hut the answer to this conben- 
tioii appears to their Lordsiiips to be that the 
plamtitls are nob s*^eking to enforce the con- 
tract : tlicy rely on their proprietary right, and 
I IS fer tho appellant to show some stipulation 
ctuher express or implied in the mortgago deed 
which donnvos the plaintiffs of the right to le- 
covoi j^iossession. I bis the appclhint cannot 

QOt t 1 

^ Tills Is an autlioi'ity for the proiiosi- 
tion, is clear to my mind apart 

lom it, that ivhere the transaction does 
not amount to a mortgage with all its 
Jnciclonts and in tlio al)SGnco of tiny 
security for repay men t of money, the 
omy guide in determining tho rights and 
liabilities of the parties to it, is their 
agreement.^ My brother Mukorji, J. has 
expressed the opinion that usafnictuary 
mortgages of occupancy lioldings have 
been held to be valid in Khiali Ma 7 n v. 
^atlm Ua'fn (2) and incases which fol- 
o\\ed it, e. g. Bri] Moha^i Das v. Algn 

amount to sublet- 
tmg. I am in agreement with him, with 
be slight difterence, that they held such 
mortgages to be valid, so far, and no 
lui'ther, as they amount to a contract, 
which in their view is a valid one by 
which an occupancy tenant agrees to al- 
low the creditor to retain possession till 
his money is paid and that the so-called 
redemption suit is no more than a suit 
for possession in terms of .an agreement 
and not the usual suit for redemption in 
which a decree for redemption can be 
•passed directing sale of the property in 

U. 34. E. 8, CiTil P. C. The terms 


mortgage, redemption etc,, may be con- 
venientiy used as their Lordships of the 
Privy Council did in Nidka Sah v. Miirli 
l)har (27), but they are not such in the 
legal sense. That the usufructuary 
tnurfcgageo of an occupancy tenant is en- 
abled to retain possession by virtue of 
Llie stipulation in the deed in that be- 
half and not because he holds under a 
valid mortgage or because lie is exactly 
a sub-tenant (in which case question of 
jurisdictiou of civil ard I'evenue Courts 
would arise) is clearly ruled in Bin- 
deshri Uai v. Sadho Charan Eai (28) : 

"Thy suit by transferee of the occupancy ten- 
ants’ right to occupy” 

say Blair and Banerji, JJ., in a case 
which was one by a usufructuary mort- 
gagee : 

"is in reality one to enforce the contract for 
delivery of possession for the term of the mort- 
gage which the tenant made with him, a con- 
tract which is valid and onfotceable at law(p. 
5 ^ 3 ).” 

Regarded as subletting the position iS' 
the same, viz., that the mortgage of oc- 
cupancy holding is not valid as a mort- 
gage but as something else, i.e., sub- 
lease, and to that extent only, with a 
covenant suparadded that the subtenant 
shall not be ejected till a certain sum 
of money is paid, which has been 
held to be valid and enforceable. 
How far tho decisions of this Court 
upholding usufructuary mortgages of oc- 
cupancy rights in a modified form are 
based on good law it is too lata to con- 
sider. They" are so numerous and per- 
sistent that any attempt to depart fro® 
them will result in unsettling what has 
been unhesitatingly accepted by all Sub- 
ordinate Courts and this Court. 

It has been argued that a covenant by 
an occupancy tenant embodied in deeds 
of further charge, that he would not re- 
cover possession of the holding wibhont 
payment of the fresh advances, is in- 
valid under S. 23, Contract Act. It 19- 
said that it defeats the pi'ovision of S. 9r 
Act 12 of 1881. The only provision for- 
bidding transactions in raspeefc of 
cupaney right is in these words : 

‘ No other right of occupancy shall 1*® 
ferable in execution of a decree or other , 
than by voluntary transfer between 
favour of whom as cosharers such right ons 
nally arose or who have become by buccsss 
cosharers therein," # 

I have quoted the relevant 
law which it is said is defe ated 

(28) [19041 26 All. 591. 
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covenant in question. Wliat the sec- 
tion prohibits is “ transfer " of oc- 
cupancy holding, which the two deeds 
are not* and, if they are, they are in- 
valid to that extent. There is nothing 
in S. 9, ‘Act 12 of 1881, or any other 
law which prohibits an occupancy 
tenant to allow another person to re- 
main in possession of the holding as 
subtenant or otherwise, and to agree 
that be would not eject and resume pos- 
session till certain sums are paid, a pro- 
position which must be accepted in view 
of what was decided in 'Khiali Havi v. 
Nathu Bam (2). If we analyze the deci- 
sion in that case, it affirms the validity 
of two distinct covenants, viz., (1) cove- 
nant giving to the creditor the right to 
occupy, (2) covenant giving him the 
right to retain occupation till he is paid. 

The validity of the first only does not 
afford protection to the creditor, be- 
cause whether his position be that 
of a sub-tenant or otherwise the 
occupancy tenant, relying on his oc- 
cupancy right, can take possession. It 
is only covenant 2 which precludes 
him from doing so and enables the cre- 
ditor to retain possession till he is paid. 
Why a covenant, couched exactly in the 
same terms, occurring in a subsequent 
deed should be held to militate against 
S, 9, Act 12 of 1881, it is difficult to 
understand. It is nob an extension of 
the proposition which we are bound to 
accept in cases of usefructuary mortga- 
ges of occupancy holding on the princi- 
ple of staro decisis, but it is the identi- 
cal covenant in both cases. This Court 
has enforced such a stipulation con- 
tained in a deed of further charge rela- 
ting to occupancy holding- see Hardayal 
V. Ganga Kori (4). On its facts and the 
decisions arrived at, it is not possible to 
distinguish that case with the one be- 
fore UB. The learned Judges have taken 
note of the fact that the mortgaged pro- 
perty was an occupancy holding. They 
have, nevertheless, given effect to the 
deed of further charge. As I have said, 
once we make up our mind to accept 
the rule laid down in Khiali Bam v. 
Naihu Bam (2), and cases which fol- 
lowed in its wake, we cannot refuse to 
give effect to the covenant that the oc- 
oupancy tenant would not take posses- 
sion of his holding without paying a 
^rtain sum of money, whether such a 
covenant occurs in a de^ purporting to 


be one of usufructuary mortgage or one 
which creates only a charge. If it is 
not in conflict with S. 9, Act 12 of 1881, 
where it occurs in a usufructuary mort- 
gage, as we must hold it cannot l>e so if 
it occurs in a deed of further charge. 
It would be extremely illogical and 
and arbitrary if wo give effect to it in 
one case and not in the other. Consis- 
tency may not be a virtue in some waik.s 
of life, but it is absolutely necessary in 
administering law. 

Another argument that lias been ad- 
vanced is that a covenant in a subse- 
quent bond disentitling the occupancy 
tenant to take possession without pay- 
ing fresh advances operates as a clog on 
tlie right of redemption of the earlier 
usufructuary mortgage. This argument 
is easily refuted, as it is based on the 
erroneous assumption that the so called 
usufructuary mortgage is valid as a mort- 
gage, and not as an arrangoment of sub- 
letting. We cannot import the doctrine 
of clog into a transaction which cannot 
amount to a mortgage subject to all its- 
incidents including right of safe in a 
certain contingency. Dr. Gour, relying 
on London and Globe Finance Corpora^ 
tion V, Montgoviery (29), says : 

"It is perhaps unnecessary to state that the 
rule against clog on rodomption only applied to 
a mortgage. If therefore the transaction was 
not a mortgage, no covenant could be attacked 
on the ground of clog, though the principle 
which underlies that rule may equally avail to 

invalidate it, bi 5 t its invalidity must then bo 

^ *■ 

tested by the general principles upon which 
contracts generally arc voidable. A deposit of 
shares as securi:v fora loan made on condition 

-ki' 

that the creditor should have tlio option of pur- 
chasing the shares at a fixed price up to a cer- 
tain date was hold not to amount to a mort- 
gage, and that, therefore, the covenant could 
not bo attacked as a clog on redemption. 
Gours’s Law of Transfers Vol. 2, p. 1095, 
para. 1554.” 

Assuming the rule of clog on redemp- 
tion can be invoked, it is wholly inap- 
plicable. It is stated in Hals. Laws 
of England, Vol. 21, p. 143 in these 
terms : 

“No agreement between mortgagor and mort- 
gagee contained in the mortgage can make a- 
mortgage irredeemable ; and no contract bet- 
ween a mortgagor and mortgagee made at the 
time of the mortgage, and as part of the mort- 
gage transaction, or in other words, as one of 
the terms of the loan, can be valid if it pro- 
vides that the mortgaged property shall become 
the absolute property of the mortgage upon any 
event whatsoever.” 

(39) [1902] 18 T. L. R. 661. 
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sonal obligations, such as heirs or 
donees, but not on transferees for con- 
siderations : see i/it Kha7t v. Hoshan 
Khan (17), llari Mahadadji Samrliar 
V’. Balornbkat Eaghunath Khare ( 18 ), 
Eagho Govind v. Balwa^it Ainrii Gole 
(dl); case of a donee (Ini v. Nagammal 
(22). Rai s-un~niss(i v. Zorawar Sah (21). 

The mere existence of a subsequent 
mortgage or charge created by a subse- 
quent deed not per se make it incum- 
bent on the mortgagor to pa}' the money 
due in respect of such mortgage or 
charge as a coudition precedent to the 
red emption of an anterior mortgage. It 
is only a stipulation contained in the 
subsequent mortgage deed, or deed of 
charge, viz., that the mortgagor shall 
not redeem without payment of subse- 
quent advances, which binds him to do 


“Bat tiiii ru] ; against clogging tlio criiiity of 
redtinption do:s aot invalidity subsctiuoat aiivl 
iadyo^adynt tra;i:iav;5ioii5 bytwocn mortgagor 
and inortf^:ig33 rj! 'tin g to the mortgaged pro* 
perty, fliiJ. llO.” 

The lolloping passage from Or. Sir 
Kaslibehari Glioses Law uf elortgage, 
Vol. i, Edn.O, p, 2-il, lias been relied on: 

■‘riio (piostion whjthrr a moi tg igor may ri:- 
dcorii th.j inortg igc on [) ly rneiit of the money 
dtio on foot of liis svemdSy without also dis- 
j!i irgiiig otii r deids du; fruiii him to the 
uiortg igee in ;5j)it.‘ of an agr.-jiueat to t!: j con- 
' rai'v inti g'ivtm to some coniii'uvoi'sv. 'Die 
sohition, however, is not very dilJicult. Uf 
conise, if tl) * I ml is clurgel by way of inort- 
gag-; with the repayuieut o; such debts, fcho 
mortgigor cm relearn only oii p.Lym.iit of all 
the monws £a;ur>l. But it thero is no 
pledge^ of tlio hind, a ]uore agreement to pay 
delits which m ly be due to the mortgagee 
.13 one ui tlie conditions of rrlemption, will not 
bo binding upon Che mortgagor so as to prevent 
him from redeeming on payment of the 12 nd 
debt only.’’ 

The cases quoted at the foot, includ- 
ing Sheo Shankar v. Parma (IG), on 
which it is based arc all cases in which 
such a covenant was held to be a clog. 
This is now an exploded doctrine and 
cannot bo accepted in view of subse- 
quent cases : see Ranjit Khan v. Ham- 
dhan Singh (15). The last word on the 
subject has been said by their Lordsiiips 
of the Trivy Council in Shankar Din v. 

(jokal Ptasad (14), in which it lias been 
held that ; 

_ ‘‘Thera is nothing in law to prjvent the par- 
ties to a mortgigo from coming to .a suhseqiieiit 
arraugemont qualifying the right to re loem. In 
jlijs case feho mortgage wliicli it was soa^^ht to 
redeem was dated in 1810, and in 1370 the 
uiortgagors had, in consideration of certain ad- 
-d]«ionai benefit reserved to them under a com- 
promise;. agreed to subject their right''of re- 
demption to certain conditions. The deed 
having been lost, the onus was on the plaintiffs 
.0 prove the terms of the mortgage, so as to 
ouow viiat tiie suit was not b.arrcd by S. d, Oudh 
c-states Act (1 of 18G0) (see iiaja kuhcii ])uU 
-tCitn I aiid'ifi V. Nareu(hr Bahadoor Sin jJt (301 
which onus he was found unable to discharge. 
Held talunning the decision of the judicial 
Commissioner of Oudh) that the plaiutilTs wore 
noj in any case entitled to redeem as long as 
there was no breach by the defendants of the 
■vOVenauSs contained in the coinpromiso.” 

It should be noted that, iu this case 
'the, subsequent covenant was purely 
personal. Thero is a long current of 
authorities which support the view 
■that stipulations to pay, oocui-ring 
m subsequont bonds, which do not 
create a charge are binding on the 
• mortgagor and those ho,. „.i by his iJ-! 
(80) [1875] 3 I. A. 85=3 |p,Q,, • 


so. This is clear from the terms of 

S. 61, T. P. Act, wliich provides that : 

“A mortgagor seeking to redeem anyone 
mortgage, shall, in the absence of a contract 
to the contrary, be entitled to do so without 
p.iying any money duo under any separate 
mortgage, made by him, or by any person 
through whom he claims, on property other 
than that comprised in the mortgage which he 
seeks to redeem.” 

It is, therefore, *' the contract to 
pay ” and not tlie nature of the subse- 
quent transaction which creates the 
obligation. In Khuda Bakksh v. AUt^- 
tifijiissa (32) it was held that in the 
absence of a stipulation in a deed of 
further charge that the redemption 
sliall not bake place without payment of 
subsequent advance, the mortgagor can 
redeem without paying subsequent ad- 
vances though charged on the mort- 
gaged property. There is no warrant 
for the proposition that the creditor 
cannot recover sums due under later 
bonds, unless they amount to usufruc- 
tuary mortgages. No case has ever gone 
to this length, and in practice such a 
second mortgage with possession is rarCi 
if it can take place at all. The mort- 
gagee being already in possession, the 
mortgagor cannot agree to deliver pps- 
session again. He can only authoripo 
the mortgagee to retain possession till 
subsequent advances are paid. Even 
where two successive deeds of mortgage 
with possession over the same property 
are executed and the second deed docs 
nob contain the usual stipulation tb^ 


^1) [1833] 7 Bom. 101. 

(3:1) [1004] 27 All, 313=1 A. h. J. 715=(19W 
A. W. N. 273. 
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rodomption of the first cannot take 
place without discharging the second, 
redemption of the first cannot be pre- 
vented, though the mortgagor will be 
kept out of possession by the existence 
of a second mortgage with possession . 
The question is not whether the mort- 
gagor can recover possession without 
paying subsequent advances, but it is 
whether he can redeem the first mort- 
gage without paying subsequent ad- 
vances. There is a difference between 
redemption and obtaining possession. 
The former may take place without 
affecting possession. In many cases the 
mortgagor is desirous of merely dis- 
charging the incumbrance. Conversely, 
in many cases, the mortgagee may be 
unwilling to allow redemption of the 
first mortgage without payment of sub- 
sequent advances. For instances of 
cases where payment of money due 
under ^ a subsequent deed was made a 
condition piecedent to redemption, 
though it did not evidence a mortgage 
with possession : see Bhikam Singh v. 
Shankar Bay at Singh (33) and Pana- 
ganti Bamarayanimgaru v. Maharaja of 
Venkatagiri (12). S. 62. T. P. Act, was 
relied on m support of the contention 
that only the principal money due 
under the first deed need be paid to en- 
able the mortgagor to obtain possession. 
That section has been said to be a sup- 
plement to S. 60, T. P. Act, and does 
not itself provide for a suit for redemp- 
tion. It presupposes that the redemp- 
tion of the mortgage is an accomplished 
fact by payment of principal to tlie 
mortgagor, by deposit in Court or hy 
^ppi opi iation as usufruct. If redemp- 
tion has not taken place by such pay- 
ment, for instance, where other sums 
have to be paid as a condition prece- 
dent, the section does not apply. Sir 
Rashbehari Ghose says : 

This section should be read with S. 60; but 
quearo, whether a suit under it should be 
treated as an action to redeem or as an action 
of ejectment," 

Whenever S. 62 was applied, absence 
of a contract to the contrary was 
glossed : see Tajjo Bihi v. Bhagwan 
Prasad (34) and Khuda Bakhsh v. Alim- 
wn-nts«o (32), Mr. Lindsay (as he then 
was) had the occasion to consider 8. 62, 

6 A. L. L 25^=1 1. 0, 845, 

16 All. a95=(189J) A. W. N. 93. 



Zahid AH v. Kedar Nath 
fooj and expressed the following view ; 

Section G2, T. P. Act, is a special section 
supplementary to the general provisions of 

• ” -1 Ti a snmmarv remedy which 

IS available to a mortgagor in two special cases 
of usufructmyy mortgage (a) where the mort- 
gagea is autborized to pay hiiiieolf tbo mort- 
gage-money from the rents and profits of the 
mortgaged property, (b) where the mortgagee is 
authorized to pay himself from such rents and 
profits the interest of the principal monov,. 
It cannot apply to cases where from the con- 
ditions contained in the mortgage, accounts 
nave to be made up between the parties.” 

It contemplates the existence of onlv one 
transaction and does not at all touch the casc<= 
where a usufructuary having been executed 
other mortgages by way of further charge have 
beon executed by the same mortgagor,” 

I respectfully endorse this view in its 
entirety. Any other reading of the 
section would create endless confusion. 
S, 62, T, P. Act, is mandatory and un- 
less it is subject to other contracts to 
the contrary a mortgagee must surren- 
der possession, whatever rights he may 
have to retain possession under otlieV 
legally enforceable agreements. The 
rational view of the section is tliat it 
piovides rights and obligations of the 
moicgagor and mortgagee under ciie 
deed of usufructuary mortgage, assum- 
ing it is the only deed which regulates 
them. 


I have discussed the effect of various 
rules applicable to mortgages, such as 
doctrine of clog, provisions contained 
in Ss, 61 and 62, T. P. Act, only on the 
assumption that the deed of 188G 
amounts to a valid usufructuary mort- 
gage of an occupancy bolding. I |]avc 
iicld in an earlier part of this judgment 
that, on tlio rulings of this Court, wc 
can give effect to it not as a morfcgagoo' 
but as a sub-lease or an arrangement 
under which no security for recovery of 
the money advanced is created. In that 
view we cannot apply rules of law ap- 
plicable to mortgages only and not to 
sub-leases and other similar contracts 
which have to he given effect to accor- 
ding to the stipulations in the deeds 
evidencing them. The covenants in the 
deeds of 1893 and 1898 that money duo 
thereunder must be paid before posses- 
sion is to be taken by the plaintiff is as- 
valid as an identical covenant in the 
deed of 1886, viz., that possession cannot 
be taken without payment of the sum 
then advanced. It may |)e co nvenient to. 

(35) [1914] 17 0. 0. 380=27 I, 0."i27. 
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adliore to tlic nomonclature iHsd in the 
deed?!, lint in law there i^ no movfci^age, 
no mortg Igor, no morfcgagco and^ no 
)‘Gdoniptioii. ^\ 0 iiui'^fc treat tlie suit as 
one for i>ossGssion, and the suit is to ho 
deei’pod only if the tornis of the con- 
tracts lietwecn the iiartios jnstify it. 
For these reasons I answer the second 
question, r'^ferrod to tiio Full Bench, in 
the negative. 

Tlio third question does not call for 
a decision in view of wliat T have lield 
on the iirst, But if it v,-ere otherwise T 
would hold, in view of the ])ersonal obli- 
gation of the mortgagor, that registra- 
tion is not compulsory to bind him to 
pay wiiat is due thereunder. 

■ By the Court. — The answers of the 
majority of tlio Full Bench on the 
questions formulated are as follow'S : 

' (1) It was open to the plaintitf to 

raise the plea. 

(2) The plaintiff is entitled to re- 
idecm without paying the raonev secured 
by the deeds of 1803 and 1808. 

(3) The non-registration of tlie docu- 
iment is not material. 

k 

V.S./r.k. Be fere nee ansivered. 
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Young .a.ni) Mukebji, .TJ. 

Ahchil HaJeim and another — Plaintiffs 
— Applicants. 

V. 

Ululcarram Ali and another — Defen- 
dants— Opposite Pai'ties. 

Civil Revn. No. 36 of 1928, Decided 
on 14fch May 1929, from order of Dist. 
Judge, Bareilly. 

(a) AgraTenancy Act (1926), S. 99 — Grove- 
holder dispossessed from grove and fruit ap- 
propriated — Both transactions completed be- 
fore coining into operation of Act (3 of 
1926) — Suit for possession and mesne pro- 
fits lies in civil Court. 

Under the Agra Tenancy Act of 1901 a grove- 
holder is not a “tenant for grove land” and so 
whore a grove holder has been dispossessed 
from the grove and fruit misappropriated, each 
transaction taking place before coming into 
operation of the Act of 192G, the suit for pos- 
session and mesne profits lies in civil Court 
and not to revenue Courts under S. 99, Agra 
Tenancy Act S of 1926. [P 159 C 2l 

(b) Civil P. C., O. 7, R. lO-Order direct- 
ing plaint to be returned for presentation 
to proper Court — Order can be revised bv 
'High Court. 

It is open to a High Court to revise the order 
directing the plaint to bo returned for presen- 
tation to proper Court : 16 .4. L, J. 535 and 
A, I. R. 1921 AIL 226, Expl ; A. L R. 1926 AU 
*fi8, Re/, [P 160 0 1, 2] 


(c) Civil P. C., S. 115— Scope. 

High Court's rcvisiotial power is not meant 
to correct a mere error of a question of factor 
law but is confined to the question of juris- 
diction. [P 160 C*l] 

Ne'ia^ Cha,td — for Applicants. 
fqbal Ahmad and Muhhtar Ahmad — 
for Oi'posito Parties. 


i'/iukerji, J. — This is an application 
in revision asking this Coni't to revise 
an order of the learned Munsiff of Bareil- 
ly, dated 15th July 1927, which has been 
affirmed on appeal, by the learned Dis- 
trict Judge on 15th November 1927. 

The facts which have given rise to the 
suit and tlie present application are, 
hriofiy. as follows: The applicants before 
us were the two plaintiffs in the Court 
of first instance. They said that they 
iiad purchased a grove on . 19th August 
1918 and became the owner thereof, by 
the purchase. About three years prior 
to the institution of the suit, during the 
absence of the plaintiffs in Calcutta, the 
defendants began to misappropriate the 
fruits of the trees and continued to do 
so, till the date of the suit. The plain- 
tiffs, therefore claimed a declaration of 
the title and Rs, 150 being the value of 
three years’ produce of the trees. Later 
on, by amendment, they claimed posses- 
sion, if it was found that the plaintiffs 
were out of possession. 

Of the two defendants one pleaded that 


the whole village of which the grove was 
a part was wakf property and he was the 
mutwalli of the same, that the plaintiffs 
vendor, Mendhii, was a mere tenant ana 
he surrendered his bolding. He also 
pleaded that the claim for the value of 
the fruits was not cognizable by the 
civil Court and that the suit was barred 
by the six months’ rule of limitation. 

The other defendant pleaded that he 
had nothing to do with the managemao 
of the property which, he said, was 
wakf property and that he was merely 
acting under the orders of defendant ■ 

The learned Munsiff, before wbomth® 
suit was instituted held that Mendhu^^ 
a grover-holder and that after the sw® 
of the grove he could not make a 
surrender of the grove to the zanui^' 
dar. He, however, thought that the Wl? 
fell within S. 99, AgraTenancy 
1926 and was not cognizable by 
Court, He accordingly directed tb® _ 
plaint be returned to the plaintiff® l 
presentation to the proper 
appeal was filed before the Hi® ^ 
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Judge and one of the grounds taken was 
that the cause of action of the appel- 
lants occurred before the Tenancy Act 
of 1926 came into operation and that, 
therefore, the Munsiff had erred in hold- 
ing that S. 99, Tenancy Act, applied 
to the case. The learned Judge dis- 
missed the appeal. In this Court, it has 
been urged that the views taken in the 
Courts below were wrong and the suit 
was cognizable by the civil Court. The 
learned counsel for the respondents sup- 
ported the orders of the Court below on 
the merits and contended, further, that 
the revision was not entertainable at all 
in view of two cases decided by this 
Court, to be presently mentioned. 

According to the allegations in the 
plaint, the plaintiffs* dispossession took 
place on 18th May 1924, when, for the 
first time, the defendants niisappro- 
priated the fruits of the plaintiffs’ grove. 
The subsequent misappropriations, ac- 
cording to the plaintiffs, took place in 
May of the two following years, 1925 
and 1926, The . new Tenancy Act did 
not come into force till 7th September 
1926. Thus the plaintiffs’ cause of- ac- 
tion was complete before the new Act 
came into force. There can be no doubt 
that under the rulings of the Allahabad 
High Court, j a grove- holder was not a 
tenant under the Tenancy Act of 1901. 
Since the Tenancy Act of 1926 came into 
operation, the grove- holder’s status is 
that of tenant. When the dispossession 
took place, the plaintiffs were not te- 
nants and it cannot be said that the 
dispossession was that of a tenant by a 
landholders. The argument, however, 
for the other side, is that the case falls 
clearly within the language of S, 99, Agra 
Tenancy Act and that, therefore, there 
IS no escape from the conclusion that 
S, 99 applied and the suit should have 
been Bled in the revenue Court. Let us 
see if this is true. 


Section 99 reads as follows : 

». tenant ejected from hii 

otherwise than in accordanct 

with the provifliona of this Act, by his land 
holder . 


• # • • r 


I have already pointed out that at 
,jthe date of dispossession, in 1924, the 
persons, who were dispossessed, were not 
tenants. Then, a grove was not a** hold- 
ing under the Tenancy Act of 1901, be- 
cause a land occupied with trees and 
‘ffljjog grove was not ‘land’ which 
wWd constitute a holding within the 


meaning of the Tenancy Act of 1901 
Thus two of the conditions laid down in 
S. 99, Tenancy Act of 1926, are nob com- 
plied with. Lastly we liavo to bear in 
mind the words : 

ouhorwisa than in accordviics wi:h tha 
provisions of this Act.’’ 

For the simple reason that the Act of 
1926 was not and could not have been 
in foree in 1924, the ejectment of tlie 

lilaintiifs could not be said as lacing : 

otherwise than in aceoi'diiico with tli'' pro- 
vi.sions of the Act of 1S26.” 

The ten words just quoted cannot be 
treated as a mere surplusage and we can- 
not read the section as if those words 
did not exist. For the reasons given 
above, I am clearly of opinion that the 
plaintiffs case dtjes not and could not[ 
fall within the purview of S. 99 of the! 
Act of 192b. That section can ai.)ply' 
only to a dispossession wliicli took jilace; 
after 7tti September 1926. 

There is yet another reason, and a 
very cogent reason indeed, for holding 
that the legislature could not Iiavo i)os- 
sibly meant to provide for the case of a 
dispossession of a grove-Jiolder to be 
covered by S. 99 if t!ie dispossession 
took place prior to the coming into force 
of tne Act, The legislature has provided 
a rule of six months limitation for the 
institution of the suit under S, 99. If 
S, 99 and the rule of limitation heap- 
plied to the facts of the present case, we 
must come to the absurd conclusion that 
the plaintiffs suit became time barred 
within six montiis of tlieir dispossession 
i.e., on 18th May 1924, nearly two years 
before the Act of 1926 came into opera- 
tion. This absurd conclusien is avoided 
and the entire Act and the policy of the 
Act can be given an intelligible and 
coherent meaning, if we accept the view 
which I have laid down above. This 
view, in a nutshell, is that the dispos- 
session was not of a tenant, that it was 
dispossession from something which was 
not a holding and that it was a dispos- 
session .which was not otherwise than in 
accordance with the provisions of Act 
1926. I hold that the suit as instituted 
was cognizable by the civil Court. 

The next point to be considered is 
whether it is not open to the High 
Court to revise the order directing the 
plaint to be returned for presentation to 
the nropef Court. The two cases on 
whidh reliance has been placed by the 
learned counsel for the respondents are 
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JuaJn Pra^fiil v. JV. T. Titj. Co., (l) and 
Chanel u Lai v. KnkamaJ (2). Both fclie 
ca>cs arc of similar natur^>. In the case 
in Jiralo rrii<s.-!,l v. E. L li<j. Co. (1), the 
questiori was whether the ]>laintilVs‘ 
cause of action arose within tlie jurisdic- 
tiion of tlie (.'curt of Cawni'orc or whe- 
ther the suit lay in tlie Calcutta Court. 
The suit had hoon hied in the Cawnporc 
Court, The Subordinate Judjfc hold 
that the suit should have been tiled in 
the Calcutta Court. This liiiding was 
aftinned on apnea!. It was held that 
thi.s was a .'indin'^ of fact and law and 
even if tuat lindnyi* were erroneous, it 
could not I e di^tnidied in revision. Simi- 
larly, in tlie ca.se in Chanda La! v. 
Eokamo^. f2h the question was whether 
any part of the cause of action arose 
within tlie local limits of the jurisdic- 
tion of the Subordinate Judge of Agra. 
The Subordinate Judge of Agra was of 
opinion that he liad no jurisdiction. The 
District Judge, in appeal held that the 
Subordinate Judge had jurisdiction and 
he directed that officer to try the suit. 
The decision fciiat had been come to had 
to be come to, on a consideration of the 
allegations ui tne [ilaint and on evidence 
that was^ adduced in the case. The de- 
termination of the question depended on 
a determination of questions of fact and 
law. It has been repeatedly held by the 
Privy Council and this Court, that the 
High Court s revisional power is not 
meant to correct a mere error of a ques- 
tion. of fact or law but was confined to 
the question of jurisdiction. It may al- 
ways be said that a Court, when it pas- 
ses an order on a question of jurisdiction 
it always considers the matter before jt 
Iiasses the order and therefore when a 
question of jurisdiction has been decided 
no revision would lie under S. llo, Civil 
P- C. If that is so, S. 115 would be of 
no use where a question of jurisdiction 
arises, although its only end is the cor- 
rection of an error as to jurisdiction. In 
my opinion the learned counsel for the 
respondents had misundei’stood the ef- 
fects of the two cases on \vhich be relies. 
The two cases lay down that where the 
question whether a particular Court has 
or has not jurisdiction calls to be 
determined, on a consideration of the 
Circumstances of the case and the 
C ourt decides that the causa of ac- 

(1) [1918] 16 A. L, J, 535^46 I 0 qq 

(2) A. I. R. 1921 AIL 22643 
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tion did not arise within the local 
limits of the jurisdiction cf the Court, 
that decision is not merely a decision as 
to the jurisdiction of the Court but is 
a decision as to certain facts, which if 
they existed, would determine the ques- 
tion of jurisdiction. The finding on those 
facts might be a wrong finding, but the 
High Court cannot interfere with that 
finding. But where, as in the present 
case, the question is wdiebher the civil 
Court, or the revenue Court should take 
cognii:ance and a Court erroneously de- 
cides that the other class of Court should 
take cognizance of the suit, it, in my 
opinion, clearly fails to exercise a juris-! 
diction which is vested in it. 

In the case of Bisheshar Prasad Pen- 
day V. Baghubir (3) the Subordinate 
Judge, in the Court of first instance, had 
directed the plaint to be returned for 
presentation to the proper (revenue) 
Court, Tlie District Judge on appeal 
affirmed that decision. This Court inter- 
fered in revision and held that the Sub- 
ordinate Judge had jurisdiction to hear 
the suit, set eside the order complained 
of and directed the Subordinate Judge 
to hear the case. In my opinion, there 
is no conilict whatsoever, between the 
cases in J wala Prasad v. E. I. By> Co. 
(1) and Chanda Lai v. Kohamal (2), re- 
lied on by the counsel for the respon- 
dents and the case in Bisheshar Prasad 
Panday v Baghubir (3). 

In the result, I would allow the ap- 
plication in revision, set aside the order 
directing the plaint to be returned for 
presentation to the proper Court and 
would direct the MunsitI to restore the 
suit on its original number in the regis- 
ter, in his Court and to proceed with it 
in accordance with law. I would direct 
that the cost up to this stage of the liti- 
gation in all the Courts should abide 
the result. 

Young, J.— I agree. 

By the Court. — We allow the appli- 
cation in revision, set aside the order 
directing the plaint to be returned 
presentation to the proper Court 
rect the Mu ns ill to restore the suit to 
its original number in the register an 
to proceed , with it in accordance wi 
law. Costs in all the Courts bithert® 
shall abide the result. , 

v . b ./ r . k . Application alhvid. 

WXl. R. 1926 All. 58=18 AIL 168. ^ 
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Young and Sen, JJ, 
Emperor 


V. 

Kashi Nath and another — Eespon- 


dents. 


Ci'iniinal Appeal No. 520 of 1929, De- 
cided on lObh September 1929, from an 
order of Addl. Sess. Judge, Cawnpore, 
D/- 2nd April 1929, 

(a) U. P, Excise Act, S. 60 (a) — Where 
cocaine and weighing niacbinet and packing 
material is found in a small house occupied 
by joint brothers both must be supposed to 
have knowledge of dealings with cocaine. 

Where in a small common house occupied 
by two brothers belonging to a joint Hindu 
family, and running a common business, there 
arc discovered not only an enormous quantity 
of cocaine but all the necessary weighing 
machines and packing material to deal with 
it, it i^ idle to suggest that both brothers would 
not know of the dealings in cocaine. One bro- 
ther could not possibly carry on business in 
cocaine without knowledge of the other when 
thov live in small confined rooms, [P 1G2 C IJ 

(b) U. P. Excise Act, S. 60— Onus is on 
persons in possession of cocaine to prove 
satisfactory reason. 

When once the possession of cocaine with 
the accused is found as a fact the onus is upon 
them to prove that they had sufficient reasons 
for being in possesaion of cocaine. [P 1€2 C X] 


U, S. Bajpai — for the Crown. 

Saila Nath Mukherji — for Respon- 
dents. 


Judgment. — This is the appeal on 
behalf of the Local Government. Two 
men, Kashi Nath and Ohunni Lai, were 
acquitted on appeal by the learned Ses- 
sions Judge of Cawnpore of a charge of 
being in possession of cocaine, an excis- 
able article, contrary to S. 60 (a), United 
Provinces Excise Act. In this case both 
the Magistrate who originally tried the 
case and the learned Sessions Judge were 
in entire agreement upon the findings 
of fact ; but the learned Sessions Judge 
came to the conclusion that it was his 
duty to set aside the judgment of the 
learned Magistrate on this ground : 


1 have no doubt that either both the Ir:)* 
thois or one of thorn deals in cocaine, but it 
cannot be said that necessarily both the bro- 
thers are dealing and if one of the brothers is 
dealing in cocaine which of them is so deal- 


Tbo facts are that the two accused are 
brothers. They are members of a joint 
Hiodu family, and they mess together 
carry on a common business. It is 
iWfiitad, at any rate, that the accused 
o^py a portion of a bouse, called 
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baithak, whicli consists of a room with 
a tin shed upon it, from which cocaine 
was recovered, the lower room being 
rented out to some other person. Op- 
posite, on the other side of the lane, is 
the house of the aunt-in-law of Kaslii 
Nath, and it is alleged by the i’.ro?ecu- 
tion that the dalan and kotliri of tiiafe 
house are also in the occupation of tiie 
two accused. On oOth Juno 192o, on 
information received, the police raided 
the house of Kamal Devi and the bai- 
thak. They took with them search 
witnesses. At the time of the search 
the two accused were nob present in. 
either of the houses. In the clalau of 
the house of Kamal Devi were disco- 
vered six small packages of cocaine in 
a tin canister, 5 or G rattis, a candle and 
sealing wax. In the kotliri which was 
a small room and vras found locked u]i, 
there was a locked Ijox. Loth the room 
and the box were broken open, and in 
the box were discovered 47 packages of 
cocaine, all sealed up in one envelope 
in all some 73 tolas of cocaine was 
discovered. In a niche in tlie kothri 
was discovered a weighing scale with 
white powder upon it. In the baithak 
across the road, the staircase leading 
to the apartment was found locked, and 
the lock w'as broken. In the baithak a 
steel box was discovered, which was 
also locked. This w'as also broken open, 
and in it wore discovered one packet of 
cocaine, a knife and some sealing wax. 
There were also in this baithak three 
weighing scales and some slieets of 
wax paper. 

In our view tlie prosecution have sat- 
isfactorily proved that tlie dalan and 
the kothri were occupied by the two ac- 
cused. But, even if we did not so find, 
it is at any rate admitted that the bai- 
thak was occupied by the accused. It is 
not suggested in tliis case that the co- 
caine had been planted by the police. 
Indeed, it was idle to allege that such 
a large quantity of cocaine could be 
planted. If the prosecution evidence is 
true that in a locked up steel bo.x in the 
baithak there was a package of cocaine, 
on this evidence alone a conviction 
would be correct. Tho facts in this 
case ai*e overwhelmingly against the ac- 
cused. The only point which we have 
to coneidey is tho one upon which the 
learned ^ssions Judge acquitted the 
accused. 


1C2 A11-ih:^bad TcMjfAN v. 

It t^cciii' lo IK q 1(1 to clear wlicro 
ill u smili Coni (non house Oi'ccjtie.l i)y 
two ht'otiiei's Ijelon^itiL' to a joint iliiiiln 
lainily, and I'nnniii'; a cotr.inon iuisinoss, 
^thci'o arc di'^covercd not only an (uior- 
raoii? quantity of cocaine hut all the 
necessary weighing michines and pack- 
ing material to deal with it, it is idle to 
suggest that both iiiothors would not 
dtnow oi the dealings in cocaine. One bro- 
tihcr could ni.)t possil>ly carry on business 
ot this siao ivithrait trio knowlcdgo of the 
‘Other living as tiioy did in small confined 
|roo:ns. This is not tdio case of a large 
house, witli oivj brothers apartment 
seiytrato from tho othei’. We arc satis- 
fied that rho evidence can point only 
ijO the hiijt tliab both brothers wore 
im]ilic:ited in this cocaine business. No 
other finding, in our view, is possible. 
’Wo are, therefore, of opinion that this 
cocaine was in the possession of botli of 
them within t!io meaning of S. 60 (a), 
United Provinces E.xcise Act. Having 
found this as a fact, the onus cast by 
jthc Act upon the brothers is to prove 
that they had satisfactory reason for 
I being in possession of the cocaine. No 
I private person could have a satisfactory 
|rcason for keeping in possession no less 
jt.ian 7d tolas of cocaine. Therefore, no 
attempt has been made to provide a 
satisfactory reason. No satisfactory 
reason being provided, the accusocl are 
botli guilty ol the oh once witli which 
they are charged. We sot aside the 
acquittal order of the learned Sessions 
Judge. We convict the accused. The 
ouly question that remains ig one of 
sentence. 

_ It is to be noted that the learned Ma- 
gistrate innicted the maximum sentence 
upon tlie accused, namely, two years’ 
rigorous imprisonment and a fine of one 
thousand rupees each. Altliough wo 
agree that tlic crime is an extremely 
serious one, we tiiink that the sentence 
IS excessive. The accused have alroadv 
been punished to tlicoxtenfc of Eg, 2,000 
the value of the cocaine discovered in 
their po.sses3ion. Cocaine to that value 
is in the possession of the Government, 
and that expenditure the accused will 
never recover. The evidence in this 
case IS that the accused started this 
business only recently. Wo are also 
m formed that oue of the houses of the 
accused is mortgaged. There is at least 
no evidence that they have made any 
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profit out of this Imsiness, Under all 
tlio circumstances of the case, we con- 
^^ider b'lat a sentence of one year’s rigo- 
ro'K impri.sonment and a fine of one 
hundred rupees upon each of the ac- 
cused will he sufficient to meet the ends 
of justice. Wo do not think that this ig 
a ease in which the accused should be 
hound over for good behaviour after 
they have served out their terms of im- 
prisonment in this case. 

K.M./li.K. Order accordingly, 
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AND King, JJ., 

Tumman Singh and oi/icrs— Plaiutillg 
"Appellants. 


V. 


Shcodarshein Si? 2 gh Defendant ■“ 
Eospondent. 

First Appeal No. 126 of 1928, De- 
cided on 2-3 rd October 1929 from order 
of Sub-Judge, Banda, D/- 30-4-1923. 

Civil P. C., O. 23, R. 3 — Statement that 
parties would accept terms stated by parti- 
cular third person does not come within 
pufview ol O. 23, R. 3, 

A instituted a suit ag.iinst B. At one stage 
of suit before Court of first iastance the par- 
ties agreed to abide by statement of one C. 
Next day B made an application that he -had 
learnt that G was related to A and so B 
would not b) liable to be bound by C’j stato* 
inent. The Judge held enquiry and decided 
that A w.as not related to C and passed decree 
in terms suggested by C. 

Held : that J5 could not be pinned to the 
statemeut made by him, The statement did 
uot come within the purview of 0. 23. R, 8, . 
it beiognot to the effect that parties had come 
to certain terms regardiug the subject matter 
of the suit but being to the effect that they 
would accept certain terms which might bo 
stated by C, A, I. li. 1924 All, 570, Dis/. 

[P 163 0 1,2] 

Damoday Das — for Appellants. 

Judgment. — This is an appeal 
against an order of remand passed 
under 0. 41, R. 23, Civil P. C. 

It appears that the plaintiffs who 
are the appellants in this Court insti- 
tuted a suit for recovery of possession 
and mesne profits against the respon- 
dent who has not appeared to contest 
this appeal. At one stage of the trial 
on 19th December 1927, in the Court* 
of first instance the parties agreed by 
statements made before the Court by 
their counsel, that they would abide 
by the statement of one Bhagwant 
Singii who was, accordingly, ordered*. to 
be summoned and the 9th January 1928 
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was fixed foi’ vocovding his statemeiiti. 
The iiexb day i. o., 20bh December 1927, 
the defendant made an application to 
the Court stating that he had learnt 
that Bhagwant Singh was related to 
the plaintiffs and he would not^ like to 
be bound by Bhagwant Singh s state- 
ment. On 9th January 1929 the learned 
MunsiE held some enquiry and came to 
the conclusion that the allegation that 
Bhagwant Singh was related to the 
plaintiffs was not true. The Court pro- 
ceeded to take down the statement of 
Bhagwant Singh and, ultimately passed 
a decree in the terms suggested by 
Bhagwant Singh as being the terms of 
■a proper decree. 

The defendant being dissatisfied ap- 
pealed to the lower appellate Court and 
his appeal has been allows ed. The 
Learned Subordinate Judge held that it 
w’as open to the defendant respondent 
to resile from his agreement, namely, 
that he would abide by the statement 
cf Bhagwan Singh. The Court directed 
that the case should be tried on the 
merits. 

In this Court it has been contended 
before us that Bhagwant Singh’s state- 
ment would bind the respondent even 
if he.resiled from the position taken up 
on 19th December 1927. As an autho- 
rity for bho proposition, the case of 
llimanohal Singh 'V. Jatwar Singh (1) 
has been cited. In that case no excep- 
tion to the statement of the referee was 
taken till after that statement had 
been recorded. The case quoted does 
not show that the exception to the 
statement of the referee had boon taken 
before it was recorded and the case, 
therefore is no authority on bho point 
which wo have to decide. 

The learned counsel has also urged 
Ithat the agreement that the parties 
would abide by the statement of Bhag- 
wanb Singh came under the purview of 

0. 23 K, 3 Civil P. C., and must be re- 
garded as an adjustment of this suit 
by the parties. But this contention is 
against the very language of B. 3 itself. 
'R. 3, 0. 23 runs as follows : 

" Where It is proved to tho satisfaction of 
^ tho Court that a suit his boon adjusted 
I X X X. ** 

1, The statement that was recorded be- 
fore the Subordinabo Judge on 19th 
Daoember 1927 ww nob to the effect 


that parties had come bo certain terms 
regarding tho subject matter of the 
suit but was to tho effect that they 
would accept certain terms wliich might, 
be stated by Bliagwanb Singh. , 

We do nob see how the respondent 
could bo pinned down to his statement, 
made on 19th December 1927 that he 
would accept the statement of Bhag-i 
w'^ant Singh. 

The result is that the appeal fails 
and is hereby dismissed, but without 
cost as the respondent is absent, 
n , / II . K . Aij pea I dism issed. 
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NlAMATULLAH AND BENNET, J J. 
liam Partap Pr//irfcy— Plaintiff— Ap- 
pellant. 

V. 

LaJit P linden and others Defendants 
— Respondents. 

Second Appeal No. 1691 of 1926, De- 
cided on 14th November 1929, from de- 
cree of Sub- Judge, Basti, D/* 1st June 

1926. 

Civil P. C., S. 11— Prior mortgagee made 
party to *uit by puisne mortgagee— Unless 
prior mortgagee’s right is attacked and ad- 
juidjcated upon adversely with reference to 
prior mortgage question of res judicata can- 
not arise in subsequent suit. 

Under 0. 34, R- 1, a prior mortgagee is not a 
necessary party to a suit for sale brought by the 
puisne mortgagee and whether ho is a party 
or not his rights are unaffected by any decree 
which may bo passed in enforcement of the. 
puisne mortgage. Under those circumsjanccs 
unless tho prior mortgage is made a party to 
the suit of tho puisne mortgagee and his rights 
are attacked and adjudicated upon adversely 
to him with reference to his prior mortgage the 
nuestiou of res judicata cannoj anso^ in a 
subsequent suit bitween the same parties or 
those claiming through them : .4. I R. 1920 
P. C. 81. [P164G2] 

P. L, Banerji—iov Appellant. 

Shiva Prasad Shiha — for Respon- 
dents. , 

Judgment.— This is a plaintiff s ap- 
peal arising out of a suit instituted by 
him under the following circumstances: 

One Achhuta Nand executed a mort- 
gage-deed in 190o in favour of Bhagwant 
and Bindeshri. Subsequently, on 29th 
June 1908, ho executed another mort- 
gage-deed in respect of tho same pro- 
perty in favour of Asghar. The last 
named mortgagee brought suit No. 81 of 
1917 on foot of his mortgage-deed for 
sale of the mortgaged property, impleads 
ing, among others, Bhagwant and Bindo- 
shri the prior mortgagees. Copy of tho 


(1) A. I. B. 1921 All. 570-16 All. 710. 
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plOiintof tliiit suit has not boon proJucod. 
It appears from certain recitals in the 
judgment that these i)erso)is togetlier 
with soma otliers were described in bho 
jjlaint as subsequent transferees. In the 
written statement which they lllocl tliey 
appeal to Jiave claimed cci'tain prion* 
tics. No co]>\ ol the wi'ifcten statement 
has been produced eitiicr. Tlio judg- 
ment, which IS the only dociuiisut lie- 
sides the docrec, throwing light ou the 
pleadings ol that case, nukes vague re- 
lerences to the pleas ]nit forward bv the 
pi 101 11101 tgagecs and to t!ie decision 
given })>' Liu; C'oui’t on tlieir jdeas, it 
mentions that 

ilt-'f jiifl,tu!;5 3J, 31. ;>e ;>7 jiip-igo that thev 

Jjiv prioiiti-'S iigiiti -t the plaiiitirfs.'’ 

Piudesliri was defendant :l'2 in that 
case, it does not clearly appear wlie- 
ther Bliag'.vant was a party at all. He 
does not, at any rate, appear to have 
filed a written statement. Wo must 
therefore, take it tiiat tlie question of 
priority was raised by Pindeshri alone. 
The Court framed issue 8 with reference 
to tliG rights claimed by defendants 39 
34, 36 and 37. It ran thus: 

“Have dcfeiidaiits 3-2, 3l, ,30 and 37 anv 
priority against the plaintiffs ?" ^ 

The finding on this issue is ■ 

‘Defendants 3:i. 3-1. 30 and 37 liave given 
no proof of the priority or their ciaiin. The 
issue IS dt'oiJed against them." 

The suit was decreed cn 30th April 
1917, and the mortgaged property was 
sold HI due course and purchased by 
■tartai), the plaintiff-appellant before us 
on 20bh August 1919. In the meantime 
Binde&lin ana Bhagwant the prior morb- 
gagees instituted suit No. 890 of 19i8 for 
enforcement of; their own mortgage of 
iJdo, impleading Achhuta Nand, the 
original mertgagor, Asghar, the subse- 
quent mortgagee, and some oihers. A 
ecree was passed in favour of the 
plaintitls On 24tli Februarv 1919, which 
was affirmed on appeal. The mortgaged 
property was sold on 20th Marcli 1925 
and purchased by Bindeshri and Bhag- 
want, the mortgagees. A conflict there- 
upon seems to have arisen between Par- 
tap, the auction purchaser in suit No. 81 
of 1917, and Bindeshri and Bhagwant, 
he mortgagees, auction purchiasers, in 
suit No. 890 of 1918, The suit out of 
which the present appeal has arisen was 
then brought by Partap for a declaration 
that the decree passed in suit No. 890 of 
1918 and the. sale held in execution 
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thereof were ineflfective as against him 
1 lie claim was resisted by Bindeshri 
and Bhagwant mainly on the ground 
that, being purchasers in execution of “ 
decree passed on foot of a prior mortgage 
their title must prevail against that of 
the rlaintitt-appellant,^vlio purchased in 
execution of a decree passed on foot of 

a subsequent mortgage. The plaintiff- 
appellant’s rejoinder was that Bindeshri 

7 parties to suit No. 

<- L oi iJ17 and having omitted to dis- 
close the existence of their prior mort- 
gage and having failed bo obtain recog- 
nition tlmreof in that suit, their present 
plea that they purchased in execution of 
a decree passed on foot of a prior morfc. 
gage IS barred by res judicata. This 
contention found favour with the Court 
of first instance; but the lower appellate 
o^ub lias held that no question oi res 
judicata can arise in view of two incon- 
sistent decrees last of which should be 
allowed to prevail. Accordingly it dis- 
missed the plaintiff’s suit. The present 
second appeal has been preferred by him 

from the decree passed the lower appeU 
late Court. 

The reasons given by the lower ap- 
pe ate Court in support of its conclusioD 
may not be quite sound. Having exa- 
mined the pleadings, such as we have 
before us of suit No. 81 of 1917 and the 
judgniGnt of fclie Court in that case, wo 
have no doubt that the plea of res 
judicata has no force. Under 0. 34, B. 

1» Civil P. C, a prior mortgagee is not a 
necessary party io a suit for sale 
nought by a puisne mortgagee. Whe-i 
ther he is a party or not, his rights arel 

unaffected by 'any decree which may bej 
passed in enforcement of the puisne 
moifcgage. It is only if he is a party to 
the suit of the puisne mortgagee and his 
1 ights are attacked and are adjudicated 
on adversely to him with reference to 
Jiis prior mortgage that a question of 
res judicata can arise. In Eadha Kislun 
V. 7/osseiti (l) their Lordships 

of the Privy Copncil have held that 

to siistaiii the plea of res judicata it is iiiciitn- 
ben j on the Sahus (puisne mortgagees) in the 
circumstances of this case to show that they 
sought in the former suit to displace Bakhtaur f 
Mull s prior title and postpone it to their own." 

The plaintiff-appellant has failed to 

establish by producing copies of tho 

plaint and the written statement in suit 

(1) A. I. B. 1920 ?.0, 81-17 Cal. 062=17 I. A. 
lllP.O.), 
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No. 81 of 1917 that the rights of Bin- 
deshri and Bhagwant under tlie mort- 
gage-deed of 1905 were impugned. Ke- 
ference to priority mentioned in the 
judgment does not connect the contro- 
versy in that suit to the mortgage of 
1905. It is possible that priority in 
question in that case was under some 
other document in which defendant 32, 
Bindeshri, alone was interested, an in- 
dication afforded by the circumstance 
that he alone and not Bhagwant is men- 
tioned in relation to that matter. The 
judgment does not likewise sliow that 
the Court applied its mind to any ques-- 
tion in reference to the mortgage of 1905. 
Under these circumstances, we are of 
opinion that the plea of res judicata 
must fail. 

No other question having been argued 
before us, this appeal is dismissed with 
costs, 

V.B./r.K. Appeal dismissed. 
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Young and Sen, JJ, 

Gyasiram — Defendant — Appellant. 

V. 

■Kishore and others — Plaintiffs — Ees- 
pondents. 

Second Appeal No. 1301 of 1926, Deci- 
ded on 24th October 1929, from decree of 

Sub- Judge, Muttra, D/- 19th April 1926. 

Malicious Prosecution — Damages — Asses- 
ment of — Where money for defence in mali- 
cious prosecution is not paid from own 
^ pockets damages cannot be claimed. 

Ill a suit for damages for malicious prose- 
cution where it is found that tho plaintiff has 
not spent anything towards the expense of 
defence, the amount being paid by another 
person and there being no legal liability to 
rcpiy the amount so provided, no damages can 
be awarded, the plaintiff having failed to prove 
thaj bo had Bustainod any damages as tho 
result of prosecution. So also no claim for 
damage can be made on ground that plaintifi's 
shop was shut during trial when no damage is 
proved from that cause, A mere statement that 
plaintiff pays a certain income-tax does not 
show that any part of it was earned in trading 
on a particular shop and does not serve as basis 
for damages. [P i66 0 2; P 166 C 1] 

S, C, Das — for Appellant. 

S. K, Dar — for Respondents, 

Judgment. In this case four plain- 

a tiffs brought an action against the defen- 
dant to recover damages for malicious 
r prosecution. 

2 The Munsif in the trial Court found 
i that the plaintiffs bad been prosecuted 
by the defendant and that the plaintiffs 


had been successful in tlieir defence in 
that prosecution, ife also found tliat 
the prosecution was without reason abl (3 
and probable cause and was malicious. 
Tho only matter ne had left to onqiiiro 
into was tlie question of damages. In 
the plaintiffs’ claim they set out S]iccial 
damages to the amount of Rs. 1,912. 
Th ey did not claim any general damages. 
The Mimsif on a careful examination of 
the evidence came to the conclusion that 
a sum of Es. 664-15-0 could have been 
recovered by way of damages by tlie 
plaintiffs, provided they liad spent that 
amount of money out of their own 
pockets. He found on clear evidence, 
however, that the expenses of the de- 
fence had been met by one Kundan Lai, 
the uncle of two of the plaintiffs, and 
that not one of the plaintiffs had had to 
put his hand into his pocket for one pie. 
He, therefore, came to the very proper 
conclusion that tlie plaintiffs !iad failed 
to prove that they had sustained any 
damages as the result of the prose- 
cution. 

The learned Subordinate Judge, on ap- 
peal failed to find any fact on the ques- 
tion of damages, which binds this Court. 
He speculated as to whether, assuming 
it to be correct that Kundan Lai had 
paid the amount, the plaintiffs might not 
at some time or the other feel it their 
conscientious duty to repay Kundan Lai. 
That, of course, is no foundation for a 
decree for damages. The plaintiffs clearly 
have not suffered any damages, and the 
mere fact that possibly in the future 
they may or may not repay the amount; 
which Kundan Lai had provided, tlierej 
being no legal liability to repay, cannotj 
found any claim for damages. There wasi 
one other item which should be dealt| 
with. The Munsif found that tho claim 
for damages on tho ground that thcj 
plaintiffs’ shop had been shut up during 
the time of the trial had not been proved.^ 
It is clear from the record that there is: 
no evidence that the plaintiffs, or any of; 
them, suffered any damages from this 
cause. They did not produce the books; 
or any other evidence which might or 
might not have proved damages from 
this source. Tho learned Subordinate 
Judge, on the other hand, comes to the 
conclusion, on the basis of a statement 
that the plaintiffs paid certain amounts 
as income-tax, 'that ho was justified in 
allowing a sum of Bs. 100 by way of 
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(lanuiL'es on Uiis lica'l. Tlie Casis jiuq- 
gettecl Ijy the learned .Judge (annot. l>e 
u.^od for purpose. A ui-u'c state- 

int'iii that soiut'ljcdy l a) 3 a {rntain 
auiuunt of im-onic-ta';, does n.d shov,' 
that any pai't of it wa.s rai ned in iiadltig 
on a particular sliop. There is im tloubt 
whatever tliat t-iio ](iiuidili.s (uitircly 
failed (0 pnAc any tlainages. In 1 hat 
case the defendant’s appeal heie iiiust be 
allowed. Wo accordingly allow the aju 
peal, with costs, ‘^efc a^ide the decree of 
liie lowei" a)>]ieliat(.’ Couit and jcstorc 
that of the first t 'ouH . 

The cro.s.s-ohjcf lion is dismissed wiili 
C ( jS t^S » 

loM./ihK. Ai>])cal ijlloiced. 
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Niamatullah and J^ennf.t. JJ. 
{Sahclj) Dayal fiinfjli — Plaintitl’ — Ap- 
pellant, 

V. 

Mdhahir Sinrjh and others — Defen- 
dants Kespondents. 

Second Ap])eal No. 1727 of 192C, Ds- 
cided on Dith November 1929, against 
decree of Dist. Judge, Benares. DA 7tb 
July 1920. 

fa) Sepcific Relief Act. S. 21-Agreemenl 
to seJJ land cannot be enforced against sub- 
•equent purchaser with right of r re-emption. 

Specific per/oriiiance of -au figreejnent to ssale 
ofliind against a stiLsorjncnt purchaser where 
tho latter is entitled to a right of pre-emption 
ugainst the person seeking to caforco the agroe- 
njcut for s.ile, c.annot be enforced. [P ]G7 C 1] 

fb) Practice— Appeal— Discretion to grant 
specific relief in second appeal caYi be exer- 

CISCO, 

Discretion to grant or refuse specific per- 

^ exercised in second appeal: 
A.I.B. 192C Cat. 1237, RfJ. [p jqy q 

Jlanbans Sahai — for Appellant. 

Prasad Si7i]ia — for Respondents, 
u gment. These are two second 
appeals, which liave been disposed of in 
a single judgment of the lower apfellate 
Court. We will first deal with second 
appeal No. 1727 brought by Saheb Dayal 
hingh against Mahabir Singh and Ram 
Dhari Singh. This was a suit for specific 
performance brought by Saheb Dayal 
Singh, alleging that Abdul Bari and 
three other cosharers executed a written 
agieouQent dated 23rd December 1922, 
undertaking to sell to him their O-fi-lO 
share in mahal Mohammad Taqi of 
inauza Ahmadpur. It is found as a fact 
by the lower appellate Court that Abdul 
Bari was not a party to that agreement 
to sell. On second appeal an argument 


lias l)ceu add.ivssed to us against this 
finding of fact to the ellect that the 
lower appellate Court was mistaken in 
its construction of the sale-deed dated 
■Itli Seitt'mber 1923, which, it is alleged, 
would contdusivcly ]-]*ovc that Abdul 
Dari also agreed to the agreement to 
sell on 23r(l December 1922. We do not 
consider tliat tho passage in question 
nccc.'^sarily beais this interpretation, and 
even if it did, it is only one of the facts 
hofore the lower api>ellnte Court, and 
the lower appellate Court was entitled 
to come to a finding on all the facts 
before it. Accordingly we consider that 
wo are bound by tlic finding of fact that 
tlie agreement to sell was made only by 
tho three other cosharers. It follows, 
therefore, that the subsequent sale-deed 
ijy Abdul Bari of his share to the res- 
pondents, Mahabir Singh and Earn Dhari 
Singh on 4tii September 1923 is a valid 
transfer of the sliare of .'^bdul Bari. 
Accordingly from that date Mahabir 
Singh and Ram Dhari Singh have 
attained tho status of cosharers in this 
mahal, and they would have a pre-emp- 
tive right against Saheb Dayal Singh if 
a sale-deed were now granted in favour 
of Saheb Dayal Singh as a matter of 
specific relief, Saheb Dayal Singh is 
admittedly not a cosharer in- mahal 
Mohammad Taqi but only a cosharer in 
the other mahal of this village. Accord- 
ingly w^e consider that the lower appel- 
late Court was correct, and we dismiss 
the appeal of Saheb Dayal Singh with 
costs. 

Appeal No. 1710 is brought by Maha- 
bir Singh and Ram Dahri Singh against 
a decree of the lower appellate Court 
granting specific performance to the 
plaintiff, Mb. Phulraji, of an agreement 
to sell made on 10th January 1923 by 
Mt. Sadiqa Bibi also of a share in mahal 
Mohammad Taqi, It is admitted that 
subsequent to this agreement on 4th 
September 1923 Mt. Sadiqa Bibi trans- 
ferred her share by a sale-deed to the 
appellants Mahabir Singh and Bara 
Dhari Singh. It is claimed for the ap- 
pellants, Mahabir Singh and Bam Dhari 
Singh, that by virtue of the sale-deed 
from Abdul Bari dated 4th September 
1923, they have attained the status of 
cosharers in mahal Mohammad Taqi, and 
accordingly that any sale-deed now 
granted to Mt. Phulraji wmuld be liable 
to defeat in a siiiti for pre-emption - 
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l)roughfc by Mababir Singh and Ram 
Dhari Singh, We have heard various 
possible grounds of defence to such a 
suit put forward by the learned counsel 
on behalf of Mb. Phulraji, bub we con- 
sider that no possible ground of defence 
to such a suit has been shown. It was 
further argued that the discretion to 
grant or refuse specific performance 
should not be exercised on second ap- 
peal, bub we find that the Calcutta High 
Court in the second appeal of Ilahibur 
Itahmanv. Ali (1), hold that it 

was inequitable for the lower appellate 
Court to decree specific performance of 
an agreement for sale of latfd against a 
subsequent purcliaser where the latter 
was entitled to a right of pre-emption 
against a person seeking to enforce the 
agreement for sale; and the decree w^as 
set aside on second appeal. The lower 
appellate Court considered it probable 
that it might be proved in a pre-emption 
suit that Mt. Phulraji was only a beua- 
midar for her relative Saheh Dayal 
Singh, and that Saheh Dayal Singh being 
a cosharer, it would bo improper to give 
a final adjudication on the rights of 
parties. We must point out that Saheh 
Dayal Singh is not a cosharer in mahal 
Mohammad Taqi but in the other mahal, 
and accordingly Mahabir Singh and Ram 
Dhari Singh, who are cosharers in 
mahal Mohammad Taqi, by virtue of the 
sale-deed of 4th September 1923, have a 
pre-emptive right even though Saheh 
Dayal Singh were the actual vendee. As 
this was the only ground on which the 
lower appellate Court considered that 
the pre-emption suit might be resisted 
and that ground, in our opinion, is with- 
out any force, accordingly we consider 
that the pre-emption suit must un- 
doubtedly prevail if brought. We allow 
the appeal of Mahabir Singh and Ram 
Dhari Singh and reverse the decree of 
the lower appellate Court which granted 
a decree for specific performance to Mt. 
Phulraji. Under the circumstances of 
the case we dismiss her suit for specific 
performance, but because the contract 
to sell with Mt, Phulraji was un- 
doubtedly prior to the sale in favour of 
the appellants, we consider that this is 
a case in which the parties should pay 
their own costs throughout. 

V.b,/r.K, Order accordingly. 
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Nia I t, J. 

J i t Si u-g'a — Appl i cant . 

V. 

Vania tia Tamta and anoUty) — Op[in- 
sito I*arbics. 

Civil Revn. Ko.221 of ItfSthlicci-lctl on 
20Lh November 1929, against nuh r of 
Dist, Judge, Kumann, 1> - 'HUli ApiiL 
1929. 

(aj Civil P. C., O. 21, R. 89 -Judgment- 
debtor makitiT application under O. 21, R. 
89 need not show name of auction purchaser 
in array of parlies, 

A juclgmsnt'debtor making a.n upplicntioii 
under 0. 21, R. 31 need not fiiow the name of 
the auction purchaser in the array of parties 
noted in hc.adir]g of apjlic.itioa and tint all 
that he is required to do is to depopit the re- 
quired sum of money. This heing done, it is 
the duty of the Court to issue -noticf! to the per- 
son whom it has previously declared as auction 
purchaser to show cause agiinst th^ sale being 
set aside: AJJi. 192') AIL 093 , Foil. [1' 8 0 Ij 

(b) Civil P. C.. S. 35- Case decided on 
rulings generally accepted — Appeal from de- 
cision decided on basis subsequently decided 
case, reversing lower Court's decision — 
Party successful in lower Court should not 
be saddled with costs. 

Where a lowar Court decides a case r.'lying 
upon cases gGuer.illy regarded as authority for 
the proposition aocopted by the Court and sub- 
sequently a different pronouncement is made 
which either diss 3 nts from or explains away 
previous rulings and the decision is reversed on 
the basis of that ruling the party successful in 
the Court below should not be saddled with 
costs of the appaal or revision. fP 163 C 1] 

B. L.Vave — for Applicant. 

Nehal Chand Shastri — for Opposite 
Parties. 

JudgTient. — This is an a implication 
for revision from an order passed by 
the learned District Judge of Kumaun 
dismissing the application under 0. 21, 
R. 89, Civil P. C. of the applicant, who 
was judgment-debtor in the proceedings 
out of which the revision has arisen and 
whose property had been sold in execu- 
tion of decree. He deposited the entire 
decretal amount together with per 
cent on the purchase money as compen- 
sation to the auction purchaser. The 
application, as it was drawn up, did not 
show the auction purchaser in the array 
of parties. It was not till after tho 
expiry of 30 clays allowed by law for an 
application under 0. 21, R. 89 being 
made that the auction purchaser was 
impleaded. T)te learned District Judge 
has held relying on Karamat Khan v. 
Mir Ali Ahmad (1) and Ali G auhar v . 
■“tTruesH W. N. 12x7 


(1) A. 1, B. 1926 Oal. 12)7* 
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Ban iilhar (:2) bhit the application under 
0. ]\. 81), i-j harrod ijy limitation. It 

nOj noci\^".;iry to discuss the rjuGstion 
in detail, as the latest case in i}oint de- 
cid'a'i hy a ileiich of fdiis Coui't and re- 
po r ted i n D f p Ch a u d v . .S J , e - P ro sa (•]) 
i^ decisive. It lias been heM in the 
case last inentiotiod ilrit < ho iudj^ment- 
debtor ma!:ini( an ajiplication under 
0. 21. 1». 82 need iif)!- show the name of 
aiicti )!i purchaser in t'le array of parties 
noted in the heading ot the apjdication 
and til at all that he is required to do is 
,oO deposit t!ic re']t:i]'cd sum of money, 
jThrs being done, it is the duty of tlie 
Gnirt to issut* notice to the pei'son whom 
it nas previously declared as auction 
(luircnaser to sliow cause against the sale 
j being soj aside. In tints vie^v of the 

.matter tin's application for revision' must 
i succeed. 

^ Tlie learned advocate for the opposite 
paitj claims exemption from costs of 
yiis revision on the ground that the cases 
lelied on by the learned District Judge 
aeie generally regarded as authority for 
the proposition accepted by him and that 
|!f subsequently, as is the case here, a 
diUerent pronouncement is made by this 
Court, which either dissents from or 
explains away previous rulings, the suc- 
.uc^:.lul party before the Court below 
^iiould not he saddled with the costs of 
3 -vision, Cndcr the circumstances 
.01 the case I am inclined to make the 
parties to thus revision pay their own 
(Costs throughout. 

Joi the roisons stated above, I allow 
•ns application for revision, and set 
aside the orders pas.sed by both the 

n under 

0.21 B. 92, Civil P. C, Tha parties 
snail beai t leir own costs throughout. 

Bevision allowed, 

j|{^®pnnTrw^n3Mroon7r“ 

fj; A. 1. K. 1929 A]], 593. 
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*SUr,ATM.\N AND NlAMATQLLAn, JJ. 

yiokammad Ead'i.dad KUn-T>Qim^ 
dant— Appellant. 

Haji Mohammad Zafanjab Khan and 
otners DlaintijJs— Respondents. 

Second Appeal No. 771 of 1926, De- 
aded on 10th June 1929, from decree of 

Januarfim W- 25th 
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* (.)_ Civil P. C., O. 9, Rr, 4 .nd 10 - 
Kestoralion of entire suit after dismissal for 

deiault and on application of one or more of 
several plaintiffs is not improper, 

Wluro a suis has ba^n dismissed for default 
ov. ing to non-appearance of all the plaintiffs 
an 1 the .ij)p]ic.ation has feen jnado by one or 
inoro of t’le scvor.lI pliintifTs, the order of the 
Court rosfeoring the entire suit io favour of all 
tb I plaintiffs is not improper and Court cannot 
V to have acted beyond its jurisdiction : 

^ /u" Oudh 403, R(L on, [P 169 C 1] 

(b) Agra Tenancy Act (3 of 1926) S. 264 
— Set off. 

Not set o2 can be allowed under Tenancy Act. 

/V , , tPlfOClj 

(r, .if larwala — lov Appellant. 

S, K. Da r— for Respondents. 

Judgmeat.— This is a defendant’s ap- 
peal arising out of a suit for profits. 
Sevei'al points have been pressed before 
us. Tne first is that the restoration of 
tne suit, after it had boeii dismissed for 
default_ owing to non-appearance of all 
the plaintiffs, was injproper. The learned 
advocate for the appellant argues that it 
is open to him to raise this point now 
in second appeal in view of the provi- 
sion of S. lOo, Civil P. 0. There is some 
difference of opinion as regards the in- 
ter pietation of that section in the High 
Courts in India, Our attention has also 
been drawn to the remarks of Lindsay, 

L in the Full Bench case Bam Sarup v. 
Gaya Prasad (l) (at p. 180 o/48 All) 
dissenting from the view expressed in 
the Division Bench case Nand Banv. 

B lopal Singh (2). On the other hand, 
there is the case of Tasaddug Eusain v. 
Hayatannissa (3), directly against the 
appellant.^ It seems to us unnecessary 
to decide in this case whether the words 
aflecting the decision of the case” in 
B. 105, sub*Cl. (l), necessarily mean the 
decision on its merits. 

In the present case the suit had 
been instituted by Mohammad Za- 
faryab Khan and his nephew and two 
daughters. Mohammad Zafaryab Khan’s 
mukhtariam looked after the case 
on ^ his behalf as well as the other 
plaintiffs, and there wore numerous 
hearings of the case. Oh 1st August 
1923, the mukhtariam was absent from 
the Court room and the suit was dis- 
missed for default on non-appearance of 
both the parties. An application signed 
by the two mala plaintiffs, was filed for 
restoration of tho case and the setting 

Si! 610=43 All. 175 (P.B.). 

(2) [1912] 34 AIL 692=16 LO. 1=10 A.Ii.J. 1 

130, , v-l 

(3) [1903] 25 All. 280=(1903) A.W.N. 39. ' ’ 
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aside of the dismissal. The application 
was not actually signed by the daughters 
of Zafaryab Khan. The learned Assis- 
tant Collector was satisfied that there 
was good cause for non-appearance, and 
set aside the dismissal and restored the 
entire suit in favour of all the plaintiffs. 
It is contended before us that the Court 
had no jurisdiction to restore the suit of 
the plaintiffs other than those who had 
applied. The case fell under 0. 9, R. 4, 
which does not e.Kpressly state tliat the 
dismissal should be set aside in favour 
of the plaintiff who applies. Moreover, 
E. 10 of the same order makes it clear 
that one out of several plaintiffs may ap- 
pear^n behalf of all and the non-appear- 
ance of the other plaintiffs may be ex- 
cused. Having regard to all the circum* 
stances, we are unable to hold that the 
Court acted beyond jurisdiction in res- 
toring the whole suit : see Maharaj Din 
V. BalbhdddcLT Prasad (4). The restor- 
ation was a matter of discretion for the 
Court, and we cannot now say in second 
appeal that that discretion was wrongly 
'exercised. 

The Court below has pointed out that 
the total amount recoverable, including 
the rent for the year. and 'the past arro- 
are, were almost twice as much as the 
amount actually collected in those 
years. The defendant lambardar did 
not produce any evidence to show that 
he had taken any steps to make collec- 
tions with proper energy. On these 
facts it has been inferred that the negli- 
gence has been established. We cannot 


(a) Contract Act, S. 16 — Wife younger 
than husband — No presumption of influenc- 
ing husband— Mahomedan Law— Wakf. 

Whore tho wife is vorv nuicli yoniiger Mviii 
the luisbaiicl, fchor^ is no legal nresniTiption 
that she is in a position to dominate tho will 
of her husband. [P 171 C 1] 

(b) Mahomedan Law— Wakf —Vital factor 
is transmutation of possession. 

Where the settlor, after declaring tho trn.st, 
appoints himself a imnawalH, the vital factor, 
which counts, is tho transmutation of pos.?e,s- 
siou and where the character of the possession 
has altered by reason of the fact that posses- 
sion is no longer hold iu tho c.s:crcise of any 
right of ownership but vicariously for tho be- 
nefit of the objects of the trust, the wakf pre- 
vails, in spite of the fact that there had been 
no mutation at all or that there was some de- 
lay in ellecting the mutation, [P 172 C 1] 

(c) Mahomedan Law— Wakf— Mutaavalii — 
Mutawalli who is founder of trust can nomi- 
nate successor by name or by class, 

Under the ^lahoinod.va Law, mutawalli who 
is not the founder of the trust, has no power 
whilst ia he ilth to appoint a successor or to 
formulate any scheme for sneccssion to the 
office of the mutawalli, but this restriction does 
not apply to the founder of the wakf, who in 
reason and equity ought to have a free hand in 
the matter of nominating and appointing a 
mutawalli for the administration of the 
trust in prassonti and in laying down a de- 
tailed scheme as regards tho succession to the 
office of tho mutawalli. Ho is therefore com- 
petent to nominate the successors by name or 
to indicate tho class together with their quali- 
fications from whom the mutawalli may be ap- 
pointed or to invest the mutawalli with power 
to nominate his or her succcs.sor after death 
or abandonment of -office. And further the 
fact that the settlor appointed his v/ife as bis 
successor to the tauliyat or invested her with 
power to appoint a successor from the male issue 
of her sister or from among any ’other proper 
person belonging to the founder’s family who 
were particular about the roza and namaz and 


say that the finding is wrong. 

The last point urged is that the defen- 
dant should have been allowed a set off 
of the rents due from one of the plain- 
tiffs to the defendant. No set-off can be 
allowed under tho Tenancy Act S. 193 
1(g)-* 

The appeal is accordingly dismissed 
with costs. 

V.B./r.K, Appeal dismissed. 

(4) A.I.R. 1925 Oudh 403=29 O.C. 14, 
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fulfilled the further condition of being najibul- 
tarfain is not a circumstance ' which in any 
way militates against the provision of the 
Jlahoraedan Law. [P 173 C 1, 2] 

(d) Mahomedan Law — Wakf — If objects of 
endowment clear, wakf is not invalid merely 
because no specific portion has been de- 
dicated to charity or religious or pious pur- 
pose of permanent character recognized by 
law. 

There is nothing in the Mahomedan Law to 
invalidate a wakf, where the objects of tho 
endowment are clear and certain, simply for 
the reason that no defined p.?rtion of the pro- 
perty or specified amounts of the usufruct have 
been dedicated to charity or other religious, 
pious or charitable purposes of a permanent 
character recognized bv the Mahomedan Law ; 
23 AJl. 233 (P. C.) and ArJ. /?. 1923 All G60, 
Disl, [P 174 0 2] 

(e) Mussalman Waqf Validating Act, S. 3 
(A) — ’’Family” means persons descended 
from common progenitor and having com- 
mon lineage. 

Word “family” in the sub-S. 3 (A) includes 
only those persons residing in his bouse for 
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wlioPG iiK^iiitciirinto ll:<' utiMjoi* r,r tlio tiii-s!; is 
jijaiii !y I’L'SjiOii.'iiMo ruul iiidiciitos p'i's,.ns dcs- 
i-oiidt'd (Kiti rotu <’f>iiiiiion picg^iiitor uiid hav- 
itj;; a pmjiUk u Jineapc: A. i. }{. I'JlA HthUi i:0!, 
J)As. from. [j> 17.3 (■ j] 

{{} Musalman Wahf Validalinn Act, S. 3 
fa)— Descendant means male and female 
descendants, 

'I’iiG word "descend, intv” jn s 3 (A) indi- 
cates periens descentlod fi'.iDt the settlor hr/.h 
in the male and t!)0 female line ;iiid so d-'s- 
«'endarita ill the female line not residing in 
tlie house of tlic settlor and nut niai ntaiiied Ia' 
him are within th ' Act and cannot he excUi- 
ded from its pi;r\iew, [(• 17.7 (J 

fg) MurS’Iman Wakf Validating Act, S. 3 

(Aj Daughter-in-law living in same house 
ws settlor and maintaine d by I iini is member 
of family, (( iUr}^ 

A daiigliler-in-Iaw livinf; in the same house 
as the Settlor and maintained l.v liim is un- 
donhtedly a incmljor of the faniih of the sjttlor, 

[IMToG'ij 

K. N. Kafjiit JilahmaduJla a-nd S. 
I^IajuI AJi — ior Appellaiifc. 

Tqinl Ahmntl and MnshUifj AJnnad-- 
for KespondenL', 

Juofifmcnt," 1. Ins ts an appeal fi'om 
the juflgnirnt and decree of the learned 
District Judge of Benares alliiming the 
decision of the primary Court iii a suit 
for projirietary ] ossession of certain 
shares in imnvovahlc iircperty and for 
inesne profits, Tlie property in suit con- 
sists mostly of shares in :^amindari jiro- 
jieity, Jioiises and miscellaneous projterty 
situate in the District of Jaiinpiur. 

X*l )0 pi Opel ty adQiittedI\’ helonged to 
Mir Inayat Husain, who died on Gth 
January 11)24, leaving a widow Mt. Ah- 
madi^ Bihi and .two stepbrothers Ata 
Husain and Ghazanfar Husain. 

This action was commenced on 3rd 
April 1925. by Syed Ghazanfar Husain, 
his brother Ata Husain did not join 
m the suit and was impleaded as a de- 
fendant. The plaintiff claimed to re- 
cover a six-aunas share in the estate of 
byed Inayat Husain and founded his 
claim upon intestate succession under 
the Maiiomedan Law, 

1 P'® repudiated a wakfnama, 

dated 7th April 1922. alleged to have 
Gen executed by Syed Inayat Husain 
under which Mt. Ahmadi Bifai defendant 
1 claimed to be in possession of ithe en- 
tire estate of the deceased in her capa- 
city as mutawalli of the trust. 

The suit was mainly directed against 
Mt. Ahmadi Bibi, the widow. Gbulam 
Husaio, defendant 2 is son of Fida 
Husain deceased, who was the brother 
of the plaintiff Dildar Husain and Faiaz 


Husain, defend anfs 3 and 4 are the sous 
of Ghaznalar Hussain plaintiff. The 
I iiroc defendants have hesn impleaded' 
in tiio .suit a's they are beneficiaries 
under the deed of ciulowinenfc. 

If the walifnama dated 7tli April 
U)22, was a valid document as having 
been duly executed by Inayat Husain 
and if it did not contravene any man- 
datory ].iovision of either the Mahome- 
dau or Statute Law, the plaintiff’s claim 
XV as hound to fail.' 

The ]daintiff cliallenged the wakf- 
nama on a variety of grounds, which 
gave 1 isc to no less than 15 issues in the 
trial Court. The plaintiff denied that a 
walifnama had over been executed by 
Inayat Husain at all. It was urged ^hat 
Inayat Husain was not t!ie owner of the 
entire property covered by the deed of 
settlement, that the wakfnama was not 
validly registered, that the objects of 
the walif wore in no way lawful and 
religious, that a very small amount of 
the ]irolits of the estate had been left 
apart for religious purposes and that 
tlie hulk' of the income was intended to 
he for tho benefit of Mt. Ahmadi Bihi 
who had obtained that document by 
fraud and undue influence with the oh- 
ject of depriving the heirs and of bene- 
fiting her sister and the members of her 
father’s house. 

Having regard to the allegations upon 
wliicli the claim was founded and the 
frame of the suit, it is not surprising to 
find that the only defendant who con- 
tested the suit was Mt. Ahmadi Bibi, the 
widow. She contended that the wakf- 
nama was duly and laxv fully executed by 
Syed Inayat Husain. 

The Court of first instance upheld tlie 
wakf and dismissed the plaintiff’s suit. 
The low er appellate Court affirmed the 
decision: hence this appeal. 

Most of the grounds upon which the 
deed of wakf was sought to be attacked 
m the trial Court were abandoned before 
the lower appellate Court. Only four 
pleas appear to have been advanced. 
These were repelled by the said Court 
which held that the deed of settlement 
liad been duly executed and properly 
registered; that the said deed was a 
.voluntary act of Inayat Husain and was 
not the result of importunity or pressure 
on the part of tlie wife and that the 
deed did not contravene the provisions 
of Mahomedan Law or any statutory- 
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enactment relating to the creation of a 
wakf amongst Mussalmans belonging to 
the Hanati sect. 

Syed Inayat Husan, like his step- 
brothers, did at one time belong to the 
Bhia sect. He appears to have recanted 
and embraced the Sunni creed. The 
exact time when this came about cannot 
be known from the record nor is material 
for the purpose of this case. He married 
Mt. Ahmad i Bibi when he was fifty 
vears old. There is no clear evidence on 
the point but presumably his first wife 
was a lady of the Shia persuasion. There 
are circumstances which indicate that 
the change of tenets came about after 
the death of his first wife. Mt. Ahmadi 
Bibi admittedly belonged to a Sunni 
family and professed the Sunni creed. 
Admittedly Syed Inayat Husain was a 
Sunni at the time of this marriage. 

There appears to have been some dis- 
parity in the age of this married couple. 
It may be assumed that the husband 
treated his wife with considerable ten- 
derness and in various matters relating 
to the administration of the housheld, 
respected her wislies. It "will be unsafe 
to deduce from these facts eitlior that 
Mt. Ahmadi Bibi had a dominating per- 
sonality or that by lier importunities or 
pressure, she had obtained the deed of 
endowment from her husband for her 
personal benefit and for the advantage 
of certain jieople, belonging to her 
father’s household. 

Syed Inayat Husain at the date of the 
execution of the wakfnama was bO years 
old. Though advanced in years he was 
in full possession of his mental faculties 
and was not lacking in bodily vigour. 
As owner of the property, he was quite 
competent to make a disposition thereof 
and to lay down conditions in confor- 
mity with his inclinations and wishes. 
If these conditions are more favourable 
to the wife or to the members of her 
sister’s household, it cannot be inferred 
therefrom either as a proposition of law 
or as an inference of fact that the said 
conditions were the result of domination 
exercised by the wife upon the husband. 
Where the wife is younger than the 
husband, there is no legal presumption 
that she is in a position to dominate the 
will of her husband. 

The Courts below, having examined 
and collated the entire evidence bearing 
upon the question of undue innuence, 


have unhesitatingly ari'ived at tho con- 
clusion that the plaintil'i' iuul faile.l 
substantiate tho plea. Ti\o Itmling o;:. 
this point must therefore stand. 

The deed of endow menu, in (iuo.5itiof: 
has been the subject of severe criticism 


A if U *1 c? 1 I. tin h f.}> 




r 




illusory, the object of the wakf being lu't 
to consecrate the property for tho ser- 
vice of God but to tie up the property 
in perpetuity for the benefit of tlio wiio 
and certain relations belonging to her 
father’s household. 

If Mir Inayat Husain had it m liis- 
contemplation to transfer the property 
to his wife or his wife’s relations, he 
W’as faced with no impediment or ob- 
stacle in giving afiect to his wislios by 
a different kind of instrument altogether. 
The property was not subject to any 
encumbrance, Mir Inayat Husain w'as 
not in debt. He was tlie full owner ot 
the property. According to the finding 
of the trial Court, the dower of Mt. 
All mad i Bibi was Rs. 21,000 and the 
whole of that amount was still unpaid. 
There was no legal bar to Mir Inayat 
Husain transferring the property to his 
w’ife with a view’ to wipe off the dower 
debt. Notliing stood in between to pre- 
vent ^lir Inayat Husain from making ;i. 
gilt of bis entire property to his wife or 
to his wife’s relations, _ Again, there 
are no circumstances which affect the 
probability of a design on his part to 
create a w’akf. He appears to have been 
a man, with a religious turn of mind. 
At the time of tlic execution of tlie docu- 
inent, lie liad readied the mature age of 
60. He had no progeny in the shape of 
sons or dauglitcrs or their descendants. 
His brothers were Shias, whereas he 
was a Sunni and as the learned District 
Judge puts it : 

“ It is a well known fact that converts ar=j 
tho most perverse of all religionists.” 

The cumulative effect of these fact.s 
makes it extremely natural and probable 
that Mir Inyat Husain intended to exe- 
cute a document of the nature and 
character which is now before us and 
that he, as a matter of fact, consciously 
executed the same with duo deliberation 
and with full knowledge of its scope 


and legal effect. 

No hostile inference can be drawn 
from the fact that there was some delay 
in the mutation of names. We alreidy 
know that tho document was executed 
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on 7f.l, Ai.vil 1952. Tl,e mutation w.as 

not e'rGchecl till sometime in May I‘J23. 
T-ncler the terms of the doenment the 
ic. .lOi' (.loc'areh, in unequivocal ter ms, 
iG hiiil ci;tinguisiic(l his propiiafcary 
intcrett in Jiis entire property^, had made 
a ^vak^ thereof for the sake of Clod, inid 
\v3t]idra\vn his pro]>iieta!v iiossossiou 
therefrom and had constituted himself a 
mntawaili lor his lifetime. The finding 
of file lower appellate Court is that the 
\\ap3t had satislactorily divested liim- 
-- f of Iiis in the jn^opci^fev as a 

pnvate individual and that certain pav- 
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ments aad been made to the beneficiarie.s 
or I he trust, nntal-ly to liis nephews and 
to tne Chirania sdiool of daunpur. A 
delay m tJie mutation proceedings, under 
lie circumstanees, does not and cannot 
lead to the inference that the object of 
t ie settlor was not to create a trust. 
\\ here .he settlor, after declaring the 
;tius. appoints himself a mutawalli, the 
ivi.altoor which counts, is the trans- 
mu.aiion of possession and where the 
•liaracter of the posses.sion has altered 

nn possession is 

^ enger held m the exercise of any 

i bb of .ownership but vicariously for 

of the trust, 
-nc y aiU prevads, in spite of the fact 

.ha there had been no mutation at all 

hat ne wakf was of an illusory oharac 

«s;ntiarfea“‘'" 

ent the e.'cecutant states that he has 

drta’il!i iT P>-operty 
ailed therein without worldly obiect 

and m order to gain benefit in the 

b's C* ' ff'at he has withdrawn 
q.Porictary possession therefrom. 

" T ho “‘^““’8"? “loses with the words 

wakf Jtc “xeeuted this deed of 

a '“•y down 

a detailed scheme for the administration 
of the wafcf property. The settlor has 
appointed himself as mutawalli for his • 

H M, his wife, was to be the mutawalli. 
After her the tauliyat was to go to any 
child born of Mt, Ahmadi Bibi. In the 

vest i^th ‘0 

vest in the eldest son in the lineage of 


the _ eldest male issue of Mt. Akhtan 
Tjibi, who wMs the own sister of his wife, 
and the tauliyat was to continue in that 
lino generation after generation. An 
option, however, was given to Mt. Ahmadi 
J>ilii to nominate as mutawalli under a 
regi.stered instrument any issue of her 
o y n sisters daughter Mt. Abdunnissa 
bibi or any other proper person who 
must he najibuttarfain (that is, of good 
descent on- both his father's-and mother’s 
side). In the latter case, however, the 
settlor ])Iaces an important restriction; 
and the passage containing the said res- 
triction may be reproduced: 

But in any case, tho foremost and necessary 
condttion is this tliat no one other than a 
Sun 111 , who IS regular in saying his prayers 
and keeping fasts and who is a follower of 
Imam Abu Han i fa (may God bless him) of 
Whom I, the executant, am myself a follower, 
shall arul can be appointjd a mutawalli." 

The settlor further reserves to him- 
self the power; 

to change or make alterations in the afore* 
said lino of males and adopt another me- 
tnoa and appoint another mutawalli, if- it 
seems roasonable in accordance with the con- 
ditions laid down in the instrument.” 

The wakfnama does not state what 
the net income of the property amounts 
to, hut the Courts below have found 
Uiat it^ comes to Rs. 1.500 per annum or 
Rs. 125 per mensem. 

The waiifnama contains a detail of the 
objects upon which the jncome has to be 
Spent and these details have been set 
out in the judgment of the trial Court 
and may bo usefully reproduced avith 
slight verbal variations: 

(1) For providing the usual uaraphernalta 
necessary for tha upkeep of a mosfjue situata 
in Mohalla Fatihpura alias Mohalla Rasman* 

Paying tho salary of fchs Muezzin 
and other expenses relating to the mosque. 

(2) Rupees 5 per mensem ought to be paid 
0 the Qurania school maintained in the 

Jumma Masjid, Jaunpur. 

(3) For tho annual oelohration of Milad 
oharif in a suitable manner and on a propjr 

Itabi-ul-awwal of every year. 

^ /M repairs of tho dedicated Ibouso. 

(b) For personal expensas of the muta* 

wain, 

(c) For help and support of the indigent 

•''■ud the poor. 

(d) For other charitable and religious 

... purposes. 

( )} For the payment of a reader of Quran for 
tho benefit of the soul of the donor. 

(GJ After the death of Mt. Ahmadi Bibi, for 

the payment of another reader of Quean for her 
benefit. 

(7) Rupees 5 monthly or Rs, 60 pet anunm 
^ each of his three nephews namely Ghulam 
xlussam, Dildar Husain and Faiyaz Husain 
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and to their dcecandants for ever. If any of 
them dies childless, the annual amount due to 
him shall Joe paid to the remaining aforesaid 
persons or to their male issue. In case of the 
abs3QC3 of a male issue, it will be paid to a 
female issue. If perchance there remains none 
in their lineage at any time, the said amount 

shall be spent on other charitable deeds 

should the said persons or any one of their 
children desire to get the -amount in a lump 
sum in lieu of the said profit of his share for 
paying th3 debt to be due by him, I, the oxe* 
cutaut, and after my death every mutawalli 
shall have power to pay in cash at th3 rate 
of Es. 1,000 for each annual amount of Rs. 60 
aforesaid out of the income of the wakf pro* 
perty and obtain a deed of relinquishment of 
claim,” 

Ifc has been argued that on a proper 
construction of this document, the set- 
tlor, in fact, transferred the bulk of the 
property to his wife and after her, to 
the descendants of the wife’s sister from 
generation to generation and the effect 
of the document was to create a per- 
petuity in favour of the descendants of 
the wife s sister of Mt. Obedunissa if 
Mb, Amadi Bibi so chose to elect. 

The objects of the trust having been 
clearly defined in the instrument, it will 
be nothing short of a breach of trust 
on the part of the mutawalli not to ful- ' 
fil those objects bub to appropriate the 
usufruct for his or her personal benefit. 
No specific sum appears to have been set 
apart for the maintenance and support 
of the wakif in his character as wakif 
or in his character as mutawalli. It is, 
however abundantly clear from the 
scheme of tlio entire document that the 
wakif or tlio mutawalli liad to maintain 
himself out of a portioji of the usufruct 
of the property but tliat it was impera- 
tive on him bo give elloct to the other 
objects which have been circumstan- 
tially detailed in the instrument. 
Under S, 3, Mussalman Wakf Validating 
Act {Act 6 of 1913), it is lawful for a 
Hanifi Musalman to create a wakf inter 
alia of his own maintenance and sup- 
port during his lifetime. It was to be 
remembered that the aforesaid Act is an 
enabling statute and apparenfly this 
portion of the onactment w'as made with 
the object of removing the disability 
resulting from the view taken by some 
of the Mahomodan jurists that it was 
nob lawful for the wakif to “ eat " out 
of the wakf property. Under the Ma- 
homedan Ijaw, a mutawalli who is 
not the founder of the trust, has no 
power whilst in health to appoint a 
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successor or to formulate any scliomo 
for succession to the ofVtce of the uuita-i 
walli. This restriction does not apply 
to the founder of tlie wakf, who in rea- 
son and equity ought to nave a free 
hand in the matter of viominating and, 
appointing a mutawalli for the admin is-' 
tration of the trust in praesonti and in 
laying down a detailed scheme as re- 
gards the succession to the office of tliei 
mutawalli. He is competent to nomi-i 
nate the successors by name or to indi-J 
cate the class together with their quali-j 
fications from whom the mutawalli mav; 

a • 

be appointed or to invest the mutawallii 
with power to nominate his or her suc-l 
cessor after death or abandonment of 
office. The fact that the settlor appoin- 
ted his wife as his successor to the tau- 
liyab or invested her with power to, 
appoint a successor from the male issue' 
of her sister or from among any other 
proper person belonging to the founder’s 
family who were particular about theiiH 
roza and namaz and fulfilled the furtiier 
condition of being najibuttarfain is, 
not a circumstance which in auy wayl 
militates against the provision of the 
Mahomedan Law. It is patent that his; 
brothers and the other male issues of' 
the brothers’ family were all Sliias and 
the founder may well have had couscian- 
tious scruples in appointing them as mut- 
wallis or in indicating them as a class 
from which a mutwalli might he ap- 
pointed. In any case, the condition re- 
lating to the appointment of tiie mut- 
walli or tlio successor of the mutwalli 
is not indicative of the fact that the 
trust is illusorv. 

The gift is further assailed on tho 
ground that the amount set apart for 
charity aud other pious purposes is com- 
paratively small in amount and is of an 
illusory character because of its uncer- 
tainty, Since the passing of the llussal- 
man Wakf Validating Act the matter is 
now beyond the roach of controversyjthat 
tlio creation of an endowment for the 
maintenance and support wlioUy or par- 
tially of tho family of the founder, of 
his children or descendants and for his 
maintenance and support during his life- 
time is lawful, where the ultimate liene- 
fib is expressly' or impliedly reserved for 
the poor or for any other purpose recog- 
nized by the Mohamedan law as a reli- 
gious, pious or charitable purpose of a 
permaneut character. The objects of 
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imiiKiliil'e benefit 


iintlcr t!ie instnimcnb 


aio: Lfu' mania School, tho celebration 
^■f Milad Sharif, tiie help of the poor, 
file payment of a reader of Qnran. the 
iOp:Lii> of tlio dedicated house?, the per- 
>uii:vl exieiisesof the muta\Yalli and pay- 
ment of Ks, CO per annum to each of the 
tdiree nepliews. There is no uncertainty 
al'Oiit tliesc objects. Tlio luovision ro- 
j^ardin^ the cai rying on of these objects 
's not optional but rnandatory and as 
NiicI'. binding upon the conscience of tho 
Diutawalli or trustee. It is true tliat t'le 
amounts for many of the objects named 
above have not heeii allocated or de- 
li nod. I ut the fuli'ilrnent of those objects 
is comnd'Ory and is not left to tlio dis- 
eietien of the rnutsvalli. The indigent 
or tiic ] oor share in the immediate pre- 
sent wiili tlio other objects of the trust. 
There is also an ultimate reservation in 
express terms in favour of other charit- 
able deeds if tlie trust in favour of the 
nephews fails by reason of tho extinc- 
tion of tlieir lines. Our attention was 
dra\Yn to the decision of tho Judicial 
Oommitteo in re ‘\Iujibun7iis;;a v. Abchd 
Rahim (1). The legality and validity 
of a wakfnama e.xccuted by Munshi 
Sayed Moliarban Ali in Octobor 1889 
was in controversy. The Privy Council 
lield that no wakf was validly ci’eated 
as the document was not properly pre- 
sented for registration by or on behalf 
of the settlor during his lifetime. The 
Privy Council further found that some 
of the conditions in the instrument were 
of an illusory cliaractor inasmucli as the 
wakif, during the term of his superin- 
tendence, and after him every mutwalli 
had the power to spend or withhold ex- 
penses from the various objects of eha- 
lity enumeiated in the document and 

it was to li3 optional to him to create new 
allowances, to reduce, enhance or to put a stop 
to the allowances of the persons receiving al- 
low.incc.<!. No other recipient of allowances or 
relative was to have power to take an account 
from the mutwalli. ” 


The main object of the instrument 
was to' create a* family endowment and 
any liberality to religious and charitable 
purposes was left to an uncertain and 
discretionary amount. Apart from the 
fact that the instrument was created 
long before the Mussalman Wakf Vali- 
dating Act, the terms of the document 
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clearly indicated that the wakf was a 
family perpetuity in disguise. The con- 
ditions in the document in controversy 
now before us are essentially different, 
Jn yiohnmnad Shafiq Ahmad v. Moham^ 
wad Miijtaha, AIM. 1928, All, 660 
tho principal question for determination 
upon which the appeal hinged was as to 
whether the wakf in dispute was a pri- 
vate trust or a public charitable trust 
within the meaning of S. 92, Civil P. C. 
It was held upon the authority of 
Miijilmissa's case (1) which has al- 
ready been referred to and of Mohammad 
Miiunainrar Ali v. Eaiia Bibi (2), that 
the trust in question was not a public 
charitable trust and that the trust in 
favour of charity was negligible and 
illusory. The following remarks clearly 
differentiate this case from the facts 
now before "us: 

" In the present case, there was no obligation 
on tho wakif himself to spend any particular 
sum on charity. Tho amount to be spent bj 
bis successors is very small, both absolutely 
and relatively to the total amount of the income 
of the wakf and tho discretion given to the 
mutwalli in spending it is as wide as can pos* 
sibly bo ; so that, as I havo said, it would be 
practically impossible to control him in dis- 
pensing it etc. ” 

There is nothing In the Maliomedan 
law to invalidate a wakf, where the ob- 
jects of the endowment are clear and 
certain, simply for the reason that no 
defined portion of the property or sped - 1 
fied amounts of tho usufruct have been 
dedicated to charity or other religious, 
pious or charitable purposes of a Per- 
manent character recognized by the 
Mahomodan law\ 

It has next been argued that the pro- 
vision for the maintenance of the three 
nephews and of their descendants, gene- 
ration after generation, offends against 
tho rule against perpetuity and is oppo- 
sed to the Mahomedan law as construed 
by the Privy Council in a series of cases 
like Abdul Fattah Moliamviad Ishaq v* 
Rasamaya Dhiir (3), and is not suppor- 
ted by ft. 3, Mussalman Validating Act of 
1913. It is contended that the word 
" family ” in S. 3 (A) includes only those 
persons residing in the house of the 
settlor for whose maintenance he le 
mainly responsible ; and reliance is 
placed upon a decision of the Chief Court 
of Oudh 171 re, Abdul Maahud Kha^f^'^' 

(2) [1905] 27 All. 320=32 I. A. 86=15 M.h-J* 
261 tP.C.). 
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NaivazUh AH Khan, AJ.U, 1925, Oudh 
301, Tboi’0 is no doubt that this deci- 
sion is an authority for the proposition 
contended for as would appear from tho 
following extracts ; Family 

" 18 a word which may no donb!; have oq occa- 
sions very widi connoltaMou but wj consider 
that Ua ’msaning is limited in tho present in- 
stance by the words “ children and dsacen- 
danta ** with which it is associated, that is to 
say, that its application will not extend be- 
yond parsons whose maintenance can be re- 
quired as more or less incumbent on the plain- 
tift in the nature of things so as to partake of 
tho^ character of the fuldlment of a pious obli- 
gation. It is didicult to see how the mainten- 
ance of such distant collaterals as cousins in 
tho fourth or fifth degree can be viewed in any 
such light and the extension of the term 
family ” to such would logically involve its 
extension to much more distant kindred, Wc 
consider that the correct meaning of the word 
■ family ” in the subsection is that it includes 
■only those persons residing in his house for 
whose maintenance the author of the trust is 
mainly responsible. ” 

I With great respect, we find it difiicuU 
jto subscribe to the above view. We 
^are of opinion that the word “ family ” 
iWas intended to be used in this section 
lin a very large and extensive sense. The 
.policy of tho Act was to validate tho 
.creation of a wakf in perpetuity in 
favour of persons who happened to be 
the members of the family according to * 
fthe popular acceptance of that term. 
Technically the word “ family ” may be 
taken to mean the coll0?tivo body of 
persons who live in one house and under 
one head or manager ; and includes 
within its fold a household consisting 
of parents, children and servants and as 
jthe case may be lodgers or boarders. 
Popularly, however, tho term indicates 
persons descended from one common 
progenitor and having a common lineage. 
The nephews of the settlor are in 
this Bonso members of bis family. It 
could never have been tho object of the 
legislature to exclude persons who wore 
related by blood merely by reason of the 
fact that they did not reside in the 
house of tho settlor or that tho settlor 
was not normally responsible for their 
maintenance. There is nothing in S, 3.A 
to indicate that any such limitations 
were in the contemplation of the legia,- 
laturo. If these limitations are intro- 
duced, the result would be to consider' 
ably narrow down tho scope and utility 
of the Act . 

(8) UM5] 38 Oal. 610=83 I. A. 78=0 Bar, 572 
(P.O.). 
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The word JcscondanLs ’’ in ,1, 
Cl, A lias some bearing njion tlic (jucs- 
fcion under consideration. It clearly in-| 
dicafces persons descended from tlio set- 
tlor both in the male and tho female; 
line. A descendant is an individual ir-, 
respective of the sex proceeding from an 
ancestor in any degree. The dan ght el's’' 
sons and daughters’ daughters do not re- 
side in the same house as tho settlor, 
and have no claims upon his bounty. It| 
is clear that descendants in the female 
line not residing in the liouse of tlicj 
settlor and not maintained by him arej 
within the Act and cannot bo exelndcd| 
from its purview. 

According to the rules of Mahomedan 
Law as found in the authoritative texts 
it is lawful for a person to create a wakf 
in favour of his kindred (karabatdar or 
karabat or zu karabat) and no preference 
will be given to males over females 
(Amir All’s Tagore Law Lectures, 1884, 
p. 328.) A nephew apparently is a kara- 
batdar and as such a member of the 
settlor’s family. In Muaharraf Begam 
V. Sikandar Jahan Begam (4) at p. 1189 
of 26 A.L.-7.) it was observed that tho 
word ** female " had been used in the 
Mussalman Wakf Validating Act in its 
broad popular sense so as to include all 
relatives more or less dependant on the 
settlor, and that a daughter-in-law liv- 
ing with an Indian householder is un- 
doubtedly a member of his family in 
that sense. A daughter-in-law living 
in tho same iiouse as the settlor aneb' 
maintainocl by him is undoubtedly a 
memlier of tho family of tho settlor. It 
was nob inbonded in tins case to lay 
down tho rule that wliero a person had 
community of lineage, being descended 
from a common progenitor, he was not a 
member of tho family unless lie resided 
in tho same house as the settlor and was 
maintained by him and indeed, tho point 
did not arise. 

We dismiss the appeal with costs. 

V.B./h.K. . Appeal dismissed, 

^ (4) A.I.R.“ia28 AH, 516: 


A. I. R. 1930 Allahabad 175 

Young, J.. 

Nann^un—Defendant — Appellant. 

V. 

Halka — Plaintiff — ReBpoodent. 

Second Appeal No. 2283 of 1927, Da- 
oided on 25th October 1929. 
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(a) Stamp Act, Sch. 1, Art. 40 — Mortgage 
with condition of usufruct contingent upon 
happening of event which may or may not 
happen — Proper stamp on mortgage deed is 
same as for simple mortgage deed. 


A mortgiipe with a couJitioii tliiit if parti- 
ciilir event did or did not occur, or term of it 
wis or was not statisficd, tin; mert^agee would 
take possession, is a simple murtfiufic and the 
proper stamp for the inortparc deed is the .same 
as for simple mortgage* deed ; 10 Ca!- 21-1, Foil. 

[P ITC C 2] 

(b) Part performance — Part performance 
cannot be invoked to make documents other- 
wise inadmissible as infringing S. 59, T. P. 
Ac'; and St. 17 and 49, Registration Act, ad- 


missible. 


Where a doenment which ought to be rcgi.=;- 

" ' — regis- 


tered nuder S. .1;), T, !’. A**t, lias not I'cen 
ttre t and conseqiicn' ly not admissildc in evi- 
dence under .S.^. 17 and -i'), Eiegistration Act. 
t lie doctrine of part performance cannot be in- 
voked to make the dociimen; admissible: A.I,R. 
1014 F. C. 27, Disl:, A. J. R. 1028 All. Oil 
(FJi.), Pul. on. ^ [P 177 C Ij 

fc) Interpretation of Statute? — Equity — 
Equity cannot override statutory provisions. 

Where there ia direct statutory enactment no 
equitable doctrine can override it. [P 177 Cl] 


E. D. Malaviya — for Appellant. 

IqIoI AJimdcJ — for Eespomlenfc. 

Judgment,— This is a defendant's 
appeal from the judgment dated 2ot!i 
June 1927 of Mr. Rarup Xarain, Subordi- 
nate Judge of Jhansi. The plaintiff 
brought a suit for the redemption of two 
houses, five trees, 24 jilots of occupancy 
land and mesne profits, but the only 
matter for consideration now is the re- 
demption of the 24 plots. 

The facts as alleged by the pJaintiff 
\yere that the plaintiff’s father, one Mar 
Gobind, iu the month of December 1899 
executed a mortgage for Rs. 199 in 
favour of the ancestors of defendants 1 
to 4. It was a term of tlie mortgage 
that if the mortgage was not paid off in 
tlie course of one year then the mort- 
gagees were to take possession as if it 

® mortgage. The plain- 

tiff’s case was that the mortgagees did 
take ijossession on the failure of the 
mortgagor to p)ay off the mortgage and 
enjoyed the usufruct for many years, 
and that the amount of money thus re- 
covered by the mortgagees greatly ex- 
ceeded the principal and interest of the 
mortgage. He, therefore, prayed for re- 
demption, possersion and mesne profits. 

Three of the defendants, who were re- 
latives and descendants of the original 
mortgagees, admitted that they were in 
possession as mortgagees. One defendant 
alone, the present appellant, also related 


to the mortgagees, did not so admit. All 
the defendants, however, challenged the 
deed on the ground that it was inadmis- 
sible in evidence on various grounds : 

1. That the mortgage deed was impro- 
Ijcrly stamped : 

2. Tfiat it was a document which 
ought to have been registered under 
R. 59, T. P, Act, and that it had not 
been registered, and, therefore, under 
Rs. 17 and 49, Registration .\ct, was in- 
admissible in evidence ; 

d. Tliat under S. 91, Evidence Act, the 
deed itself being inadmissible no other 
evidence was admissible, and 

4. Tiiafc even if the document was ad- 
mi3.sible in evideiice, it was not properly 
proved. 

As regards ground 1, the document 
^vas originally a simple mortgage and 
not usufructuary. The provision as to 
the usufruct only became operative on 
the fiappening of a certain condition 
which might never have occurred. I, 
therefore, in agreement with the roling 
reported in Anznymeus case (l), hold' 
that the document was properly stamped. 

The chief point raised by the appel- 
lant is No. 2. The can be no doubt that 
by S. 59, T. P. Act, the deed must be 
registered, and that under Ss. 17 and 49 
Registration Act, being unregistered, it 
is inadmissible in evidence. The mat- 
ter standing thus, a very serious obsta- 
cle of course is put in the plaintiff’s way 
if the mortgage deed itself cannot be 
proved. Unless the plaintiff could bring 
in aid some other evidence, his action 
for redemption must fail. Under S. 91, 
Evidence Act, the deed itself being inad- 
missible no other evidence is available to 
the plaintiff, but the plaintiff relied up- 
on, and strenuously argued the doctrine 
of part performance as laid down in the 
leading case of Maddison v. Aldevson (2), 
and relied upon the decision of the 
Privy Council in the case reported in 
Mahomed Musa v. Aohove Eumiar Gaa- 
gnlt (3). The plaintiff urged that by 
this Privy Council decision the equit- 
able^ doctrine of part performance was 
applicable to India, and that the con- 
tract having been performed by both 
the pax’ties the deed was admissible 

(1) [1884] 10 Cal. 274. 

(2) [1883] 8 A. 0. 467=52 L. J. Q. B. 737=31 

820=49 L.T. 303, 

(3) A. I. R. 1914 p, 27=42 Cal. 801=43 
I. A. 1 {P.O.). 
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show the nature of the defendant’s pos- 
session. I am of opinion that the case 
of Mahomed Musa (3) cannot bo relied 
upon by the respondent in support of 
this point. That case, in my view, is dis- 
tinguishable. It referred to a compro- 
mise entered into in 1873 at which date 
the Transfer of Property Act had not been 
passed, and, indeed, at that date the com- 
promise need not have been in writing. 
Und er such circumstances it was possi- 
ble to bring in aid the doctrine of part 
performance. In the matter before me, 
however, there is direct statutory en- 
actment and no equitable doctrine can 
override the provisions of statute law. 
I think that the observations of the 
^Court made in the case of Mamcjopal v. 
Tulsi Bam (4) w'hich are those of a Full 
Bench of this Court, are applicable to 
this case. Point 2 must, therefore, 
be decided in favour of the appel- 
lant, and that being so, it is unnecessary 
to consider the other points raised by 
him. 

I regret having to decide in favour of 
the appellant in this case because it is 
clear on the facts that ho has no merits, 
and by this decision he will be enabled 
to keep possession of property which 
clearly is not his, unless the plaintiff can 
claim the property in some other action 
which will not be barred by statutory 
limitation. 

The appeal is allowed with costs. 

v. b./r.K . Appeal al/oued. 

(4) A. I. R. 1928 All 641 (P.B.). 
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Sen and Niamatullah, JJ. 

Ofikar Prasad— Plaintiff — Appellant. 

V. 

Dhani Bam and others — Defendants — 
Bespondents. 

Second Appeal No. 432 of 1926, De- 
cided on 5th November 1929, from de- 
cree of Addl. Diet. Judge, Agra, D/- 30th 
November 1925. 

(®) Civil P. C,, O, 21, R. 58 — Controversy 
with regard to proceeding under R. 58 bet- 
ween decree-holder and third person claim- 
ant — Attachment withdrawn — There is no 
cause of action for suit contemplated bv R. 
63~Civil P.C.,0. 21, R. 63. 

In a controversy in proceedings under 0. 21, 
R. 68 between the decree-holder and the claim- 
ant whoso property is attached as belonging to 
the jndgmont- debtor, once the attachment is 
withdrawn, there is no longer any attachment 
or any proceeding in execution in which the 
order against the claimant can operate to his 

1930 A/23 it 24 
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projlldico and consequently thon; is nr. c uuo of 
action for a suit coitteinphite 1 Ir,- U. r,:i j^t 
then the cliiimant brings a suit n gainst a i liird 
person even though he may Ij.- fclio jn Igment- 
debtor whoso property it wik alleged by tlie 
decree- holder to be, the can so of action is alto- 
gether different from the ennso of action whicli 
he had alleged against tlio at! » chin.; creditor 
in his suit under 0. 21, R. (3 ; lO .jf.l 

and 18 IJom, 241, Rel. nn. 

(b) Adverse possession — Landlord and 
Tenant — Tenant for fixed period conlinuing 
to hold over becomes tenant at sufferance and 
time does not run unless tenancy at suffer- 
ance terminates— Limitation Act, Art. 139. 

Where a tenant for fixed period continues to 
hold over on the expiry of the term of lease, he 
continues as atmant at sufferance and time 
will not in such a case begin to run until the 
tenancy at sufferance thus coming iiitos.xist- 
enee, terminates. [P 17!) Q x] 

Iqbal Ahmad and G. Agarwala — for 
Appellant. 

N. P. Asthaiia and B. N. Sakai — for 
Bespondents. 

Judgment, — These connected appeals 
arise out of a suit for possession of a 
house brought by Onkar Prasad, appel- 
lant in Second Appeal No. 4 :32 of 1926 
and the contesting respondent in Second 
Appeal No. 523 of 1926. The suit was 
decreed for possession of one-third of 
the house in dispute by the Court of 
first instance whose decree has been 
affii'med by the lower appellate Court, 
the learned Additional District Judge of 
Agra. 

The house in dispute belonged to one 
Sukh Lai, who sold it on 17th February 
1908 to Babu Ram. On© Banwari Lai 
obtained, on 4th August 1908, a simple 
money decree against Sukh Lai, in exe- 
cution of which ho attached the house in 
question, Bahu Ram aforesaid liad in 
the meantime died, and his son Onkar 
Prasad objected to the attachment rely- 
ing on the sale deed in favour of his de- 
ceased father. The objection was dis- 
allowed an the ground that the sale was 
not followed by possession and was a 
fictitious transaction. Thereupon a re- 
gular suit was instituted by Onkar Pra- 
sad for a declaration that it was not 
liable to be attached and sold in execu- 
tion of Banwari Lai's decree. Pirthi 
Raj, an uncle of Onkar Pras'ad, acted as 
his next friend in that suit, which was 
eventually “dismissed as compromised” 
on 3rd July 1911. The surrounding cir- 
cumstances w'ere somewhat unusual. 
Pirthi Raj, the next friend and guardian 
of Onkar Prasad, executed a sale deed on 
Ist July 1911 in respect of the bouse in 
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favour of Dhani Ram and Balm Bal, bro* 
tiioi's of tbo vendor Sukli Bal. (Babu Bal 
should he distinf'uirihcd from Balm Ram, 
the vendee under the sale deed of LTfch 
February 1808). The consideration of 
the sale deed was directed to he paid to 
Ban wan Lai in satisfaction ol hij> de- 
cree. On tlio same date Dbani Ham and 
Bahu Lai ok ecu ted a detd of gilt in 
favour of Mt. Bitola. the widow ot Sukh 
Lal.and Raj Kishoie, the son of Sukh 
Lai, in respect of a hala khana of the 
house in dispute. 

On 2f)tli Fehi‘ua)'y 1921, Onkar Prasad 
brought the suit out of which the pre- 
sent a]>pcal lias arisen for possession, 
basing his title on the sale deed, dated 
L7th February 1908, and impleading 
Dhani Ram and Bahu Lai. lie impugned 
the subsequent sale deed executed on his 
behalf by his guardian, Pirthi Raj as in- 
valid in the absence of legal necessity 
for the alienation. Mt. Bitola and Raj 
Kishore were made parties at a subse- 
quent stage. The suit having been 
brought on 29th February 1924, was 
more than 12 years from the date of the 
sale deed, dated 1st July 1911. It has 
been found by both the Courts below 
that the plaintitT attained majority on 
€th March 1921, and the suit having 
been brought within tliree years from 
that date must be considered to be in 
time as against the defendants originally 
impleaded ; but Mt. Bitola and Raj 
Kishore were impleaded on 11th July 
1924, that is, more than three years after 
the plaintiff attained majority, and 
therefore the plaintiff’s claim as against 
them is prima facie barred by limita- 
tion. 

The defence was that the sale deed, 
dated 17th February 1908, founded on 
by the plaintiff, was fictitious. The find- 
ing of both the Courts below was in 
favour of the plaintiff on that question. 
The lower Courts also found that there 
was no legal necessity for the sale of 1st 
July 1911, executed by Pirthi Raj as 
guardian of the plaintiff, but that pos- 
session of Mt. Bitola and Raj Kishore 
was adverse for more than 12 years be- 
fore they were impleaded. The suit was, 
therefore, dismissed as regards one-third 
of the house assumed to be in possession 
of Mt. Bitola and Raj Kishore. By an 
order of this Court dated 10th April 
1929, two issues were remitted to the 
lower appellate Court. They related to 
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tho natuve and extent of the right of Mt. 
Bitola and to the specific portion of the 
Jionso which is said to have been in her 
adver-so po-ssession. The finding returned 
by the Court below is that the right of 
kit. Bitola and Raj Kishore is by ad- 
verse possession and is confined to a bala 
khana. 

On return of this finding arguments 
have been addressed to us on the issues 
remitted for finding and on other ques- 
tions arising in the case which were not 
disposed of by the order of remand. 

Mr. Asthana, on behalf of the defen- 
dants, contended that the plaintiff’s suit 
was barred by Art. 11, Sch. 1, Lim. Act. 
It is contended that the claim of the 
plaintiff having been dismissed under 0. 
21, R. 63, Civil P. C., when the house 
was attached by Banwari Lai in execu- 
tion of his decree and the I’egulav suit, 
which was subsequently filed, having 
been dismissed, the order passed under 
0.21, R. 63, became conclusive as re- 
gards the right of the plaintiff, which 
was not affirmed in any regular suit 
brought within a period of one year pro- 
vided for by Art. 11, Sch. 1, Lim. Act, 
The present suit, if it be considered to 
be a regular suit brought to contest the 
order under R. 63, 0. 21, Civil P. 0., is 
long barred by limitation, which is ouly 
one year. We think that this contention 
is not well founded. The attachment, 
which had been objected to by theplai^' 
tiff and to which the order under B. t 
0. 21, Civil P. C., related, was with- 
drawn, as the decree was otherwise satis- 
fied. Art. 11, Sch. 1, -Lim. Act. ceased 
to have any application. Our attention 
has been drawn to McLnilQ>l Gi^AhO'y v. 
Nathalal MahasuJehram (1). The facts 
of that case are very similar to those be- 
fore us. It was held that : • 

"once the attachment was withdrawn, 
was no longer any ataobment ot any . 

ing in execution in which the order agam 
the plaintiff would operate to his prejudiw* _ 

An earlier case of that Court 
Purshotam v. Bai DiwdU (2), 
on in support of that view. We fiud our* 
selves in agreement with the view taken 
by the learned Judges in those cas^* 
The controversy in proceedings und 0 r_ 
21, R. 58, Civil P. G., is between the de*. 
cree-holder and the claimant whose pjo* 
perty is attached as belonging to 
judgment-debtor. The suit contemplate^ 
(l) A.I.R. 1921 Bom, 35=45 Bom. 561, 


(2) [1894J 18 Bom. 241. 
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fcy E. 63 is one in which the right of the 
decree-holder to attach the property in 
question in execution of his decree is 
contested. As soon as his decree is 
otherwise satisfied and he withdraws the 
tattachment in consequence, the cause of 
action for his suit of the nature contem- 
plated by 0. 21, R. 63, Civil P. C., to 
which Art, 11, Sch. 1, Dim. Act, applies, 
disappears. In a subsequent suit which 
■may be brought by the claimant against 
(a third person, even though he may be 
the judgment-debtor whose property it 
was alleged by the decree-holder to be, 
the cause of action is altogether different 
from the cause of action which he had 
alleged against the attaching creditor in 
ibis suit under 0. 21, R. 63, Civil P. C. 
For these reasons, we think that the pre- 
sent suit is governed by the usual 12 
years’ rule, and not by Art. 11, Sch. 1, 
liim. Act. 

Another contention, put forward on 
behalf of the appellant is that Art. 139, 
Bch. 1, Lim. Act, applies and the suit is 
barred under that article. The facts on 
which this contention is based are these: 
After the sale deed dated 17 th February 
1908, executed by Sukh Lai in favour of 
Babu Ram, the latter (the vendee) exe- 
cuted, on 25th February 1908, a karaya- 
namah in favour of Sukh Lai (vendor) 
and his brother, Crulzari Lai, for two 
years. It is argued that the cause of ac- 
tion for recovery of possession accrued 
on the expiry of two years in the life- 
time of Babu Ram. The tenants and 
their heirs having continued in posses- 
sion for more than 12 years after the ex- 
piry of the term limited by the lease, the 
lessor or his legal representative cannot 
recover possession after that period. We 
lare unable to give effect to this argu- 
' |ment. The term of the lease having ex- 
, pired, the lessees continued to hold over, 
not as tenants for a fixed period, but as 
tenants at sufferance ; and the time will 
not in such a case begin to run until the 
tenancy at sufferance thus coming into 
existence terminates. This aspect of the 
question of limitation does noV seem to 
have been raised in either of the Courts 
below and for aught that appears from 
the record the tenancy was continued by 
parties to the lease after the expiry of 
two years. There is nothing on the; re- 
cord to show that the tenancy terminated 
at a time more than 12 years before the 
institution of the present suit, but the 


tenants or their legal representatives 
withheld possession during that time. 
Under these circumstances, we hold that 
the suit is not barred by Art. 139, Sell. 
1, Lim. Act. 

It has been already mentioned that 
the Courts below decreed one-third of 
the house to Mt. Bitola and Raj Kishore 
on the assumption that they were in 
possession to that extent for more than 
12 years. The findings that have now 
been returned to the issues remitted by 
this Court are specific in determining 
the nature and extent of the possession 
of these two defendants which was 
limited to the bala khana. Accordingly, 
they must be held to liave been in ad- 
verse possession of that part of the house 
for more than 12 years so as to extin- 
guish the right of the plaintiff in regard 
to it. We modify the decree passed by 
the Courts below so far that tlie plain- 
tiff’s suit shall stand dismissed as re- 
gards bala khana instead of undefined 
one-third of the houso, as decreed by the 
Courts below. We direct, under the 
circumstances of the case, that the par- 
ties should bear their own costs through- 
out. 

V.B./r.K. Decree modified. 
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DALAI/, J. 

i * 

AminuUah J amati — Plaintiff — Appel- 
lant. 

V. 

MaJchdooin Re{3f— Defendant — Respon- 
dent. 

Second Appeal No. 126 of 1928, De- 
cided on 22nd November 1929, against 
decree of Addl. Dist. Judge. Cawnpore, 
D/- 22nd October 1927. 

Agra Tenancy Act (3 of 1926), S. 264— 
Nankar cannot be set off against rent. 

Kankar is a certain allowince which an 
exproprictor receives from a person purchasing 
his property while his tenancy rights do not 
depend on any exproprietary right. The ori* 
gin of the two 'rights, the right for rent and 
right for nankar, being different, set off can' 
not be allowed in a suit for rent. [P 180 G 1] 

M. A, AzU and Mohammad Hadi — for 
Appellant. 

Iqbal Ahmad — for Respondent. 

Judgment.— The point in appeal is 
correct .that a revenue Court cannot 
allow a set off. The authority of the 
revenue Court in such a matter is taken 
away by the provisions of S. 193 (g). 
Tenancy Act 2 of 1901, The plaintiff 


1930 


IbO Allahabad 


S II YAM BKHAIU MAL V. 


Maha Prasad (Sen, J.) 


sued lov vent and the dcfendanl' desived 
tu (ieiluet liiS I'lanl^iiv allowance fioui 
the iiinoiivA ol vent, riic two subovdi- 
nato Courts liavo lield tliat t-ho true 
rent was arrived at liy the deduction 
ol tiio nan bar from the rent. This 
o]tinion is l)a3ed on a ndsundersbanding 
ol nankar ri^lit. Tite two rielity are 
wholly dilTcrent. A nankai' is a ecr- 
'taiii allowanee wiiicii an c^-i'roj'Vietor 
receives from a |ior.-oii j an chasing his 
pioj eri.y, wiiilc iti.s tenancy riglits do 
not deytend on any exin’oprietary ri^ht. 
The deiondant ouy;lil to Ining a separate 
suit, (o I'Ccovirr his nankar rigiit. Tlic 
origin '>f tdie two lights ol rcenvci’y 
being dill'cient, it cannot ho said that 
tiiO real vent is the amount entered in 
the khatauni minus the amount of 


nankar. Kelcrcneo was made to a ]*udg- 
ment of a settlement oiViccr who was 
of opinion that the provisions of S. 193 
(g) did nob apply, lie was welcome to 
his opinion, but cannot bind tliis Court 
by expressing such an opinion. He 
may have had authority to hx rent. 
He, however, did not fix any rent by 
subtraction but based his decree on the 
wrong opinion bliat a claim for nankar 
was not a claim in the nature of a set 
off. 

I decree the appeal. Parties shall 
bear tlmir own costs. 


v.B./k.k. 


Ai)i)eal alloKed. 
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Skyam Behari Mai — Defendant — Ap- 
plicant. 

V. 

Malta Frasad and others — Plaintiffs — 
Opposite Parties, 

First Appeal No. 183 of 1928, Decided 
on 11th November 1929, against order 
of Dist. Judge, Azamgarh, D/- 11th 
September 1928. 

(a) Transfer of Property Act, S. 128 — To 
make donee liable under S. 128, gift must 
consist of the donor's whole property — 
Donee must be universal donee and nothing 
short of it. ' 

Wore the settlor is possessed of property 
which has not been either gilted or endowed, 
the donee of the property cannot be held to 
have become a universal donee under S. 128. 
The essential condition is that the gift must 
in such a ease consist of “the donor's whole 
property.” If any portion of the donor's pro- 
perty, no matter whether it is moveable or 
. immovable, is excluded from the operation of 
,tlie gift or the endowment, the donee is not a 


uiiiverfVil don'ii'; and the creditor is not cn* 
titled to t-lij benefit of S. 128, against such a 
person. [I^ 1?2 C 1] 

(b I Civil P; C.. O. 41, R. 23 —Case tried on 
various material issues — Case should not be 
remanded — If case be bad for multifarious- 
ness plaintiff should be put on election or 
defendants struck off but generally no re- 
mand should be ordered under O. 41, R, 23 
— Practice — Appellate Court. 

It is not desirabli) to direct a remand in a 
CLis-j which has been tried on various issues 
not pi'hiiiiiii;irv ones and has already involved 
parties ill groat labour, time and expense with 
regard to addiioiug evidence. If in such a 
case tlie appellaie Uourt fin d.s that the suit is 
Ij.id for nuiltifarionsnoss the Judge should put 
l.ho pliintilTs upon their election or strikeout 
a parfeiciihr narU from tiio array of defendants 
and proceed with the trial of th.j appeal upon 
all cjuesfcions of law and fact which are raised 
before him. [P 193 C 1] 

(c) Civil P. C., O. 1, R. 9 — Suit should not 
be dismissed for misjoinder of parties and 
causes of action though defect be patent — 
Plea must be raised at earliest oppotlu* 

nlty. 

Where a suit has been directed against a 
mimbjr of defendants and tho allegations con- 
tained in the plaint disclose that the causes of 
action against the scvoral defendants are not 
only separable but separate, it is not permis- 
sible for a Court of law to dismiss the suit. 
Substantial justice should in no case be al- 
lowed to be sacrificed to a mere technica- 
litv. Even whore the defect of multifarious- 
ness is patent on the face of the pleadings, the 
plea cannot bo enteitained unless it was raised 
at’ the earliest possible opportunity. Safeguards 
have to be provided against the evil arising from 
multifariousness of suits which generally re- 
sult in waste of time and waste of money. 
Unless the joinder of parties and causes of 
action is calculated to embarrass the trial, the 
Courts have a discretion to proceed with the 
case. The discretion of tho Court is, howeve^ 
fettered by certain rules of procedure, which 
a Court of law is not competent to ignore. 

[P 183 011 

(d) Civil P. C., O. 1, R. 3— Two esienltal 
conditions to be satisfied before joining 
persons as co-defendants laid down. 

The first condition to be fulfilled before 
joining several persons as co-defendants in the 
same suit is that the right to relief sought in 
the suit must arise against all the defendants 
from the same act or transaction or from th® 
same series of acts or transactions. The 
condition to be fulfilled under the rule is tha 
some common question either of fact or la_ 
should arise against the defendants if sepata* 
suits were brought against such ‘ 

SfroKfZ v.‘ Laioson, (1898) 2 Q. 5* 44, . 

Bom. 358, Foil. [P 186 C 1, 

K. N. Katju and A. P. Patidey-lot 
Appellant. 

Shiva Prasad Sinha — for Bespoo* 
dents. 

Sen. J,— This is an appeal from an 
order of remand and is connected 
two other first appeals from order whf® 
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are numbered as 184 of 1928 and 217 
of 1928. These three appeals arise out 
of three suits for recovery of money 
based on promissory notes against the 
same set of defendants. 

In first appeal from order No. 183 of 
1928, the suit was instituted by Shyam 
Behari Mal on Ifith May 1927, in the 
Court of the Subordinate Judge of Azara- 
garh for recovery of Es, 3.958-8-0 prin- 
cipal and interest on’ a promissory note 
dated 20th March 1926, which had been 
executed by Earn Ghulam Mal defen- 
dant 1 in plaintiffs’ favour. Defendants 
2 and 3 are the sons of defendant 1 and 
members of a joint family with him and 
the plaintiffs sought to fix the liability 
upon the sons upon the ground that the 
money was borrowed to meet a legal 
necessity. The other defendants were 
three idols of a Hindu temple namely 
Fadam Nal, Sri Eamji, Lachhmanji and 
Jankiji. These were impleaded as de- 
fendant 1 was alleged to have executed 
in their favour a fictitious wakfnama 
of the entire property owned and pos- 
sessed by him on 6th September 1926, 
with the intention of evading the pay- 
ment of his just debts which were due 
to the plaintiffs and other creditors. 

The relief claimed in the suit were 
only two. The plaintiff prayed for a 
decree for Es, 3,969-8-0 principal and 
interest etc., against defendants 1, 2 and 
3. The relief claimed against defen- 
dant 1 was to a certain extent particu- 
larised in so far that the plaintiff claimed 
that the amount be realised from the 
person and all the family property 
owned and possessed by defendant 1 
and entered in the document known as 
the wakfnama dated 6th September 
1926. The other relief was of a decla- 
ratory character and related to'bhe wakf- 
nama. The plaintiff prayed for a decla- 
ration that the document known as the 
I wakfnama dated 6th September 1926, 
' was vitiated by fraud and as such was 
* null and void . and that the property 
^ covered by the said instrument was 
f liable to be attached and sold in satis- 
faction of the plaintiff’s claim. 

The suit which gave rise to first ap- 
peal from order No. 184 of 1928, was 
instituted by Oudh Behari Mal on 4th 
sf June 1927. The claim was for recovery 
of t3, 980-10-0 on a promissory note 

executed by Bam Qbulam Mal in favour 
of the plaintiff on 30tb October 1925. 


The sons were charged witli liability un 
the ground of legal necessity and t])e 
wakfnama in favour of the idols was 
impugned on tlie ground of fraud. A 
decree for money was, therefore, claimed 
against all tiie defendants and a relief 
fora declaration that the wakfnama was 
null and void was als^o added. 

First appeal from order No. 21.7 of 
1928, arose out of a similar suit filed by 
Bir Bahadur Sabi for recovery of liis 
money due on a promissory note dated 
15th September 1925, executed by defen- 
dant 1 in his favour. The allegations 
upon which the suit proceeded and the 
reliefs claimed were similar to those in 
the last mentioned suit. 

It will be seen from the above that 
in the suit first mentioned, no money 
decree was claimed against the idols. 
In the other two suit.s, the plaintiffs 
sought to recover their dues not only 
from defendants 1, 2 and 3 but also frona 
the idols on the ground tliat the said 
idols filled the jural capacity of a uni- 
versal donee and were liable under 

S. 128, T. P. Act, for all the debts due 
by the donor. 

The suits were defended on a number 
of grounds, most of which are not mate- 
rial for the purpose of these appeals. It 
was contended that tlie money liad been 
borrowed for the benefit of a certain firm 
known as Jagat Narain Maha Prasad of 
which Earn Ghulana Mal was one of the 
partners, tliat tlie money had not been 
borrowed by Earn Ghulam Mal on his 
own account or for tlic joint family of 
which he was a member, that Ram 
Ghulam Mal, on tlie date of tlio execu- 
tion of the wakfnama and after, was 
possessed of considerable property which 
had not been made wakf of, that S. 128, 

T. P. Act, did not apply, tliat the Hindu 
idols were not liable for the debts and 
had been wrongly impleaded and that 
the plaintiff’s suits were bad for mis- 
joinder of parties and causes of action. 

A large number of issues appear to 
have been raised including an objection 
as to the constitution of the action, 
which appears to have been taken at 
the earliest opportunity. Evidence was 
recorded upon the entire case. The 
learned Subordinate Judge did not de- 
cide the case upon a preliminary point 
but gave his findings upon all the issues. 

The learned Subordinate Judge de- 
creed the suit of Shyam Behari Mal 
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ajiiiinst defendants 1 to d. lie found 
that the claim was bad against the 
idols on tile gioiind of misjoinder of 
pat ties and causes of action. Tie, tlicre- 
lore, disallowed tlio claim for the de- 
claration relating to the wakfnama with 
pern>ission to the jdainiilfs ro brin.g a 
fresh suit, if and when necessary. 

The learned Siihordinato Judge lield 
as a matter oi law that whore a small 
portion of the property lias not been in- 
cinded in the gift Imt the hulk of the 
property has been donated, tho donee is 
nevertlieles.s a universal donee under 
S. lilt', T. P. Act. in ibis view and 
liaving regard to the lact tliat a money 
decicc had been clainicil by tho piaintiQs 
against the idols, as also against defen- 
dants 1 to .J, tlie Subordinate Judge 
passed a decree in the other two suits 
against all the defendants. 

On appeal, tho learned District Judge 
was doubtful as to whether the idols 
answered tho description of a universal 
donee as understood in tho law of trans- 
fer. He observes: 


It is also very doubtful if defendant 4 . can 
be regarded as tho universal donee for unless 
it is proved that defendant 1 transferred all 
his property, mowahle and immovable to him 
he cannot become the universal donee.” 


The learned District Judge did not 
determine tho question whether as a 
fact defendant 4 was a universal donee 
and the reason as.signed for not doing so 
is that: 


the cjiiestion of multifariousness can be de- 
cided only on tho allegations made in the 
plaint, and according to the plaintiffs all tho 
^operty has been transferred to him.” 

The lower appellate Court was not 
justified in narrowing down tho point 
under enquiry to the plea of multifa- 
riousness. Where the settlor is pos- 
sessed of property which has not been 
either gifted or endowed, the donee of 
tho pioperty cannot be held to have 
become a universal donee under S. 128, 
T. P, Act. The essential condition is 
that the gift must in such a case consist 
of ‘’the donor’s whole property.” If 
any portion of the donor’s property, no 
matter whether it is moveable,, or' im- 
movable, is excluded from the operation 
‘of the gift or the endowment, the donee 
‘is.not a universal donee. The creditor 
'is entitled to the benefit of S. 128 T, P. 
Act against a person who is a universal 
donee and nothing short of a universal 
jdonee. If it turns out on the taking 


ol evidence tliat tho entire property be- 
longing to defendant 1 has not been 
gifted to defendant 4, there has unques- 
tionably lieen a misjoinder of parties 
and causes of action in the suit and the- 
claim against defendant 4 must on that 
ground be dismissed. It may be per- 
niissiblo to the plaintiff to institute a 
separate suit against defentant 4 on the 
ground that the wakf of gift in his fav- 
our is a colourable transaction and is 
obnoxious to the provision of S. 53. 
T. P. Act. It may be equally open to 
defendant 4 to resist this or a separate- 
action on the ground that the donor or. 
settler was possessed of other proper- 
ties wliich were sufficient to meet the: 
liabilities of the settlor and that the in- 
strument of trust was therefore not 
open to any challenge. 

The trial Court held that the loan 
was taken from Oudh Behari Mai for 
the use of the joint family and from- 
Shyam Behari Mai and Bir Bahadur 
Salii for the firm Jagat Narayan Sahai 
Prasad, that the money was borrowed 
through tho instrumentality of Bam 
Gulam Mai, defendant 1, who is the 
manager of the family but that the 
money was borrowed by him in his per- 
sonal capacity and that therefore de- 
fendants 1 to 3 were jointly and sever- 
ally liable for the same. ■ 

These findings were impugned by the 
defendants before the lower appellate 
Court but thei '0 was no adjudication of 
the issues raised. 

The lo\Ver appellate Court held that 
the suit ' was bad for multiiaviousness 
and that having regard to the constitu- 
tion of the action the suit could not 
■proceed in the form in which it was 
-bx'ought and that the plaintiffs should 
be directed to amend their respective- 
•plaints. It accordingly allowed the- 

appeal and ordered the case to be I’e* 
turned to the learned Subordinate 
Judge for trial on the merits after al- 
lowing the plaintiffs to amend the 
plaint under 0. 6, R. 17, Civil P- 
•on payment of Es. 50 damages. 

The plaintiffs contend in their appeal 
-to this Court that the three suits were 
not vitiated hy misjoinder of parties or 
' by causes of action and that the ordtf 
’ of remand passed by the lower appel* 
late Court was illegal. 

The trial Court not having disposed 
• of these suits upon a preliminary. poJ® 
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within the meaning of 0. 41, R. 23, 
Civil P. C., the order of remand was 
not justified. -The case had been tried 
by the first Court on the various issues. 
The parties had devoted a lot of labour 
time and expense in adducing evidence. 
It was not desirable to direct a remand 
in such a case even if it might be per- 
missible to do so. If the action in the 
form in which it is brought was bad for 
multifariousness, it was open to the 
Court to strike off a particular party or 
parties or Hio call upon the plaintiffs to 
make their election and make the 
necessary amendment before it. In view 
of all these circumstances of the case, a 
remand was neither necessary nor desir- 
able. 

The lower appellate Court is empha- 
tic in its pronouncement that there 
undoubtedly is multifariousness in the 
suit.” This finding has been vehe- 
mently assailed by the appellant be- 
fore this Court but there can be no 
doubt as to its correctness. 

The rules relating to joinder of defen- 
dants and of causes of action pleaded 
against them are rules of procedure and 
are nob those of substantive law. 
Where a suit has been directed against 
a number jf defendants and the allega- 
tions contained in the plaint disclose 
that the causes of action against the 
several -defendants are not only sepera- 
able but separate, it is not permissible 
for a Court of law to dismiss the suit. 
Substantial justice should in no case be 
allowed to be sacrificed to a wretched 
technicality. Even where the defect 
of multifariousness is patent on the 
face of the pleadings the plea can- 
not be entertained unless it was 
[raised at the earliest possible opportu- 
jnity. Safeguards have -to be pro- 
vided against the evil’ arising from 
multifariousness of suits which gener- 
ally result in waste of time and waste 
of money. Unless the joinder of parties 
and causes of action are calculated to 
'embarrass the trial, the Courts have a 
discretion to proceed with the case. The 
disoretion of the Coart is, however, fet- 
tered by certain rnles of procedure, 
which a Court of law is not competent 
to ignore. 

In dealing with the question as to 
whether any uumber of plaintiffs might 
|om in a number of causes of action in 
a* singU writ, Lord Bowen is .reported 


to have observed in Ha)inau v. Stnurth- 
waite (l) that it was not the intention 
of the legislature in framing rules under 
the Supreme Court of Judicatnro Act of 
1873 .that a writ should be like an 
omnibus travelling on a certain route 
into which any number of persons may 
get in as passengers for the journey. 
Under the aforesaid rules, provision was 
made in 0. 16 for the joinder of par- 
ties and in 0. 18 for the joinder of 
causes of action. It was authoritatively 
laid down by the House of Lords in the 
aforesaid case on appeal from a decision 
of the Court of appeal that 0. 16. R. 1 
dealt merely with the parties to an ac- 
tion and had no reference to the joinder 
of several causes .of action. This pro- 
nouncement ’led to the amendment of 
of 0. 16, E. 1 on 26th October 1896. As 
the result of the amendment, the rule 
which related to the joinder of plaintiff 

took the following form ; 

“All persons may be joined in one action as 
plaintifis, in whom any right to relief in res- 
pect of, or arising out of the same transaction 
or series of transactions is alleged to exist, 
whether jointlv, severally, or in the alter- 
native, where if such persons brought separate 
actions any common question of law or fact 
would arise ; provided that if upon the appli- 
cation of any defendant it shall appear that 
such joinder may embict JS' or delay the trial of 
the action the Court or a Judge may order sepa- 
rate trials, or make such other order as may be 
expedient and judgment may be given for one 
or more of the plaintiffs as may be found -to be 
entitled to relief, for such relief as he or they 
may be entitled to without any amendment. 
But the defendant, though unsuccessful shall 
be entitled to his costs occasioned by so join- 
ing any person who shall not be found entitku 
to relief unless the Court or Judge in disposing 
of the costs shall otherwise direct.” 

The rule relating bo the joinder of 
defendants was laid down in 0. 16, R. 

4 which ran as follows : 

“All persons may be joined as defendants 
against whom the right bo any relief is alleged 
to exist, whether jointly, severally, or in the 
alternative and judgment may be given against 
such one or more of the defendants as may be 
found to be liable according to their reapec* 
tive liabilities without any amendment.” 

The result of this rule was that seve- 
ral persons might be impleaded as de- 
fendants against whom any relief was 
alleged to exist, whether jointly, sever- 
ally or in the alternative, and where 
the liability of a particular defendant 
was established the Court was compet- 
ent to proceed to judgment against him 
’without having any recourse to amend- 
ment. 

(1) [1393] 2 Q. B. 422. 
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Orrlcr 18 , R, i providefl that ; 

.'iiibject to the foJ lowing rules tif tliis order 
I'ho plaintilT }ii\y unite oa the same action 
sevemi causes nf notion : bat it it appear to 
whe Court or a Judg‘d th at. any such causes of 
iicti'i'n ;c;innr,t. be con veniontlv tried or dis- 
posou of together, the Court ’or Judge inav 
oialur soparate trials of anv such causes of 
action to be bad or may mil;-' svicli other order 
as may be nccessaii or exi.>efli-mt for the 
separate disposal rher.^o!." 

Rule 8 ot tho last iticntioiiod oi'dej’ on- 
acterl that any defendant alleging that 
the iiiaintift has united in the same ac- 
tion several causes of action vrhicli can- 
not be convenienl.lv disposed of to- 
gether may ;U anv time apply to the 
Coui t Of a dndgo for an order conlining 

the action t(^ such of the causes of ac- 
tion as may l>e convenient! v disposed of 
together. 

ViKlerthe oW Civil Procedure Code 
(Acl, 14 of 1882), the provisions relating 
to the joinder of defendants and of the 

causes^of action were enacted in Ss. 23 
and 45. S. 23 provided that: 

.cilliitwi, '“‘‘■l' t'f drfcnflauts 

agajimfc whom the right to auv relief is alleged 

altenr hi the 

iiidtimon^ m*" ct of the sanio matter, and 
mort!Tf H ‘^eaiiist such one or 

vfthout an?'^"'®*? liabilities 

The words “in respect of the same 
matter were extremely vague and gave 
use .0 a condict of judicial pronounce- 
ment. I he same matter" was construed 

by some of the Courts to bo equivalent 
>'0 the same cause of action" and by 

0 lei oiutstomean the same act or 
ransaction. In other respects the rule 
as regards the joinder of defendants was 
m a^hne with the English rule of proce- 

Section 45 provided that; 

in Chap. 2 

same defendT t' '‘gainst the 

defendants jointly; 

which in 

interested against the 

^rao defendant or the same defendants jointly 

suit, but if It appear to the Court that any such 
causes of action cannot be conveniently tried or 
disposed of together, the Court may atLy time 

the application of any defendant, or at any 
subsequent stage of the suit, if the parties 

jmtion to be had, or make such other order as 

<« “-o «par»to 

In the present Civil Procedure Code 
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(Aot -0 ol 1903) 0. 1, R, 1, relates to 

joindor of plaintiffs. 

Order 1, R. 3, which in some respects 
is fclie converse of 0. 1, R, 1, provides 
for the joinder of defendants and runs as 
follows : 

“All perpons may be joined ns defendants 
against whom 'any right to relief in respect 
of or arising out of the same act or transaction 
or scries of acts or transactions is alleged to 
exist wlicther jointly, severally or in the alter- 
native, whore if separate suits were brought 
against such persons any common . question of 
law or of fact would arise.” 

This rule has evidently been moulded 
upon the rule relating to the joinder of 
defendants and causes of action which 
noAv prevail in the English Courts under 
the Judicature Act of 1873 and has been 
so expressed with a view to remove any 
ambiguity or conflict wlncli arose from 
the corresponding sections in the Civil 
Procedure Code of 1882. 

It ought to be remembered that the 
English rule has been judicially con- 
strued to include cases in which the 
cause of action is not the same Child 
V. Stennhig (2). But the decisions do 
not stop short there. It has been held 
in a number of important judicial pro- 
nouncements that the rule does not sup- 
port an action which is founded upon en- 
tirely disconnected acts; Burstall v, 
Beyfus (3) and Goiver v, Couldridge (4). 

Under the present Civil Procedure 
Code a number of different defendants 
may be charged on distinct grounds of 
liability founded upon separate causes 
of action and it shall not be necessary 
that every defendant shall be interested 
as to all the reliefs claimed in any suit 
against him (0. 1, R. 5). Judgment may 
be given without any amendment against 
such one or more of the defendants as 
may be found to bo liable, according to 
their respective liabilities 0. 1, R. 4. 

Order 2, R. 3, Civil P. C. contains the 
provision regulating the joinder of seve- 
ral causes of action. 

Save as otherwise provided a plaintiff niay 
unite in the same suit several causes of action 
agaiust the same defendant, or the same defen* 
dants jointly; and any plaintiffs having ‘Causes 
of action in which they are jointly interested 
agaiust the same defendant or the same defen* 
dants -jointly may unite such causes of action in 
tho same suit.” 

(2) [1877] 5 Ch. D. 695=46 L. J. Oh. 523:^ 
W. R. 519=36 L. T. 426. 

(3) [1884] 26 Ch, D. 35=53 L. J. Oh. 565=33 
^ ^ W. R. 418=50 L. T. 542. 

(4) ri 893 ] 1 Q. B. 348=67 L. J. Q. B. 251=1* 

T. L. R. 165=46 W, R. 214=77 L. T. 707. 
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There can be no pretence for joining 
a number of heterogeneous persons in 
the same suit as defendants upon the 
•simple ground that the plaintiff claims 
a comnion relief against them. 

The plaintiff to avail himself of the 
provision of 0. 1, R 3, Civil P, C., has 
to satisfy the following two conditions: 

(1) The right to relief alleged to exist 
in him arises out of the same act or same 
transaction or same series of acts or 
transactions and 

(2) The suit is of a cliaracter that if 
•separate suits were instituted against 
the defendants, any common question of 
law or fact would arise. 

Both these conditions must co-exist, 
the two conditions nob being in the al- 
ternative. Our attention has been drawn 
to the decision of the Court of appeal in 
re, Payne v. The British Time Hecorder 
Co. Ltd. and W. W. Curtis Ltd. (5) in 
which it has been held that as a general 
rule where claims by or against different 
parties involve or may involve a com- 
mon question of fact bearing sufficient 
importance in proportion to the rest of 
•the action to render it desirable that the 
whole of the matter should be disposed 
-of at the same time, the Court will al- 
low the joinder of plaintiffs or defen- 
•dants, subject to its discretion as to how 
the action should be tried, 

Warrington, L. J.. makes the follow- 
ing remarks at p. 13 of the report; 

“Turning to R, 1 in its new form, I find that 
the words inserted are of the nature of the res- 
triction or qualification which, while they 
show that it is intended by the rule to deal 
with joinder of causes of action, at the same 
'time puts some limitation on the joinder of 
causes of action, which may be made under it.” 

on the subject lias been 
clearly laid down by Davar, J., in Uma 
Bai v, Bhuu Balwant (6). The learned 
-Judge observes (p. 355); 

la reading this rule, it seems to me quite 
obvious that the word “same” which precedes 
the words act or transaction” governs also 
the words series of acts or transactions” and 
must be read before those words also.” 

It seems to mo therefore that the first 
i condition to be fulfilled before joining 
several persons as co-defendants in the 
same suit is that the right to relief 
sought in the suit must arise against all 
the defendants from the same act or tran- 
sacti on or from the same series of acts 
jft) [1931] 3 K. B. 1. 

(0) C1910] 84 Bom. 858=^3 I. C. 165=^ 11 Bom. 

I<. R. 499. 


or transactions. Tlio scctnnl conilition 
to be fultiUed under tlio rule thiit 
some common (incstion ('if-licr of lart or 
law sliould arise against tlio defendants 
if separate suits wane brought against 
suchpersens. The al)ove view is snjq^orted 
by the pronouncement oi \'aiig])an \Vil- 
liams,J. in Stroud v. Lauaon id) iii wliicli 
he emphasizes upon the fact that vho t’-vo 
conditions are not alternative conditions. 

The claim against defendants 1 to 3 
was founded upon a contract. Defen- 
dant 1, if he acted in his capacity as 
manager of a joint Hindu family, execu- 
ted the promissory note on liehalf of 
himself and tlie entire family of which 
he was the karta. If he borrowed the 
money on his own account or in his per- 
sonal capacity upon liis own responsibi- 
lity, defendants 2 and 3 were liable for 
the same unless the loan was immoral. 
The Hindu idols which have been com- 
pendiously described in the judgments of 
the Courts below as defendant 4 were no 
party to the contract aforesaid. De- 
fendant 4 was under no pious obligation 
to discharge the said debt. The liabi- 
lity of defendant 4 did not flow from the 
contract of debt entered into by de- 
fendant 1. The cause of action upon 
which the claim against defendant 4 was 
’founded was distinct from that upon 
which liability was sought to be fas- 
tened against the other three defendants. 

In appeal No. 183 of 1928, it was nob 
even alleged in the plaint that the re- 
lief claimed against defendant 4 was in 
respect of or arose out of the same act 
or transaction or series of acts or tran- 
sactions affecting the other defendants 
to the action. In the suit, which gave 
rise to this appeal no money decree was 
claimed against defendant 4 and all 
that was claimed was that the deed of 
wakf be avoided and that the plaintiff's 
claim bo allowed to be satisfied out of 
the property embraced in the deed. It 
may be conceded that if separate suits 
were to be instituted against defen- 
dants 1 to 3 and against defendant 4, 
certain common questions of law or fact 
would arise but this fact by itself will 
nob justify the joinder of all these de- 
fendants in the same action where no 
right to relief in respect of or arising 
out of the same act or transaction or 

(7) [1898] 9 Q. B. 44=67 lT j. Q B. 718=9 
T. L. R. 49l=4G W. R. 626—78 L, T. 729. 



ISG Allahabad 


CIIIIKDI LaL V. PUKKU LAL 


1930 


series: of acts or transactions is alleged 
to exist. 

In the other two suits, a money de- 
cree lias h'.ren claimed against the idols 
jointly w ith the other three defendants 
hnt this does not in any way improve 
t he situation. All the tluoc suits stand 


upon tlv0 same footing, inasmuch as the 
right to tli 0 relief clrnned against all 
the defendants are not in lespcct of or 
arise out of the same act or transaction 
or series of acts or tian3action.s. In the 
otiier two suits, biie liabilitv of t-lie idols 
is said to arise from tlie fact that de- 
fendant t is the universal donee under 
S. I2d, T. r. Act. Even if defendant 1 
tr.anslC! red his entire jiroperty to the 
idols, the liahility flowing from the 
transfer is absolutely disconnected witli 
the liahility which is the offspring of 
the contract. In agreement with tho 
lower aj^pellate Court I would hold that 
all the three suits are bad for mis- 
joinder of parties and causes of action. 

It lias already been indicated above 
that the order of remand was not called 
for. The learned District Judge should 
proceed to hear the appeal. Upon tho 
finding that there is a defect of multifa- 
riousness in the suits tho learned 
Judge should put the plaintiffs upon 
their election or strike out a particular 
party from the array of defendants and 
proceed with tho trial of the appeal 
Ul^on all Questions of law and fact, 
which are raised before him. 

I would therefore allow the appeal, 
set aside the order of remand and 
direct that the case should go back to 
the leaimed District Judge to be heard 
and determined according to law. Costs 

here and heretofore shall abide the 
event, 

Niamatullah, J, — I concur, 

V.B./R.K, Appeal alloiced. 
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Mukeeji and Niamatullah, ifj. 

Chhedi Lai and others — Plaintiffs — 
Appellants. 


V. 


Pu7inu Lai and oilers— Defendants— 
Respondents. 

^ Second Appeal No. 1581 of 1926, De- 
cided on 7th November 1929, againsl 
decree of Dist. Judge, Allahabad. DA 
9th June 1926, 


(a) Companies Act (7 of 1913), S. 4 — To 
determine purpose of association primary 
and original object has to be looked into, 
not subsequent circumstances, 

In (letcimining the purpose of the associa- 
tion the primary and original object of the- 
association iias to be looked into and no re* 
gard should he paid to tho circumstances that 
developed later on and so if a perfectly legal 
association bo formed and if later on, some of 
tlic members of the association should com- 
mit a breach of trust that fact should not 
rondot the original association an illegal one, 

[P 187 C 2]' 

fb) Companies Act (7 of 1913], S.'4’ (2)— 
Object to dispose of gain on charitable ob- 
ject — Company must be registered if consti- 
tuted of more than twenty persons. 

A company may be formed for several ob- 
jects, and if one of the objects be the acquisi* 
tion of gain, and the members constituting 
it number more than twenty the mere fact that 
the members of the company either singly or 
jointly purpose to dispose of the gain on some- 
charitt-ible object will not exclude the com- 
pany from falling within the purview of S. 4. 

[P 187 C 2] 

SJiiva Prasad Sinha for Jang 
diir Lai and K. Veriyia — for Appellants. 

Harihans Sakai and K. N. Malaviya 
— for Respondents. 

Judgment.— This appeal and the- 
connected second appeal No, 1590 of 
1926 arise out of the same suit. The 
suit was brought for accounts and re- 
covery of some money as the share of 
the plaintiffs. There is a large number 
of defendants. Some of them, includ- 
ing Ram Narain, wdio support the plain- 
tiffs’ appeal, contended that the plain- 
tiffs were entitled to succeed in the 
suit and these defendants also were en- 
titled to a share of the profits after ac- 
counts had been taken. The suit was 
mainly contested by defendant 1 Punnu 
Lai, 

The facts which were alleged in the 
plaint are briefly these ; In the year 
1912, an association of more than 20 
persons was formed with the object 
that a business should be started ana 
with the gain of that business educa- 
tion should be imparted to the children 
of the members of the caste to which- 
the members of the association be- 
longed. The money was also to bc' 
spent on other charitable purposes. 
after the charitable purposes had been 
met, there remained any surplus, it 
to be distributed among the members 
of the association. The father of tbe 
defendant 1, Girdhari Lai, was th® 
manager of the business, and on his 
death defendant 1 took up th'e manag®-" 
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menb. Later on, the charitable portion 
of the. objects of the association was not 
carried out, and a large sum of money 
accumulated in the hands of defendant 
1 as the profits of the business. The 
plaintiffs wanted a shai’e in the profits 
after settlement of accounts. The de- 
fence, which*' has prevailed before the 
Court below, namely the association 
was an illegal one, having been formed 
in contravention of S. 4, Companies’ 
Act, and therefore the suit could not be 
maintained, was not taken in the writ- 
ten statement. The suit was decreed 
by the Court of first instance, and de- 
fendant 1 was called upon to furnish 
accounts. Defendant 1 thereupon filed 
an appeal to the District Judge. In 
the meanwhile the preliminary decree 
culminated in a final decree, and a se- 
cond appeal was filed in the Court of 
' the District Judge by defendant 1. The 
learned District Judge, after taking 
some evidence, came to the conclusion 
that in the circumstances, which were 
placed before him, the company should 
have been registered under S, 4, Com- 
panies Act and that nob having been 
done the suit was not maintainable. 
Tke learned Judge accordingly dis- 
mfssed the plaintiffs' suit, with the re- 
sult that both the appeals were allowed. 
In this Court two appeals have been 
filed by the plaintiffs against the two 
decrees made by the learned District 
Judge. 

The only point which we have to 
determine is the construction of the 
language of S. 4, Companies Act. The 
learned Judge found that wlien the 
company was started and for some 
years after that the profits were de- 
voted to the welfare of the community 
to which the members belonged, but, 
later on, after the breaking of the war, 
probably because large profits were 
made, the charitable object of the asso- 
ciation was given up and profits were 
appropriated by the defendants. The 
learned Judge thought that, although 
in the beginning the object of the asso- 
ciation was a charitable one, later on 
the object became a pecuniary one and 
therefore, it was not open to the parties 
to carry on the business without hav- 
ing registered the association. Being 
of this opinion, as we have said, the 
learned Judge dismissed the suit. 

' In this Court, it has been argued, and 


with a good deal of force, that ])rin)ai’y 
and original object of tbo association 
has to be looked into and no regard 
should bo paid to the circumstances 
that developed later on. Tlie argument 
went on that if a perfectly legal asso- 
ciation be formed and, if later on, some' 
of the members of the association should: 
commit a breach of trust, tliat fact' 
should not vender the original associa-' 
tion an illegal one. We think that tliis; 
argument is sound and althougli we are; 
going to uphold the decrees of the Court 
below we are going to do so on an al- 
together different ground. 

The whole question is whether people 
numbering more than twenty can form 
an association, without registering them- 
selves, with the object of starting a busi- 
ness, the ultimate view being that the 
gain of the business should be devoted to 
charitable -'purposes. No authority has 
been quoted before us, and we think 
that the interpretation to be put is 
really a matter of first impression. The 
interpretation which we are going to 
put is also supported in our view by the 
object with which the S. 4, Companies’ 
Act, was enacted. 

The language of para. 2, S. 4, is as 
follows : 

“ No company, association or partnership 
consisting of more than twenty persons shall 
be formed for tho purposes of car ring on any 
. . . business that has for its object the acquisi- 
tion of gain by the company, association or 
partnership , . . " 

The question is whether tlie words 
*' gain by the company ” mean an ulti- 
mate pecuniary gain by tiio company or 
whether the fact tliat tho business 
started brings in xjrofits and tiierefore 
“ gain ” would bring in the company 
within the purview of 'S. 4. A com- 
pany may be formed for several objects,, 
and if one of the objects bo the acquisi- 
tion of gain, tho mere fact that the 
members of the company either singly 
or jointly, propose to dispose of the gain' 
on some charitable object, will not ex- 
clude the company from falling within 
the purview of S. 4, If wo look to the 
objects of the framers of S. 4 we shall at > 
once see that this is the correct inter- 
pretation. Where a large number of 
people combine to enter into a business, 
the legislature thought it fit to lay 
down certain rules for controlling that 
business. If that be the object of regis- 
tration of a company it will be seen 
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that ’Whatever may l^e the use to wljiuli 
tile trains of t!iu company are to lie put, 
so long as money is to lie gained Ijy 
l3u^itn’^s, tl)o ohjocfc of the legisl iture 
in intefvening will roinain. If riie olj- 
jeet of the legislatuve is as \vu tliink it 
to fie tliat it should h.ave some voice in 
the management and soino check over 
the ailairs, that ol.tject lias to he car- 
ried out even if the memhers of tiie 
company he cli.uitaliiy tlisposed. 

In tlie result, we think that the suit 
ol the |ihiin tilts was rightly dismissed. 
The appeal hiils and is herel)y dis- 
missed with costs. The costs will he 
recovered only i)y dofeiidant 1 in the 
Court, ol liist instance, namolv, Punnu 
Lai. 

Api)eal dismissed. 
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Sen and Niamatullah, JJ. 

Dharamde ) Rai — Plaintiff — Decree 
holder. 


V. 

J waf a Prasad s.nd another — Defen- 
dants — Objectors. 

Execution Second Appeal No. 1298 of 
1928, Decided on 18th October 1929, 
against decree of Addl. Sub-Judge, 
Ballia, D/- 24th April 1928. 
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(c) Civil P. C, O. 21, R. 15--Non- compli- 
ance with requirements of R. 15 can be 
remedied by amendment of application in 
relation to matters required. 

Although under R. 15 there is no duty cast 
upoirtho Court receiving the application for 
execution to e.xamiue the application in so far 
O': the requirements of the rule are concerned 
and to have the defects remedied, it does not 
follow that if any requirements of R. 15 
are not complied with by inadvertence or 
otherwise, the Court when its attention is 
drawn to tlio defect subsequently cannot al- 
low amendment. Court is perfectly justified 
in allowing such a)nendment without infring- 
ing any provision of law; and this can be 
allowed at later stages even before the Court 
of appeal : 4 P. L. J, 575. Dist. [P 191 0 1,2] 

N. C pndhiija — for Appellant. 

Baleshivari Prasad. Janaki Prasad 
and Jwala Prasad Bkargava — for Res- 
pondents. 

Judgment, -This is an appeal from 
an order of the learned Additional Judge 
of Ballia reversing that of a Munsiff of 
that district and dismissing the appel- 
lant’s application for execution of his 
decree on the grounds (l) that it was 
barred by limitation, and (2) that it 
was made by one only of two decree- 
holders without certain formalities 
being observed. The appellant chal- 
lenges the correctness of the view taken 
by the lower appellate Court on both 
the grounds. 


^ (a) Limitation Act, Art. 182 — Application 
in accordance with law is sufficient — In- 
tention is immaterial, 

Piowded the application for execution i.s 
made in accordance with Jaw the question of 
he decree-holder’s intention in applying for 
execution being bona fide, or otherwise is 
immaterial : A.LR. 1923 All 625 Foil. • 

95, 7iot Foil [P isg G 2] 

(b) Cml P, C.. O. 21, R. 106 (Allahabad 
High Court)— Application otherwise in ac- 
cordance with law and presented to proper 
Court cannot be dismissed for non-obser- 
vance of R. 106 - If within reasonable 

lime certificate is furnished process should 
issue. 

.4n application otherwise in proper form and 
not wanting any particulars required to be 
mentioned therein by 0. 21, R. 11, and pre- 
sented to a proper Court, in itself cannot be 
i^6g^racd as one not in accordariice with law 
iji consequence merely of the non-observance 
of K, 106 added by the Allahabad High Court 
to 0. 21 under its rule making powers confer- 
red by S. 122. The omission to file a certifi- 
cate required by that rule will not entitle the 
decree-holder to have process issued on his 
application ; but the application will not on 
that account cease to be in accordance with 
Jaw and entail consequence of dismissal. If 
within reasonable time such certificate is 
furnished the process prayed for in application 
Jor execution may issue, [P 189 C 2] 


plication in question may be briefly 
stated. A decree under 0. 34, R. 6, Civil 
P. C., was passed on 29th May 1920 in 
favour of Dharamdeo Rai, the appellant, 
and Chhatarsal Rai against Raj Ballabh 
Sahai for a sum of Rs. 1,074-4-0. The 
first application for execution was made 
op 29th May 1921 ; but it was dismis- 
sed for want of prosecution after a pro- 
tracted proceeding lasting f<jr several 
rnonths. The lower appellate Court has 
discussed the circumstances which led 
it to believe that ; 

that application was not a bona fide ap* 
plication with the intention of obtaining exe* 
cution and was therefore in effective to save 
limitation.” 

The second application was made on 
4th January 1924. It prayed for at- 
tachment and sale of the immovabl® 
property belonging to the judgment- 
debtor, who had since died, and the exe- 
cution proceedings were directed against 
his legal representative; As the decree 
was over a year old and the applica- 
tion for execution was made against the 
legal representative of the original judg- 
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ment- debtor, notice was issued under 
0. 21, R. 22, Civil P. 0* Several at- 
tempts were made to effect service on 
the legal representative of the judgment- 
debtor but for some technical reason or 
other, which it is not necessary to men- 
tion in detail, notice remained unserved 
and the application was eventually dis- 
missed on 13th January 1925. The 
learned Additional Judge has held that 
this application, like the first, was not 
a bona fide application for execution and 
was, besides, not in accordance with 
law in so far as it was not accompanied 
by a certificate from the registration 
office in regard to incumbrances on the 
property sought to be attached and sold. 
It has been pointed out by t he learned 
Judge that this application was made 
more than three years after the date of 
the decree, though within three years 
from the date of the first application. 
If, therefore, the first application did 
not give a fresh start to limitation, the 
second application was barred by time, 
even if it be otherwise a good application. 

The third and the last application, 
which has given rise to this appeal, was 
made on 20th December 1926, In view 
of his opinion that the first application 
was not a bona fide one and that the 
second application was barred by limi- 
tation besides not being in accordance 
with law, the limitation for the third 
application was counted from the date 
of the decree and therefore, it was held 
to be barred. Another ground on which 
the learned Judge throw out the last 
application is that Dharamdeo Rai, the 
appellant, alone applied for execution ; 

"without showing that Chhatarsal Eai (tbo 
cc -decree-holder), bad died and without im- 
pleading his legal representative.*’ 

This was supplemented by another 
observation made later in his judgment 
that the decree-holder had omitted to 
state in the application that the execu- 
tion was sought for the benefit of him- 
self and of the legal representatives of 
the deceased decree-holder, and there- 
fore, the provisions of 0. 21, R. 15 (i), 
Civil P, C., wore infringed. 

We are unable to agree with the 
lower appellate Court in the view he 
has taken and .which has resulted in the 
dismissal of the apoollant's application 
for execution of the decree. We are 
relieved of the necessity of examining 
the oiroumstanoes under which previous 


applications were made and dismissed, 
to determine if they, or any of thorn, 
had been made with the bona iido in- 
tention of obtaining execution of tlio, 
decree as the latest Full Bencli case 
Kayastha Co. Ltd., v. Sita Ram (L),' 
has definitely laid down tliat the tiues-' 
tion of the decree-holder's intention in 
applying for execution being bona lide 
or otherwise is immaterial. Tiie view 
expressed in Shco Prasad, v. Naranii 
Bai (2) is no longer good law. The first 
application, already referred to, was, 
thei'efore, a good application to save 
limitation. This being so, the second ap- 
plication, which was made within three 
years of the date of the 1st applica- 
tion, should be deemed to have been in 
time. We have to consider the the fur- 
ther question whether it was in accor- 
dance with law. It is not disputed that 
it was in proper form and gave all the 
particulars required by.O. 21, R. 11, 
Civil P. C., and was made to a proper 
Court. The learned Additional Judge 
characterises it as one not in accordance 
with law on the ground that it was not 
accompanied by a certificate from the 
registration office showing incumbran- 
ces, if any, as required by R. 106 added 
by this Court to 0, 21, Civil P. C., 
under its rule making powers conferred 
S. 122 of that Code. We are of opinion 
that an application otherwise in proper 
form and not wanting in any particu- 
lars required to be mentioned therein 
byO. 2l,R. 11, Civil P, C.,ancl pre- 
sented to a proper Court in itself cannot 
be regarded as one not in accordance 
with law in consequence merely of the 
non-observance of R. 106, already refer-1 
red to. The omission to file a certificate 
I'equired by that rule will not • entitlo 
the decree-holder to have process issued^ 
on his application ; but the application! 
will not, on that account, cease to be: 
one iri accordance with law. If wnthini 
a reasonable time such certificate is^ 
furnished, the process prayed for in thO| 
application for execution should issue.^ 
In this view the second application also 
was a good application so as to entitle 
the decree-holder to reckon the period 
of limitation from its date in making a 
later application. 

There is another ground not noticed 
by the Court below which the deeree- 

* (l» A, I. R. 1920 All. e25 (F.u.p 

(3) A. 1. B. 1926 All. 05=48 All. 468. 
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holder can avail of to make his la^fc ap- 
plication within time. The learned Ad- 
ditional Jud£*e has mentioned in liis 
jiKUnnent, and indeed it is not disputed, 
tiiat notice under 0, lil, R. 22. Civil 
P. C., was issued on the 2nd applica- 
tion for execution hnin^f made. Under 
Art, L82(G), rjim. .^ct. wir.c!) lias l^ecn 
since replaced l>y a ditTererjtly worded 
article by Act 9 of 1927, a fresh start 
is ijiven to limitation from : 

'* the d.ite of tssno of notice to the person 
against whom exeention is applied for to show 
cause why the decree should not he executed 
against iiitn wh'’ti the issue of such a notice 
is requiro lhv the Hode of Givi] Procedure, 

ino-l.” 


Sucli a notice was necessary undei 
0. 21, R. 22, Civil P. C., because the 
original iiidgment-dobtor had died and 
also because the decree sought to be 
executed was over a year old. It was 
accordingly issued on some date after 
the second application made less than 
three years before the last application, 
which should, therefore, he considered 
to bo within time. 

The learned Judge has dismissed the 
last application on tlie additional ground 
that only one of the two decree-holders 
applied for execution witliout making it 
appeal on the face of it that it xvas 
made for the benefit of tlie legal repre- 
sentatives of his deceased co-decree- 
holder. In taking to this course the 
leained Judge has allowed his mind to 
be influenced by too technical a consi- 
deration which is devoid of all subs- 
tance and in utter disregard of the ends 
of^substantial justice. He admits that : 

on the top of p. 2 of the present application 
for execution the decree-holder has shown 
that he alone was executing the decree for 
the benefit of all the decree-holders/* 

because he should have said that the 
decree was sought to be executed for 
the benefit of himself and “ the legal 
'representatives of the deceased.’- It 
.cannot be disputed that, if the other 
decree-holder had not died, the state- 
.ment that it was for the benefit of the 
applicant and other decree-holders 
•would have fulfilled the requirements 
of0.21,E. 16. Civil P. C. Stress is 
laid on the wording of the last men- 
tioned rule, which enacts that : 

'* whate a decree has been passed ioiativ 
m favour of more persons than one anv nZ 
.or more of such persons may, unless the dec- 
ree imposes any condition to the confrTr 
apply lot th« oxeoution of the whole aeoM^fS 


t-lio honofit of them all, or, where any of them 
has fl if=(l, for the benefit of the survivors and 
tlie legal ropre.sjntatives of the deceased.’* 

The Court of first instance had granted 
tlie application for execution. The 
question was not raised in the memo- 
randum of appeal. It was, however, 
allowed to be argued by the lower ap. 
pellate Court. On the decree-holder 
applying for amendment of the applica- 
tion it refused bo allow amendment at 
that stage. It was merely a verbal 
amendment that was necessary : instead 
of for the benefit of other decree- 
holders” the application was desired 
by amendment to state : 

for the benefit of the surviving dacres-hol* 
ders and the legal representatives of the de- 
ce.ased decree-holder.” 

It slioiild be borne in mind that the 
provisions of 0. 22, Civil P. C., which 
relates to substitution of legal repre- 
sentatives for a deceased party, do not 
apply to execution proceedings, and no 
question of abatement of any proceed- 
ing could arise. At best omission to 
mention legal representatives of the 
deceased decree-holder” ' instead of 

deci’ee-holder was a mere irregularity, 
to which no exception had been taken 
in the Court of first instance nor in the 
grounds of appeal before the lower 
appellate Court— an irregularity which 
could not vitiate the order of the Court 
of first instance directing execution to 
issue and which was in question in 
appeal. The case was clearly covered 
by the provisions of S. 99, Civil .P. C.. 
.as the ix’regularity, if it be ono, did not 
affect the merits of the case or the 
jurisdiction of the Court, whose order 
was questioned in appeal. 

The reason for disallowing the amen i- 
ment which the appellant desired to 
make in his application for execution 
as regards reference to " other decree- 
holders ” instead of " the legal repre- 
sentatives of the deceased decree- 
holders,” as given by the learned Judge 
of the Court below, was that * l<be 
defects in the requirements of Er. 11 to 
14 are only of a formal character! 
.whereas E. 15 goes to the root of febe 
execution of the decree itself and the 
application for execution was, therefore, 
not a valid application for execution of 
the decree. The learned Judge feit 
overpowered in adopting this view by 
the case of Afetjfc 7, Midti^pur Zamin- 
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dari Co., Ltd. (3) which proceeds on the 
peculiar facts of its own where the 
-decree- holder professed to act for him- 
eelf alone in applying for execution of a 
decree in favour of himself and another 
person and did not state that the exe- 
cution of the decree was desired for the 
benefit of all the decree- holders. The 
Court omitted to record its permission, 
as it ought to have done under 0. 21, 
S. 15 (2), that it allowed the decree to 
be executed by one only of several dec- 
ree-holders and to make any orders, 
which again, it ought to have done, for 
protecting the interests of the co- 
decree-holders who had not joined in the 
application. Under these circumstances, 
the Court of appeal was entitled to treat 
the application for execution as not a 
valid one on which process could issue. 
It should be noted that the Court of 
first instance had held in that case that 
a joint decree-holder had an unqualified 
right to execute the whole decree. This 
was obviously an incorrect view. An 
application for amendment was made 
before the High Court so as to make 
it appear that the application was for 
the benefit of all decroa-holders, and 
in that connexion it was observed that 
a defect in the requirements of Rr. 11 to 
14 could be amended, but not those of 
R, 15 a remark which was based on R. 17. 
With great respect to the learned Judges 
who made that observation, we would 
point out that there is nothing in R. 17 
which deprives the Court of its powers 
to allow amendments in relation to 
matters required to be mentioned by 
R. 15. R. 17 runs thus; 

“ Oa receiving an application for the exe- 
cution of a decree, as provided by K. 11 (2) the 
Oourt shall ascertain whether such of the 
repuirements of Br. 11 to 14 as may be ap- 
plicable to the case have been complied with; 
and if they have not been complied with, the 
Oourt may reject the application, or may allow 
the defect to be remedied then and there or 
within a time to bo fixed by it.” 

I It will appear that the duty of exa- 
mining the application for execution, 
in so far as particulars required by 
jRr, 11 to 14 are concerned and to have 
othe defects remedied it necessary has 
been oast on the Court receiving the 
application. The utmost ^that can be 
said with reference to B. 16 is that no 
similar duty has been oast on the Court 

J 

(8) [1919] 4 Pat. L. J. 0. 80S:s 

(1919) P. B. 0. 0. 849. 


receiving tlio Lippi ic;it ion; bnJ it; (loo 9^ 
not follow that, if any roipiiretnoiits ol'i 
R. 15 have not hecii complied v;itli by 
inadvertence or othorwisu, tlio f’ouit, 
when its atter.tiun drawn tOj 

the defect subsequently, cannot allowj 
amendment. If, for in -tancc. shortly j 
after the application is and 

admitted, the applicant inti mattes to tlie 
Court receiving the application tiiat tlicre, 
are other decree-holders besides Ininself 
and that execution of the decree is 
sought for the common benefit of them' 
all, a fact which did not appear on ttie; 
face of the application by insertiiig a, 
note to that effect, we do not doubt that; 
the Court would be perfectly justified’ 
in allowing such amendment to be made^ 
without infringing any provision of law. 
There is no difference in principle if the- 
application is made at a later stage,, 
even before the Court of appeal. The 
delay in making the application may 
influence the Court in exercising its dis- 
cretion to allow amendment, but there 
can be no question that the Court has 
power to allow such amendments to be 
made in proper case. For these reasons, 
we are not disposed to accept the dictum 
of the learned Judges of the Patna 
High Court as of general application 
and apart from the facts of the par- 
ticular case before them. 

Lastly, wo have to consider the ques- 
tion whether the thu'd application was 
not in accordance with law inasmuch 
as the certificate of the registration 
office as regards incumbrances was not 
filed with it bub somewhat later. The 
learned Judge of the Court below thinks 
that if an application for execution is 
not accompanied by such a certificate, 
it is no application in law and the sub- 
sequent production of^the required certi- 
ficate cannot cure the defect. We have 
already indicated our views on this 
question in dealing with the validity or 
otherwise of the second application. We 
are clear that the omission to produce 
the certificate with the appHcatiota does 
not necessarily entail the consequences 
of dismissal of the application for exe- 
cution. The certificate was furnished 
in this instance within a reasonable 
time, and the process of execution was 
directed to be issued by the Court of first 
instance. It is not suggested that the 
last application was not in proper form 
or omitted to give any particular which 
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0. 21, ?u Li, (.livil P, C., reiinii’e-. \Vc 
iiolrl that; it \va> iti acoonlanoe ^vith law. 

IlaviiVh; ve.!;ard to tlio conchisions arri- 
ved at hy ns on t-he (juestions deciiicMl 
advt'isely to the appellant hy the lower 
appellite Court, this appeal inn?t sue 
coed. It is accoi'il inijly allowed with 


ou^ht to have been able to identify the' 
photograph of her husljand’s body. 

The -Iiulge, liowevor, relies upon the 
idoiitihcation of a dhoti and a shirt 
which were found upon the corpse. These 
articles are common articles and we do 
not til ink it satisfactory that the identi- 


costs. The order of tlio lower appeal la to 
Court is sot aside and lhar. of tlie CfJiirt 


of first inshincc restored, 
lant will have his costs in all 


J’iie appel- 
tlio Conrts. 


V,H. It.K. 


Ajtpivil ollon'i’A, 


A. i, R, 1930 Ailahabad 192 

Voryc AXi) Si;n, .i.T, 

ihi n 1/ .!■■ -~\\ \ I | )e I la n t . 

V. 

Krapeyoy — ^ Opposite Party. 

Criminal Apipoal No. 728 of 1929, De- 
cided on -!th 8e]>fcemhor 1929, against 
order of Sess. Judge, Cawnpore.D/- I7tli 
Julv 1929. 

4 

Evidence Act, S. 30~Retracted confession 
— It must be relied in whole and not in part 
where it is sole evidence against accused. 

Ill oases where the solo cvidctico against the 
accnsrl is that of a retracted confession such 
confession if it is relied on must bs relied on as 
a whole and not only in part. [p 192 C 2 ] 

Narain. Sahai—ioy Appellant. 

f7. S. Bajpai — for the Crown. 

Judgment.— Durjan the appellant in 
this case, along with two others, all 
sweepers, were charged under S. 302, 
I. P. C., with murdering one Khilla be- 
fore the Sessions Judge of Caw n pore. 
Manian and Lallu were acquitted, but 
Durjan was convicted and sentenced to 
death. 

Wa are not satisfied with the evidence 
in this case against the appellant. On 
28th January of this year a dead body 
was discovered near village , Baragaon. 
The dead body had wounds upon it and 
clearly there had been ,a murder com- 
mitted. Part of the face of the corpse 
had been burnt. It is alleged that the 
dead body was that of Xhilla who was 
missing from the village. 

We are not satisfied in the first place 
that this corpse was that of Khilla. No 
proceedings were taken for nearly two 
months after the discovery of the corpse, 
A photograph had been taken, however, 
of the corpse. The wife of Khilla was 
quite unable to identify the photograph 
as that of her husband. We have care- 
fully examined this photograph and we 
are certainly of the opinion that if the 
corpse had been that of Khilla, the wife 


ficafiou should solely be upon these par- 
ticuhir articles of clothing. 

We arc not satisfied that there was 
any mot.ive for the murder. The" Judge 
Inmself says that he is in a difiieulty 
about thi.s point. There is no direct evi- 
dence that Durjan murdered Khilla, 
There was nothing found in Diirjan’s 
houso to incriminate him. Tho only evi- 
dence that exists upon the record 
against Durjan is his own retracted con- 
■ fession. As to this we are not satisfied 
that the proper procedure was adopted 
in taking this confession. The learned 
Magistrate who recorded it is clearly 
confused in his evidence, and does not 
oven remember whether he recorded 
til is statement in his Court or at his 
bungalow. He says on cross-examina- 
tion that: 

“ If ha records a confession^at his buuglow 
he gciiorally sends away tho constables to the- 
iMall Road.” 

This is extremely unsatisfactory, and 
the learned Magistrate in question ought 
to be very much more careful in record- 
ing these important statements. 

As regards the confession, the learned 
Sessions Judge finds that, as regards an 
important part of it, it is not reliable. 

The confession records that Khilla was 
killed with a spear. The medical evi- 
dence, given after a careful examination 
of the body, is to the effect that the 
murder was committed with a heavy 
weapon like a gandasa or kulhari. In' 
cases where the sole evidence against, 
the accused is that of a retracted confes-: 
sion, we think it clear that if such a 
confession is relied on, it must be relied! 
on as a whole and not only in part. ^ 

Wo are satisfied that the evidence 
therefore in this case is insufficient to 
support the conviction. We, therefore, 
set aside the conviction and sentence and > 
direct that the appellant be set at liber- j 
ty provided he is not required for any | 
other offence, 

R.M./R.K, Conviction set ttside* 
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Full Bench 

SULAIMAN, MUKERJI, BoTS, KeNDALL 

AND King, JJ. 

Mt. Ananii— Plaintiff — Applicant, 

V. 

Chhannu and others — Defendants — 
Opposite Parties. 

Miscellaneous Case No. 570 of 1929, 
Decided on 18th December 1929, on re- 
ference under S. 267, Agra Tenancy Act 
3 of 1926. 

(a) Agra Tenancy Act (1926), Ss. 99 and 
230 — Suit falling under S. 99 — Joining relief 
for injunction does not take the case out of 
revenue Court. 

If a suit for possession and mesne profits 
substantially falls under S. 99 and is cogniz- 
able by a revenue -Court, the mere fact that a 
relief for perpetual injunction has been asked 
for will not take the case out of the jurisdic- 
tion of the revenue Court. [t’ 104: C 1] 

^ (b) Agra Tenancy Act (1926), Ss. 99 and 
230— (Per Full Bench) — Suit by alleged tenant 
against trespasser — Trespasser pleading ten- 
ancy — Suit is still maintainable in civil 
Court : 118 I.C. 588=1929 A.LJ. 940, Over- 
ruled : (Pet Boys and Khig, JJ., contra.) . 

Per Full Bench, — The jurisdiction of the^ 
Court is to be initially determined by the alle- 
gations made in the plaint and the allegations 
mado^ in the written statement cannot oust 
that jurisdiction unless . and until the allega- 
tions of fact have been gone into, tried judi- 
cially’ and found to be true, and the plaintiffs* 
allegations have been found to be false. 
Where, therefore, a plaintiff alleging himself ~ 
to be a tenant sues a defendant treating him as 
a trespasser, for possession and compensation 
regarding a holding or a part thereof and the 
defendant pleads tenancy, the suit is main- 
tainable in the civil Court even after having 
regard to Ss. 99 and 230 : {Boys and King, 
JJ., contra.); US I.C. 588=1929 A.L.j. 
940, Overruled : 15 All. 387 {F,B.) and A.l.R. 
1924 Pat. 267, Bel. on. [P 108 0 1] 

(c) Agra Tenancy Act (1926), S. 99— Per 
Full Interpretation : (Boys and King, 

JJ., contra.) 

Per Full JBench. — Section 99 being suscepti- 
ble of two interpretations the Court should 
prefer the interpretation which leaves the law 
unchanged, to the one which drastically alters 
it. (Per Boys and King, JJ., contra,)[P 197 C 2J 

Qoidadhar Prasad — for Applicants. 

A, P. Pandey — for Opposite Parties. 

Opinion ' 

Sulaiman, Muker jee and Kendall. 

JJ* This is a reference under S. 267, 
Agra Ten. Act of 1926. The matter came 
up before two learned Judges of this 
Court. ^ They found that they were un- 
able to accept the view taken in the 
case of Nandan Mallah v, Mohammad 
dW (l), and, accordingly, referred the 
matter to a larger Bench. 

~li) U929J A.L,J. 940. ; 
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The facts relating to the case are sob 
forth in the order of reference and may 
be, very briefly stated as follows. The 
plaintiff instituted the suit, out of which 
this reference has arisen, in the Court of 
the Munsif of Havel i, Benares, on the 
allegation that her liusband, -Jangi, sepa- 
rated from his brother, Deo Saran, 25 
years prior to the institution of this suit, 
that the plaintiff s husband died more 
than 10 years before the suit, and that 
for the last 10 years the plaintiff had 
been in possession of her Jiusband's oc- 
cupancy holding as his heir. She added 
that the defendants who were the des- 
cendants of Deo Saran, interfered with 
the crops grown by her on her own land 
and, eventually took possession of her 
holding. She sued for recovery of pos- 
session and for recovery of raesne profits. 

The defendants in their written state- 
ment contended that Deo Saran and the 
plaintiff ’s husband Jangi were joint, that 
Jangi having died as a joint member of 
the family, the defendants were the 
tenants of the holding and the plaintiff 
had no right. They also pleaded that 
the suit was not cognizable by the 
Munsif’s Court. ■ -«■; 

The Munsif’s difficulty was that if the 
allegations in the plaint were accepted 
the suit would be cognizable by the 
civil Court, but if the defence, as men- 
tioned in their written statement, could 
be considered without an inquiry as to 
its truth or otherwise, the suit would 
be cognizable by the revenue Court, 
having regard to the provisions of Ss. 
99 and 230, Agra Ten. Act, 1920. He 
accordingly framed two questions and 
made the reference. The two questions 
are as follows : 

1. Where a plaintiff alleging himself 
to be a tenant sues a defendant treating 
him as a trespasser, for possession and 
compensation regarding a holding or a 
part thereof, and the defendant pleads 
tenancy, then having regard to Ss. 99 
and 230 of the Act (3 of 1926), is the 
suit maintainable in the civil Court ? 

2. Where a tenant on being dispos- 
sessed from his holding or part thereof, 
sues a person for compensation and pos- 
session, and also asks for an injunction 
to restrain the defendants from doing 
any act prejudicial to the plaintiff’s in- 
terest, what is the effect, upon the juris- 
diction of joining the relief of injunc. 
tion with that of possession’ and com^ 
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peiisation? Ig the suit cofjnizable by 
tiio civil or the revonne Court ? 

Now, as to question 2, it is con- 
^cliKlerl by tbo provisions of S. 2'iO, 
jAgra Ten, Act of 1920. The expla- 
uiation to that section lays down tiiat if 
I the cause of action on which a suit is to 
be brought bo one in ies])t>ct of whicli 
adequate relief could bo ol>tained by a 
suit or api>lication in tlie revenue Court, 
tho mere fact that some relief has been 
asked for, which tho civil Court alone 
might grant, will not oust the jurisdic- 
tion of the revenue Court from hearing 
tho suit or application. This was the 
view of the law taken by this Court 
oven before the passing of tho Tenancy 
lAct of 1920. If this suit for possession 
■and mesne profits be cognizable by tho 
jrevenue Court, the mere fact that a per- 
jpetual injunction has been asked for 
iwill not take the case out of the juris, 
diction of the revenue Court, This is 
,our answer to the question No. 2 framed 
by the learned Munsif, 

The first question which is the more 
important one, is; 

whether a suit, which is framed as one 
against a trcspisper, pure and simple, and 
which has boen rightly brought in the civil 
Court boeauso it is a suit against a trespassar, 
will cease to ba a suit agaiust a trespassar and 
become cognizible tiy the revenue Court, simply 
because the dofondaut, in appeiring to answer 
tho suit, pleads that he and not tlio plaint! (T is 
the tenant of the holding and not the pJiiutiH?’' 

It has nofc^ been contested before us 
that tho initial right of choosing the 
forum is with the plaintiff. He is to 

see in which Court his suit would lie 
having regard to the facts of his case’ 

which means the allegations in his’ 
plaint, and the valuation of the suit. 

' hon the pUintilf has chosen his forum, 
it will be for the Court in which the 
suit has been filed or application has 
oeea made to see whether, on the alle- 
gations made in the plaint or applica- 
tion it IS cognizable by it. If the plaint or 
application be cognizable by that Court, 
the defence, whatever it may be, will nob 
oust the jurisdiction of tho Court to try 
this suit. It may be that on the facts al- 
leged and established by the defendant 
it will be found that the plaintiff’s alle- 
gations, as made in the plaint, are in- 
correct or false and that the real relief 
which the plaintiff is entitled to get fif 
any) IS not within the jurisdiction of 
the Court, which is seised of the case, 
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to grant, in such circumstances, the suit 
will be dismissed, on the ground that 
Olie Court is not in a ‘position to grant 
the relief. This initial position has not 
been contested hoforo us. In fact the 
rule is so well established that it is im. 
possible to controvert it. If any autho- 
rity wore needed we miglit quote two; 
in Tarapat Ojha V. Liam 8.ataii Ktiar{2), 
a Full Bench of five Judges of this Court 
held that the question of jurisdiction 
would, initially, depend on the allega- 
tions made in the plaint or petition. If 
tlie Court found, on these allegations, 
that it had no jurisdiction to entertain 
tho plaint or petition it would return 
the same for presentation to the proper 
Court ; if. on the other hand, the alle- 
gations made in the plaint or petition 
gave jurisdiction to the Court to hear it 
and tho defendant appeared to contro- 
vert tliose facts, then the defence would 
only raise an issue for the Court to de- 
termine. At pp. 390 and 39 L of the 
report, their Lordships said : 

Iq cases lo which 3. or 95 of Act 12 
of IPSl (iild T'lnaacy .Act) applies, a denial by 
a defendant tint the relationship of landlord 
and tenant exists between the patties is im- 
material, except in so far as it nises an issue 
for the revenue Cjurt to determine. ” 

The case of / ageshwar Kuer v. Tilak 
Dhan Siiiph, A.LR. 1924 Pat. 267 was 
a suit which, as framed, was cogniza- 
ble by the civil Court, because it was 
ono to eject a trespasser. On a trial of 
the suit, it was found that the defen- 
dants were not trespassers but non- 
occupancy tenants. The civil Court, 
according to the provisions of the Chota 
Nagpur Tenancy Act (B. C. 6 of 1908), 
could not grant a decree for ejectment 
against tho tenants. It was accordingly, 
held that tho plaintiff’s suit should be 
dismissed and that the plaint could not 
be returned for presentation to the pro- 
per Court because the suit, as framed, 
was not for the ejectment of a tenant. 

This being the ordinary state of the 
law tho question is whether there is any- 
thing in S. 99, Agra Tenancy Act of 1926* 
which reverses the well established rule 
of law described above. 

By S. 230, Agra Tenancy Act of 1926, 
all suits (among others) which fa)l with- 
in the purview of S. 99, Tenancy Act 
could be heard and determined only by 
the reven ue Court ; S. 99, ther efor^. 

(2) [1893] 15 ■ All, 387=(1893) A.W.N.^ If* 
(F.B.). 
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contains a description of suits. If a 
plaintiff finds that his suit comes within 
the purview of S. 99, he is to go to the 
revenue Court only. Section 99 on the 
face of it, contains only a description of 
the suit and nothing else. The language 
employed, nowhere, lays down that, in 
certain circumstances, a suit, which is 
clearly within the jurisdiction of one 
Court, and which has been rightly pre- 
sented there, is to be removed from tliat 
Court and taken into another Court. 
Now let us proceed to examine the lan- 
guage of S. 99, so far as it may be ap- 
plied to this case. We have to remem- 
ber that the plaintiff says that she is a 
tenant of a certain holding and that the 
defenaants, without the least semblance 
of right, have dispossessed her. The 
defendant’s case is that, they, and not 
the plaintiff, are the tenants of the land. 
Having regard to these facts we will 
omit that portion of S. 99 from our 
•quotation which does not deal with ten- 
ants. Section 99, therefore, reads as 
follows ; 

“ Any tenant . , . ejected from . . , , 
ibis holding ... (a) by his landbol-ler or 
any person claiming as landholder to have a 
right to oj’cc him, or (bt by any person claim- 
ing through such landholder, or person, whe- 
ther as tenant or otherwise, may sue the person 
60 rejecting him . . , , ” 

In order to file his suit in the revenue 
•Court a person, who claims to be a ten- 
ant, has to find out whether, in his pro- 
posed suit, the proposed defendant fulfils 
or nob the character of the defendant 
as described in S. 99, Cl. (l), sub-Cls, (a) 
and (b); If the proposed defendant be, 
under 01. (a), the tenant’s landholder, 
or if the proposed defendant be any 
person claiming as a landholder to 
have a right to eject the tenant, or, 
■in Cl. (b), be any person, claiming 
through such landholder or person, the 
plaintiff would be obliged to bring 
his suit in the revenue Court. This will 
.be the natural meaning of 01. (l), S. 99, 
having regard to the language employed. 
Bub we are asked to read thei rule as if 
the words “claiming as" in Cl, (a) means 
'‘pleading in the suit, in his written 
'Statement, to be,” In other words, 
where the word “claiming” has been 
used under Cl. (a), we are expected to 
read it as meaning “pleading in his de- 
fence in the suit that he claims.” Simi • 
iarly in Gl. (b) it^ is expected of us to 
read the word ^'elaiming" as meaning 
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pleading, in the dofonco of the suit, 
brought against him, that he is claim- 
ing.” In our opinion such interpreta- 
tions cannot possibly bo admissible. If 
such interpretations were allowed tlie 
position of the plaintiff would he en- 
tirely precarious. He would not know 
what was the defence which the pro- 
posed defendant was likely to raise in 
Court. He (the plaintiff) might very 
well know, in his own mind what was 
the position of the proposed defendant 
when he, the plaintiff, has to choose the 
forum. For instance, a tenant might 
have been dispossessed by a person 
claiming to be his usufructuary mort- 
gagee (who has paid his mortgage money) 
and not claiming through the land- 
holder. Why should the plaintiff be com- 
pelled to allege falsely that the defen- 
dant is claiming through the landholder 
and to go the revenue Court, where the 
defendant'may deny the allegation ? In 
such a case, if the plaintiff’ comes to a 
civil Court with true allegations, is he to 
be sent to the revenue Court merely be- 
cause the' defendant chooses now to 
plead that he is a tenant ? 

The plaintiff chooses his forum and 
files his suit. If he establishes the cor- 
rectness of his facts, he will get his re- 
lief from the forum chosen. If as hap- 
pened in the Patna case quoted above, 
he frames his suit in a manner not 
warranted by the facts, and goes for his 
relief to a Court which cannot grant him 
relief, on the true facts, he will have his 
suit dismissed. Then there will be no 
question of returning the plaint for pre- 
sentation to the proper Court, for the 
plaint, as framed, would not justify the 
other kind of Court to grant him the re- 
lief. But wo are told that although the 
plaintiff has chosen his forum rightly, the 
defendant, if he so wishes, may, merely 
by saying something in his defence — 
something the correctness of which he 
need not take the trouble to establish — 
oust the jurisdiction of the Court and 
compel the plaintiff to go to another 
Court. 

Where the plaintiff chooses his forum 
and the defendant denies the jurisdic- 
tion of the Court to hear the case two 
questions arise, viz.: 

1. Whether, on the allegations made 
in the plaint, the suit is cognizable by 
the Court ? and 
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2. Whether, on the true state of facts, 
on facts allegetl and established by the 
defendant, the suit should be tried hy 
the Court ? 

liere it is found that, on tlie allega- 
tions made in the ilaint. tlie suit is cog- 
nizable by the Court, it will have to pro- 
ceed to find w lift her the facts alleged in 
the plaint are estaldisbod or not. If it 
is found, OTi a ti ial oti the merits so far 
as tins issue of jnrisdiction goes, that 
the facts alleged by the plaintiff are 
not true and the facts alleged by the 
defendant are true, and that the case is 
not cognizable by tlie Court, there will 
1)0 two Idiids ol orders to be ]iassed. If 
tlie iurisdiction is only one relating to 
tciritorial limits 'or pecuniary limits, 
the plaint will be ordered to be returned 
lor presentation to the proper Court. If, 
on the other hand, it is found that, hav- 
ing regard to the nature of the suit, it 
is not cognizable by the class of the 
Court to which the Court belongs, the 
plaintiff’s suit will have to bo dismissed 
in its entirety. Tlie reason will be that 
on the unamended plaint the revenue 
Court would have no jurisdiction to hear 
this suit. Of course, if the Court allows 


the plaintiff even at a late stage of the 
case, to amend liis plaint so as to convert 
the suit into one against a person claim- 
ing as a landholder or through a land- 
holder, the plaint can lie returned for 
presentation to the revenue Court. 

It has been suggested that S. 99 intro- 
duces a change in the law and in the 
procedure, and it directs that the plaint 
shall be returned for presentation to the 
revenue Court, if, on the defence set up 
in the suit itself, it bo found that the 
suit would be cognizable by the revenue 
Court. We have already examined the 
language of S. 99 and have found that 
such could not be the import of the 
words used. 


Let us now consider the plaintiff's al- 
legations. The plaintiff's suit is that 
the defendants are trespassers. Her hus- 
band died separate, 10 years ago. If her 
husband was not separate from his 
brothers and nephews, the plaintiff's 
’suit would be dismissed by the civil 
Court, according to our view of the case. 
On the other hand, if the plaintiff suc- 
ceeds in proving that her husband was 
a separated member of Jthe family and 
had a separate holding and his widow, 
the plaintiff, succeeded him 10 years ago 


and has been holding it on for the last 
10 years as the tenant and the defen- 
dants are really trespassers, the civil 
Court would grant her a decree. If the 
meie filing of the written statement on 
behalf of the defence, to the effect that 
the defendants and not the plaintiff is 
tho tenant, will result in the plaint be. 
iiig ordered to be presented to the re- 
venue Court, what would happen is this: 
Suppose, the plaintiff goes to the revenue 
Court and, there, she establishes that 
lier husband died 10 years ago as a Se- 
parate member of the family, that she 
succeeded to the tenancy, that she was 
recognized as the tenant by zamindars 
and that she was without the least jus- 
tification dispossessed from her holding 
by the defendants, 'who have no title to 
the property, a year and a half before 
the institution of the suit. Will the 
revenue Court be iu a position to decree 
the suit ? There can only be one answer 
and that is in the nogative. If the revenue 
Court grants a decree for ejectment, it 
will assume jurisdiction which it does 
not ordinarily possess, viz; one to eject 
trespassers. There may be many reasons 
why a plaintiff prefers to sue a trespasser 
in a civil suit rather than unnecessarily 
admit that he is claiming through the 

landliolder and sue in a revenue Court. 

^ 

For instance he can get mesne profits for 
th ree years with interest through the 
civil Court, whereas he can only get 
compensation for si.x months in a revenue 
Court. Further, the question of limita- 
tion may come in many cases, viz., 
w'here a suit has been instituted mor® 
than six months after the accrual of the 
cause of action. The limitation for a 
suit instituted under S.99, Agra Tenancy 
Act of 1926, is six months; see Sch. 
group B, Cl. 12. It has been urged that 
the plaintiff in such a case, would be en- 
titled to the application of S. 14, Lim. 
Act and also of S. 231 of the Act, which 
extends S. 5, Lim. Act, to suits. S. 

Lim. Act, will be of no use to the plain- 
tiff, if he happened to come to Conr® 
more than six months after the accrual 
of his cause of action. If S. 231 be ap- 
plied the delay may be condoned, bn 
then the plaintiff will have no absolnt® 
right to the application in his favour o 
S.^ 23l, Agra Tenancy Act of 1926. S, ^ 
Lim. Act, lays down: 

“An appeal or application (and by S. 23^ 
Tenancy Act, a suit) may be 
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appellant {at the plaintiff) satisfies tho Court 
■that he had sufficient cause *for not pieferiog 
the appeal (or filing his suit) ” 

Ifc will be seen that the plaintiff, in _ 
any civil Court, filing his suit within 
■the ordinary 12 years' period of limita- 
tion for ejecting a trespasser, is under 
no obligation to satisfy the Court that 
he had sufficient cause for not filing his 
■suit earlier. All that he need prove is 
that he came within 12 years of the 
accrual of his cause of action. Suppos- 
ing that the plaintiff is unable to give 
to the revenue Court any satisfactory 
explanation beyond this, that he knew 
that he had to sue a trespasser and he 
had 12 years within which to sue, Will 
that explanation satisfy the Court, in 
•every case? If it does, what is the 
good of having a rule which requires the 





Court to be satisfied at all ? The rule 
of law as enacted under S. 231, Agra 
Tenancy Act, of 1926 will be reduced to 
an absurdity. This would be, therefore, 
a very good ground for supposing that 
the interpretation sought to bo put on 
behalf of the defendants is not sound. 

There are a good many other couside- 
Tations why the interpretation sought 
to be put on 6. 99 on behalf of the defen- 
•dants should not be accepted, w’here it 
is intended that, on a defendant raising 
a certain plea, a particular procedure 
has to be followed, the Tenancy Act has 
•expressly used the word ‘ to plead." In 
S. 273 it is provided that in any suit 
instituted in a civil Coui’t, relating to 
an agricultural holding, when the defen- 
dant “pleads" that he holds such land as 
tbhe plaintiff’s tenant, the Court is to 
frame an issue and send the record to 
the proper revenue Covrt for decision of 
that issue. Tbe legislature, therefore, 
^oing aware of the significance of the 
word “to plead" would be expected to 
use the same word in S, 99, if it meant 
to convey the same meaning. There 
would have been no difficulty for the 

legi.dature in saying, for example: 

"Where in a suit by a tenant against any 
person, the defendant pleads that ho is the 
plaintiS’s landholder, or that he claims 
through the plaintiff's landholder, an issue 
fiball be framed and referred to the revenue 
Court, or the plaint itself shall be returned for 
, presentation to the revenue Court." 


The legislature not having expressed 
itself so clearly, it would not be right to 
accept the defendant’s interpretation of 
B, 99. Again, the proviso in S-, 99 itself 
fiOfiS to show that it contemplates a case 


where a tenant sues the. actual land lord 
and not merely a trospassor who profes- 
ses (but fails to prove) that he is tho 
landlord. 

Looked at from any point of view, the 
interpretation sought to be put by the 
defendants is, in our opinion, inadmis- 
sible. We need nob at all mention the 
worry and trouble to which an linnest 
plaintiff would be pub, if we accept the 
principle that although he, the plaintiff, 
has done his best to choose a for.um in 
which he has a right to institute a suit 
on the allegations made by him, yet, on 
a mere statement by the defendant of 
cei'tain facts, without any enquiry 
whether the defendant’s statement of 
facts or the plaintiff’s statement of 
facts is the correct one, the plaintiff is to 
be ordered to go to another Court, engage 
another set of counsel and fight out his 
suit in the second Court, ^^'e do not 
deny that if the legislature chose that 
such far reaching consequences should 
happen, it could legislate to that effect, 
but the question is ; 

"Does the language of S. 99, Ten. Act, 192G. 
w.arraiit tha inference of such an intention on 
the part of tbe legislature 

Under the law as it stood before tho 
Agra Tenancy Act of 1926 came into 
force, the civil Court admittedly had 
jurisdiction to entertain a suit against 
a trespasser, and the jurisdiction of the 
Court was primarily determined by the 
allegations in the plaint and not by 
those in the written statement. Wo do 
not think that tlie legislature could have 
intended to alter the law in both res- 
pects by the use of language which is 
capable of two interpretations ; and 
even if we were to allow that both 
interpretations are possible, we should 
have to hold that the one which leaves, 
the law unchanged is to be preferred to 
the one which drastically alters it. It 
has been said that the object of the legis- 
lature was to attract to the revenue 
Court all suits in which any question of 
tenancy rights is involved. We may 
accept this ; but we may also insist that 
the question must h© a real one, and not 
merely a litigious allegation. If there 
is a real question, the plaintiff will be 
aware of it ; and be will either set it 
out in his plaint and have it tried by the 
revenue Court, or he will conceal it, and 
find that his suit is dismissed by tho 
civil Court. 


198 Allahabad 


Mt. A>’ANTI V. Chhakku (FB) (Boys, J.) 


0 are of opinion thaf- tlie jurisdiction 
'of the Court is to ho initially determined 
by the allegations made in the plaint 
and the allpgations made in the written 
statement oannot oust that juri 'diction 
unless and until the allegations of fact 
jliavo l)ecn gone into, tried judicially and 
found to he true, and the plaintiff s alle- 
gations have lieen found to ho false. Wo 
would direct the l^lnnsif in tliis parti- 
.cular case to proceed witli the suit. 
Boys, J. Ihis case lias been referred 
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to a r>enf;h of live Judges to consider the 
eliect of S. IMi, Vevr Agra Tenancy Act 
d of il/g6. Plaintif! sued in tlie civil 
Couit ill lag in^ that her deceased hiis- 
baiif] had sepaivited from the remainder 
of the family 25 years prior to the suit, 
that she liad been for tlie past ten years 
since hib deatli in possession and occu- 
pation of coitain agricultural tenaucles, 
and tliat the defendant had ousted her. 
bue asked for possession, mesne profits 
and an injunction. The defendants in 
leii \\ iitten statement alleged that the 
family was joint, denied that the plain- 
1 had ever been in possession and 
alleged then- own possession and culti- 
vation of the plots in suit. Though the 
actual pleadings may have been, as is 
usual, loosely worded it is common 
ground that the correct interpretation is 
that the plaintiff was claiming as a ten- 
ant in possession who had been ejected 
by the trespasser defendants, while the 
de endan s reiffied that it was they and 
not the plaintiff who were the tenants 
and that they had always been in pos- 
The leivned Munsif was in doubt 
whethei in lace of this plea of the 
efendants and S. 99, a civil Court had 
jurisdiction to entertain the suit, and 
he accordingly referred to this Court 

Tenancy Act 3 of 
xy^b, the question whether upon seeing 
iQ plea of the defendants his proper 
course was to return the plaint forth- 
with or whether he should proceed to 
decide an issue as to the fact of defen- 
aants tenancy* 

The case came before the present 
Acting Chief Justice and Pullan, J., and 
as they entertained some doubts” as to 
the correctness of a previous decision of 
this Court Nandan v, Muhomad AH (I) 
^10 m^atter was referred to the present 
Bench, Id the case quoted it was held 
by Bennett, J., and myself that in such 


a case it was the revenue Courts that 
alone liad jurisdiction. 

Admittedly the ordinary lyile is that 
■the jurisdiction of the Court to entertain 
a suit will primarily be determined on 
tlie basis of the plaint. The question 
liere is what is the effect of Cl. L, S. 99* 
and more particularly of para. (b). 

liio ilunsif lias framed the following 
two questions for expression of an 
ojiinion by tliis Court; 

“(t) Whore a pkintifi alleging liimseif to bo 
ft tenant sues a defendanti treating him aa a 
trcspnssDr, for possession and compensation 
re gird in ft holding or part thereof, and the- 
defctidant pleads tonanev, then, having rega-fd 
toSs. and -2:10. Act 3 of 1026, is the suit 
maint.ainablc in the civi] Court ? 

fg) Where a tenant on being dispossessed 
from his holding or part thereof, sues a person 
for compensation and possession, and also asks 
for an injunction to restrain the defendant 
from doing any act prejudicial to the plaintiffs 
intere-st, \yhat is the eFect upon t'ho jnris- 
di:tion hy Joining the relief of injunction wha 
that of possession and compensation ; is tho 

suit cognizable by the civil or the revenue 
Court?" 

I proceed to discuss the first question. 

^'irst, then, wliat is the meaning of the 
word claiming” in the phrase "claiming 
through such landholder or person ?" 

Does the word "claiming” mean "as- 
serting a right” or does it mean : 

^ asserting a right which must be taken to 
exist, either because it has already begn proved 
prior to the suit or because it is admitted or 
because it has been the subject of-inquiry, i.e., 

of an issue in the suit itself, and found to 
exist ?" 

If it means merely "asserting a right” 
which may or may not exist, then the 
section creates an exception to the 
general principle (that the allegations 
to be found in the plaint constitute the 
primary test of jurisdiction and allega- 
tions by the defendant will not be suffi- 
cient until established to oust jurisdic- 
tion) and as soon as the civil Court finds 
the assertion of the right to be mad 0 » 
even though such assertion is by the 
defendant, it must return the plaint for 
presentation to the revenue Court. 

If it means the "asserting of a right- 
which must be taken to exist,” then, if 
the right has not been established prior 
to tlie suit or is not admitted. th& 
civil Court must try the preliminary 
issue as to its existence and, if it finds- 
it to exist, then and then only return 
the plaint for presentation to the re- 
venue Court or dismiss the suit, which j 
of these two latter steps would be thd 
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correct one being a question we are not 
called upon in this relerente to deter- 
mine. We have only to consider whe- 
ther it should forthwith refuse to pro- 
ceed immediately on the assertion being 
made by the defendant or whether it 
must be satisfied that the assertion is 
truly founded. 

i can find no adequate reason for giving 
to the word “claiming** when applied to 
persons, any other than its ordinary 
meaning, the assertion of a right without 
any implication as to whether the right 
is well founded or baseless. There are 


no doubt cases in which the word 


claims’* is used as meaning “ 
to,” such as “your son claims, 


has right 
” i. e. has 


a claim on or a right to your attention, 
but there can be no doubt that where 


a man says I claim that property*’ be 
ordinal ily means “I assert my right to 
that property.” 

It is suggested that the acceptance of 
the view that mere assertion by the de- 
fendant of a right will exclude the 
jurisdiction of the civil Court is to 


giaft an exception on to the ordinary 
rule that the question of jurisdiction 
must .primarily be determined by the 
allegations in the plaint without refe- 
rence to the defendants' pleas. Granted 
that this is so, I am of opinion that 
there is nothing deterrent in this con- 
sideration.One object of the alterations 
made in this section from the form it 


took in the Act of 1901 was to include 


within its scope ejection by a tenant 
and this has been expressly done. If 
that had been the sole object of amend- 


ment, it would have sufficed to say : 

‘*by (a) hia landholder (b) by any person hold- 
ing through such landholder whether as 
tenant or otherwise." 


But one general purpose of the new 
Act was, amongst others, to endeavour 
to settle vexed questions of jurisdiction. 

5 How was this to be effected ? 

j -It 

it necessarily happens that among all 
the variant features in different cases a 
particular fact can be selected in one 
case which is more suitable for trial in 
a civil Court; a particular fact in 
another case or even in the same case 
more suitable for trial in a revenue 
Court. Upon the basis of such isolated 
facts no guiding principle could be 
founded, 

A dividing line, however, might well 
be drawn by bringing within the juris- 


diction of the revenue Court all ques. 
tions where any contention as to ten- 
ancy rights was involved whether oi: 
no any particular other issue iniglit, 
separately regarded, be more suitable 
for determination bv a civil Court. 

mf 

Already a case where tito plaint dis- 
closed tliat tenant rights were in dispute 
was by virtue of the first part of the 
amendment within the jurisdiction of 
the revenue Courts. There is nothing 
strange in the legislature having in 
accordance with its general purpose, 
held that it was just as desirable to 
confine to the revenue Courts cases where 
a dispute as to tenant rights was dis- 
closed by the defendant and to have 
realised that heie, in disclosure by 
either party of a dispute as to ten- 
ant rights, was a feature on which 
could bo based a general principle. This 
principle was then embodied by the fur- 
ther amending of the section to include 
all cases where the allegation of dispute 
as to tenant rights was made by the 
defendant as well as when made by the 
plaintiff. This then is my view of the 
purport of the words in question and 
the purpose with which they were deli- 
’ berately inserted. 

It is suggested that the word “pleads’ 
is used in S. 173, and that if the legi- 
slature meant by “claiming” only “as- 
serting a right” it could have used in- 
stead of the word “claiming” the phrase 
“pleading that he is entitled.” Such a 
“phrase manifestly multiplies words 
unnecessarily. But I do not think that 
in any case much weight should be al- 
lowed to tliis suggestion in view of tho 
fact that tho new Act is an Act amend- 
ing the old and it is obvious that in 
amending a particular section it is not 
possible, whatever may be desirable 
theoretically, for the draftsman to 
have always in mind the exact word 
that has been used elsewhere in the 
Act to express the same idea, • 

But there is yet a further considera- 
tion which destroy the force of this 
suggestion. To have used the phrase 
“pleading that he is entitled" would 
nob have covered a case where the 
plaint itself disclosed, before the de- 
fendant was even called upon to file a 
written statement, i. e., to. plead that 
the defendant bad at the time of the 
ejectment claimed" to be a tenant 
though the plaintiff had'alleged him to 
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be a trespasser, and yot it would be con- 
sistent with the general purpose of the 
Act already noted to include such a case 
Tliere is alliriiiative ground therofoi’e for 
deliheral cly using the word ' chiiming ”. 

Next it .has been suggested that it 
would be strange to hold .tlnit a defen- 
dant by merely asserting a right could 
by force of that assortioti only, without 
any enrjuiry into it and proof of its cor- 
rectnes.s oust the iiirisd iction of the 
civil Court. For two reasons again I 
think thoie is no force in this sugges- 
tion, Admittedly the ordinary rule is 
that the question of jurisdiction is 
lirimarily determined by the pleas in 
p'laint. i:>ut this is a rule of conveni- 
ence, and tijere is no radical reason why 
the ])laintitfs plea should he treated as 
any more elective tlian the defendant’s 
plea. 

fn the present case there is a defi- 
nite object to bo attained as I have al- 
ready shown in this judgment, by giv- 
ing equal effect to the defendant’s plea. 
But further is this suggestion weakened 
by a reference to the very section to 
which reference has already been made, 
S 273. The simple plea of the defen- 
dant that he is tenant of the plaintiff" is 
thereby made sufficient to oust the 
jurisdiction of tiie civil Court to try the 
particular issue oi tenancy. There is 
nothing strange, therefore, .in allowing 
in an appropriate case the plea of the 
defendant to oust the jurisdiction of 
Court altogether,’ 

I come now to the plaint, which was 
argued with great vehemence, and to 
which it was claimed throughout the 
hearing that great force must be 
allowed. This concerns a question of 
limitation. It xvas suggested that a 
plaintiff, w’ho believed a defendant to 
be a trespasser, was entitled to twelve 
years within which to bring his suit 
that it xvould be possible if that suit 
were brought after the lapse of six 
months for a defendent who had not 
the least justification for setting up a 
question of tenancy to raise the pleas 
referred to in S. 99 ; that the Court 
would there by be compelled to send the 
plaintiff to the revenue Court and that 
he would there be met by a plea of 
limitation which the Court w^ould have 
to accept without any enquiry ’into the 
truth or falsity of the defendant’s plea. 
This if it is a correct view of the con- 
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sequences that would follow, is indeed 
a grave consideration and while it 
would not justify a wrong interpretation 
of the law as it stands it would call 
for the instant attention ' of the 
legislature. 

\\ lien at -the commencement of the 
hearing I suggested the possibility of 
the plaintiff" taking advantage of S. 14, 
Dim, Act, it was replied that S. 14, 
Lim. Act, did not apply to proceedings 
in a revenue Court and the argument 
proceeded to a close on this assump- 
tion. At the close of the argument 
however I invited support for the sug- 
gestion that S. 14 was inapplicable to 
revenue Courts and asked to be referred 
to any case in which the subject bad 
been considered. The most that could 
be said was a reference to S, 168, Act 2 
of 1901, It is manifest that that did 
not prohibit the application of S, 14. 

Th is led to a reference to S, 231 of 
the present Act 3 of 1926. The only 
suggested justification it is not really a 
justification for reading that .section as 
excluding S. 14 is the fact that it ex- 
pressly refers to S.'5, Lim. Act, and the 
suggestion 'apparently is that because 
there is specific application of S. 5, 
therefore, it must be assumed that S. 
14 does not apply. But this is to omit 
to note that S. 231 does not merely ap- 
ply S. 5, Lim. Act but specifically ex- 
tends the scope of it. S. 5, Lim. Act 
only applies to appeals and certain ap- 
plications. It does not apply to suits. 
S. 235 expressly extends the scope of 
S. 5, Lim. Act to all suits and other 
proceedings under the Tenancy Act. 
Th ere is therefore special reason for the 
mention of S. 6, aad< no inference 
from the special mention of that section 
can even be suggested that such 
special mention would imply ^ 
non-applicability of other sectiooe. 
The preamble to the Limitation Act 
may also be considered. I am of 
ion, therefore, and nothing is shown to 
the contrary, that the operative sections 

of the Limitation Act apply to all suits 
whether in the civil or the revenue 
Courts, while of course the schedules 
only refer to the particular ^ matters 
there dealt with, and for the limit^f')®® 

affecting particular matters with whic 
the Tenancy Act is concerned we mj*® 
look to the Tenancy Act for the 
of limitation. 
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' I am, therefore, of opinion that there 
is no reason for not giving to the word 
^‘claiming*’ its ordinary moaning, and 
I would therefore answer the question 
propounded by the learned Munsiff in the 
affirmative directing him that his proper 
course is to return the plaint with a 
d,irection to the plaintiff to file it, if 
he so wishes, in the appi’opriate revenue 
Court with such prayer for amendment 
or with a copy of the order of the 
Munsiff and an application under S. H, 
Lim. Act, as he may see fit. 

King, J . — This was a suit for posses- 
sion of an agricultural holding. The 
plaintiff alleged that she was the sole 
tenant of the holding and that the 
defendants, who were mere trespassers, 
had forcibly dispossessed her. She 
sued in the civil Court for possession, 
compensation and an injunction, 

_ The defendants pleaded that they 
were in rightful possession of the hold- 
ing as tenants and that the civil Court 
had no jurisdiction to try the suit. The 
first question for our determination is 
whether the jurisdiction of the civil 
Court is barred by S. 99 read with S. 
^30, Agra Tenancy Act, 1926. 

The question turns upon the inter- 
pretation of S. 99 (l) which runs as 
follows (omitting words unnecessary 
ior the purpose of this case ; 

“Any tenant ejected from his holding, other- 
'v/ise than in accordance with the provisions 
of this Act, by (a) his landholder or any 
person claiming as landholder to have a right 
to eject him, or (bj any person claiming 
through such landholder or person, \vho5her 
•as tenant or otherwise maj' sue the person so 
•ejecting him etc." 

The main controversy centres i*ound 
the meaning which should be given 
to the word “claiming” in the expres- 
sion “claiming through such landholder 
etc,*' in S. 99 (1) (b). Now the word 
claiming” is not a technical expression 
when it occurs in a United Provinces 
Act and must therefore be given its 
popular, or plain and ordinary-, mean- 
ing. The ordinary meaning of “claim- 
ing” in this context would be “asserting 
a title.” It does not car*ry with it any 
implication that the assertion must 
be true. A claim may be true or false. 
It is hardly necessary to appeal to a 
dictionary on this point. I take it then 
that the word “claiming” in the ex- 
pression under consideration has its 
ordinary or popular meaning of “asser- 


tion of a title’’ whotlier the assertion l )0 
true or false. 

The next question is whetlicr a defen- 
dant who raises a plea of tenancy in 
his written statement is a “person 
claiming tlirough sucli landholder or 
person as tenant” within the meaning 
of S. 99 (l) (b). In my opinion ttie 
answer is clearly in the allirinative. 
The word “claiming” is wide enough 
to cover a claim made in a written 
statement. Indeed it would ordinarily 
be the written statement to wliich we 
should look for a statement of the 
defendant’s claim. 

In the referring order the learned 
Judges did not suggest that the word 
“claiming” had any unusual meaning, 
but suggested that the claim to tenancy 
should have l)cen put forward at the 
time of ejectment, and if the defendant 
did not put forward Ins claim at the 
time then he could not be allowed to 
oust the jurisdiction of the civil Court 
by a claim made in his pleadings. l am 
unable to accept this view. In the first 
place I see no justification for cutting 
down the meaning of the word claim- 
ing” to * claiming at the time of eject- 
ment.” In the second place parties do 
not usually make any clear statement 
of the grounds of their respective claims 
(so far as my experience goes) at the 
time of wrongful ejectment. Let us 
take a typical case. The defendant 
goes and starts cutting the crops or 
ploughing the land, as the case may 
be. The plaintiff hears of it and rushes 
to tlie spot, probably armed with a 
lathi. A vulgar brawl ensues, the con- 
versation on each side consisting mainly 
of abuse and threats. The gist of the 
defendant’s remarks could probably bo 
summed up as follows: This field is 

mine, you clear out.” I do not believe the 
legislature requires the Court to ascer- 
tain exactly what the defendants said in 
such circumstances and whether bis state- 
ments amounted to “claiming through 
such landholder or person as tanant. 
It would be hardly possible to get 
satisfactory evidence of the defendant s 
statements on such an occasion when the 
parties are quarrelling if not fighting. In 
my opinion, therefore, a defendant who 
sets up a claim to tenant’s rights in his 
written statement is a person “claiming 
through such landholder as tenant ’ 
within the meaning of S. 99 (1) (b). 
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the form of <a plea." 1 hive alreixtly 
given reason:; for holding tdiat the latter 
inoining is ineludei] in the word claiiii' 
ing ’ aithoug!) tliat word would also 
include assorting a title on jirevious 
occasion?, if .such assertion is admitted 
or can i)-j proved. Rut if this inter- 
jjiritation of the '.voial claiming" is 
wrong, the (juosfcion arises what is the 
correct interpretation? No alternative 
has been clearly [uit forward. 

It is coutomled that the defendant’s 
plea of tenancy rights cannot .oust the 
jurisdiction of the civil Court unless fcho 
defendant’s allegations of fact have 
been tried iudicially and found to be 
ti ue, and the jilaintilf s allegations have 
been found to be false. In other words, 
the defendant is not to be considered 
to be claiming’' tenancy rights unless 
bis allegations are found to bo true. 
This implies that the word “claiming” 
in S. 99 (l) (b) should be interpreted 
as meauing not “asserting a title" but 
^ having a title.” In my opinion this 
IS putting a very strained interpretation 
On the word. It is not in accordance with 
Its plain and ordinary meaning. More- 
ever, we have to consider the meaning 
of the same word in S. 99 (1) (a) 

_ claiming as landholder.” In my opin- 
ion It IS quite impossible to ‘construe 
this expression as equivalent to “having 
a title as landholder” because a person 
claiming as landholder” is expressly 
contrasted with “his landholder.” I 
thmk^^ claiming” in Cl. (a) can only 
mean asserting a title" as landholder 
an when we find the same word 
clai ming used in the very next .clause 
of the Same subsection it would he 
contrary to all rules of statutory in. 
terpretation if we did not give the 

same meaning to the same word in each 
case. 

I 

Moreover, a distinction is sought to 
be made between an assertion of title 
mentioned in the plaint and an assertion 
of title mentioned in the written state- 

ment. It is conceded that if the plaint 

discloses the fact that the defendant 
asserts tenancy rights then he is “claim. 


ing through such landholder as tenant” 
witliin the meaning of S. 99 (1) (b) 
whether his assertion be true or false 
and the jurisdiction of the civil Court 
is ousted. If, on the other hand, the 
assertion of tho defendant’s title is- 
found only in the written statement,. 
Ihfm it is contended that he cannot be- 
held to be “claiming through such land- 
holder as tenant” unless and until the 
assertion is proved to he true. I find 
no justification for giving such different 
interpretations to fclie word “claiming” 
witli reference to assertions of title men- 
tioned in the plaint and in the written 
statement respectively. 

1 noust now consider certain argumeota 
advanced in support of the view that 
the defendant's plea of tenancy rights 
wilt not oust tho jurisdiction of the 
civil Court. It is urged that tho general, 
rule of law is that the question of juris- 
diction depends initially on the allega- 
tions made in the plaint. I grant this. 
The civil Court had jurisdiction to take- 
cognizance of the suit as framed because 
it did not disclose tho existence of any 
claim to tenancy rights on the part o£ 
the defendant. 

Then it is said that if the defendant-' 
can oust the jurisdiction of the civil 
Court by a mere claim of tenancy, in 
the form of a plea in his written state- 
ment, that the plaintiff’s position would 
be precarious and he might be forced to 
change his forum simply by the defen- 
dant’s false or frivolous plea. This 
objection is perfectly sound, but I do 
not think it is so weighty as to justify 
us in holding that the legislature -couldf 
not have contemplated a procedure in- 
volving such consequences. Take an* 
extreme case. A tenant, P is wrong- 
fully dispossessed by a rank trespasser 
D. P takes pains to ascertain that D' 
had no right, and does not even profess- 
to have any right, as a tenant. P ac- 
cordingly files his suit in the civil Court 
treating D as a trespasser. D in bis- 
written statement raises a false and 
frivolous claim to tenancy. This ousta 
the jurisdiction of the civil Court which 
thereupon permits P to amend his plaint 
by adding a paragraph to the effect that 
as D claims tenancy rights {although 
quite falsely) the suit is triable by th0< 
revenue Court, and returns the plaint tO' 

P for presentation bo the revenue Court. 
This ia no doubt troublesome and annoy- 
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ing but, after all, causes little harm. 
The revenue Court can be trusted to 
dispose of D*s false and frivolous claim 
at least as expeditiously as the civil 
Court could do. 

Granting that the law, as I interpret 
it, involves some disadvantages, let us 
see whether the contrary view does not 
involve even greater disadvantages. 
According to that view the plain bid is 
given an unfettered dissre ion not min’oly 
to choose his forum initially but to have 
his suit tried on its merits in which- 
ever forum ho wishes. The plaintiff is 
expected to consider the strength of the 
claim to tenancy rights which may be 
set up by his rival, the defendant. If 
the plaintiff considers his rival's claim 
to be tncr.iiy a litigious allegation then 
ho will say nothing about it in his 
plaint and will nave the suit tried by 
the civil Court on the allegation that 
the defendant is a mere trespasser If, 
on the other hand, the plaintiff thinlcs 
that his rival has a good claim then he 
may mention it in his plaint, if ho thinks 
fib, and thus have his suit tried by the 
revenue Court. Clearly then the plain- 
tiff is to have absolute discretion whe- 
ther he will have the suit tried by the 
civil Court or by the revenue Court. 
He can compel b^e civil Court bo try the 
issue of tenancy by merely omitting to 
state in the plaint that the defendant 
has a claim to tenancy rights. He is in 
no way bound to make such a statement 
in his plaint, nor is he bound to deny 
that the defendant claims tenancy rights; 
so he has a free hand to have his suit 
tried in whichever forum he wishes. 
Moreover, the plaintiff stands to lose 
nothing by selecting the civil Court. If 
the plaintiff fails to prove his allega- 
tions tht n the suit will be dismissed, 
whether it is tried by the civil or by 
the revenue Court, so the plaintiff is 
likely to select the civil Court. 

If it is considered objectionable to 
lot the defend int oust the jurisdiction 
of the civil Court by a mere plea of 
tenancy rights, then [ think it is at 
least equally objectionable to give the 
plaintiff absolute discretion in the choice 
of the forum, even in a case when lie 
knows well not merely that the defen- 
dant has a claim to tenancy rights but 
that he has a perfectly bona tide and 
strong claim. It also seems to me ob- 
jeotionablo to .give the plaintiff the 


option of a period of limitation for liis 
suit extending to iil veais wlicn tlio 
intention of blie iegishiture is tliat suits 
between rival tenants lor wiongfuL 
ejectment should lie loought within sis 
months from the date of wrongful dis- 
possession. 

j|\.nother and more serious consequence 
of accepting that view is tlnit the att- 
parent intention of tlie legislature, to 
reserve questions of tenancy rights for 
the decision of the revenue Courts, will 
be defeated, I think it is clear tliat the 
legislature did intend that questions of 
tenancy rights should be determined’ 
exelus'vely by the revenue Courts. S, 79’ 
Agra Tenancy Act 1901, gave the revenue 
Courts exclusive jurisdiction in suits for 
wrongful ejectment by a tenant against 
his landholder only. Suits between- 
rival tenants (e. g. suits lilce the present 
one in which each party claims mutually 
exclusive rights of tenancy) were there- 
fore triable by the civil Courts which 
had to determine which party was en- 
titled to possession .as tenant. Eviden- 
tly the legislature considered this posi- 
tion unsatisfactory, and by the enact- 
ment of the present S. 99, the classes of 
suits for wrongful ejectment triable ex- 
clusively by the revenue Courts, have- 
been greatly expanded. S. 99 (1) (b) 
was intended in my opinion to bring 
within the exclusive jurisdiction of the 
revenue Courts' suits between rival 
tenants, including suits (such as the 
present one) where each party claims- 
mutually exclusive tenancy rights. When 
the main issue for decision is wliether 
the plaintiff or the defendant is entitled 
to possession as tenant then it is an 
issue for the revenue Court to decide, I 
understand this to be th’o principle- 
underlying S. 99 fi) (b). This view finds 
strong support from the provis ons of 
S. 27-1, new Tenancy Act, That section 
shows that even if a suit relating to an# 
agricultural holding is in other respects- 
triable by a civil Court, nevertheless, if 
an issue of tenancy is raised, the civil 
Court has to submit the record to the- 
revenue Court for deciding that issue. 
This provision is only intelligible upcn». 
the hypothesis that the policy of the 
legislature was to reserve the decision 
of an issue of tenancy to the revenue* 
Court. It would be very anomalous if 
tho’civil Court is prohibited from try- 
ing an issue of tenancy under S. 273 but 
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is permittef] to try find decide rin issue of 
tenancy in a suit between rival tenants. 

It lias l)eoTi suggested tliat if S. 0!) is 
susceptililo of two interpretations then 
we sliould prefer the interpretation 
wiiicli le-ivos the law unchanged to the 
one which drasticallv alters it. I do 

•h 

not think that tlioro can he anv pr''- 
sumption in respect of S. 00 fdiat the 
legislature intended to leave the law 
iirudianged. On the contrary, wc find 
tlnit -tlie legislature has delihevatelv 
made drastic amcntlnient in that section 
and it is safe to assnnic that the inten- 
tion was to change the law drastically. 
It would be nio=:t astonishing if the 
result of tlic amend inents is to leave tlie 
law unchanged so tliat suits hetwoen 
rival tenants are still to he tried by tlie 
civil Courts, if the ]jlaintitT so desires. 
If the plaintilV fails to institute bis suit 
within six months from the date of 
wrongful dispossession he will obviously 
prefer to have his suit tried by the 
civil Court, 

It is also urged that it would he very 
anomalous if the defendant were em- 
powered to oust the jurisdiction of the 
civil Court by a mere plea into tlie tnitli 
of which the civil Court could not en- 
■fiuiro. Ordinarily, no doubt, when a 
defendant raises a plea of want of juris- 
diction he does so by making allega- 
tions of fact which have to he gone into 
and it would be contrary to the ordinary 
procedure if the defendant could oust 
the jurisdiction of tlie Court by merely 
making a claim without proving the 
facts upon which it is based. I am, 
however, unable to interpret the lan- 
guage of the section except in the sense 
already explained above and I must 
conclude that the legislature delibe- 
rately intended to introduce an ex- 
ceptional procedure. The dominating 
principle seems to have been to reserve 
questions of tenancy rights’ for the 
exclusive jurisdiction of the revenue 
Courts. As soon as the civil Court finds 
that an isssue of tenancy has been 
raised then it should not decide that 
issue, or make any enquiry into its 
merits, but simply return the plaint 
{after permitting necessary amendment) 
to the revenue Court for deciding the 
issue of tenancy. There are other indi- 
cations in the Act that the legislature 
really did intend questions of jurisdic- 
tion to be determined simply by the de- 


fendant’s idea. S. 273 clearly shows 
t-hat a mere plea of tenancy made by the 
defendant in his written statement is 
enough to oust the jurisdiction of the 
civil Court to decide the issue raised by 
that plea. In the converse case, to 
which S. 271 is applicable, we find, that 
a more plea of proprietary right made by 
a deleudaut compels the revenue Court 
to frame <an issue on the question of pro- 
prietary right and to submit the record 
to the civil Court for the decision of 
that issue. Vvlien an issue of tenancy 
rigldnS is raised in a suit for wrongful 
ejectment by a tenant against a rival 
tenant then the issue is so vital that the 
civil Court does not merely frame the 
issue for the decision of the revenue 
Court, but has no jurisdiction to proceed 
fnrtlier with the suit. That is the e.x- 
planation of the provisions of S, 99 (l) 
(h) as I understand them. 

But, it is argued, the language of S. 
27:3 and S. 99 (1) (b) is ditferent. In 
S. 273 we find express prevision for- an 
issue of tenancy raised by the defen- 
dant’s plea. In S, 99 (1) (b) instead of 
the word "plea” we find the word 
"claiming” and the very fact that the 
word "ploa” is not used shows that the 
claim did nob include an assertion of 
title set forth in the plea. I do nob find 
much force in this argument. The word 
"claiming” seems to me wide enough to 
include setting up a claim in the form of 
a plea in a written statement. I have 
already tried to show that it would 
seldom be possible to ascertain the exact 
nature of the defendant’s claim, if anyj 
until he formulates it in his written 
statement, " Claiming ” is, however, 
w'ider than claiming in the form of ^ 
plea. If the plaintiff admitted in his 
plaint that the defendant claimed ten- 
ancy rights there would be no need for 
the civil Court to require the defenfi*®" 
to plead, since the civil Court’s juris- 
diction would admittedly be ousted on 
the allegations in the plaint alone. So 
there is a reason, as observed by BoySi 
J. for using the word "claiming" in pre- 
ference to "pleading a title” or words to 
that effect. 

The next argument advanced in sup- 
port of the contrary view is as follows. 
It is said that if the defendant's claim 
to tenancy made in his - written sta 6 
ment, results in the suit being / 
the revenue Court, and if it is thero 
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established that the defendant is a more 
trespasser and has no tenancy rights, 
then the revenue Court would not be 
competent to decree the suit because a 
revenue Court cannot eject a trespasser. 

This argument seems to involve a logi- 
cal fallacy. If the revenue Court tries 
the suit then it will do so on the hypo- 
thesis (which I believe to be correct) 
that it has exclusive jurisdiction to try a 
suit for wrongful ejectment where the 
defendant rightly or wrongly claims 
tenancy rights. If the Court finds the 
defendant’s claim to be false I see no 
reason w'hy the Court should nob decree 
the suit. If the Court has jurisdiction 
to try the suit it has jurisdiction to pass 
the decree. Ex hypothesi it is the de- 
fendant’s claim to tenancy rights which 
give exclusive jurisdiction to the revenue 
Court, whether the claim be true or 
false. Moreover the acceptance of this 
argument involves the surprising result 
that the plaintiff, in a suit like the pi*e- 
sent one, cannot possibly be successful 
in the revenue Court. If the plaintiff 
proves his case up to the hilt then his 
suit will be dismissed on the ground 
that the defendant is a trespasser who 
cannot be ejected by the revenue Court. 
If on the other hand, the defendant es- 
tablishes his claim to possession as a 
tenant then the suit will be dismissed 
upon the merits. There is no alterna- 
tive when each party claims mutually 
exclusive tenancy rights. The plaintiff, 
therefore, is bound to lose, whatever the 
finding may be. I find it impossible to 
believe that the legislature intended to 
put the plaintiff in such a hopeless posi- 
tion. It is also worth noting that it is 
wrong to assert, as a general proposition 
that the revenue Court has no jurisdic- 
tion to eject trespassers. S, 44 expressly 
empowers the revenue Court to eject a 
trespasser on the suit of the landholder. 
There is, therefore, nothing strange or 
anomalous in the view that the revenue 
Court, in trying a suit under S. 99 (1) 
(b), can eject a defendant who claims 
tenancy rights but is proved to be a 
trespasser. 

A further argument is advanced on 
the subject of limitation. The learned 
Munsiff who made! the reference was 
OQueh influenced by the supposed bard- 
ship caused to the plaintiff if he returned 
the plaint for presentation to the revenue 
^ Court. He thought that S. 14, Lim. Act, 


(which lays down that the time taken 
by the plaintiff in bona lide prosecution 
of tho suit before another Court shall bo 
excluded from the period of limitation) 
does not apply to r.lie procedure of re- 
venue Courts and tlievel’ore the plain- 
tiff’s suit would bo time barred in the 
revenue Court and siio would 1)c loft 
without any remedy. Pririia facie he is 
mistaken in supposing that S. 14 would 
not applv to suits under the Tenancy 
Act. Under 8. 29 (2) (a), Lim. Act. S, 14 
of that Act would apply to suits under 
the Tenancy Act, if not expressly exclu- 
ded. There is no express exclusion. 
Boys, J. has clearly shown that S, 231, 
Tenancy Act cannot possibly be taken 
as excluding S. 14, Lim. Act, even by 
implication. The present suit was in- 
stituted w'itliin six months of the acrual 
of the cause of action, so the plaintiff:' 
would not be faced witli any difficulty 
duo to limitation if her plaint were re- 
turned (after amendment) for presenta- 
tion to tho revenue Court. The argu- 
ment from hardship due to limitation 
breaks down therefore completely. 

A further argument is based on the 
proviso to S. 99 (1). It i is said that the- 
proviso shows that the section contem- 
plates a case where a tenant sues the 
actual landlord and not merely a tres- 
passer who professes, but fails to prove 
that he is the landlord, I must frankly 
confess that I am unable to appreciate, 
the force of this argument. Undoubted- 
ly the section does contemplate a suit 
against the actual landholder, but it also- 
undouhtedly contemplates a suit against- 
a person claiming as landholder. I see- 
nothing in the proviso to show that this 
claim must be true. Moreover, it is. 
conceded that if the defendant’s claim is 
mentioned in the plaint then it is imma- 
terial, for the purpose of jurisdiction, 
whether the claim is true or false. I 
remain unconvinced therefore by the 
arguments against the interpretation 
which I would put upon S. 99. In my 
opinion the decision of a Division Bench 
of this Court in Nandan Mallah v. 
MuhOftnmad AZt (1929 A. L.J. p. 904) 
which is on all fours with this case, was 
perfectly correct. 

On the second question, whether the 
question of jurisdiction is affected by ad- 
ding a prayer for an injunction to the 
prayers for possession and compensation' 
we are fortunately all in agreement. In^ 
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my opinion the )'0 venue Court can ^iva 
adefinate relief by flecreeing possession 
and compensation, so the jurKdiobion ot 
the revenue Court is nob ati'ected by the 
player lor an injunction. This is rny 
ansunn* to the second question. 

I would answer the tirst (]Tiesfcion as in 
the terms proposed hy Hoys, .1. 

By the Court 

The answer to the lirst question in the 
allirmativc. 

The an.swcr to tlio second question is 
if tlic suit sn hsta II t i al I y tails under 
iS, 1)9, the joining oi a rciiat for an in- 
]unction would make noditlorence atid 
the suit would be cognijialde by the re- 
venue Court, 

J.lcfi’veiice un^ivered. 
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Boys King and Sen, JJ, 
E)ni,eror 
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Kanver Sen and oi/((?rs— Opposite Par- 


^bies. 


Criminal Misc. Case No. 384 of 1929, 

Decided on 6th November 1929. 

(a) Criminal P. C., S. 526 (6-a)— 
Wofds any person** explained. 

The words “any person" in S. 526 (fin) are 
■ cooiprolietisiva enough to iiicdudo (IJ the 
Grown or -jhe TjocaI Govern meat, f 2 j.my private 
ludivcmal who his an iiiteresS in tim suiduct 
matters of the complaint, as alsu (-1) al] or :m\ 
one of the accused personp. [1' yos C 1 

* * (b) Criminal P. C. S. 52G (e-a)- Ap- 
plication tor transfer rejected as being frivo- 
lous or Vexatious-Government opposing ap- 
plication IS entitled to recover costs from ap- 
plicants. 

Where an npplication for the transfer of a 
cas: h IS heon nude to the High Court and has 
03211 thrown out on the ground that it is frivol- 
ous or vex itious, tiio Local Oovor ament oppo- 
sing the applicatiuii is outitled to recover its 
costs from the applicants. [x» 209 C 1] 

(c) Criminal P. C., S. 526 (6-a)-Rule that 
Grown neither pays nor receives costs is not 

’•without except ons. 

Therajs no5 and there cannot be a cast iron 
.rule toau^tho Grown ueithiir pays nor receives 
costs. LxcepSions may be grafted upon tins 
rule by local statute. The%eculiar^,rcum- 
- cumstances of a cAse may also necessitate a de- 
parture from the said rule; Johnson v /?/ii 
(I'JOI) X c. 817, ac Mad m.lpai’ 

(d) Criminal P. C, S. 250-S. 250 i, an- 

phcable even to case of Crown-Otife, . ^ 

06i/e)'.— There is .nothind in i 

cS. 250 to make that sect on o( 

r»he 0.S, of the C?„;„ ' “ 


IE S. Jinjpni- for the Crown. 

.1. P. Pandeif— (oY the Opposite par- 
ties. 

Sen, J.— Kanver Sen, Ram Lai, Sa*- 
Nam in, (ioi<a! Krishna Consul, Kashi 
Knin, .Mad an, Kisi.aiuhand and Belirami 
who, with two others, are on their trial 
before a Magistrate of the First Class of 
Benares under 8. 420, I. P. C, applied to 
this Court under 8. 626 (1), Criminal P. 
C. for tlie transfer ol the case to some 
other criminal Court of equal jurisdic- 
lion on the ground that a fair and im- 
]>artial trial could not be had in the 
Court where the case was ponding, 

The learned Government Advocate was 
insfcruced by the Loial Government to 
oppose the application. Tho applicants 
\yere represented liy counsel. The par- 
ties were heard and tiie application 
was oventuallv dismissed on the ground 
that it was frivolous and vexatious. 

The learned Government Advocate 
moved this Court to exercise the power 
contained in the provision of S. 626 (6-a), 
Criminal P. C. On behalf of the Crown, 
an aHid’Xvifc was filed by Mohammad 
Pariduddin, which showed that the costs 
incurred hy tho Local Government in 
oppo'^ing the application amounted to 
Es. 685-1-6. 

I 

It was not controverted that the ap- 
plication for transfer was opposed by 
the Crown nor was it disputed that the 
costs claimed had been reasonably in- 
curred hy the Crown in consequence of 
the application for transfer. 

Two arguments appear to have been 
advanced on behalf of the applicants. 
It was argued tliat the words 'any pen- 
son who has opposed the application" 
in S. 5^6 {6a) Criminal P, C., are not of 
sufficient amplitude to include either 
the Crown or the Local Government 
having regard to the context of the en- 
tire section. It was further argued that 
8. 526, Criminal P. C., must be taken to 
liave been founded upon the doctrine of 
the English Common Law according to 
which the Crown neither receives nor 
pays costs in criminal matters. 

The question which has been referred 
to this Bench for determination is; Does 
the word “person” in S. 526, 01. 6 (alt 
Criminal P. C., include the “Bocal 
Government?" If the answer to this 
question be in the negative there is an 
end of'.the matter and the case need not 
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bo canvassed any further. If the answer 
to the question bs in the affirmative, the 
consequence of our finding will be tliat 
we must direct the applicants to jointly 
and severally pay a sum of Es. 585-1-6 
to tho Ciocal Government being the costs 
of opposing the application for transfer, 
which has already been adjudicated upon 
as frivolous and vexatious. 

Applications for transfer generally fall 
either under one or other of three cate- 
gories. Cases do occur at times which 
fit in with the provisions of S. 526 (l), 
Criminal P. C. Justice demands that in 
such cases, this Court should be moved 
to step in and make an order of trans- 
fer. There may also be some cases not 
exactly on the boi’der line but in whicli 
either the complainant or the accused 
person may be under a bona fide appre- 
hension that the trial "was likely to be 
affected by either pre- possessions or pre- 
judices on the part of the tribunal hav- 
ing the seisin of the case but that in 
truth and in fact, his alarms were not 
justified and there were no sufficient or 
valid reasons to necessitate a transfer. 
The grounds for the application may 
have been insufficient and yet the applica- 
tion may well have been an arguable 
one, An application belonging to this class 
cannot be described as either frivolous or 
vexatious. In these two classes of casees, 
this Court has always been studious- 
ly careful in not interposing any barrier 
in the way of the applicants, which dir- 
ectly or indirectly may have the effect to 
either discourage or have a tendency to 
discourage such applications. Tho third 
class of cases stands upon a different 
footing altogether. These applications, 
not uncommonly, are founded upon 
actual and sometimes patent falsehoods 
or contain either half truths or even 
grave distortion of facts. Not uncom- 
monly, tho object of the application is 
to procure an adiournment of the trial 
to enable the party concerned to parley 
with witnesses, to try tricks with them 
and even to tamper with their evidence 
or in the expectation that the particular 
Magistrate may be transferred. When 
applications of this class are made to 
this Court and are opposed by the Go- 
vernment, ex facie, it appears to be rea- 
sonable in the highest degree that the 
Government successfully opposing the 

application should be entitled to recover 
their costs. , 


In Act 5 off 1898, as originally passed, 
there was no provision corresponrling to 
S. 526 (6a) of tlio present Criminal P. C. 
The aforesaid clause was placed uj)on 
the statute hook under the Amending 
Act 18 of 1923. Th is amendment led te 
consequential changes in S. 526 (5J of 
tile original section. 

Section 526 (6a), Criminal P, C., pro- 
vides as follows: 

“ Wliero any applicfvtiou for the e.Torcise of 
tho power confer roci by this section is disniiss- 
od, tho High Court may, if it is of opinion that 
the application was frivolous or vexatious, 
order the applicant to pay by way of costs to 
any person who has opposed the application any 
expenses reasonably incurred by such ijerson in 
consequence ot the application. ” 

It lias been argued that the Crown or 
the Local Government is not a “person'' 
w’ifclsinthe meaning of that term in the 
Cr iminal Procedure Code, that tho 
legislature consciously intended to ex- 
clude the Crown or the Local Govern- 
ment from the operation of Cl, (Ga) and 
that where it contemplated that the 
Crown or the Local Government should 
be referred to, tlis words used in the 
text are “ a i)arty interested, ” Ee- 
liancG has been strongly placed upon 
Cl. ( 3 ) which provides that 
“ the High Court may act either on the 
report of the lower Court or on the application 
of a party interested or on its own initiative, 

It is not denied that tiie expression 
“a party interested” is wndo enough to 
include the Crown or the Local Govern- 
ment. But it is contended that the 
words “any person who has opposed the 
application” are nob of such wide signi- 
ficance as the words “ a party in teres- 
ted " so as to include tho Local Govern- 
ment and that if the legislature intended 
to allow costs to the Government for op- 
posing the application it ought to have 
introduced in Cl. (6a). S, 626, Criminal 
P. C. the words “to any party in teres- 
ted” and “ such party ” in place of the 
words ** any person " or such “ person ” 
occurring in the said clause. 

We are clearly of opinion that the 
word “ person ” in 8. 626, (Ga), Cri- 
minal P. C. is of a wider import than 
the words “ a party interested ” in sub- 
8. (3). 

In criminal law, as a branch of public 
law in jurisprudence, the Crown is a 
necessary party in view of the immedia- 
teness of the public interest involved. 
Unlike private law, individual interests 
are nob allowed to predominate; but the 
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public interest Ijilances; or in some cases 
even outweighs the private. The com- 
monwealth can he directly represented 
by the proper olficers of the St.ate and 
vindicated by tliem in the name of tlie 
State or of its titular head. It is in the 
liigliest degree fallacious to consider 
that the State or tho Local Government 
is an obstruction. 

The term ‘‘person’’ has not been dc- 
6ned in ti)e Crimin il V. 0. hut h, 4, sub- 
S. (2), of tho Co le Provides tliat 


:i!l woi'ils ;iiul (:'i:pr'’.'p.^it>np iiseil herein, arnl 
cletiilol ill t!u lnihiii Pc-iril Coclo aiul iio!y hero* 
i'lhefoie ‘Pifijicni slniil h' docni-vl to h.vve tho 
nii'-uiinrs re.cpHjtively :itt-ribatu'l to thoiii bv 
C'Oitc. ” 


Section IL, 1. P. C. provides that 
til’ wui'l ‘ person ” hiclu'los a;iv cuinpaay 
or ition or body of persona whether iii- 

corpor.itcd or not. ’* 

Under S. 17, said Code, the word 
Government” denotes 


*' tho person or persons authorised by law to 
administer executive Government in anv 
part of British India. ” 


Tho Government which evidently 
means the Local Government is there- 
fore either a person or persons with a 
definite fu nction. Where there is a 
constituted authority consisting of a 
person or a number of persons, having 
a definite function it would be imposi- 
hlo to hold that t'm stid authority has 
for ■ some inscrutable reason ceased 
to bo a person witliin the meaning of 
S. 52b (6a), Criminal P. C. In all seri- 
oiis^ offences, it is the Government 
which is the actual prosecutor. Even 
in minor offences, theoretically, the 
Government is the complainant. Where 
an application for transfer is made, the 
Government is vitally concerned in the 
result and S. 526 (6) is imperative that 
notice of such application shall be 
given to the Public Prosecutor. The 
Public Prosecutor has a right to oppose 
the application, and in many cases, the 
application is opposed by the Local 
Government through its Crown Officer. 
In a great majority of cases, more spe- 
cially in cases of serious magnitude, 
the only party which steps in to oppose 
the application is the Crown. In enact- 
ing 3. 526, (6a} Criminal P. G. the legis- 
lature could not have intended to shut 
out from its purview the one party, 
which was materially interested in op- 
posing the application. We are of oni 
nion that the word “ any person ” in 
the subsection aforesaid is comprehen- 

f 


sive enough to include (l) the Crown or 
t-he Local Government (2) any private^ 
individual who lias an interest in the 
subject matters ot the complaint as also 
(;3)all or any one of the accused persons. 

The words “any person who has oppo- 
sed bite application" are general enough 
to include tho Local Government can 
also ho inferred as the result of the 
amendment of the original sub-S. (5). 
This subsection, as it originally stood, 
ran as follows : 


"When an accused person makes an applica- 
tion nnclcc this section, the High Court ma y 
direct him to execute a bond, with or without 
sureties, conditioned that ho will, if convicted, 
pay the costs of tho prosecutor.’' 


By the Amending Act, 1893, the words 
convicted, pay the costs of the prose- 
cutor were substituted by the words : 

"so ordered, p.ay any amount which the 
High Court has power under this section to 
award by way of costs to the person opposing 
til ) application.” 

There can be no manner of doubt that 
the scope of this subsection has been 
considerably enlarged by the amend- 
ment, and the substitution of the words 
“person opposing the application" in 
place of the words “the prosecutor” 
clearly indicates that it was intended 
to extend the benefit of the subsection 
to persons opposing the application who 
need not necessarily be the prosecutor. 

Our attention was drawn to a large 
number of sections of the Penal Code 
with tho intention of establishing the 
postulate that the word “person" had 
been used in those sections in contra- 


distinction to the word “party." 
do not think it necessary to examine 
this pajt of the argument in detail. Th® 
word person" in the various sections 
that we were referred to is bound to 
have the meaning as given in S. lb 
unless khe said meaning is repugnant to 
the subject or context. 

It may be observed, in passing, that 
if the argument of the learned advocate 
for the applicants be accepted in its 
entirety and pushed to its logical con* 
elusion, it would be beyond the province 
of the criminal Court to enforce the 
production of a vital document from the 
possession of the Local Government 
under S. 94, Criminal P. C., if 
Government was not a “person" in whose 
possession or power such a documen 
was believed to be. 

As a last resort, the applicants toot 
their stand upon what is gene^*®*^ 
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known as the common law rule that the 
Crown neither pays nor receives costs; 
and our attention was drawn to certain 
observations of Lord Atkinson, In re, 
VaithindthcL Pillai v. ijmperov (i). In 
this case, the applicant by special leave 
had appealed to the Privy Council 
against the order of the Additional Ses- 
sions Judge of Tanjore convicting him 
of the abetment of the murder of his 
daughter-in-law and sentencing him to 
death. On the appeal being allowed, 
Sii Pobei t Finlay for the appellant made 
a motion for costs in favour of the suc- 
cessful appellant. This motion was 
disallowed and reliance was placed upon 
the headnote of Johnson v. Reg (2) (at 
p. 825) which runs thus : 

III future the Board will adhere to the 
practice of the House of Lords; and their rule 
as to costs in cases between the Crown and a 
subject will be that the Crown neither pays nor 
receives costs unless the case is covered by 
some local statute or there arc exceptional 
circumstances justifying a departure from the 
ordinary rule.’* 

It is clear from this pronouncement 
that the common law rule is not of such 
wide import as claimed by the appli- 
cants and that there is nob and there 
jCannot be a cast iron rule that the Crown 
neither pays nor receives costs. Excep- 
bions may be grafted upon this rule by 
local statute. The peculiar circumstan- 
j 6S of the case may also necessitate a 
departure from the said rule. In Eng- 
land, this common law rule has been 
trenched upon by, the Costs in Criminal 
Cases Act (1908, 8th Edn. 7 C. 15), S. 6 
of which provides that : 

"The Court by or bafore which any p 3 r 3 on 
18 convicted of an indictable offeuco may, if 
they think fit, in addition to any other lawful 
punishment, order the person convicted to pay 
the whole or any part of the costs incurred in 
or about the prosecution and conviction includ- 
ing any proceedings before the examining 
Justices as taxed by the proper officer.’* 

. t^® Judicature Act, 1925, S. 25 

wy the Court has the power to award 
costs on the hearing of an appeal , from 
tjjuarter Sessions, both in the appellate 
Court and the primary Court, though 
such power did not exist prior to the 
Juaicabure Act of 1894. 

in this country, where we have got 
istatutory provisions relating to costs, 
Ipa yable a we cannot 

19a\p 0 * 501 =:i!r~I. U. a 69 =:loX A. 

A. C. S17=53 W. it. 207=73 L. J. 

•I*. 0. U3=*aOT. L. R. 697. 
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go by tlie English Common law rule 
oven if the rule had boon quite as gene- 
ral as has been claimed for it. There 
is nothing in the language of S. 250, 
Criminal P. C,, to make that section 
non-appli cable to the case ol tlio Crown. 
We mention the aforesaid section, not 
because it has any application to tlie 
point under our consideration but be- 
cause it ivas referred to us in the course 
of the argument. The language of 8. 526 
(6 a). Criminal P. C., appears to us to 
be clear, explicit and unequivocal. From 
a consideration of the plain language of 
the context and the policy underlying 
the frame work of the entire section, we 
unhesitatingly come to the conclusion 
that where an application for transfer 
of a case has been made to this Court 
and has been tirrowu .out on the ground 
that it^ is frivolous or vexatious, the 
Local Government opposing the applica- 
tion is entitled to recover its costs from 
the applicants. Our answer to the re- 
ference is in tlio affirmative, and we 
hold that the word “person” in S. 526 
Cl. (6a), Criminal P. C., includes “the 
Local Government.’' We direct that 
Kanvei Sen and seven others referred to 
above by name ioinjiy and severally do 


pay a sum of Rs. 
Government. 

V.S/.E.K. 




G6 torAh 

■Sr %ccord\ 

Advoc ate 
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Kajori Mat Kalyan Mal of General- 
Ganj, Cawnpore, In the matter of. 

Misc. CaseNo. 6 of 1929, Decided on 
5th April 1929, Reference from Coinmr. 
of Income-tax, 

Income-tax Act (11 of 1922), S. 22 (2)~ 

Notice under S. 22 (2)-Denia] of minimum 

time of 30 days vitiates notice and makes 
it illegal. 

Under S, 22 ( 2 ) the Income-tax Officer must 
give the proposed assessce at ]o.i 8 fc thirty days 
time within which to file a return. If this 
ni i n i m ii in is denied the notice becomes enfcirpiv 
ilFgal and no subsequent extenion of time 
will cure the defect that initially lav in thn 
notice issued. [P 210 

K. N, Katju and 3i, N, Kaul~io\' 
Kajori Mal Kalyan Mal. 

(7. S, Bajpai — for the Crown. 

Judgment.— This is a statement of 
the case by the Commissioner of Income- 
tax under S, 66 (2), Income-tax Act 
1922, ■ ’ 
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Tito rado arc i^iven la tlio st;a‘,L‘innnt'. 
and very liriol'ly are There is a 

joint Idindu family of whioti Taila 
Jvalyatiinal soeins to Ito the head. lie 
^vas cilled upon by tho Intonio-tax 
Olllcer t(j furnish a return of tli ' ineomo 
ity a notice wltich was seiV'.'d mi fraia 
Kalyaninal on Idth April 1028. The 
notice was utidr'r S. 22 (2) of i lio Act 
and called upon tho I'rojiosed assessoo to 
rnalrc in's return of incomn by 12th May 
1928. It will bo noticed here, for this 
is a very irnjiortanti matter, that the 
proposed as.sessce had only 29 days with- 
in which to comply with the ordor. 
Kalyanmal lailel to coin]'ly witli f-he 
ordt'r, and on I9th May L92S, the Income- 
tax Oilicer called on Ijila Kalyanmal, by 
means of a notice issued under S. 22 (4), 
to submit his account books on 28th 
l\Iay 1928. On that date, Lala Kalyan- 
mal did appear with the account books. 
Ho was able to persuade the Income-tax 
Officer to grant him live days’ more time 
to file a return of his income. Time was 
granted up to 2nd June 1928. On that 
date, Lila Kalyanmal did not turn up, 
nor did be furnish any return of the 
income. What he did, however, was 
that be sent a Civil Surgeon’s certificate 
to tho effect that his son had left Cawn- 
pore because his (son’s) wife was suffer- 
ing from consumption and that he him- 
self was sulTering from a toothache. His 
application was disallowed and on 2nd 
Juno 1928, an assessment to the best of 
the judgment was made by the Income- 
tax Officer under provisions of S. 23 (4) 
of tho Act. 

Lala Kalyanmal thereupon made an 
application to the Income-tax O^fficer to 
give him a^ fresh opportunity to file his 
return. His application was made under 
S. 27 of the Act, It was rejected by the 
Income-tax Officer and an appeal to the 
Assistant Commissioner of Income-tax 
was also rejected by that officer. Lala 
Kalyanmal thereupon made an applica- 
tion to the Commissioner of Income-tax 
to state the case to this Court, Lala 
Kalyanmal formulated nine questions 
of what he thought were points of law. 
The learned Commissioner has stated 
those points in the statement of the case 
and has remarked that these questions 
were either questions of fact or they 
did not arise at all. One of the ques- 

tions, namely (7) was in the following 
language : ^ 
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'wVic- tho serious illness of a female member 
nf thy joint; Tlintlii family which involved male 
momiors into perplexity and anxiety, and 
petition jr’? illness from toothache. . 

not s'i Mici nit c:inse for the purpose of S. 27 or 
cM.soQ for granting further extension 

of time.” 

regards this point, the Cotumis- 
si-mor was of opinion that it was a ques- 
tiou of fact and not a question of law. 
Having, .however, said so much, the 
learned Commissioner formulated the 
following question for determination by 
this Court : 

Was the asssssoe prevented by sufficient 
causa from milting the return required bv 
S. 22 ? ” 

Tlie question as framed by the learned 
Commissioner is a mixed question of fact 
aud law, but the question of law can be 
answered .only when the facts have been 
determined. If the facts be as is stated 
in question 7, formulated by Lala 
Kalyanmal and if those facts be accepted , 
as true, then a question might arise, 
whether those facts might be treated as a 
sufficient cause, in law, within the mean- 
ing of S. 27 of the Act. Wa find that 
the Commissioner himself, the Assistant 
Co mmi^^ionei of Income-tax and the 
Income-tax Officer, have all discredited 
the allegation as to illness and as to 
whether the alleged facts prevented any 
interruption of Lala KalyanmaTs busi- 
ness. In the circumstances, we are of 
opinion that no question of law, as 
framed, arises in the ease. 

Having, however, said so much, Tve 
have found that there is a very substan- 
tial question of law raised in the state- 
ment of the case. 

We have already held, in another 
case, that it is open to the High Court 
to formulate questions of law that really 
arise in a case and to answer them for 
the benefit of the Commissioner and the 
parties. The substantial question of law 
tliat arises in this case is whether the 
notice that was issued to Kalyanmal 
under S, 22 (2) of the Act was at all a 
legal notice. Under that rule of law 
the Income-tax Officer must give the 
proposed assessee at least thirty days 
time within which to file a return- 
Even this minimum was denied to Lwa^ 
Kalyanmal and in our opinion, the notice 
was entirely illegal. The fact that 
subsequently five dry s’ time was granted 
to Lala Kalyanmal (from 28th May I928i, 
to 2nd June 1928) will not cure the de , 
feet that initially lay in the notice is.. 
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sued. Our opinion is that the notice 
issued being illegal, there could be pos- 
sibly be no valid statement of Income, 
tax under S. 23 (4). 

We may mention here that ^ye have 
heard the learned Government Advocate 
on the point and our decision has been 
arrived at after hearing him on this 
point. We direct that a copy of this 
opinion be sent under the seal of the 
Court to the Commissioner of Income- 
tax. We direct that the parties pay 
their own costs, in view of the fact that 
this point, namely the illegality of the 
notice, was never raised before. We 
allow the Government Advocate to file 
certificate of fees for Es. 100 within the 
allotted period of thirty days. 

V.B./r.K. Order accordingly. 
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Mukerji and Niamatullah, JJ. 

Emperor, 

V. 

Kajori Mai Kalyati Das — Opposite 
Party. 

Misc, Case No. 6 of 1929, Decided on 
8th July 1929, for review of order of 
High Court made by same Judges re- 
ported in A. I. B. 1930 All. 209. 

Income-tax Act, 5. 66-A — Judgment by 
High Court on reference — No review can be 
made. 

There is no review of a judgment in an in- 
come-tax case under S. 66-A. [P-211 C 2] 

U, S. Bajpal — for the Crown. 

K, N. Katju and M. N. Kaul—iox Op- 
posite Party. 

Judgment. — This is an application 
by the learned Govei’nment Advocate 
asking us to revise our judgment deli- 
vered in an income-tax case on a state- 
ment made by the Commissioner of In- 
come-tax under S. 66, Income-tax Act of 
1922. 

The ground on which the review is 
sought is this. In our judgment we 
found the fact stated in the ^'statement 
of the case,’* that a certain notice was 
issued to the assessees directing them to 
submit a return on a particular date. 
We said that this period allowed was 
less than 30 days the minimum period 
allowed by law. We therefore declared 
the assessment to be bad. 

The learned Government Advocate 
now states that it was the practice 
the of the Income-tax Officer concerned 
to state in notices issued that in the 


caso of the poi-iod allowed in'ovlng to be 
less than 30 days, the assessees would 
have 30 clays within which to make a 
return. 

Dr. Katju on behalf of the assesseesi 
has taken a preliminary point that nc 
review lies, 

Mr. Bajpai has not been al)lo to point 
out to us any rule of law by whiuii we 
can entertain an application for review 
of judgment. He read out to us a few 
sentences from Lord Halsbury’s Laws 
of England, but those sentences do not 
help him at all. There it is definitely 
said that where a judgment of the Court 
has been sealed, the judgment was not 
liable to be corrected except for' acci- 
dental slips etc. Those very provisions 
are contained in the Civil Procedure 
Code of India. 

Mr. Bajpai then argued that S. 98, 
Civil P. C., having been applied to the 
income-tax cases by S. 66.A of the Act, 
the provisions of the Civil Procedure 
Code are attracted. If that be so his 
case does not come under S. 114, Civil 
P. C., for our judgment is neither a de- 
cree nor an order. 

We hold that no application for re- 
view is maintainable and we dismiss 
the application with costs. 

V.B./r.K, Application dismissed, 

A, I. R. 1930 Allahabad 211 (2) 

Dalal, J. 

Shahzad Singh — Plaintiff — Appellant. 

V. 

Bam Ugrah Singh and oi/icrs— Defen- 
dants — Eospondents. 

Execution Second Appeal No. 1937 of 
1928, Decided on 25th November 1929, 
against decree of Dist. Judge, Ghazi- 

pur, D/- 15th September 1928. 

Civil P. C., O, 22, R. 3 (2) and R. 11— One 
of several appellants dying pending appeal— 
Appeal abates only so far as deceased appel- 
lant is concerned. 

Where several plamtiSs or defendants jointly 
appeal against a decree, and on the death of 
one of such appellants if no legal representa- 
tive of the deceased appellant is brought upon 
the record within limitation, it can only have 
the effect of causing the appeal to abate so far 
as the deceased appellant was concerned; it 
cannot have the effect of causing the appeal ti|s 
a whole to abate : 25 AIL 27 and 22 Bom, 718 
Bel on ; A.I.R. 1926 AIL 234, ExpL 53 I.G. 51d,’ 
iiof Foil. [P 212 01* 

K, N. Katju, K. Verma and 5. N. 
Verma — for Appellant. 

N. U'. A. Siddiqtti, P, L. Banerji and 
N. Upaddhiya — for Respondents. 
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Judgment. — The vlaintilf Shahzad 
Singh applied for the execution of a de- 
cree for possession granted by the Court 
of lirst ajipeal. His suit was to recover 
jiossession of 20 Ingas of lain! wliicli had 
lieeti leased to liim l>y Hathiii-a Singh, 
Ram I 'grab Singh, Raja Ram Singh, 
Baldeo Singh and Hal l)!iadar Singh. 
From the decree which ha? hoen put in 
execution tlio five defendant-lessors had 
ap])ealed to this Cionrt and tdie appeal 
had l>ee!i decreed witli the I'esult that 
tlie plain tiff’s suit was dismissed. It so 
hap])ened, however, that when the de- 
cree was passed Mathura Singh had died 
beyond the jtoiod of limitation pre- 
viou.sly. 1 tic deci'ce-Iiolder’s contention 
is that .Matlinra Singh having died the 
entire appeal abated anil a decree pas- 
sed after automatic abatement was a 
mdlity. Tho opinion of the Calcutta 
High Court was quoted that tho decree 
would 1)0 a millity, because if it were 
not so held there would he two conflict- 
ing decrees of two Courts of competent 
jurisdiction, one in favour of the plain- 
titf and one against iiim -Bairam Pal 
V. KenuHha Majki (l). For one thing, 
the ruling i?, not leported m the recogni- 
zed Indian Law Reports; for another, it 
is in conflict with a Bench ruling ’of 
this Court passed as far hack as f902 
liam Seirak v. Lamhnr Pande (2). This 
ruling \\ as delivered prior to tire passing 
of the present Civil Procedure Code. It 
laid down, that where several plaintiffs 
or defendants jointly appeal against a 
decree, and on the death of one of such 
appellants, if no legal representative of 
;tho deceased appellant is brought upon 

the record within limitation, it can only 
:have the ell act of causing the appeal to 
abate so far as the deceased appellant 
was concerned; it cannot have the effect 
of causing the; appeal as a whole to 

The Teamed Judges had support of 
a Bombay ruling in Ckandrasana v 
Kktmabhai (3). This view ajrpeais to 
have been accepted by the legislature 
which enacted under 0. 22, R. 3 (2] that 
where within tho time limited by law 
no application is made under sub-rule ft) 
the suit shall abate so far as the deceased 
plaintiEE is concerned. Under R 11 thA 
• plaintifif* includes the appellant. 



[191 -^3 I. C. 548. 

[1902] 25 All. 27=a90ii) A W N I7i 
[ 1898 ] 22 Bom. 718 . ^ ‘ 


This alteration was pointed out by 
Suliiinan, J. of this Court in Narain . 
Da:; V. Shea Din (4). The learned Judge 
based his judgment on the supposition 
that prior to the enactment of the new 
Code of H)0S the generally accepted 
rule was that the entire appeal abated. 
:\ppare!itly, the learned Judge’s atten- 
tion was not called to the ruling report- 
ed in L L. R. 25 Allahabad. The 
entire appeal, therefore, in this Court 
did not abate and the decree of this 
Court, so far as Ram Ugrah Singh, Raja 
Ram Singh, Baldeo Singh and Balbhadar 
Singh are concerned is not a nullity. The 
learned Judge of tiie lower appellate 
Court has gone further and held that as . 
regards Mathura Singh also the appeal 
is ellective. Ido not agree with that 
opinion. Mathura Singh specifically ap- 
pealed and the appeal as regards him 
having abated the decree in his favour 
Avould be a nullity. 

Mr. Bauer ji on behalf of the respon- 
dents pleaded that a decree against 
Mathura Singh cannot be executed 
against his sons wTio were members of a 
joint Hindu family at the time of the 
execution of the lease. That is a point 
still to be determined. On the other 
hand it was argued on behalf of the 
plaintiff-appellant that the decree being 
a joint one it should be executed against 
every one of the defendants. 

For tho reasons given above such a 
position is not tenable. The plaintiff 
may execute the decree as against 
Mathura Singh for whatever it may be 
worth. 

I set aside the decrees of both the 
subordinate Courts and remand the ap- 
plication for execution of Shahzad Singh 
to th eexecuting Court to treat it as 
an application for execution against 
Mathura Singh alone. His legal repre- 
sentatives will be permitted to put for- 
ward objections to the execution. The 
appeal is dismissed as against Ra® 
Ugrah Singh, Raja Ram Singh* Baldeo 
Singh and Balbhadar Singh. They .shall 
receive their costs of all the Courts. 

v.b./r.k. Appeal dismiss^^* , 


(U A, I. R. 1926 All. 234=48 All. 951. 
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Dalal, J, 

Fadul Rahman — 

Appellanfc- 

V. 

Barumal and others — Defendants — 
Respondents. 

Second Appeal No. 835 of 1927, Deci- 
ded on 1st February 1929 against a de- 
cree of Addl. Sub-Judge of Saharanpur 
D/- 1st February 1927. 

(a) Landlord and Tenant — Abadi — Maha- 
jan in possession of village site^ln bis case 
also presumption arises that possession was 
with leave and license, 

A Mahajan is as much necessary to village 
economy as a lobar or a barber. For the put* 
chaso and sale of grain and for the advance of 
money at the right time to agriculturists he is a 
village necessity, and, therefore, in his case 
also the pcesumptiou arises that ho Is iu posses- 
aion of the abadi site of his shop by leave and 
license of the zamtndat. 33 Alt. 757 (F.6.J, Bel. 
on. [P 213 G 2] 

(b) Landlord and Tenant — Abadi — Lease 
lor 99 year* in absence of custom U invalid. 

Where no custom prevailed in a hamlet of 
the transfer of the right of residence by raiyats, 
a lease for 99 years was held invalid as a leasa 
for 99 years practically amounted to a sale. 

[P 214 C 1] 

Mushtaq Ahmed — for Appellant. 

Amhica Prosad Duhey for P. L. Ban- 
nerji — for Respondents, 

Judgment. — The plaintiii iszamindar 
of. the village. As it pleases a plaintiff 
better to come oil wrong allegations 
than to come on right ones he made 
out a wrong case for the ejectment of 
Baru Mai and Kashmiri Das from a shop 
situated in a hamlet of which ho is za- 
mindar. His allegation was that lie 
had let Baru Mai into possession of the 
shop and subsequently Baru Mai denied 
his title and took a lease for.99 years 
from Kashmiri D. 1 , 3 . On this ground he 
sued for ejectment. The truth was that 
Kashmiri Das was occupant of tho shop 
and had leased the shop to Baru Mai, 
Kasbmi’i Das obtained the shop in 1915 
as successov-in-iaterestof one Farbhu Lai 
who had obtained the shop on partition 
in 1904, Putting aside tho false allega- 
tions of the plaint the questions which 
arise are ; 

(1) Whether Kashmiri Das had ob- 
tained proprietary title to the site of 

®bop by adverse possession ; and 

(2) Whether there was a custom of 
transfer in this particular hamlet of the 
right of residence. 

It is not contended that Kashmiri Das 


was tlie owner of tlio sito liy piirdiaso- 
As to adverse possession, tho Full Bench 
case was quoted of Incha Ham v. iJaudc 
A,li Khan (i). Chaniier, J. in his judg- 
ment pointed out that the circumstances 
of that case were peculiar. His observa- 
tions were (p. 765) 

‘ Th&i'j cau bj no doubt th it in tiic c vsj of a 
suit by a ziminclar for possession of Imd in an 
abadi which has been occuLued b'. an agti-;nl- 
tural tenant or by a person bclougiug' to tbo 
village community such as the viilrigo lobar, 
the barber and the like, the zainindar is entitl- 
ed to rely on the presumption, the strength of 
which varies with the circumstances of the 
case, that such person held possession by leave 
or license of the zamindar. This presumption 
may, perhaps, be made in other cases also. 
Whore such a presumption can ba made, the 
burden of proving adverse possession lies on 
tho defendant, and even when the presump- 
tion cannot be made, very little evidence ‘is 
required in some cases of the kind to shift the 
burden of proof on to the defendant.” 

The place where tho shrp is situated 
is not even a village, Ifc is a lumlet. Ib| 
was pointed out that the respondents’ 
are mahajans, and, therefore, nob ryots. 
I disagree with that opinion, A maba- 
jail rs as inucli necessary to village eco- 
nomy as a loliar or a barber. For the 
purchase and sale of grain and for the' 
advance of money at tlie right time to^ 
agriculturists he is a village necessity.' 
In his case also the presumption would 
be that ho was in possession of the site 
of a shop by leave and license of the 
zamindar. Inquiry^was made what proof 
there was of the payment of rent. No 
ground rent is recovered in a village 
where it is as much to tho intf3rest of 
the zamindar as of the ryot that tho 
ryots of different classes should occupy 
houses in the village. If any further 
proof of possession were needed, ‘this 
plot No. 105, was specifically allotted to 
tho plaintiff on partition between 
the zamindars in 1904 and 1912. This 
is clear evidence that the zamindars con- 
sidered the site to belong to them. Un- 
der the circumstances it was necessary 
for the defendant to point to any overt 
act which started adverse possession 
and limitation against the plaintiff-za- 
mindar. The shop has been allotted on 
partition to different members of a fami- 
ly. That would mean the superstructure 
and the right of residence and not the 
site which admittedly was never pur- 
chased by the family. I hold that tho 

(1) [1911] 33 All. 757-irra ^8 X lTx 
877 (F. B.). 
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plaintitl iia^l a suhsistin,!; riglit in the 

site ot the sho]t wJion t-lie suit was in- 
stituted. 

Tlicotherdofcnce is cloarlv untenalde. 
[No custom is pioved of tiic riglit of a 
■license-liolder to transfer the rigiit of 
u-esidence and occupation. No sale deed 
^ as piuduccd and tlie tiansfoj- nndcr coti- 
sideration by a lease foi- f)!) years practi- 
cally amounted to a sale. Out of the 
18 kaluiliats produced eight wei'c for one 
year, lour lor Mn eo years, five for two 
yeats.and one for seven. As to t]je one 
01 ten ycar.s of I7bh Deccmlier 191*) ifc 
isthoone by Parblui Das in f ivouVof 
anotlicr poison in respect of another 
s lop and v.-a.s o.xceutod within twelve 
years of the in.stifcution of the suit. In 
iny 0]»inion the trial Court has etVecfcive- 

iy surnmed up the evidence on the sub- 

]0ct of custom : 

sunnm't nf produced in 

suppojt of the alleged custom. Th" defendn.nfq 

SeSf- ^‘-'bubats t 

and shop,, a„d btfdorn's so“n 

oTv,°aV7nl “»™ il-™ 

Jfar and they are without patfcas and 

feni'hit '“-iOared to be Iran.: 

pertj Art." ^ Transfer of Pro- 

The learned Judge ot the lower an- 
pellate Court does not discuss the evi- 

enco in detail or with care. I hold that 
no custom prevails in this hamlet of the 
trajisfer of the right of residence by 

I set aside tlie decrees of both the 

tiff’7^*-r^ pain- 

tiff s suit with costs of all the Courts. 

Decree set aside. 
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J. , Dalal. J. 
ifemlapaii-Applicant. 

V, 

^mperor- Opposite Party, 
tnminal Eevn No. 628 of 1929, Deci- 
ded on 26th November 1929 from order 
Of bass. Judge, Cawnpore, D/. 21-8-1929 

(a Factories Act fl2 of 1911) S 26-M 
working outside time fixed for employment 
Owner is guilty under S. 26. 

Where men work during a time wlnVu {« 
^mittedly outside the time fixed for employ 
ineut of each person omploved in Mm f ? ^ 

the.cwner of the factorfl^fui,;; “iljer 

(b) Factories Act (12 of 1911) 2^^f2!P(i* 

—Interruption must be taken ill ' ^ 
with each individual and the «ecHon"t7'K" 
interpreted with regard to actual work ^ 
Interruption must bo takpn Jr, • 

With each individual employed" and u“" 


KA^rL.yPAT V. E.mpkrok (Dalai, J.) 
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fin vl ro the gcner.il cessation of work and it i*. 
mere roa'onable to interpret the section aJ 
meaning ur eini I work and not merely residence 
111 tlie factory for a certain number of hours.^ 

K N. Katju and B. K. MaZya-i^ 

Api'licanb 

A/, n aliuUah — for the Crown. 

Judgment.— Mr. Kamlapat, owner of 
a factory in Cawnpore, has been convic- 
ted under S. 4L (a), Factories Act. The 
charge is divided into two heads with 

respect to four workmen Puran Goual 
Singh, Badri and Bhagwat. The fi?st 
cliarge is under S. 26, Factories Act, that 
the manager employed these four men 

(during liouvs beyond the time fixed for 
the employment of each person employed 
in the factory. The second charge is 
that three of the men Puran, GopaJ 
Singh and Badri were employed in the 
same factory for moi'G than eleven 
hours on the particular day about which 
a report was made by the Chief Inspec- 
tor of Factories and Boilers. 

The argument here was that these 
four men were piece W'orkers and not 
legulaiiy employed and that therefore 
the provisions of the Act did not apply 
to them. No ruling was quoted on this 
subject, so that matter has to be decided 
on the ordinary interpretation of words 
in S, 2 (2J (d) : 

A person who works iu a factory, whether 
or wages or not, in cleaning or oiling any part ' 
of the raachinep', or any other kind of work 
whatsoever, incidental to, or connected with, 
the manufacturing process or handicraft, or 
counectod with the article made or otherwise 
the subject of the manufacturing process of 

handicraft therein, shall be deemed to beam* 

ployed therein.” 

There can be no denying that thess 
four men were winding yarn which was 
performing a process of handicraft con- 
nected .with the manufacturing process 

carried out in th e factory and whether 
they w- ere regular workers' per day of 
according to the work turned out by 
^em they were employed in the factory. 
The hours of work in the factory as 
by Mr. Kamlapat were 7 a. m. to noon 
with a break of one hour and after that 
from 1 p, m. to 6 p. m. The Chief In- 
spector found the four men working at 8 
nainutes past 7 when he went to the 
factory and presumably because of the 
astonishing ignorance of law of frhofflo^ 
in charge of the factory the work went 
on till 7-63 p. m. in spite of the presence 
of the Chief Inspector on the premises. 
The four men admittedly worked from 
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|6 p. m. to 7-53 p. m,, that is during a 
timd which was outsid© th© titno fixed 
iby Mr. Kamlapat for the employment of 
ieach person employed in his factory. 
■He was guilty under S. 26, with respect 
to all the four cases. 

The consideration of S. 28 is rendered 
difficult by both the subordinate Courts 
overlooking the provisions of S. 52 of 
the Act, I have already held that the 
three men Puran, Gopal Singh and Badri 
were employed in the factory, but the 
term of eleven hours is subject to a rider 
that in computing the hours referred to 
in S. 28 any interval by which work is 
interrupted for half an hour or more 
shall be excluded. The learned Assis- 
tant Government Advocate argued that 
the interruption would connote the ces- 
sation of work of all the workers such 
as by the break-down of the machinery. 
In this case also no ruling was quoted 
and one is left to interpret the words of 
the two Ss. 28 and 52 without any indi- 
cation as to how they have been inter- 
preted in similar cases in any large city 
where there may be factories. S. 28 
describes individual employment and is 
not worded like S. 26 for general em- 
ployment. For that reason I am of 
opinion that the interruption must 
be taken in connexion with each 
individual employed and not confined 
to the general cesssation of work as 
for example the interval between noon 
and 1 p. m. It will be noticed from the 
statement of Puran that he did not take 
the general interval for rest between 
noon and 1 p. m. bub went on working 
till 2-30 p. m. as he had work in hand 
between noon and 1 p. m. In that 
particular case, therefore, there was no 
interruption even though there was 
interruption of work for the entire 
factory. It seems more reasonable to 
interpret the section as meaning actual 
work and not merely residence in the 
factory for a certain number of hours. 
The analogy given by the learned 
Sessions Judge is misleading because if 
that analogy were applied the employ- 
ment of every factory hand it would ex- 
tend for twenty four hours as in general 
terms a factory-band would be stated to 
be employed in the factory just as a 
gardener is employed for the garden of 
a house. This analogy does not clear up 
the doubt as to the interpretation of the 
word "interrupted’* in S. 52. It is quite 


true that it would not l>o an intorriip- 
tion if a w'orker rests for a n innto or 
two. That is why the period of inter- 
riiption fixed is half an liour or more. 

In the three cases i(' has hecn accep ted 
that every one of them did not do any 
work for two and half or throe hours. 

If that period is deducted they liad not 
been employed in the factory liavmg re- 
gard to the provisions of S. 52 for more 
than eleven hours. 

For these reasons I uphold the convic- 
tion in all the four cases under S. 26 and 
set aside the conviction and sentence 
under S. 28. It was pleaded that a fine 
of Es. 200 was excessive. Personally I 
think that a very severe fine is necessary 
where the proprietor of a factory em- 
ploys for superintending purposes men . 
who are entirely ignorant of the provi- 
sions of the Factories Act. Possibly an 
expense of Rs. 800 by way of fine, to- 
gether with payment of counsel in 
various Courts, will induce Mr. Kamla- 
pat to purchase vernacular copies of the 
Factories Act for the guidance of the 
superintendents of his factory. The 
days of doing everything by rule of 
thumb without bothering one’s head 
with the written word have long passed. 
The fine, if any recovered in excess, 
shall be refunded. 

V, B./R.K. Order accordingly. 
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Dalal, J. 

Konmal and anoiAer— Applicants. 

V. 

Opposite Party. 

Criminal Eevn, No. 701 of 1929, De- 
cided on 6th December 1929. 

Criminal P. C., S. 231— No duty on Court 
to ask accused if he wishes to recall or re" 
examine any witness. 

There is no duty laid on the Court under 
S. 2.-il to ask the accusod if he wishes to recall 
or resummon prosecution or defence witnesses 
and so there is no breach of any provisions in 
S. 231 if the Court does not so enquire. It is 
essential that the accusod should ask for per- 
mission: .1. I. if. 1924 665, Ref. [P 216 C 1] 

SailOf Nath Mukerji — for Applicants. 

M. Waliullah^lor the Crown. 

A, Sanyal^ioY Opposite Party. 

Judgment. — ^The plea is raised for a 
fresh trial, because it is alleged that 
after the trial Court altered the convic- 
tion from S. 323 to S. 325, 1. P. C., the 
applicants were not allowed to recall 
or resummon prosecution and defence 
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w tn05:ir-i a,Fl oxamino them with re- 
oience to the alteration of ti,o cha.-e 
. j were further not allowe.l to call 
n oie witnesses whom the Court mav 
iinh jnaterial. T),e rea.ler has sons 
tl' ou.c'h tlio reco.tl .-intl has not rlis. 

any a|.nlioation of the aniili. 
c .Its to ho permitteJ to call witnes,es 

Conor '‘"V 'f«il l■.■acti. 

an o,.il request was ,.nul,) to .-eeall pre- 
|Uous wrtnesses to smrnnon new ones 
'll'oie has, therefore, heen i„ 

j «■’ no neaeh of tire nrovisions ofR Tu 

iproWslo <0 oom,.arc those 

I wjtl, (lie I>rovision;^ of R o-jf, 

rUrere.lnty Court to ask ' 

'perhoil'of'tl r‘" r‘"?° ^ P.»rticular 

i ^ ^^"^ ontho Court under tho nrnvi 
sions Q*ii 1 inovi- 

in-omions applieXe tlme“musf he 
jovrcleoce that the Cour- Te , «I T 

Itequestoftho complainant or Um a ! 

■ ei 0 recall or summon witnesses 
Eelerenco w.as ,a,ado to the eas? ; 

Cat V. ifrrrpmvrr ( 7 ° 

case also the learne,! T t^'' , * 

stated that any duty Jay^orUho'^'c "“f 

0 onqrrir-e of the accused who her the 

r r- 

“jenb. further appears that till 

piainant tried fn mni. ^ 
of tlieft against tho af ^ charge 

Jl-e fact: itt,,: 

to two months °f si-t morrths 

‘iorr is SL' Th'!'^'’ 5'.'« 
sun-ouder to under-eo 
their sontenoe Th^a ‘ ^Intlinco of 

ment i„ default C-e " r"" 

^ uciault are maintained. 

( 1 f 5 — TTT — (ICGOJ'd i'iinf u 

A. l.R. 1924 AH, 6i5^ 


oi^Gji ^.Niamatullah, 
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i; kM** assault entatln * * 

liability for damages. enUiJs joint 

Where all the defeiulanti: 

ioctai,<li,rcc»c<io.l'to assmrlt the pSi^T ° n 
<»f tliofii are responsible for rla«, all 

hon. Iheir ieiu? 

cut ..f n„.,r, took more prominen 

•nd.rect or improper motive 
tho k.^oTruX onhrmoL'h'^’^'u 

■ mom, enmity or hatred but arn- °„dh«r„n!!-' 

n Biornrdless eharrie f^r t"r,e “ 

hthjng false defence in anotl.e‘’rersristtn'r 

j^ran Pra, art- for ApS.'^ 

Jnl R00P°t>dent. 

out nf ' . ^^^0 above appeals arise 

cuL/o f0litte.tociv. 

cum, ances which can be moreconve- 

niontlv' considered ?n • a l 

Rnl'TsCa Q- I judgment, 

.w vam Singh the plaintiff in the two 

L ■ ’ ' , S'lid some men of 

sad r Pi'a- 

uthpi-Q ’ and seven 

titn^p'^ 1 were ins* 

d 1 n^'>’^ ? parties. The defen- 

^«kuin 

n'pc* I’eceived serious inju- 

hr-nnoh'r™’. Auburn Sirrgh 

on d f suit No 464 of 1927 against the 

to Rs^rro tl^fnages- amounting 

f°/’, assault and beating. The 

and ° '^stance decreed the suit 
and awar-ded damages to the extent of 

f-bA ifh,* ^ appeal by the defendants 
imn y®* Court enhanced the 

annp.l ^OO. Second 

the dof ^eon preferred by 

j-u I against the decree of 

he lower apjiellate Court in that suit. 

Adb p Gobind, Gajadhar and 

net instituted tcriminal pro- 

othm-OA^ ^’'b'aiDst Hukam Singh and 
int? fH ^ of unlawfully rescu- 

takJn?f !i Gobind’s party were 

hh pound. JIukam Singh and 

I S party were acquitted. Suit No. 4.W 

and ofu *>y Hukam Singh 

hind p ^.^®.,^®s*l0St the defendants, fdo* 

irpc; fl’rvq Ad ha Ram, for dama- 

D,nao^°,- lot malicious 

of « H was decreed by the Court 

instance against Adha Ram only 
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. J^^iamatullah, J. 

P0lla”t”. ‘’"‘"s-H0f0ndants-.4p. 

Plaintiff -Ro,p„„. 

Appear No. 1008 of 1999 n 
sided on 17 th December 1929.. ^ 
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for a sura of Es, 2L5. The lower appel- 
late Court upheld the- decree. Second 
appeal No, H43 of 1928 has been prefer- 
red by Adh Earn against the decree of 
the lower appellate Court in that suit. 

Several grounds have been taken in 
jthe memorandum of appeal No. 1008. It 
is argued that appellants 1 to 7 did not 
take part in the actual beating and that 
Ihey were not responsible for any dama- 
ges sustained by the plaintiff in conse- 
■quence of the injuries inflicted on him 
|in course of the raarpit.” I am unable 
jto give effect to this contention. It ail 
the defendants had a common object and 
jproceeded to assault the plaintiff, all of 
ithem were rightly held responsible for 
damages resulting from their joint ac- 
|tion, although only three out of them 
took more prominent part than the 
■others and caused injuries to him. It 
has been found as a fact by the lower 
appellate Court that the appellants did 
not act in the exercise of their riglit of 

private defence but were throughout the 
aggressors. 


It is also contended that the damages 
awarded to the plaintiff (Hukam Singh) 
are too remote. It is difficult to app'i'o- 
cute an argument of this kind, under 
the circumstances of the present case. 

ho injuries and the loss of occupation, 
for which damages have been awarded, 
were the direct result of the appellants! 
highhanded action, and cannot, in any 
sense, be considered too remote, nor can 
the amount of damages for malicious 
prosecution by the appellants, awarded 
in the connected case, .be taken into 
consideration in assessing the amount of 
damages due to the plaintiff in respect 
o e injuries and the loss of occupa- 
tion, already referred to. 


In one respect the decree passed 

le owei appellate Court requires mo 

ncation. It appears that the defenda; 

appe antBansi urged before the low 

appe ate CouH that he was no party 

the assault. The learned Subordim 

udge has specifically dealt with 1 
case as follows: 


The case of Baiiel is doubtful. He 

under Karhal, whera his sister 
under treatment, or he may have cot S 

** h** f apoadents l, 3 and - 
**®‘“*® for sometime and 

«h. «h“.r‘hT' » ii" o. 

Other?- ^ evidence against 


a 


In the concluding part of tho judg- 
ment no notice was taken of Ban si s 
case, and a decree was passed against 
all the defendants. I think it was liy 
an oversight that Bansi was not exemp- 
ted from liability. In view of tlio find- 
ing arrived at by tho lower appellate 
Court that it was doubtful as to whe- 
ther Bansi took part in beating tho 

plaintilt, no decree can be passed against 
him. 

On the conclusions ‘arrived at by me, 
this appeal is dismissed with costs, 
excej)t as regards the appellant Bansi, 
who will be exempted from lialdlity to 
pay damages to tho plain tiff, res pen- 
dent. The decree of the lower appel- 
late Court in Appeal No. 1008 is accord- 
ingly modified. 

As regards appeal No. 1143, the find- 
ing of fact arrived at by the lower ap- 
pellate Court that: 

" tho evidence on the record fully justifies the 
conclusion that only “ marpit” took place 
and the story of rescuing the cattle was in- 
vented sim -ly to help the defence in the crimi- 
nal case. This was not, however* believed. As 
the case was found false, malice, shall be pre- 

sumed to have bien the motive, which actuated 
Adha Ram in filing it.” 

is^ decisive, Wliere tho accusation is 
false and false to tho kuovvledge of the | 
prosecutor, absence of reasonable and! 
probable cause is obvious. The infer-* 
ence pf malice is likewise irresistible, 
as the object of launching a false prose-^ 
cution was to provide defence in a con- 
nected case in which the prosecutor was^ 
the accused. In this connexion malicei 
does not necessarily mean enmity or 
hatred but any indirect or improi'er mo-j 
tive. Iiosecuting another person on a 
gioundless charge for the purpo.se of es- 
tablishing false defence in another case 
IS obviously actionable. The view 
taken by the lower appellate Court is 

perfectly correct. The appeal is dismiss- 
ed with costs. 

v.S./e.k. Appeal dismissed. 


A. A’k, rtiianaoaa 


MUKERJI AND BeNNET, JJ. 

Ajai Fcrma —Applicant. 

V. 

Baldeo Pramd—Opposite Party 

A!;'’'""* ^928, Decided 

1229, from order of 
Dist. Judge, Shahjahanpur, D/. 13 th 
September 1928. 
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Civil P. C., O. 41, R. 17 ■ — Pleaders or 
counsel sliould be sent for when parties 
appear by them before dismissal for default 
—Civil P. C, O. 9. R. 7. 

No flcnhv p’oii’s calling out. at t lie door of 
M;(' I'oiiiu vorv ofr.on j»rov.-s Fnflicfctit, lint when 
tn* ro arc [jlcadois, the ordintii”.' practice nf 
s liding for them should not Ijo disconiimii'd. 
Ill iippeals esncCially, it is not ahsoiiitelv tic* 
ecssil ry that partiics shottid pia'Snit in per* 
foil when therv' are e-ins'dnuve-i I'iciits in tho 
shape of coiinscis in Conrfc and su if is cori- 
ducivo to good '.vofk that tliey should ho .sent 

C 1, 2] 

Shirtt Pra:w<l Siuhd — for Applicant. 

Ji a n) A (f in a P ra sad —for Eospo nd o n t. 

Judgment.— This appeal and the 
connected aiipoals Xos. 207 to 209 are 
against Inu r (jnlcrs l)y which the learned 
Eis.ti ict -IiKige of Shahjahanpur refused 
to restore four dilforenb ajipeals then 
j:ending hefore him, all of which ho had 
dismissed on an earlier date, for default 
of fclic apiiearance of the appellant. 

An aflidavit was filed before tho 
earned District Judge by the general 

Tt tr appellant, ono I\^^r!a^Yar 

eg and it was to this effect. Muna- 

wai eg attended tho Court and was 
coking after the appeals. Ho had gone 
out to attend a call of nature and dur- 
mg his temporary absence the cases 

‘dismissed for 

tlii« ^ nothing to rebut 

t i s evidence before the learned Judge. 

, in bis order that 

he^aited between 10 to 15 minutes 

the ^ 1^0 noted 

e fact that the applications for res- 

toi-ation were made a few days later and 

We have looked into the order sheet 
and we have looked at the original order 
dismissing the appeals. There is nothing 
0 suggest that the two pleaders who 
had been engaged in the appeals were 
ever sent for. As a matter of practice, 
when there are pleaders in a case, they 
are always sent for by the Court and 
this IS a salutary practice. No doubt 
the peon calls out at the door of the 
Court and that proves very often suffi- 
cient; but when there are pleaders, the 
ordinary practice of sending for them 
should not be discontinued. This prac- 
tice is. followed even in the High Court, 

In appeals especially, it is not abso^ 
lutely necessary that parties should be 
present in person when there are con- , 
stituted agents in tho shape of counsel, 
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in Court. Counsel would be busy ip 
.several Courts and it is conducive to 
good v.- 01 'k that they should be sent for. 
In the circumstances, we are of opinion: 
til at the appeals should have been res-i 
torofl by the learned District Judge, 
AVc allow the appeals, set. aside the 
orders of tho learned Judge and we 
direct the Court below to I'estore the 
appeal and to decide it according to 
law, Tlie appellant, who was in default, 
will pay the costs incurred by the res- 
pondent in this Court, which we assess 
at Its. G-4-0 in each of these cases. We 
direct that the appeal in the Court 
below will be restored on condition of 
the appellant paying to the respondent 
or his counsel tlie sum of Rs. 6-4-0 in 
cacli case. The payment must be made 
within ono month of the receipt of the 
record in the Court below. 
v.b./r.k. Appeal allotced. 
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Sen and Niamatullah, JJ. 
Bkageshtrari Singh — Plaintiff — Ap- 
pellant. 


V. 


Hingu and of /icrs— Defendants Res- 
pondents. 

Second Appeal No. 1771 -of 1926, De- 
cided on 12fch December 1929, from de- 
cree of Addl. Sub-Judge, Mirzapur, D/- 
25th May 1926. 

'Civil P. C., S. 100— Inference from f*cl* 
when question of law and ‘when question 
of fact stated. 

All inference from facts admitted ot proved 
may, under certain circumstances, be a qnes" 
tion of law, but is not necessarily a questioo 
of law and where tho conclusion arrived a* 
by the Court below is one which hinges upoa 
a balance of evidence produced in the case, 
the said conclusion is one of fact and not c 
law. [P 219 011 

S. C. Goyel, S. B.L. Gaur and Irisk- 
na Murari Lai — for Appbllaut. 

U. S. Bajpai and Gadadhar Prflsfld 

for Respondents, 

Judgment. — This is an appeal hy 

the plaintiff in a suit for ejectment ot 
the defendants from a house situate w 
Kachhwa Bazar*, taluqa Majhwa, difl* 
trict Mirzapur. 

The plaintiff alleged that one Son- 
dat was the last mala holder of 


property. He died, leaving a 
Mt, Punia, a daughter, Mt. Tulsbi* a® 


three grandsons, namely, Sab Naray®**' 
Manhgu and Ram Narayan, The^ P^* 
nertv vested in Mfc. Punia with 


1930 


Sheikh Chawku 

limited estate of a Hindu widow. She 
executed a deed of gift in favour of one 
of her grandsons, Sat Narayan. Sat 
Narayan, in conjunction with two of his 
brothers, ‘ executed a sale deed of the 
house in favour of the plaintiff appel- 
lant on 16th March 1923. Mt. Punia 
died six or seven years before the suit. 
About two years before the institution 
of the suiti the plaintiff’s vendors are 
alleged to have let out the house to the 
defendants as their tenants. The usual 
notice was served on the defendants to 
vacate the house. They refused to 
vacate it. Hence the suit. 

The suit was resisted upon various 
grounds but with many of the pleas 
put forward by the defendants we are 
not concerned in this appeal. The 
principal pleas upon wbic^ the case 
went to trial is the one contained in 
para. 2 of the additional pleas : 

' Sondat aud the answeriDg defendants, 
who^ ate his own nephews, belong to one 
family, as it will appear from the pedigree 
given below. During their lifetime, Sondat 
and the father of the ansvvering defendants, 
together with the answering defendants, lived 
as members of a joint Hindu family, and all 
affairs and property were joint, Accordingly, 
after the death of Sondat, Balgovind, father 
of these defendants, became the owner and 
possessor of the ancestral property in dispute 
as the surviving member of the joint Hindu 
family. After the death of Balgovind, these 
defendants entered into proprietary posses- 
sion and occupation of the property in the 
same way and are still in possession. " 

The Courfc of firsfc^instance repelled the 
pleas put forward by the defendants 
and decreed the plaintiff’s suit. 

The lower appellate Court has re- 
versed its decision and anived at a 
clear and categorical finding that Son- 
dat died as the member of a joint 
family and the defendants had got the 
property through their father by right 
of survivorship, This is a rank finding 
of fact. It is not vitiated by misap- 
plication of substantive law or by an 
error of procedure. An inference from 
facts admitted or proved may under 
certain cii’cum stances, be question of 
law, but is not necessarily a question 
of law and where the conclusion ar- 
rived at by the Court below is one 
which hingesi upon a balance of evi- 
dence produced in a case the said con- 
clusion is one of fact and not of law, 
We have not the slightest doubt that 
^ the finding reached by the Court be- 

I'j low is a finding of fact. The result is 

f 
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tliat tlie apjical tails and is dismissed 
with costs. 

V.P./H.K. Appeal (lismisSdl. 
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MCKEKJ.1 and NlAMATrDT.AlI, JJ. 

Sheikh Chcbmru— Plaintiff — Apitel- 
lanfc. 

V. 

-Defendant— Respondent. 

Misc. Reference No. 610 of 1929, De- 
cided on 22nd November 1929, made by 

Munsiff of East Allahabad. 

Agra Tenancy Act (3 of 1926), |^S. 37 — 
Scope. 

Tho term “ holding " in S. 37 refers to tbe- 
engagement under which land is taken and 
so if subsequently part of the land origi- 
nally taken for agricultural purposes has been- 
converted into abadi with or without consent 
of landlord, there is no interference with tho' 
original engagement and a suit for division- 
will consequently lie in revenue Court. 

[P 220 C l]i 

N. U . A. Sid^iqiii — for Appellant. 

S. B, Jcyari and Sarvp Chandra — 
for Respondent. 

Judgment. — This is a reference by 
the learned Munsiff of Allahabad ask- 
ing for the opinion of this Court as to 
whether he or the revenue Court should 
try the suit. 

It appears, on'tlie facts found both by 
the revenue Court and the civil Court, 
that, initially, there was an occupancy 
holding belonging to the parties to the 
present reference and consisting of four 
plots of land. Two of tliese plots,. 
1275 and 1276, are still under culti- 
vation. Two other plots, whicli are 
much smaller in area, are no longer 
under cultivation, and on a portion of 
one of, these plots, namely, 9G6, the oppo- 
site party, Sheikh Bhaggan, has built- 
a small house. The .plaintiff (Sheikh) 
Chamru) wanted that plots Nos. 996 
and 967 (now not cultivated) should be 
partitioned. Evidently he thinks that 
any vacant land that he may get ha 
would be able to bring under cultiva- 
tion, The suit was orginally intsituted 
in the revenue Court. Sheikh Bhaggan- 
took the plea inter alia that the suit 
was not cognizable by the revenue 
Court. Hisi ground was that plot.s 966 
and 967 were no longer under cultiva- 
tion, This plea found favour with the 
learned Assistant Collector, and he dis- 
missed the suit. 

The plaintiff, Chamru, had to file a, 
second suit in the civil Court. Then 
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JOiaggan raisetl tlio plea that the civil 
(oiirt had no juris diction to liear the 
ease. The learned Munsiif lias accord- 
ingly inide the present reference. 

Wo are ot opinion that tlie jevenuc 
hull It [i.ul jurisdiction to hear tiic suit 
lor pjiititiuii and it will Ije the revenue 


Court, whicli will again hear the ease. 

Section d7, Tenancy .\ct, peimits one 
of several tenants to institnto a suit 
for division ot a Iiolding. Holding is 
detined as a parcel ot laud held under 


one tenun.n d.’liis would naturally refer 
to the engagement under which the 
land was taken. It may he that part of 
the land, originally taken for agricul- 
tural purpose.s, lias lieen converted into 
at'adi lanci with oi' without the consent 
ot the landlord. But this would not 
intei'tcro with the original engagement. 
Ill thi.s view a division of a holding 
which includes all tlio lands that were 
originally let out will lie in the reve- 
nue Court. 


Wo direct the Court below to return 
the plaint to the plaintilt !or jirescnta- 
tion to the proper Court, We also 
direct that it will order the defendant 
to ])ay all the costs before it to the 
plain tiff. The costs of this reference 
will also he paid hy the defendant. 

^.iJ.TnK. lieference anaicered, 
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SUhAIM.lN AND KkNDALL, JJ. 

Defendant— Appellant. 

V. 

Durag Plain till — Idespondent. 

Second Appeal No. 1610 of 1927, Da- 
cided on Gth December 1929, from 

decree of Suh-Judge, Jhansi, D/- 24th 

T’ebruary 1927. 

Pre-emption —Successful pre-emptor dying 
—Vendor succeeding as legal representative 
■o pre-emptor Vendor is not estopped from 
taking benefit of decree. 

riio fact that after tho deith of the success* 
nil pre-emptor the vendor himsslf has become 
tho legal representative is not enough to estop 
the Jattor from taking the benefit of tho decree. 

[P 220 U 2J 

K. N. Laghale-iov Appellant. 

Judgment.— This is a defendant’s 
appeal arising out of a suit for pre-emp- 
tion brought by Mfc. Nannlii Balm 
against the vendee Bindraban implead- 
ing the vendor Du rag Singh. The suit 
was decreed by the first Court and the 
decree was affirmed ly the lower appel- 


late Court on 2ith February 1927. Tho 
pre-emption money was paid by the 
decree-liolder, and under 0. 20, R. 14 (M 
the title to the property accrued to her 
from the date of such payment. She 
however, died, and after her ' death a 
second afipcal was filed in this Court on 
20th May 1927, against the vendor 
Du rag Singh who, it now appears, has 
succeeded to licr estate. 

The main ground urged before us is 
that bocau.se tho vendor has himself now 
become tlie legal representative of the 
pre-emptor he should be estopped from' 
taking any i)ene!ib from the decree. In 
oui' ofiinion this contention has no force 
w liatsoever. The pre-emption suit was 
decreed in favour of Mt. Nannhi Bahu, 
in whom the property became vested as 
.soon as she deposited the pre-emption 
money. Tlie vendor has now succeeded! 
to lier estate as the legal heir. He is 
tlic legil representative of the deceased 
plaintiff for the purposes of this appeal, 
He is not defending this appeal in his 
own right or in liis capacity as a vendor, 
hut as the legal representative of the 
decree- li older. Wo do not see why this! 
fact should in any way handicap him.j 
There can be no estoppel as the succes-' 
sion has eomo into effect by operation- 
of law and inheritance. 

The other two grounds of appeal have 
no force and cannot be seriously pressed. 
Tlie appeal is dismissed but without 
any order as to costs as no one appears 
for tho respondent. 

v.s./r.k. • Ap2)eal dismissed. 
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Skn, J, 

Dtcarkd Prasad — Plaintiff — Appel* 
lanb, 

V. 

Badri Lai and others — Defendants 
Respondents, 

Second Appeal No. 1011 of 1928, De- 
cided on 13 bh December 1929, from 
decree of Sub- Judge, Ghasipur, D/* ibth 
February 1928. 

Civil P, C., O. 41, R. 27— Additional evi- 
dence on points not in issue in trial Court 
cannot be admitted in appeal and if it i* 
allowed opposite party should be given pto- 
per opportunity to meet it, 

\\ hero tlie parties have closed their evidence 
in tho trial Court, it is no province of a Court 
oi appeal in the exorcise of its powers under 
0. 41, R. 27, to admit additional evidence on a 
point which was never in issue in the trial 
Court and which never arose from the plead* 
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ings. U is a salutary rule of Uw that the 
parties should bo tied down to their pleadings 
and no evidenco should bo allowed to be led ou 
a point which does not strictly arise frorn the 
issues in the case and if further such evidence 
is allowed, the opposite pirty "i^st 
proper opportunity to most it, LR ^ 

HcLvibans Sakai and NaTaia Sahai 
for AppeUai^fc- 

A. P. Pandey — for Respondents. 
Judgment. — This is an appeal by the 
plaintiff for joint possession of plot 
362^1 and for damages. The plot in 
question IS admittedly the joint holding 
of the parties and the plaintiff owns a 
one-third share therein. In the year 
1925 the defendants having dispossessed 
the plaintiff from plot 362 along with 
certain other properties, a suit for pos- 
session was instituted against the defen- 
dants. This suit was decreed by the 
trial Court on 20th February 1925 and 
the decree was affirmed on appeal on 
2nd December 1925. Formal delivery 
of possession was made on 5th May 
1926. In July 1926 the defendants are 
alleged to have successfully obstructed 
tho plaintiff from cultivating the land ; 
hence the suit. * 

The suit was contested by Lala Badri 
Tjal defendant 1. He pleaded that he 
had nob 'obstructed or dispossessed the 
plaintiff from the land • in dispute and . 
that no cause of action had accrued to 
the plaintiff. 

The Court of first instance repelled 
this plea and granted the plaintiff a 
decree for joint possession and Rs. U-4-0 
as damages. The lower appellate Court 
has reversed the decree and dismissed 
the plaintiff’s suit. The ground upon 
which the judgment of the lower appel- 
late Court is based, is that the plaintiff 
had mortgaged his share in plot 362 1 
with possession to one Ram Naresh Lai, 
that the mortgagee has continued in 
possession right up to the institution of 
the present suit and that the story about 
an obstruction or dispossession on be- 
half of the defendants is entirely un- 
justified. 

Tho plea that the property in suit has 
remained in the possession of Ram 
Naresh Lai was not taken in the written 
statement. A half-hearted attempt 
seems to have been made before the 
trial Court to lead evidence on this 
point, in spite of the fact that the 
pleadings did not give rise to this issue. 
The lower appellate Court, however, has 
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seriously entertained tliis plea and wbat 
is remarkable is that it lias sont foi' the 
record of a suit wliich contains the 
original mortgage bond in favour of 
Ram Naresh Lai. Where the parties 
have closed their evidence in tho trial 
Court, it is manifestly clear that it is no 
province of a Court of appeal in tliC' 
exercise of its powers under 0. 11, ii. 
27, Civil P. C., to admit additional evi- 
dence on a point which was never in 
issue in the trial Court and whicii iievei 
arose from the pleadings. It is a salu-; 
tary lule of law that the parties should 
be tied down to their pleadings. It is 
equally a provision of law that no evi- 
dence should be allowed to be led on a. 
point which does nob strictly arise fromi 
the issues in the case. There could bei 
n-) doubt, therefore, that the lower 
appellate Court was not justified in 
sending for the record of a case, and use 
a document contained therein, as evi- 
dence in the case, which was not before 
that Court. The mortgage bond docs 
not automatically prove itself. No 
evidence appears have been taken by 
the appellate Court in proof of tlic docu- 
ment. If the document could be brought 
upon the record as additional evidence! 
in the case, an opportunity ought to 
have been given to the plaintiff to meet 
that evidence. This was not done. The 
procedure adopted by tho lower appel- 
late Court appears to have been illegal 
from start to finish. 

There is still another aspect of the 
case which docs not seem to have been 
appreciated by the lower appellate 
Court. In- tho year 1925, a suit for 
joint possession of the land now in dis- 
pute together with certain other proper- 
ties was instituted by the plaintiff 
appellant against the defendants res- 
pondents. If, on the date of that suit, 
the share of the plaintiff in plot 362.1 
was already in the possession of Ram 
Naresh Lai as a usufructuary mortgagee, 
this plea might and ought to have been 
raised in the said suit. If the plea had 
been raised and substantiated, it would 
have been an effective answer to the 
plaintiff’s claim for joint possession 
qua the land in dispute. The plea was 
not raised and a decree for joint posses- 
sion was passed. It is not open to the 
defendants now to raise this plea in 
answer to tho present suit. The defen- 
dants are precluded from agitating tha 
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■(|i!e^!ion by the construct ive nilo of res 
jiu] ioata. 

a. iie ajipoal is allowed, the jiidginenb 
ol tlio lower ajipellate Court is rover.sed 
and that ol the Court of Jirst instance 
rcsloied with costs. 

Api)(f(il (lUoit'CH, 
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Dalal, d. 

M uiiicipal Jjufrd, JJeinu'f’s — Defoii- 
'dant — Appellant. 

V. 

i^arsinrjh Dutt Pande ‘^ind another — 
Plain tilts Pespundonts.' 

Second Appeal No. 755 of 1928, De- 
cided on U)tli December 1929, from 

decree of Dist. Jud^e, Benares, D/- 21st 
January 192.S. 

Act (2 of 1916). 
b. 160-No regular asse$s[nent nor altera- 
tion in assessmenl-Party aggrieved at being 
classed m particular class can sue for decla- 
ration of his non-liabilily in civil Court. 

W here Uicre has bdon no regular assessment 
or alcoraaon of assessment, anrl a i)art%' sues 

liable' to ba 

classul in a particular class of bax-inver pro- 

•S *^28' m Act (2 ofT916), 

“Lorry’' defined. thereunder - 

The main characfcaristic of Jorry is that it is 
vehicle for earrkiie of gooils. ^ u jfa U 

Harnawlan Prasn,l~!or Appellanb. 

, linipat, P, Pj. Banerji, N. Upa- 
■dinaa and L. N. Pan<hu-toy C- 
pondents. 

^ Two tax-payers who 

^ed fh! "f ‘‘i ’’'ra 

sued the defendant Municipal Board of 

vehicir ,'eed br'thf "" 

assessable to duty at thedaL^ ^d°Es Tb 

able a the rate of Es. 100 per annum. 

•deolt a In ° Courts granted the 

BoaiTl ?' “'e Municipal 

JJoaiJ has eome here in second appeal 

LiU most concerns with which one is 

acquainted the Municipal Boa^of 

Benaies evidently carries on its busi- 
itsfllf 

itse f in somewhat unpleasant situation 

■ as T 17 R “ 

Es 12 8 0 fo'" ‘“’f, “'®y 

K3. 12.8.0 for SIX months for payment to 

he municipality they wore told that 


thero has been no regular assessment 
No assessment book has been produced 
beioro this Court to indicate that the 
plaintilis have been assessed to a tax 
of Ps. iOO. The learned counsel here 
engaged by tiie municipality pointed to 
]ura. i.) of the plaint. In that paragraph 
nothing IS said as to actual assessment 
but the words used are that the defen-’ 
dant has been classing the vehicle as a 
lorry liable to ah annual tax of Bs. 100. 
After making such a statement,’ the 
plaintiffs were not prevented from rais- 
ing the objection that there was no 
regular assessment and that, therefore 
tbo jurisdiction of the civil Court as 
laid down under S. 160, Municipalities 
Act, was not barred. The judgment of 
the first Court was passed as far back as 
Idth September 1927, that is, more than 
two years ago. An appeal was filed to 
the District Judge in which no assertion 
was made that the plaintiffs had been 
assessed according to rule, though the 
tiial Court had definitely stated that no 
such assessment was made. This is not 
to be wondered at because the grounds 
of appeal are signed by an executive 
officer of the municipality Mr. B. P. 
Mehta, presumably unacquainted with 
law, and the learned vakil has coyly 
put his signature at one side as if dis- 
claiming responsibility for the grounds 
of appeal. Even in this Court after 
more than two years no assessment 
register is produced to satisfy uie that 
there had been an assessment of the 
plaintiffs for a sum of Bs. 100 per an- 
num. Section 160, Municipalities Act, 
1916, permits au appeal to the District 
Magistrate, but an appeal can only be 
filed from some kind of order and not 
against a verbal direction of an official 
of the municipality. In the case of a 
tax assessed by the municipality an ap- 
peal against an assessment or any alter- 
ation of an assessment may be made to 
the District Magistrate. In the presen* 
case both the subordinate Courts hav 
held that there has been no assessmenl 
No evidence is produced before me t 
come to a contrary conclusion. For tha 
reason the provisions of S. 160, Munici 
palities Act, do not apply and the civi 
Court has jurisdiction. 

It was next argued that the body wit! 
a seating capacity for ten passenger 
having been placed on a Eord car i 
must be designated as a lorry. A lorrj 
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however, is defined as stated in the 
judgment of the lower appellate Court 
as a vehicle for the carriage of goods oi 
goods and passengers. The main chai- 
actei'istic, therefore, of a lorry is that of 
a vehicle for the carriage of goods. The 
'vehicle in dispute is not such, and, 
’therefore, cannot be designated as a 
lorry. Reference was made to a defini- 
tion given in the previous rules of Ist 
March 1924. Those rules, however, ap- 
pear to have been superseded by the 
rules published in the Gazette of 2ist 
January 1928. 

This appeal is dismissed with costs, 

Mr, Harnandan Prasad desired to pro- 
duce further evidence. I refuse to pei’- 
mit it as the municipality had sufficient 
warning for the last two years to prove 
in the lower appellate Court or here 
that the plaintiffs had been assessed ac- 
cording to rules. 

V.B./b.K, Appeal dismissed, 
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. Banebji and King, JJ. 

Jadunaudan Chaube and another 
Plaintiffs — Appellants. 

V. 

Suraideo Narain Lai— Defendant 
Respondent, 

Second Appeal No, 81 of 1927, Deci- 
ded on 27th November 1929, from de- 
cree of Second Addl, fudge, Gorakpur,' 
D/- 12th July 1926. 

(a) Tran«fer of Property Act, S. 3 (Ij— 
Scribe becomes an atlesting witness only 
when he signs with that intention. 

Although scriba of a dead cm ba an atbosting 
witnesB, he will not ba bo unless be intends to 

Bign tha dead as an attaBtiug witness. 

[P 223 0 2] 

(b) Transfer of Property Act, S. 3 (1) 
Scope. 

The dedaitiou of the term “attested" has ro- 
troBpoctive effect and the Court is bound to 
deem that the words always had that meaning 
and the effect is that it is necessary that the 
attesting witness must have signed the instru- 
ment in the preBsacs of the executant, 

[P 224 0 1] 

Baleshwari Prasad for Waliullah— 
for AppeUants. 

Ambika Prasad Dabe for P. L. Saner- 
yi— for Respondonli, 

Judgment. — The only point that ari- 
ses in this second appeal is whether the 
Courts before were correct in bolding 
that the mortgage deed in suit was not 
attested in the manner required by law. 
The mprigage deed bears the signatnre 


of the executor and in tlic margin of 
the deed there are tiie narae^ ot two 
persons purporting to l)e witnessess 
since each name is preceded by the let- 
ter *g’ (gawah). There is a fourtli name 
in the margin, namoly, Thal\ur Prasad ; 
but this name is not inoceded hy the 
letter 'g’ but by the latter 'd’ (dastkhat) 
showing that Thakur Prasad did not 
purport to sign as a witness of the deed. 
The evidence shows that Thakur Prasad 
was in fact the scribe of the deed. 

As regards the two signatures of the 
persons who purport to have signed 
as witnesses it has been found that 
one of them, namely Maheshar Ram, 
did not sign his name himself and 
that there was no proof that he had 
authorised the scribe to sign for him as 
an attesting witness. For this reason 
the lower appellate Court held that 
Maheshar Ram was not a valid attesting 
witness. We may mention that the 
trial Court found that Maheshwar Ram 
was not even present at the execution 
of the deed but the lower appellate 
Court did not come to a finding of fact 
on that point. 

The lower appellate Court proceeds 
upon the view that the other witness 
Ramjan Bam, whose name appears as 
an attesting witness, may be regarded 
as a valid attesting witness, but the 
document cannot be considered to have 
been duly attested because Thakur Pra- 
' sad, who is the only other person who 
could be- regal’d ed as an attesting witness 
did not sign the document as a witness 
but signed it as a scribe. We have al- 
ready pointed out tliat Thakur Prasad, 
as the scribe of the deed, must have in- 
tended to make a distinction between 
himself and the other two marginal wit- 
nesses since he only purports to have 
• signed the deed, whereas the other two 
marginal witnesses purport to have 
signed the deed as witnesses. Although 
the scribe of a deed can ba an attesting 
witness we do not think that be is so in 
the present case since it appears that 
he did not intend to sign the deed as an 
attesting witness. 

There is another objection to the vali- 
dity of Thakur Prasad’s signature as an 
attesting witness. The definition of “at- 
tested” which was introduced in the 
Transfer of Property Act by the amend- 
ing Act of 1926 to which retrospective 
effect was expressly given by the amend- 
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111,-^ Act ol 11)2/, lays down the ineanin;;^ 
\vlncli should be attached to Uie \vo‘;d 
: acteslctl and wc are bound to deem 
dial. LIjO woid always liad that meaning. 
' odor this definition it is necessary that 
'!><■ ai De-till- witness mnsr, have si^sned 
the Insti’imient in tite jncsi'iice ol tho 
(ixccntant. In tlie lii-us-nt case, 'I'liakur 
1 la-^ad deposes Miat tno e.'\ccuf aMt sirtci^d 
tiio d ocii II icni t in his prese [)(;[>_ but tiiei'O 
is no evddonce t]v,i Thaknr l>ra-:ud him- 
s<'i! sit^ned the du-uniont in I be jmesenco 
oflbe executant. On this groumr also 
wo bolt! tliat the signature of Tliakur 
Prasad can not be accepted as fcbo signa- 
fjinoi o> ! uij lit test v^■^t^6ss 

P |0 accordingly dismiss tbe anneal 
wifdi costs. 




-I p pea Is (1 1 s tn t v se<L 


A. 1. R.1930 Allahabad 224 

NfAMATL'LLAII, J. 

f .V/i n) S i ral i >1 (ja d/a/mr/eo— Plai nt iff 
■•“Aiipell ant. 

V. 

K,ww,U„i Ccii— DetemUnt-Rospon. 

dent, ^ 

{Second Appeal No. 939 of 1928 De- 
cjclecl on 6th Decemhor 1929 from 

^eo,™ of Addl. S,,l„.JuJgo, B«na,'es. D/- 

29 tb iebruary 1928. 

Landlord and Tenant -Eject ment-Sii it for 

Servant, wife or reiative of person in hr,* 

sets on cannot be .ejected -withr. *■ 
latter party. ^ without . making 

l\.ssj-ssion wrongful or othorwiso imoli-s 

P-rsoii ^and 

so no Uit for ejectment can lx* in<;fciditafl 
agiUMSl I. wrvant, wife or re];, live of , 

;"nZr'°" as do; 

P AppeUivnt. ' ^ 

pondentf Res- 

Judgment.— This appeal arises out 
of a suit brought by the plaintilf-appel-' 
lant for ejectment of the defendant 
and foi possession of a room and dalan, 

said to be m the occupation of the de- 

tendant. The house is alleged to be an 
endowed property dedicated to the idol 
in whose name the present suit has 
been brought by ^le surviving trustee, 

A t. Gangamani Debi. It was origin- 

Gant,amani Debi and Kuinudamani Debi 
the two wives of Chintamani Chakra, 
barty. Tho two ladies created the en 
dowment and installed the nhin^ li 
idol in part of the house. 


moiii has since died, leaving two sons ; 
Iineaiin Cliakwabarfcy and Panchcauri 
Chakra barty. -.Gangamani Debi, through 
whom the present suit has been brou-^ht 
in the name of the idol, is apparently 
on bad terms with her ., stepsons. Under 
tiie deed of endowment shells the sole 
surviving trustee after the death of’ 
Kuinudamani Debi. The defendant 
respondent has admittedly no interest 
in the house. The suit for ejectment 
was based on the allegation that the de- 
fendant was a tenant at a certain 
monthly rent. By a subsequent amend- 
ment the character of the suit was 
slightly, modified by treating her in 
t!i0 ciltornativo tis more licensaQ. 

The defence was that the defendant 
was neithei tenant nor in any manner 
holding permissibly from the plaintiff. 

U was alleged that the defendant was 
brought into the house by Kumuda- 
inani Debi, on whom she attended, that 
after the death of Kumudamani Debi 
^ incaiui Chakrabarty w'hq is residing 
in the house, allowed her to stay and 

that she is living with him as a member 
of his family. 

The Court of first instance decreed 
the suit. The lower appellate Court 
has, however, dismissed it on the find- 
ing that the defendant is neither the 

tenant nor the licensee of the plaintiff 

but is living in part of th^ house in the 
actual occupation of Tincauri Chakra- 
barty. The finding may be usefully 
quoted. It runs thus : 

I ha vs boea taken through tho eutire evi* 
deuce ou the record and I have uo hesitation 
in saj’ing that she was asked to -live in this. 

oiise as a servant. It appears that Mt, 
Uiingamaoi aii^l her stepson, Tincauri, have 
a leu out. The appellant is now living with 
I mcNiiiri, who is occupying the ground floor of 
the house. No specific portion of the? hooseis 
in he possession of the appellant but that she 
IS living as a serv.ant with Tincauri. Therefore 

she has no indepondent right to live in the 

house either as a tenant or a licenses (which 

Slieistliere with the permission 
o Tincauri and is living in tbe portion of the 
_ Ouse which he himsalf is occupying. This 
IS proved beyond doubt..’' 

In my opinion this finding, if Accepted 
will disentitle the plaintiff to a relief* 
Tincauri is in possession of the lower 
story either as a trespasser or with the 
permission of tho plaintiff, assuming 
the latter is the owner of the lower 
story. In either case the person in 
actual possession is Tincauri. ^The- 
members of his family, his servants and 
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retainers, though living with him can- 
not be considered to be in possession of 
the house. The proposition that a 
plaintiff can eject any of his servants, 
wife or relative, without impleading him 
as a defendant, is an impossible one. 
Possession wrongful or otherwise im- 
plies something more than physical pre- 
sence of a person. I am of opinion that 
the view taken by the lower appellate 
Court in dismissing the plaintiffs’s suit 
is correct. This appeal cannot succeed. 
It is accordingly dismissed. 

As the defendant contested the vali- 
dity of the wakf and the same having 
been given effect to a plea which has 
been found to be groundless, I order 
that the parties should bear their own 
costs of the first two Courts. The respon- 
dent will have his costs of this appeal. 

v.b,/b.K. A^'peal dismissed. 


« A. I. R, 1930 Allahabad 22S 

Full Bench 

MEABS, 0. J., SULAIMAN, BOTS, 
Bakebji, Youkg, Sen and 
Niamatullah, JJ. 

{Mal\ant)Shaniha Nand Gir Chela and 
Mahant Gayanand Gir — Appellant. 


V. 

{Mahant) Basiidevanand — Respondent. 

Execution First Appeal No. 156 of 
1928, Decided on 24th January 1930, 
against decree of Sub-Judge, Allahabad, 
D/- 4th February 1928. 

sjt fa) Legal Practitioner— He cannot be 
ordered personally to pay costs except under 
Civil P. C,, S. 35. 

(Per Full Bench,) — Ths High Court has no 
power ,to order a legal practitioner to paj' per* 
aonally the costs of an application or suit ex- 
cept in^cases to which S. 35 can be made appli- 
cable. [p 252 G 2] 

(b)^Interpretation of Statutes — Jurisdiction 
—Existing one can be taken away only ex- 
pressly or by necessary implication. 


per Menrs, C.J. and Boys aud-FoMny, JJ,] 
A jurisdiction existing in a Court can only 
taken away by the use of precise and distit 

j * u or some authorities ha 

oy ueceasary implication of the woi 
case law discussed,) [P 230 0 

Legal Practitioner's Act (13 of 187 
—High Court— Inherent powers— Bar Co^ 
ells Act (38 of 1926), S. 13. 

(Per Full PencA. )—In-herent powers of t 
Supremo Court of Calcutta were not con fen 
^ ‘Allahabad High Court by tha Indi 
High Courts Act of 1861 and uo power to ex\ 
else inherent disciplinary jurisdiction over lei 
praotltioners independently of the Legal Pn 
tltionerfl Act and the Indian Bar Councils i 
now exists in the Allahabad High Court in r 
pect of their professional or other miscondu 
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C. J., Boy.^ and Young, JJ., contra.) 

[ I’ 2310 23 

(d) Legal Practitioner— Contempt — Sub- 
ordinate Courts cannot punish for contempt 
except under Penal Code, S. 228. 

r' (Per Full Bench.) — No power to punish for 
contempt- of an inferior Ccurt now exists inde- 
pendoutly of tho Indian Idjual Cod:' and tho 
Contempt of Courts Act and ]jo discipliuurv 
power over legal practitioners nr priwev to 
punish for contempt outside the provisioi s of 
the Indian Penal;Codo is vested in th ' sidjoidi- 
nate Courts. [P 23l C 2] 

(e) Interpretation of Statutes— Slatement 
of objects and reasons is not part of Act, 

(Per Full Bench.]— It is not permissible iii 
India to refer to tho statement of objects and 
reasons which accompanies the draft Bill when 
it is first introduced in tho legislative body. 
Unlike the preamble, the headings and tho mar- 
ginal notes, the statement of the objects and 
reasons is no part of the Act as passed by the 
legislature; 14 Ml. 145; 22 Bom. 112; A.I,R. 1928 
Lah. 35 and AJ.R. 1917 P. C, 42, Be/.; 22 Cal, 
788, Es' 2)1. (Hears, C. J., Boys and Young, JJ., 
contra.) [P'233 C 2] 

* (f) Bar Councils Act (38 of 1926}— Legal 
Practitioner cannot now be proceeded under 
inherent jurisdiction. 

(Per Sulaiman, Banner ji ond Sen, JJ.) — In- 
dependently of the Indian Bat ’Councils Act tho 
High Court does not any longer possess any in- 
herent jurisdiction to puui.sh an advocate for 
professional misconduct or to adopt a procedure 
for enquiry other than that laid down in tho 
Act or to pass an order for costs against him or 
impose a fine which are not contemplated by 
ths Act; A. I. R, 192G All. 623, Ref. 

[P 239 C 2; P 240 C 1]. 

(g) Interpretation of Statutes— Judicial de- 
cision — Presumption. 

(Per Sulaima7i, -Banerji and Sen, JJ.) — The 
legislature must be presumed to know the course 
of judicial decisions. [P 240 G 2} 

^ (h) Civil P, C., S. 35 — S. 35 has nothing, 
to do with misconduct of advocates—Costs 
can, however, be ordered against even upon 
party responsible for them. 

(Per Banerji aiid Sen, JJ.)-Uo 

doubt S. 35 as it now stands has a wider 
scope and aufchoriz’s a Court in appropriate 
cases to make an order as to costs, against a. 
person wlio is strictly speaking not a party to 
the litigation. But the section has uothiugtc 
do with the misconduct of advocates. Cases of 
contempt of Courts stand on a separata footieg 
and are not within tho scope of the section, as. 
inferior Courts have no jurisdiction to punish. 
for contempt of Court in cases not falling with* 
in Penal Codo, but under this section Court can 
order payment of costa by any person who is 
really responsible for those costs, that is, has 
been the cause of those costs having been in- 
curred, whether he is a party to the suit or not 
and whether those costs have been -directly oc* 
easioned like commission or omission, 

" [P 241 C 1 21. 

(i) Civil P. C., O. 45, R. 7-Proprie- 
lary interest of surety is not extinguished— 
It merely becomes the first charge on the 
property — Liability of property discussed— 
Such interest is not exempt under Transfex 
of Property Act, S. 6 or Civil P. C., S. 60. 
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f. (Pi?r SftlaijnaK, Banerji aivl Sen, JJ.) — 
\Vli i> either i 111 niovabb or moveable property 
is off'r -tl as s-ourity th? proprietary iiit'r'st of 
l.he sur-tv is not autom itically estiiigaish m 1 
and niorely a first chirije is created on the 
rsaciirily wiiicli will have to be availaHle in thi 
first instance for the purpose for which, is his 
been offer -d, Although the depositor cannot 
defeat that purpose his power of disposil of his 
■security subj'ct to tint cii irg; will subsist, and 
his int-L-'st in the surplus which miy ri* 
main over is both transferable and attachable. 
Such an interest does not como within any of 
the eseptions in 3, 0, T. P, Act 

nor is such s-curite oserapted from attachment 
under 3. HO, Civil P. C. If th-e d.cree- holder de- 
sires to It cuitious there is nothing in law to 
prov-ent him from applying to the Court for at- 
taching tho seenrity so as to prevent the jiidg- 
mont-debtor from dealing with it personally any 
fnrth -r. It is not only permissible to a decree* 
holder to attich the security but he has a right 
to do so subject .always of couiss to the first 
charge created and the Court has no discretion to 
refuse his prayer. The only condition wliich tin 
Court issuing an order for attachment must im- 
pose is tliat the previous charge croatad in the 
property is iu no wav to be affected. 0.21, R. 52, 
is specially appiicablo to attachment of property 
in the custody of any Court of public officer: 
1929 Paf. 97; 9 Pat 478 Ref. [P 242 0 1, 2] 
Civil P. C,, S, 35 — Relief asked tnore 
than one can get — Pari should be allowed 
(that could be granted — Costs as to rest 
ahould not be saddled on parly as discipli- 
nary measure. 

(Per SwlaiwidJi, Banerji and Sen, JJ.) — The 
more fact that tho plaintiff or the applicant has 
asked for more than he can get does not give the 
Court any discretion to refuse to grant oven that 
part of the relief aslC’.’d for to which ha is en- 
titled aud to make his advocate to pay tho costs 
-subsequently. Courts exist. for doing justico and 
jQOi forcing anv disciplino against litigants. 

[P 244 C 1] 

' (k) Legal Practitioners Act (18 of 

1879) — Preamble — "Consolidates,’* meaning 
of — It is complete Code on the subject. 

(Per Fall Bench.) — Tho Act does not merely 
eousolidata previous enactments but the*whole 
Taw on the subject and it does not merely con- 
solidate pre-existing law but also amends it 
'Which taken with the consolidation of tho same 
implies both addition to and derogation* from 
the pre-existing law, It is a complete Code in 
itself as regards the subject it deals with. 
•^j¥ears, C. J.,^oys and Young, JJ. contra.) 

[P 247 0 1] 

(I) Civil P, C., S. 35 — Costs by way of dii- 
'cipHnary action ate not permissible. 

- (Per N iatnatullak, /.l—S. 35 was not iatea- 
ded to confer any disciplinary jurisdiction on 
any Court inferior to a High Court which can- 
not acting under that section against a legal 
practitioner for what amounts to misconduct 
•err other reasonable cause justifying the exis- 
tence of disciplinary jurisdiction. The right to 
receive and the liability to pay costs under 8, 
'35 must be treated like any other question iu 
the case and no Court of appeal can ever ba 
justified in making it a matter for consideration 
over the beads of the parties to the case; an 
.action which has all the attributes of a discipU- 


narv moasuro to which different considerations 
shoiiU apply. [P 249 C 2; P 250 0 1) 

Tej Bahadur Sapru, B. L. Dave and 
Ambka Prasad Pande^iov Applicant. 

Janhi Prasad — for Respondent. 

Gooeriiinent Advocate —for the Crown, 

Mears, C. J., Boys and Young, JJ.— 
One Basdeonand Gir obtained leave to 
appeal fc-o the Privy Council and on the 
due date deposited a sum of Rs. 4,000 
as seeurit^y for costs and a further sum 
for printing charges. 

On 2nd November 1927 Mr.- Newal 
Kishore, who was the legal practitioner 
for Shankornand Gir, the respondeat to 
the Privy Council appeal, drafted an 
application to the Court of the Subordi- 
nate .Judge at Allahabad in which he 
prayed tliat the cash certificates for 
Rs. 4,000-12-0 and a sum of Rs. 798-11-0 
for printing charges, which had been 
paid into the High Court by the appel 

lant, might be attached : 

"and the amount of the decree may be so fat 
as possible satisfied by attachment thereof." 

The application came before Sude3ha*f 
Maitra on 4th February 1928. His order 

was a short one and may ba given in fall. 

"The items objected to relate to the printing 
charges and security furnished by the defen- 
dant objector in connexion with his appeal to 
His Majesty in Council. The decree-holder is 
anxious to lay his hands on these items too 
towards thi satisfaction of his decree. No 
doubt, and it is not disputed, the same belongs 
to the defendant, but if ha were to be deprived 
of it at this soage, it would be denying him his 
inherent right to appeal. It is not charitable 
for tho decree* holder that he should pursue the 
judgment- debtor to this extent. As a Court of 
justice I think I should intervene equitably to 
Ist the judgment'dabbor approach the Privy 
Council. In this view of the matter I allow 
this portion of his objection and direct that the 
two items shall not be attached in execution. 
No costs allowed.” 

It is clear that the learned Judge did 
not regard the application in a favour 
able light. He did not discuss whether 
the application was in part good and in 
part bad, and whether the one could be 
severed from the other, for the evident 
reason that the decree-holder was an- 
xious to lay his hands on tho money 
deposited in the High Court, with the 
result that if the application was granted, 
the appellant would be deprived of his 
right of appeal. The applicant did not 
ask for and did not want an order at- 
taching any surplus, that might remain 
after tho decision of the Privy Coanoil* 
He wanted immediate payment of tho 
money and nothing else. 


f 
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Shantanand Gir appealed from this 
order. *The notice of appeal is undated 
and is signed by Mr. A. P. Pandey 
and Mr. B. L. Deva. The application 
(para, l) sets out that the Court below 
was wrong in refusing to allow the de- 
cree-holder "to proceed against the said 
money." When the matter came up for 
argument in this Court it was apparent 
that Mr. Pandey had become aware of 
the dubious nature of the application, 
and in an attempt to render it innocu- 
ous, he claimed bo attach so much of the 
money as might not eventually be re- 
<]uired to satisfy the costs of the appeal. 
Had that been the form of the applica- 
tion in the first .instance, no objection 
could have been taken to it. 

The original application being in the 
opinion of the Bench a reprehensible 
proceeding which amounted to an abuse 
of the process of the Court, they issued 
notice 'to Mr. Newal Kishore . and Mr. 
T^andey • 

“to argue the general question •■whether this 
■Court has power to order a legal practitioner 
in appropriate circumstances to pay personally 
-the costs of an application or suit, and secondly 
if the High Court has such power, whether it 
■should bo exercised in the present case." ; (Vide 
X I. R. All. 794 (at 796). 

The matter was referred to this Full 
Bench and at an early stage of the pro- 

Pandey stated that at the 
appeal : 

bwOrfKftolo&imon ground between counsel and 
the -Bench that the object of the originalap- 
■plication in the Court below was to burke the 
appeal to the Privy Council." 

This statement was taken down word 
for word. It transpired subsequently 
“that Mr, Pandey had argued the appeal 
in this Court without having had a con- 
sultation" with Mr. Newal Kishore or 
the client and so his statemont must 
nob be taken to have been a repetition 
of anything said by them to him. That, 
however, does not destroy its force, and 
we can have no doubt that Mr, Pandey 
(a practitioner of repute and experience) 
and the Bench were right in describing 
the proceedings in the lower Court as 
having for their object the destruction 
erf the appeal. 

If the application had been granted 
and the money withdrawn, the res- 
pondent to the Privy Council appeal 
would have contended that the time for 
uny second payment in had expired and 
the certificate must therefore be can- 
Wide ; A. I. B, 1929 All. 791, 


celled. Whothor this manoeuvre would or 
could have been eventually carried to a 
successful conclusion is immaterial. 

After Mr. Pandey had explained fcho 
position as he conceived it to be, Mr. 
Newal Kishore w.vj asked for his ex' 
planation. He gavo one which we 
regret to say was in our opinion untrue. 
He said that it was hoped tliat thn 
result of the application would bo that 
the appellant would pay over to liis 
client another and a different sum of 
Bs. 4,000 so as to protect the Bs. 4,000 
lying in Court. That explanation is 
foolish. If true, it indicates an inten- 
tion to squeeze money out of the appel- 
lant by an application, which Mr. Newal 
Kishore must, as a lawyer, be deemed 
to have known had no, possibility of 
success. The reason why, in our opin- 
ion, he invented this story is that 
having heard Hr. Pandey ’s explanation 
and our reception of it he was afraid 
to admit the obliquity of the motive. 
We have got to say what was, in our 
opinion, the motive and 'we feel no 
difficulty about it. A perusal of the 
application shows that Mr. Newal 
Kiahore’s client wanted in the words of 
the Subordinate Judge "to lay hands 
on the money.” A perusal of the judg- 
ment of Mr. Mitra shows that the 
argument pi'oceeded on that basis and 
that the effect, i. e., the destruction 
of the appeal to the Privy Council, 
would follow as the result. That being 
the line of argument in the lower Court, 
there can be no doubt that the applica- 
tion when drafted was drafted with that 
object and intention. 

Mr. Newal Kishore must have known 
perfectly well that no Court in this 
country has ever passed an order allow- 
ing money paid in by an appellant fee 
the Privy Council to be taken out by 
any adverse claimant. If wo were to 
accept his own explanation, the appli- 
cation was intended as a lever to ex- 
tract money from the appellant. That 
in itself is an abuse of the process of 
the Court. We believe, however, that 
Mr. Pandey was right when he said the 
object was to burke the Privy Council 
appeal, and that he, when in Court, 
quickly realised the impropriety of the 
whole proceeding and tried to get on to 
safe ground by asking the Court to 
disregard his prayer for immediate pay- 
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meni and tooidei' the attaclimeut of 


the eventual balance, if any. 

It i.s sii^i^ested tlmfc since tlie actual 
ap'jlicalion , which was drafted and tiled, 
was in loiui an apiilication jicimitted hy 
the Co(ie ol (Jivil rrocedure, it is immate- 
rial to consider ^^ith wliat intention 
Mr. Newal Kislioie drafted the apidica- 
tion and pros.sed it. lint it i.s imjios- 
sihlo to divorce an act Iroin the intention 
w’liich aecompanit s it. As Lord Bowen 
.J, said in IJilninuton v, F itimauricc (l). 
“Tlio state of a man's mind is as much 
a fact as the state ol his digestion'” 
lb is an inference from circumstances. 
In support of this view we have a 
dcci.'jion most directly in point in MiUcr 
V. K710X (2), wliere it was said ; 


“It cent 'rapt to abuse the process 

of tlic Court by wilfully doing any wrong in 
oxecutiiig it, or iniiLing uso of it as Landis to 
do wrong." 


Again it was held in Taylor v. Law- 
rence (3) that it would be proper under 
the inlierent jurisdiction to order the 
solicitor to pay costs to the other side 
where he has improperly undertaken 
a case without any bona 6cle chance of 
success or for the purpose of exacting 
money from the defendant. This latter- 
phrase exactly covers the present 
case. 


The utter impossibility of divorcing, 
in a matter such as we are considering, 
an act from the dishonourable intention 
and purpose with which it was com- 
mitted is apparent, if indeed support 
is required for such a proposition, from 
the view expressed. In re, Grey (4) 
where the jurisdiction of the Court 
over its officers was declared to exist 
for the purpose of enforcing honourable 
conduct on the part of the Court’s own 
officers : 

“Can it then be gravely suggested that 
it is open to a legal practitioner to em- 
ploy a process of the Court for a “ dis- 
honourable ” purpose ? 

The question being with what inten- 
tion Mr. Newal Kishore drafted the ap- 
plication, we have the following facts. 
He appeared in Court in a proceeding 
which he must have known could not 
succeed. He frankly asked for the re- 
moval of the money from the High Court 
and for n o thin g le ss. When the Judge 

(1) [1886] 29 Ch.“¥.“ 459=55 L.J. Ch. 660= 
50 J. P. 52=33 W. R. 911=53 L. T. 369. 

(2) [-1838] 4 Bing. N. C. 574=132 E. R. 910. 

(3) [189211. J. 422, 

'4) [1892] 2 Q. B, 442. 


laid emphasis in his order on the resulb'v 
namely the sweeping away of the Privy- 
Council appeal, he did not dissent from- 
that as tlie logical consequence. Ifc was. 
indeed the desired consequence. Can 
anyone doubt that the drafting of the: 
application was the first essential step 
wiiich it was hoped would result in th& 
ultimate burking of the appeal if by 
good luck the Court could be imposed, 
upon sufficiently to make the order? 

We find this in fact to have been hi& 
intention and that it w^as reprehensible 
and that his action amounted to con- 
tempt of Court. The result has been 
to put the appellant to expense in the 
Court of the Subordinate Judge and 
in this Court. That is the direct con- 
sequence of tlie initiation and prosecu- 
tion of proceedings which were in their 
nature an abuse of the processes of th^ 
Court, 

In this connexion it is important te 
note that neither Sir Tej Bahadur Saprn 
nor Mr. Pandey nor Mr. Newal Kishore 
attempted to justify the application or 
the proceedings in the lower Court as 
being made honestly in good faith. 

In these circumstances can any deci- 
sion be more right and proper, if the 
Court has power so to order, than that 
Mr. Newal Kishore should reimburse the 
appellant for all the expenses to which 
he has been put by proceedings launched 
against him without lawful (justifica- 
tion. 

Mr. Pandey stands in a different posi- 
tion. Ifc is true that he signed the 
notice of appeal but he was not the 
originator of the proceedings, and as 
we have said, he virtually abandoned 
the application as untenable. In on? 
view it w^as not until he was preparings, 
the case, perhaps not even until he was- 
in Court; that the real objeot of the pro- 
ceedings dawned upon him. He theni I 

sought to get out of the difficulty in* | 

which he found himself by saying he* ^ 
would be content with an order of at- 
taebment limited' to any balance which 
remained after satisfaction of the costa j 
of the appeaL We repeat that his client* ’ 
did not want that, indeed never had 
asked for it. As Mr. Pandey had no inv 
structions from his client or Mr. NewM 
Kishore, it is obvious that be did this of 
his own motion, because he realised the- 
impropriety of the original proceedinga 
and was not prepared to support thom*- 
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We are therefore of opinion that 
Mr. Pandey’s conduct was not repre- 
hensible. 

It now remains to consider the 
powers of this Court to deal with the 
state of facts which we have found to 
he established and -more particularly 
whether this Court has power in appro- 
priate circumstances to order a legal 
practitioner to pay - costs personally. 
‘Those powers, if they exist, might exist: 

(1) as “ inherited, ” i. e. they might 
he found to have existed in some pre- 
vious Court of which this is the direct 
successor, though its name and constitu- 
tion may have changed. In the present 
oase there is no suggestion that this 
Court is the direct and immediate suc- 
•cessor of any earlier Court having such 
powers, and it would not be necessary to 
mention this possible source, Imt that 
there has been some confusion in the 
■argument and discussion between “ in- 
herited " “ inherent ” and “ statutory ” 
powers; 

(2) as “ inherent ” in every Supreme 
'Court; 

(3) as particularly statutory, i. e. 
/directly conferred by statute ; 

(4) under a general power conferred 
hy S. 35, Civil P. 0. 

It being unnecessary to consider whe- 
ther this Court has “ inherited ” powers 
further than we have already mention- 
ed, we proceed to consider the 
.question whether the Court has any 
“inherent” powers, and if so, the nature 
and extent of those powers. 

To facilitate appreciation of what fol- 
lows we may state forthwith our conclu- 
sions and then our reasons therefor. 
We are of opinion : 

(a) That tnis Court has inherent 
powers to punish contempt of Court 
■committed against either this Court or a 
■Court subordinate to it. For such con- 
iiempt this Court has power to inflict a 
punishment of fine or imprisonment, 
\b) That this Court has such power to 
punish for contempt committed by any 
person, whether that person be or be 
not a legal practitioner, (c) That, based 
X)n and having its origin in the power to 
4eal with contempt, this Court has the 
more particular power to direct a legal 
practitioner to pay costs to the extent of 
the loss sustained by the injured party 
where he has committed a reprehensible 
Aot in the performanee of a professional 


duty such as would he performed liy a 
solicitor iu England. 

So far as this Court is concerned, tho 
question whether it has inliorent ])Ower3 
to punish a contempt oi Court committed 
against a subordinate Court was defi- 
nitely answered in the allirmativo hy tho 
decision of three Judges in tlio Special 
Bench case Hadi Hiisain v. Nasiniddiit 

(5), and was further settled beyond any 
doubt by Act 12 of 1926, which came 
into force on 8th March 1926, but which 
had not come into force when the con- 
tempt in the case just referred to was 
committed and tne proceedings initiated. 

Before leaving this point wo may 
refer to the. decision in R, v. Ahnon (6), 
in which it was said that it is a neces- 
sary incident to every Court of Justice, 
whether of record or not, to fine or im- 
prison for a contempt of the Court acted 
in tlie face of it. 

That this Court, having inherent 
power to punish for contempt of Court, 
is not deprived of that power by the 
mere fact that the offender is a legal 
practitioner is really self-evident for 
there is no reason whatever why a legal 
practitioner should be in a privileged 
position. If support, however, be needed 
for this proposition it is to be found in 
Rainy v. Sierra Leone J notices (7) where 
the judicial Committee of the Privy 
Council held that they had no jurisdic- 
tion to entertain an appeal from orders 
made by a Court of Record in the colonies 
inflicting a fine upon a practitioner for 
contempt of Court, such Court being the 
sole Judge of what constituted tho con- 
tempt. Prom this it is clear that (what- 
ever may be the effect of the Legal 
Practitioners and Bar Councils Acts 
upon inherent powers to deal with mis- 
conduct, which we shall next discuss) 
this Court has inherent power to punish 
any act by a legal practitioner which 
amounts to contempt. 

The present .Bench of seven Judges 
being agreed that the High Court of 
Allahabad being a Supreme Court in the 
sense in which that term is used in Eng- 
land, has prima facie an inherent juris- 
diction to deal with its own officers and, 
included in that jurisdiction, power to 
order a legal practitioner to pay costs* 
it remains for us to discuss whether that 

(5) A. I. B. 1026 All. 263=48 AH. 711 (S.B.jT 

(6) [1765] Wilm 243=97 E. R. 94. 

(7) [1853] 8 Moo, P. 0. 47=14 E. B. 19. 
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inhei’ciifc iurisdiction has been superse- 
ded or taken away from the Court by 
legislative action. 

A deference Jias been made in argument 
to Cl. ii| rjottci'S Batenli, which it was 


suggested limited the powers of the Ap- 
pellate Court in this respect to tlio 
j^owois oxcrciseablo by the Subordinate 
Couits, but the ai' ument was not and 
could not be seriously pressed in view 
of the fact that the inherenij powers of 
the Gouit, hatever they may be, exist 
independently of statute. 


words should bo ivory strong which are teli-'d 

Upon to take away such power/* 

Examples need not be multiplied 
This rule for the construction of sfca* 
tutes has been explicit in English Law 
for centuries. Bearing this in mind' 
we now \vill discuss the statutes in. 
India which, it is suggested, take away- 
or limit the admitted inherent jurisdic- 
tion of this Court. The first is Act 18- 
of 1879 known as the Legal Praebition- 

ers _ Act. The preamble to that Act 
begins: 


Hig only otlier legislative action 
which, it is suggested, has taken awa; 
finin^ til is Court its inherent power 
adniittedly ];rc- existing, is to bo foum 
in the Legal Practitioners Act 18 of 187! 
ann Councils Act No, 38 o 


192G. 


Is clear from tho authorities that 


a jurisdiction existing in a Court can 
only bo taken away by the use of pre- 
cise and distinct words in a statute or 


as some authorities have held by the ne- 
cossaiy imjilication of tlie \\ords used, 
lu the Same way if the common law is 
to he altered, there must be equally 
precision in the words of the Act. In 
the case of Galsxcorthy v, Burrant (8) 

tlio then Master of the Rolls said as 
follows: 

‘‘ According to the well established principle 
which regulates the construction of Acts of 
Parliament, an existing jurisdiction caunot be 

taken away except by precise and distinct 
words.” 


Lord Halsbury in Leach v. Bex (9) 
said: 

” If you want to alter tho law w’hicb has 
hasted for centuries to suggest that that is to be 
dealt with by iufereuec and that you should in* * 
troduce a new system of law without any spe* 
cific enactment of it seems to me to be perfectly 
monstrous.” 

' Tindal, C, J., in Albon y, Pxjhe (10) 
said: 

“ The general rule undoubtedly is, that the 
jurisdiction of the superior Court is not taken 
away, except by express words or necessary 
implication,” 

Lord Campbell in Sonthampion Bridge 
Co, y. Local Board of Southampton (H) 
said: 

''Inasmuch as the power of the Court Queen’s 
Bench to ebangs venue is a common law power 

"(6) [1860] 2 L. T. 788, 

• (9) [1912] A. 0, 305=82 L. J. K. B. 616=28 
T. L. R. 289=106 L, T. 281=56 S.J. 342= 
75 J. P. 201=22 Cox. 0. C. 721. 

(10) [1842] 4 Man. & G. 421=11 L. J. C.P, 266 
=6 Scott. (N.R.} 241. 

.<11) [1868] 8 E. B. 801. 


w neroas it is expedient to consolidate and 
amend the law relating to legal practitioners.” 

It has been contended that tho word, 
consolidate must bo consti’ued as- 
meaning that the law in relation to legal 
piactitioners as laid down by this Act 
IS conclusive and final and leaves exist- 


ing no other jurisdiction in tho Court 
to deal with legal practitioners. Wo 
have searched in vain for any authority 
which establishes such a proposition.. 

Consolidation ” is tho reduction into- 
systematic form of the whole of the sta- 


tute law relating to tho same subject 
matter as illustrated by judicial deci- 
sions. This is the definition given in 
the Encyclopedia of English Law, 
2nd Edn. Vol. 3 at p. 288. ‘‘ Consolida- 
tion ” merely places together in a latar 
volume of the Statute Book enactments 


previously scattered over many volumes:' 

The Courts will lean agaiust any presump*' 
tion that such an Act was intended to alter the 


common law: Griffith, C. J., in v. Clif- 
ford {12)." 


Another rule in applying a Consolf- 
dating Act is that the statutes not ex- 
pressly repealed continue in force with- 
out modification, The same applies to- 
jurisdiction. There is nothing in the 
Legal Practitioners Act which takes 
away the inherent jurisdiction of this- 
Court, There are no express, precise 
or distinct words.*’ By Ss. 12 and 13 it 
is enacted that the High Court may sus- 
pend or dismiss any pleader for certain 
offences, Ife in no way deals with tho 
inherent disciplinary jurisdiction over 
tho Court's officers which is based upon 
the doctrine of contempt: see Halsbury*- 
Vol, 26,^ p. 828, para, 1349: and tbe 
observations of Lord (Tustice Kay in 
the case In re, Grey (13) at p. 460. 

In England the jurisdiction of thft 
Court: 
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“ is quit? maspan^ent of the statutory jutisdic- 
tiou over solicitors in disciplinary matters now 
contained in tho Solicitors Acts 18B8 and 1919: 
sec Annual Practice, 1929, p. 2065." 

In the same way the inherent juris- 
diction of this Court is quite indepen- 
dent of the statutory jurisdiction con- 
tained in the Legal Practitioners Act. 

In the case I ft rc, GTey (13) at p. 441 
Lord Esher said: “It was suggested 
that there are other means (i. e., pio- 
ceedings before the Incorporated Law 
Society to strike the solicitor off the 
roll): , 

" of proceeding against the solicitor for any 
breach of duty which ho may have committed; 
but the fact of there being such other means 
dees not taka away the jurisdiction to make 
the order for payment of the money. Of 
course, it would not be exercised cumulatively 
in addition to such other means, but a Court 
may take whichever course it may think right.” 

Wc may look at this mattor from 
another aspect. The improper act of a 
solicitor or in this country a legal prac- 
titioner acting as a solicitor may 
amount to mere neglect, or to something 
more grave and amounting to miscon- 
duct. It is clear that in England the 
summary jurisdiction inherent in the 
Coui't may be and has been often exer- 
cised in cases where there is no allega- 
tion of acts amounting to misconduct 
but where there has been nothing but 
the “simplest neglect”: see in the case 
In TCt Dangcbt's Trusts (14), and Lord 
Justice Turner in Diccon v. Wilkinson 
(15), in which ho said: 

"I strongly iuclino to tho opinion that the 
jurisdiction is not limited to cases of malfeas" 
anco but extends also to cases of moro neglect." 

This view was endorsed ui In rc, 
Dangnr^s Trusts {i^) by Sterling, J. It 
being agreed that this Court had at one 
time inherent jurisdiction co-extensive 
w'ith that of the Supreme Court in 
England, to what extent is it to be sug- 
gested that inherent jurisdiction can no 
longer be exercised owing to the passing 
of the Legal Practitioners and Bar 
Councils Acts. Assuming for a moment 
that the inherent jurisdiction is super- 
seded in cases of misconduct within the 
meaning of those Acts, what is to be 
said in regard to the inherent jurisdic- 
tion to deal with cases of “simplest 
neglect How could it be possible to 
draw the line in each case between 


(14) [1689] 41 Oh. D. 178=59 L. J . Ch. 315= 
87 W. R. 651=60 L. T, 491. 

(15) [1649] 4 Da, Q. & J. 504. 


cases of neglect and cases into wliicli 
there enters an element of inisconduct. 

The Bar Councils Act No. 38 of l‘j2() 
is tho Act, which it is contended, 
clearly takes away tho inherent juris- 
diction of this Court. The prcamblo 
to this Act uses the word "consedidate 
and what wo have said above iv dating 
to the Legal Practitioners Ad: eiiually 
applies to the Bar Councils Act. 

In neither of these Acts is iherc air. - 
thing that expressly deprives this Court 
of its inherent pow’crs, nor lias our at- 
tention been draw’n to anything whai- 
soever in support of the bare asseition 
that the powders have been taken away 
by necessary implication. 

We are, therefore, of opinion that the 
inherent jurisdiction of the Court has 
not been superseded or medilied or in 
anv wav limited by either of tlioso tw o 
Acts. 

While this, beyond any doubt, is our 
opinion on the construction of tlie 
statute itself, we aro confirmed in our 
view' by reading the statement of olijects 
and reasons of tliis Act, In para. 5 ot 
the statements of the objects and 
reasons it is said: 

“Tho erislhig discipUncrij jurisaution o- 
the High Court should be viaintoined, l>ut the 
Court should be bound before taking discipli- 
nary action a gainst an advocate, except in 
regard io contempit of Court and tha like to 
refer the ease to the Bar Council for enquiry 
and report.” 

It is deal' from these woi'ds that the 
intention of the framers of the Act was 
clearly to save to the Court its original 
inherent jurisdiction in this matter. It is 
to be noted that the summary discipli- 
nary jurisdiction which wo are discuss- 
ing is based on the doctrine of contempt, 
and, therefore, tho words underlined 
(/^a/^c^ 2 e^?}above clearly cover the inher- 
ent jurisdiction of the Court in this mat- 
ter.Ib has been suggested that their Lord- 
ships of the Privy Council have held 
that reference cannot be made to tho 
statement of objects and reasons for 
the purpose of interpreting a statute 
even where there is ambiguity. It need 
hardly he said that if this were a cor- 
rect statement of what was held by the 
Privy Council, there would be an end 
of the matter, and no reference by a 
Court in India to the statement of ob- 
jects and reasons would be permissible. 
But it is far from clear that this is so. 
The suggestion has its origin in the re- 
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uiarkso! tiicir fjordsliips in Adminhtra- 
tor Genem! of nmoalv. Frem Lai (16) 
Jn t!ie yeai' 189-5. Their Lordships 
saving given r.lieir own view of tha 
ehect; ot tiie hiw which was inuler con- 

SlU''"' ’ ’ ’ ■ ■ • ■ - 
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fro; 




erat; 


Cion eonduded their judgment with 

observation: 

riioir LoL-Jshi^is obstrvj thiit Hi: two 1 ’■'irnci 
JiKLes vyliQ Cun<;Sit.uk'rl fliMirijonty in tli: a,,. 
pelJat * Court, although th :-y (b. not b.isj thnr 

JiKigmciits upon thnn ivf -r to tho prucj^diucs 
of 1 1.' I 'giH-tfcnr* whid, av^ulsod in th: passicK 
ol Ih- .Act of 1.>.74 I aids to th* 

s.n.ct,o., of S. 31, Th ii- Lordships think it 
icht to o.spr".ss t.h ,ir<liss-nt from that proposi- 
HO.I. riio samo r ‘aPniis which cscUd: th -s' 
conbKfu-atirnis^whui t of ati Act of a 

I -^isj.unro aro und- r constnictioii -ir* 
eginJIy cogent i„ th, > of :m Indian Statute.’’ 

-it Will be noticed that what their 
^^onl ships inohibited was a reference to 
the proceedings of the legislature which 
resulted in tho passing of the Act.” 
There is nothing in the above ruling 
proijibiting reference to the statement 
o objects and reasons which is not part 
of the proceedings of the legislature.'* 
-i-he use that had been made of these 
makers by the Calcutta High Court was 
«^wo-lold: see Admmiatrator General of 
Bengal y Prem La! (17), Pnnsep, J.. 
there said as follows : 

Accordingly tli: introduction of any Bill 
.ytothr L.-eisWivo Copocii is Phvavs Jooom 
juo eti bj n ss.itymint ol tlio objects and reasons 

sA k; , li,we taken this 

saakmeiit of objects and reasons into considcra- 

r wiV-s'^ f indSon of 

nm. bavo caused legislation on 

ail} particular subject and thj object which It- 
IS desirid to attain.” ^ which it 

Here Prinsep, J., specifically referred 
to the statement of objects and reasons 
as to the admissibility of reference to 
which he had no doubt and their Lord- 
ships of the Privy Council expressed no 
dissent from the use made of it, and 
thereoy imphedly assented to the use 

continued : 

is, as exparienca has showni 
whil- D^s!i in its character and scops 

^ committal to a Select Com- 

mitt e for report, after consideration of the 

nnd non oflx I ^ rious persons, official 
T/m .^'^'Oihcial, on the measure before the 
Council. As au easy and certain way of barn- 

and proposed 

tifi Committee it is not unusual, and I 

^ink not improper, to refer to the report so 
■tht^n* The report contains mention not Lly of 
the proposed amendments of the law but genS- 

(16) [1895] 22 Cal, 783 (7Ml==23 T a 
(U 8)=6 S«. 603 (P. c'r 
ifl7) [1894] 21 Cal. 732 (766;. . 


rally ro.isons for recommending them. By thi<. 
mj.ins vfi can b.ini thj reasons for which l«eis- 
laaon Ins 0 : 3,1 tlioaght necessary, and the 

wh^bV' ■' T'"- ! V P-‘’*’iieular points on 

wh.Lh it IS tbsired to anvnd the c.aistiug law or 

for [nssing any inw law,” 

It will bo noted again here that in 
thi.s passage referring to the Select 
Report, Pnnsep, J., speaks of using what 
lappened while the Bill was ‘‘passing 
through tho ^ Legislative Council ” a 
phrase practically identical with that 
usad by thair Lordships of the Privy 
Council, The proceedings of the 
legislature which resulted in the pass- 
ing of the Act” and it was in re 
gard to using these proceedings, i e 
the report of the Select Committee.’ 
bliat he expressed some diffidence, it 
would seem, therefore, that the cor- 
reet interpretation of their Lordships’ 
opinion is that what they were condem- 
ning was a reference to the proceedings 

0 lie Council and not the reference to 
the statement of objects and reasons. We 
are further confirmed in this view by a 
leteience, to the state of the law in Eng- 
land where, as appears clearly, the 
debates and other proceedings in 

arliament are not p*ermissible matters 

01 consideration, and where, as it ap- 
peais, there is no judicial authority for 
holding that^ material which precedes 
01 accompanies the presentation of the 
Bill, and of which the Bill is the direct 
outcome, is not admissible. Before 
considering further tho English law we 
would note that we have cousidered a 
number of cases in the Indian Courts 
subsequent in date to the decision of 

heir Lordships just referred te, but in 
none of those cases does the distinction 
t^o which we have adverted appear to 
ave been noted ; and, with one or two 
exceptions, they only refer to the pro- 
ceedings actually in the Council. In C. S, 
dramesioara v. Kittunni (18), their 

Jjomships of the Madras High Court 

said : ^ 

onif ^***^^^^**^.®’ there is some amhi- 

fL *^^3 preamble aod 

object of the Act can be referred to, as 

JV/Ti. 7 Privy Council recently 

Prasad/ia Row v. ' 

T nrH* y/' ^ I®)* I ^ this last cast caso 

Lordships of the Privy Council said: The c 

St ruction of tha sanads in the way their Lo 

ips construe them ha s the advantage of be 

f f 83 M. L. J. 591 (593) = 

A* 0* 173- 

d'?) A. I. R, 1917 P. 0. 42=40 Mad. 836 = 

I- A. 166 (P. C.). 
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ample accord with the known policy and ob- 
jects of the permanent settlement/* 

The learned Judges of the Madras 

High Court continued ; 

“ In Admiitisirafor General of Bengal v. 
Frein Lai (IG) their Lordships of the Privy 
Council said that the procjedings of -bha Legis- 
lature, which resulted in ths passing of an Act, 
cannot be referred to as Lgitimate aids to the 
‘Construction of thj particular ssoUon which 
was construed in that cas>. In that case, how- 
ever, the language, according to their Lordships 
-of the Privy Council, was quits clsar.“ 

Turning to the law in England, 
Craises in his Treatise on Statute Law 
'(Edn. 3, 1923), says at p. 121 : 

“ It is now generally agreed that reference 
may be made to reports on the effect and defects 
•of previous statutes in pari materia. In East- 
man Photographic Materials Co. v. Controller 
General of Patents (20), it was held that for 
‘the purpose of construing the Patents Act, 1888, 
reference could be made to the report of a 
commissioner appointed in 1887 to inquire into 
the duties, arrangements etc., of the Patent 
•Officer under the Patents, etc., Act 1883. Be- 
fore this there had been a disposition on the 
part of the Judges with some exceptions, to dis- 
: allow reference to such reports, which were 
considered scarcely legitimate guides to the 
construction of the statute which is the out- 
come of a report.” 

Again Craises says on the same 

.p. 121 : 

” The memorandum or breviate (semble, 
statements of objects and reasons] now usually 
prefixed to Bills of considerable importance, 
and espe nally to consolidation Bills, often sup- 
,plies useful hints as to the intention of the 
draftsman, but has not yet been adopted as an- 
aid to the Judges in construing the Act when 
^passed.’* 

This would seem to suggest at any 
rate, that the learned author does not 
consider prohibition of the use of such 
memorandum or breviate to be included 
in the prohibition of the use of the de> 
bates of other proceedings which may 
be properly described as proceedings 
in the passing of an Act. For the 
jreasons we have given, we do not 
>think that the interpretation which 
.has been placed on the decision of 
itheir Lordships in Administrator Gzne- 
ral of Bengal v. Prem Lai (16), 
•without any consideration of the 
•ossential difference between the state- 
;ment of objects and reasons and the 
•debates in Parliament or in Council, is 
justified. Altogether independently of 
ihe statements of objects and reasons 
•ve have given our grounds for holding 
4hat the Indian Acts do not take away 

iao) C1098] A. 0. 671=67 L. J. Ch, 628 = 14 
T. L. B. 527 =» 47 W. B. 162 = 79 
L. % 196. ^ 


the inherent powers of this Court, A 
consideration of the statement of objects 
and reasons of tlio Bar Councils .\ct, 
which we consider a legitimate, indeed 
necessary, aid to interpretation, in cases 
where there is doubt, puts tlso question 
wo have to consider in our opinion, be- 
yond argument. 

As to the scale on %vhich payment of 
costs may be ordered there can bo no 
doubt that : “ What is to be ascer- 

tained is the loss which the party has 
sustained.” Dixon v. Wilkinson (L5) 
and that the legal practitioner can be 
ordered to make good the loss occa- 
sioned by his neglect or breach of duty”: 
see Marsh v. Joseph (21). 

We restate then, our conclusions as 
to the inherent powers of this Court : 

(a) That this Court has inherent 
powers to punish contempt of Court 
committed against either this Court or 
a Court subordinate to it. For such 
contempt this Court has power to in- 
flict a punishment of fine or imprison- 
ment, 

(b) That this Court has such power to 
punish for contempt committed by any 
person, whebber that person be or be 
not a legal practitioner. 

(c) That, based on and having its 
origin in the power to deal with con- 
tempt, this Court has the more parti- 
cular power to direct a legal practi- 
tioner to pay costs to the extent of the 
loss sustained by the injured party 
where ha has committed a reprehen- 
sible act in the performance of a pro- 
fessional duty such as would be per- 
formed by a solicitor in England. 

It being our view that the inherent 
powers exist, as stated by us, in this 
Court by virtue of its being a Court of 
supreme jurisdiction, it is unnecessary 
to consider further whether we have 
powers co-extensive with the inherent 
powers exercised by the Court of King’s 
Bench in England, those powers being 
conferred on us by statute. It was held 
by a member of this Bench (Boys, J.), 
in Uadi Husain v. Nasiruddin Hyder 
(6), that the power was not only inhe- 
rent in this Court, but together with all 
similar powers exercised by the Court 
of King’s Bench was conferred on us by 
statute, and up to the present date no 
dissent from that decision h as been 

(21) [1897] 1 Ch. 218=66 L. J. Ub. 128 = 46 
W. B. 209=75 L. T. 558. 
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exiu'esscd in tlic law reports. But it 
is II n necessary to pursue this aspect of 
the case further. 

next Iiavs to consider the effect of 
K 35, Civil 1\ C. Siib-S. (1) reads as 
follows : 

** Suiijc'ct to Eindi coiiditioD? a’.i'l limitations 
as may bo [ir scribed, and li< tli ‘ provisions of 
an}' law for tlu tiiii ■ l/oinf:; in Iol'c ' tiia costs of 
and incident to .ill stril.< sliill bj in tlio 
cliscr-'tion cf lb' Con rt, and tdi ■ Court slnll 
Ijav-r /nil power lo d t rniii!'' bv whom or out 
of wbat proji rty and to wli.it cstout such costs 
arc tit be paid.'* 

Tiiey words * by wliom" are very wide 
and on tiie laco of Idiem would seem to 
give the voy largest discretion to the 
Court in the matlier of the payment of 
costs. Tliis becomes clearer when wo 
find Ciat in 8. 187. Civil P. C., of 1859 
and Hs. 219 aiul^ 220, Civil P. C., of 
1882, tiio words ’* hy whiom" were not 
used, but the words ' hy which party” 
w^ere used instead. The fact tliat the 
word p.irty” lias been expunged from 
the in'osent Civil Procedure Code makes 
it in our opinion clear that the words 
by ^Yllom ’ are deliberately used to give 
the Court complete discretion in the 
matter of costs. If siinytliing could 
make this clearer, w’e have only to look 
at S. 35 (a) (i) wliere the word ' jjarty” 
is used. }' or the contrary view it is 
nob, as wo understand, suggested in this 
case tliat eitiicr the terms of tiio Legal 
Practitioners Act or the Bar Councils 
Act or of any other statute override the 
clear wording of S. 35 and indeed it is 
manifest that an Act providing for the 
punishment of misconduct out not for 
payment of costs (except by a tortuous 
device to which we shall refer) cannot 
supersede an Act providing directly for 
costs but for punishment for miscon- 
duct. It is, however, suggested that 
S, 35 is not intended” to cover any 
case where the act of a legal practi- 
tioner comes within the scope of the 
term misconduct’ wTthin the meaning 
of the Legal Practitioners and Bar Coun- 
cils Acts, or that in some such way the 
clearly wide scope of S. 35 is to be nar- 
rowed, Nothing to support this assumed 
limitation is stated. In our view there is 
no justification for such limitation ; and 
we would go further and say that even 
where the act of the legal practitioner 
comes within the term “misconduct” it 
is not necessarily even desirable to pro- 
ceed under the Legal Practitioners or 


Bar Councils Act to the exclusion of S. 35, 
for the latter provision serves a wholly 
different purpose. The effect of S. 35 ig. 
to give the Court power nob merely to^ 
punish the offender but to punish him, 
with the direct purpose of compensating; 
the injured person at any rate to the 
extent of the legal costs. The only way 
by which rocoupmont of money to the- 
injured party could be effected as a re- 
sult of proceeding under either of the 
Acts named, would be by the tortuous- 
method of inflicting a period of suspen- 
sion upon the legal practitioner coupled' 
with a condition putting an end to or 
reducing the period of such suspension- 
in the event of his paying a certaia 
named sum by way of costs to the ag- 
grieved party. This lias only to be sta- 
ted to suggest the undesirability of ob- 
taining by such tortuous method a 
result which the legislature has clearly 
given the power to this Court to attain; 
in part at any rate by means of S. 35,, 
Civil P. C. 

In view of the opinion that we have 
expressed we would discharge the rule 
issued to Mr. Ambika Prasad Pandey and- 
in the exercise of our inherent powers 
direct the ascertainment of the total 
costs Suffered by the judgment-debtor as 
a consequence of the acts of Mr. Nawal 
Kisliore wTiich we have found to be re- 
prehensible and direct the payment of 
those costs to him by Mr. NewaF 
Kish ore. 

SuUiman, Banerji, Sen and 
.NiamatuMah JJ. — Our conclusions 
are as follows : 

1. (a) The inherent powers of tbfi 
Supreme Court of Calcutta were not con- 
ferred on the Allahabad High Court by 
the High Courts Act, 1861. 

(b) No power to exercise inherent dis- 
ciplinary jurisdiction over legal practi- 
tioners independently of the Legal Prac- 
titioners Act and the Bar Councils 
Act, now exists . in the High Court in 
respect of. their professional or othw 
misconduct. 

(c) No power to punish for contempt 
of an inferior Court now exists indo* 
pendently of the Penal Code and the 
Contempt of Courts Act. 

(d) No disciplinary power over leg®* 
practitioners or power to punish for con- 
tempt outside the Penal Code is vested 
in the subordinate Courts. ■ 
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2. (a) Section 35, Criminal P- C,, has 
nothing ■whatsoever to do with discipli- 
nary action against legal piactitionors 
for misconduct or with contempt of 
Court. 

(b) Under S. 35 costs cannot be 
awarded against a legal practitioner as 
such ; but where they have been oc- 
casioned by his act or omission under 
circumstances in which a stranger to 
the action can be made liable, he may 
be ordered to pay such costs. 

(c) Costs in excess of the taxable 
amount in the cause can in no circum- 
stances be awarded under S. 35, 

1. The legal position of Mr. Pandey 
was perfectly correct both as taken up 
in: 

(a) the grounds of appeal, and 

(b) his arguments, 

2. (a) The application filed Mr. Newal 
' Kishore was in itself innocuous. 

(b) The way in which it was pressed 
in argument in* the Court below was 
reprehensible, but the application should 
not have been dismissed in toto on that 
ground, 

(c) This is not a case in which costs 
can be ordered against* Mr, Newal 
Kishore. 

(d) *We express no opinion whether or 
not Mr. Newal Kishore was guilty of 
any piofessional or other misconduct or 
of contempt of Court. 

Sulaiman, Banerji and Sen, JJ. — 
The first question referred to the Full 
Bench is: 

“Whether this Court has power to order a 
legal practitioner, in appropriate circumstances 
to pay personally the cost of an application or 


tors perform in England. Ono would 
therefore expect tliat if advocates are 
acting like solicitors they would be sub- 
ject to liabilities similar to those of 
solicitors in England. 

The position of a solicitor in England 
is perfectly clear, lie is an olUeer of 
the Supreme Court of Judicature, ovei 
whom it exercises summary and disci- 
plinary jurisdiction and against whom, 
orders for costs of litigation, in api'io- 
priate cases, are frequently passed. 
This jurisdiction has always been con- 
sidered to be inherent and both anteee- 
dent to and independent of the rules of 
the Supreme Court. 

In Halsbury’s Laws of England \ o!, 26, 
Part 6, S, 1, p. 828, it is stated: 

“The Coiut possesses a disciplinary jurisdic- 
tion over solicitors, as being its oflicers. This 
jurisdiction, though it has been extended by 
statute and by the rules of th.i Supremo Court, 
is inherent in the Court, and is based upon the 
doctrine of contempt. It is cx.-rcjsaiile suin- 
mfirily by writ of attachment or by committal." 

In S. 2, at p. 830 it is stated: 

“The jurisdiction is based upon the right of 
the Court to require its oflicers to observe a high 
standard of conduct, it is immaterial that any 
misconduct of the solicitor is suggested. ‘‘ 

Aa to a solicitor’s liability to pay 
costs it is remarked in S. 3, pp. 832’ 
and 833: 

“The Court has power to order a solicitor to 
pay any costs occasioned by his misconduct 
or default im course of legal proceedings to the 
person injured -thereby or to indemnify his- 
client in respect of his liability to pay them. “ 

Numerous cases have been quoted in 
this part showing that solicitors were • 
ordered to pay costs direct to the 
opposite party where proceedings were 
instituted or defended without autho- 


Buit?" 

* In order to answer this it is necessary 
to examine all the possible sources 
through which this High Court might, 
have derived suoh jurisdiction. The 
jurisdiction might have been acquired 
not only under the Letters Patent, 
the High Courts Act, and subsequent 
statutory enactments, but might also 
have "inherited” from some of the 
Courts which were abolished or the 
High Court may possess an inherent 
jurisdiotion to deal with its officers in^ 
this way. 

In this province advocates ordinarily 
occupy the dual capacity .of counsel and 
solioitors. They not only “plead” but 
alio “act and have direct dealings with 
their clients, and indeed combine all 
the functions which counsel and solici- 


rity from the client, or on behalf . 
of a non-existent client or for non- - 
joinder or for bringing speculative.- 

actions etc, or default. 

A largo number of cases are collected . 
in the Empire Digest, Vol. 42, Part 10, . 
S. 4, pp. 337 to 355. In this Digest also 
in para. 3554, it is stated that* 

“Every Court poBsefisaB inherent authority to 
prevent contempt of its proceedings^ and exer- 
cises censorial power over its officers. 

The basis of this authority is the- 
maintenance of honesty of officers of the-- 
Court and a high standard of conduct: 
United Mining and Finance Corpn,, Ltd , , 

V. Becher (22). , , 

Oondery in his Treatise on Solicitors 
(pp. 1, 2 and 138) has pointed out that 

(93) [1910] 2 K. B. 296 (a05)=79 L. J. K. 

1006=103 L.T. 65, 


* 
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■ fclio liability of the solicitors in England 
exists on account of their being olticers 
of tile Court anil jurisdiction over them 
is exert- ised in that capacity. 

Jii tile Annual Civil Practice 1021), 
Fai t 1, division :i, p. 206o, it i-; clearly 
stated that the .suiumary jurisdiction of 
the Court over solicitors is cjuito inde- 
pendent of the statutory jurisdiction 
o\ei solicitois in disciplinary matters 
now Contained in the Solicitor's Act, 
18fc8 and 1,011). In addition to its statu- 
oory jurisdiftiun, the Supreme Court 
t^xoiciscs ii siifjiniiirv jurisdiction 0 V 6 r 
the proceedings of solicitors who are its 
-otliccMs. On p. 2067 it is further stated 
that the Court has also full power either 
umlei ifcs^ general jurisdiction or special 
lulos of C ourt summarily to visit a soli- 
citor witli costs occasioned by his mis- 
conduct. negligence or default. 

The Supremo Court of England has 
iiamed special rules for making solici- 
tors liable for costs, e. g., 0 54 R 7 

and 0. 65, Rr. 5 and ?1. But ’ those 
r ules are by no moans exhaustive and the 
•disciplinary jurisdiction is being exer- 
cised even independently of those rules. 

All the English cases which we have 
seen wore cases arising on the original 
^ide of the High Court and we have not 
been able to find any case wherein an 
-appeal from an inferior Court costs have 
reon awarded against a solicitor. There 
js, however, tim case of AshUif v. Sea. 
■'jraremhia which the Chief Justice 
remarked that t!ie King’s Bench: 

constantly eseroisjs its jurisdiction in cor- 
rectiug the niisboliaviour of ofticors iu all ia- 
■ fevior pirisdtcliioa.” ^ 

On principlo it would seem to make 
•no diffei-enco whether the matter comes 
up to the High Court on its original or 
Jie appellate side. As the jurisdiction 
la exercised over solicitors beoause they 
• are oflicers of the Court, the appellate 
Court would be seised of the whole case 
and can take disciplinary action no 
matter wl.etiier the liability arose on 
acconut of conduct before it or in any 
■ One of lbs suborJitiate Courts. 

But it is clear that even in England 
inferior Courts do nob posses discipli- 
nary jurisdiction over solicitors and a 
■County Court Judge cannot make an 

oncosts: Davies V, 

Am. p; 
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In India the Supreme Courts of Cal- 
cutta, Bombay and Madras had juris- 
diction within the areas of their res- 
pective presidency towns where they 
applied English Common Law. This 
earn mon law was not applicable to the 
Courts in the mufassil. In Dam Goo. 
mar Coondoo v. Chunder Canto Uukerji 
{2 j), their Lordships of the Privy Coun- 
oil remarked at pp. 235: 

'■so tar as cooeirns the mufassil there is no 
grvouiitj oil which it can bs contended that 
hesi liws are enforced there. The question 
has generally bien whether they are in force in 
the in-esideucy towns although the distinction 
betwejii the presidency towns and the mufassil 
nas not bsen always borne iu mind;” 

also see the Mayor of the City of Lyons 
v. Honblethe East India Co, (26) dd 
246-9. The mufassil was within the 
territorial iurisdiction of the Sudder De- 
'\\ani Adalat wliich in cases forwhich-no 
sjjecific rules existed had to : 

act according to justice, equity and good cons- 
cience. (H?g. 6 of 1793, S. 31).'' 

It may however, be conceded that the 
Supreme Courts possessed the same in- 
herent jurisdiction as the King’s Bench 
Division possessed over its officers. It 
may further be conceded that the three 
Presidency High Courts .of Calcutta, 
Bombay and Madras have, over and 
above the powers conferred upon them 
by their respective charters acquired 
other powers formerly possessed by their 
lespcctive Supreme Courts, even though 
16 teiritorial jurisdiction of the Presi- 
dency High Courts now extends over the 
w lole of the Presidencies and not only 
the presidency towns to which the 
jurisdiction of the Supreme 'Courts was 
imitod. In this sense one may say that 
6 Pi’esidency High Courts , which have 
supeiseded the Supreme Courts have 'in- 
herited’ the inherent jurisdiction of the 
Kings Bench Division, 

But the same argument cannot apply 
0 the Allahabad High Court. The pro- 
vince over which the Allahabad- High 
Court now exercises jurisdiction was 
never within the territorial jurisdiction 
of any of the three Supreme Courts and 
the latter had no jurisdiction over the 
Courts or practitioners in this territory. 

he province was originally within the 
juusdiction of the Sudder Dewany and 
JNizamat Adalat at Calcutta, and by Seg. 


(23) [1729] 1 Barn. K. B. 282. 
4) [1912] L. T. Jo. 577. 


654 (PC ^ I* 23=3 Sai 

-(26) [1836-37] 1 M.I,A. 175=1- Mco. P.C. 175: 

1 Sar, 107 (P.O.). 
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6 o£ 1831, S. 3 separafee Courts of Sud- 
der Dew any and Nizamat Adalat was 
constituted for these Provinces and was 
stationed at Allahabad. By virtue of S. 

6 it possessed within the territories sub- 
ject to it mrisdictioa : 

“all tlii pDwjcs vastad undar th? esis!;iog regu- 
lations in the Courts o£ tha Suddar Dewany and 
Nizamat Adalat. “ 

The Sudder Adalat at Allahabad was 
in no way under the Supreme Court of 
Calcutta, bub ' was the highest civil 
Court in the province and appeal from it 
lay directly to the Privy 'Council. This 
Court did nob apply the English Com- 
mon Law but acted according to justice, 
equity and good conscience. 

Our High Court was established in 
1866 and could hardly have ‘inherited' 
the powers of the Supreme Courts. To 
use the word ‘inherited’ with reference 
to our High Court is usin^ a somewhat 
loose language because that word would 
have been appropriate only .if our High 
Court had taken the place of any of the 
Supreme Courts and had succeeded to it. 
As shown above, our High Court has 
been established by Letters Patent in 
place of the Saddar Adalabs, and not any 
Supreme Court, w'hich had jurisdiction 
in this Province. 

Coming to the question whether the 
powers of the Supreme Courts have been 
conferred upon us by statute wa must 
examine the High Courts Act. Al- 
though that Act has now been repealed 
in toto, the jurisdiction conferred under 
it has been preserved under S. 106, Go- 
vernment of India Act, 1915. It has 
been suggested that the combined effect 
of Cls. 16 and 9, High Courts Act, 1861 
(24 and 25 Victoria, Ch. 104) is to confer 
upon our High Court all the powers of 
the Presidency Supreme" Courts. This 
was the view expressed by one learned 
Judge in Hadi Husain v. Nasiruddin 
Hyder (5) but another Judge was nob pre- 
pared to agree with that view. Now 01. 
16 does not confer upon the High Courts 
to be newly established all 'the powers 
of the Supreme Courts which were abo- 
lished, but only says that * 

** all the provisions of this Act, shall as far 
as oiroumstanoes* may permit be applicable^ to 
the High Court established in the said teirito- 
rles. » ' 

It undoubtedly makes Cl. 9 applicable 
to our High Court, Now Cl, 9 provides 
that : 

Baoh of the High Courts to be -established 
this Act shall have and exercise « * * 


jiirisdiction and all such powers and antliority 
for and in relation fco tbe adininisfir.ition oi 
justice in the presidency for which it is es- 
tablished (as may bo granted by the Lettovi: 
Patent), and subject and witliout prejudice to 
the legislative powers in relation to th.. mat- 
ters aforesaid of the Governor General in Coun- 
cil the High Court to bo in each, 

presidency shall have and exeri-i^'^ all juris- 
diction and every power and anthority whatso- 
ever ill any manner vestel in any of tho- 
Courts in the same presidency abolishc 1 un'ler 
this Act. ” 

Had the clause merely said that the. 
new High Courts shall have the powers, 
of Courts abolished, it would have fol- 
lowed that all the powers of the Sup- 
reme Courts which were abolished 
would be vested in such High Courts.. 
But the clause vests in the new High 
Court only the jurisdiction of the Courts 
in the same presidency abolished under • 
the Act, Applying this clause to our- 
High Court “ as far as circumstances, 
permit ” it \vould follow that in rela-- 
tion to the administration of justice in 
our province for which our High Court, 
has been established it has the jurisdic- 
tion of the Sudder Adalats of this pro- 
vince which were abolished, but not of 
the Supreme Court of Calcutta which 
was never a Court in this .province. It 
may also be noted that no such general. 
po? 7 er is referred to in S. 113, Govern- - 
ment of India Act, 1915. It cannot 
therefore be said that the Allahabad . 
High Court, in addition to the powers . 
expressly conferred upon it by the Let- 
ters Patent and the 'powers which the 
Courts situated within its territorial 
jurisdiction exercised at the time of 
their abolition, did also possess all the - 
powers of the Supreme Courts of the 
presidency towns. Had that been the ■ 
real intention the language of the two > 
clauses would have been quite different. 
It is therefore very difficult to hold 
either that the Allahabad High Court, 
has inherited the jurisdiction of tha^ ■ 
Supreme Court of Calcutta or that all. . 
the inherent powers *of the Supreme 
Courts have been conferred upon it by , 
statute. 

But there can be, no question that a 
High Court by virtue of its very con- 
stitution as the highest Court of Jus- 
tice in the province established by 
Boyal Charter must possess inherent . 
jurisdiction over its own officers, parti - 
oularly such as has been recognized to 
vest in the High Court of England. 
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Arlvoeatos aro iiinloubbaclly ollicors o[ 
the Goui't, and nnlosi^ the power is 
limited or regulated by statute the 
iiilicrcnt disciplinary jurisdiction, simi- 
lar to tint c:<ei'cisod in England, would 
exist. Tliat such inherent power can 
exi.sb was recognized in bho Full Hench 
CMse of lladi llu^nin v. Siuir addni 
I[nld(’r (o). 

Any inlieront power tint in ly be pos- 
sessed has been clearly saved by the 
Civil Procedure Code : vide S. 15 L of 
Act ') Oi IDOS. Similarly t!i6 Govern- 
meiib of India Act lt)L5, S, 106 leaves 
such jurisdiebion, powers and authority 
11 n touch ed, 

\\ hen tlie High Court for the N, W. 
r. was ostablislicd in 1886 such inher- 
ent iiu'isdietiou not having been taken 
away by anything in the Letters Patent, 
must be deemob to have existed 
so far at least as its extraordinary 
■original civil inrisdiction was con- 
cerned. That was long before the Le- 
gal Practitioners Act (18 of 1879) was 
; passed, which “ Consolidated and am- 
ended ” the law relating to legal prac- 
titioners, 

^ Bub as regards the appellate jurisdic- 
tion there was a specific Cl. 14 in the 
Letters Patent wdiicli somewhat restric- 
•tod it. It sai-d ; 

Tint with respseb to the law or equity and 
rule of ffood conscience to bo applied by the 

Slid High Court to each case 

coming h jfore it in the CTcrcisa of its appelUto 
jurisdiction such l.aw or oquitv and rule of 
good conscience shall he the law or equity and 
rule of good conscience which the Court in 
which the proceodings in such case wore ori- 
ginally instituted ought to have applied to 
•such case." 

This had the effect of preventing the 
High Court on its appellate side (civil) 
•from exercising any jurisdiction which 
the Court from which the appeal came 

• could not have exercised, unless of 
course by subsequent enactments, which 

• can always modify the Letters Patent, 

• such power was expressly conferred. It 
cannot be seriously denied that even an 
inherent power can be curtailed in 

> this way. 

Since the establishment of our High 
’ Court in 1866 the Subordinate Courts 
within our jurisdiction never possessed 

• any inherent disciplinary jurisdiction 

• over practitioners and this High Court 
therefore, would not under its Letters 
Patent have an inherent power in a 

- civil appeal to make an order, in the 
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cause itself, which the inferior Court 
could not have made. But so far as the 
disciplinary jurisdiction of the Hi«h 
Court and power to suspend or dismiss 
an advocate for misconduct in a sepa- 
rate summary proceeding were con- 
cerned, they undoubtedly existed. That 
jurisdiction was later on incorporated in 
the Le gal Practitioners Act of 1879 
and is now embodied in the Bar 
Councils Act (33 of 1926) so far as 
advocates are concerned. As shown by 
the preamble, tlie latter Act was inten- 
ded^ not only to “ consolidate ” but also 
to amend tlie law relating to legal 
practitioners.” As there was no statu- 
tory enactment existing previously and 
containing many of the provisions 
of the Bar Councirs Act, consolida- 
tion of the law cannot moan merely a 
reduction into a sj’’stematic form of only 
the existing statute law. S. 10, sub- 
Cl. (i) of the latter Act authorizes the 
High Court to " reprimand,” " suspend 
or remove from practice ” any advocate 
found guilty of “ professional or other 
misconduct ” and sub-Cl. (2) which is 
imperative enjoins upon the High Court 
the duty to refer a complaint of mis- 
conduct for enquiry either to the Bar 
Council or to District Judge. It lays 
down the procedure which has to be 
followed in cases of such misconduct. 
The punishment is also prescribed and 
it may be reprimand, suspension or dis- 
missal but not fine. The expression 
that the High Court " may of its own 
motion so refer any case ” to the Bar 
Council or the District Judge only em- 
phasizes its power to act suo motu and 
cannot possibly mean that when acting 
of its own motion it need not so refer 
the case' at all. 

It has been suggested that in order 
bo interpret the language of a section of 
a statute, it is permissible in India to 
refer to the statement of the objects 
and reasons which accompanied the 
draft bill when it was first introduced 
in the legislative body. We are un- 
able to agree with this view. Unlike the 
preamblej the headings and the margi- 
nal notes, the statement of the objects 
and reasons for the bill is no part of the 
Act as passed by the legislature. The 
statement merely indicates the original 
object of the mover of the billi who 
may be a private member and the 
language employed in the statement is 


4 

'3930 Shaj?tha Nand v. Basudevanand (FB) Alhhabsd 239 


•never the subject of discussion in the 
‘Council, The statement i£ not actually 
ia part of the proceedings of the council 
-or assembly, is very much on the same 
footing. It is also possible that the 
‘draft bill may by radical amendments 
‘undergo such a change as to .make cer- 
•tain phraseology of the statement 
wholly inapplicable to it. The motive 
>or intention of the mover of a bill is 
not necessarily a true guide to the 
miind of the legislature as represented 
■by the majority who passed the Act. 
ISIor is it possible to say definitely that 
"the original object has been retained 
'unless the entire proceedings of the 
■legislature are examined. 

No doubt it used to be the practice 
in the Calcutta High Court to refer to 
the proceedings in the legislature which 
resulted in the passing of an Act, but 
this was strongly dissented from and 
the practice condemned by this High 
■Court in KddiT Bdksh v. Bhdwdiji Pra- 
sad (27), Edge, G. J., declined to look at 
the objects and reasons referred to by 
•counsel and gave his reasons for such 
refusal (pp. 149-150). Straight, J., was: 

“glad that the learned Chief Justice bad 
apokeu with no uncertain voice on the subject. 

The Calcutta practice was disapproved 
■by their Lordships of the Privy Council 
in Administrator General of Bengal v. 
Prem Lai 2IuUioh (16). A learned Judge 
of the Bombay High Court in Queen.Em- 
press V. Bal Gangadhar Tilak (28) felt 
himself bound by this decision of the 
■Privy Council and held that the con- 
trary practice was wrong and could 
not be permitted any longer (p. 127). 
He also remarked that if he were to 
>consid 0 r the question apart from autho- 
rity he would agree entirely with the 
judgment of Edge, 0. J., in Kadir v. 
Bkawani (27). Ever since then it has 
been the invariable practice of this 
High Court not to refer to statements 
of objects and reasons' and it would be 
a bad precedent to depart from such a 
settled practice, impliedly approved by. 
the Privy Council at any rata so long 
as a contrary opinion has not been ex- 
pressed by a higher authority. The 
Lahore High Court also follows this 
practice Baj Ual v. "Barnam Gkand 
(29) A, 1. B. 1928 Lahore, p. 88 . It 

(a?) [1893] U AIL 146=(1B89) A. W. N. 6. 

(38) [18981 39 Bom. 119. 

W A. 1. R. 1938 Lab. 85. 


has been imagined that in Urli.m Kan- 
diihiri V. The Secrctanj of State (19) 
.their Lordships of the Privy Couticil 
referred to the statement of objects 
and reasons. An examination of the 
case will show that ib was not so. The 
object of an Act as gathered from its 
title or preamble should not be con- 
fused with the written statement of the 
objects and reasons accompanying the 
draft bill. 

But even if we were to refer to the 
statement of the objects and the rea- 
sons for the Indian Bar Councils Act it 
would only strongly confirm our view 
based on the imperative language of 
S. 10 that : 

“the High Court should be bound before 
taking disciplinary action against’an advocate 
to refer the case to the Bar Council for en- 
quiry and report.’’ 

To illustrate how the original object 
mentioned in the statement may not 
be wholly carried out in the Act we 
may here point out that contrary to 
the idea underlying the statement that 
the High Court should be bound to 
refer the matter to the Bar Council in 
every case, the Act gives an alternative 
discretion to the High Court to refer it 
to the District Judge instead. 

This enactment therefore now super- 
sedes the inherent power of the High 
Court to exorcise its disciplinary juris- 
diction in cases of professional or other 
misconduct in a sumary manner and 
also limits the punishment that can be 
imposed. Proceedings against advocates 
arising out of all cases of misconduct 
(professional or otherwise) can now be 
taken only under the Bar Councils 
Act. And under Chap, 1 R. 2 of 
our rules such a charge can be heard 
and decided .by a Bench of three 
Judges, and not by a Bench of one or 
two Judges, which ordinarily hears a 
civil appeal. 

That a power, authority or jurisdic- 
tion vested in the High Court can be 
taken away by a legislative enactment 
passed by the Government of India is 
clear from the words of Cl. 9, High 
Courts Act, quoted above, Cl, 35 of our 
Letters Patent as well as from the 
Government of India ActS. 131 (3) read 
with Sch. 5. 

It follows that independently of thei 
Bar Councils Act, the High Court! 
does not any longer possess any inherentr 
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i juri'^fliction to juinish an advocato for 
'piolt’Siiional or otlier misconducfe, or 
to adopt :i procediiro lor inquiry otlier 
than that laid down in tlie Act or to 
I pass an order lor costs ai^ainsb him or 
liinpo<e a lino which are nob contempla- 
ted hy the Act. 

it has next been siii^A'^^ted that be- 
cause the original foundation of discipli- 
nary jurisdiction in remote antiquity 
was the tloctrino of contempt, and tlie 
sbatenient of th(> o injects and reasons 
sliows tiiat the porver to deal with con- 
tempt of Court was loft untouched 
by the Bar Councils Act, the High 
Court still possesses such jurisdic- 
tion. Ti -,0 language of the statement is 
i nad m 1 SSI Ij 1 e, Init even without referring 
to that statement, we have not the 
least hesitation to say that the Bar 
Councils Act was never intended to and 
did nob itself take away any inherent 
jurisdiction to punish for contempt of 
inferior Courts that might be possessed 
by the High Court. That such inherent 
jurisdiction existed before 1926 is clear 

from Hadi Husain y. Nasiniddin 
Hyder (5). 

But^even this inherent power has now 
been “de6ned” and “limited” by the 
Contempt of Courts Act (12 of 1926). 
The High Court must exercise its juris- 
diction in accordance with the same 
piocedure and practice ” as it exercises 
in respect of contempt of itself. It can- 
nob take cognizance of a contempt 
which is an offence under the Penal 
Code, and the only punishment which 
it can impose under S. 3 is imprisonment 
01 fine, and the latter is limited to 
two thousand rupees. 

Now according to the practice of this 
High Court, cases of contempt of in- 
ferior Courts or those not committed' 
in facie curiae’ and particularly by ad- 
vocates, are heard by a Bench of three 
Judges, and not by the ordinary Benches 
which dispose of civil or criminal ap- 
peals. 

It is also obvious that a fine, which is 
permitted by the Act is not the same 
thing as an order for payment of costs 
against the advocate made in favour of 
the opposite party who can himself exe- 
cute it through the civil Court and re- 
cover the amount. Such an executable 
decree is not contemplated by the Act. 

In the absence of any specific procedure* 

S* 5 (2), Criminal P. C., would make the 
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procedure laid down in Chap. 28 of that 
Code for the recovery of fines applicable 
and the amount would be realised by 
the Collector and would go to the 

(lovernment Treasury and not into the 

pocket of the opposite party. 

It is equally evident that when the 
amount is not to be paid to the opposite 
party, tho scale of the amount should 
nob be determined by the loss susfcai- 
ned by th.at other party, and it cannot 
possibly be always so for the amount 
can in no circumstances exceed two 
thousand rupees. 

We are therefore clearly of opinion 
that the High Court has at least now no 
inherent jurisdiction to pass an order for- 
cosbs against an advocate and in favour' 
of the opposite party capable of execa- 
tion by the latter on the supposed 
ground of punishing him for a contempt 
of an inferior Court, 

It now remains to consider whether’ 
there has been any other statutory 
enactment which confers any power 
on the High Court to order an 
advocate to pay costs of litigation 
and if so to what extent. 

In the Civil Procedure Coda (Act 8 ot 
1859) there were Ss. 187 and 189 relating: 

to costs of an action. S. 187 laid down 
that : 

the judgment shall in all cases direct by 
whom the costs of each party are to be paid 
whether by himself or by another party, and 

whetber in whole or in what part or propor- 
tion.*’ 

Section 189 also mentioned costs in- 
curred by what parties and in what pro- 
portions. 

Similarly in the Civil Procedure Code- 
(Act 14 of 1882), Ss. 219 and 220 used 
the expression ; 

direct by whom tho costs of each party are tO’ 
be paid, whether by himself or by any other 
party to the suit, and whether in whole or in 
what part ot proportion,” 

It was accordingly held by the 
Bombay High Court in James Bevis v. 

G. A, Turner (30), that costs could not 
be awarded against a person who wes 
no party to the suit.” Now the legis- 
lature must be presumed to know the 
course of judicial decisions. It must there* 
fore have been aware that the Courts 
had held that the use of the words 'party 
to the suit* in the Code limited the 
power to grant costs against only parties 
to the litigatio n. 

{au) iiasaj 7 Bom. 484 (486}. 
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In the Civil Procedure Code (Act 5 of 
1908) S. 35 is quite differently worded. 
It says : 

“subject to such conditions and limitations 
as may bo prescribed and to the provisions of 
any law for the time being in force, the costs 
of and incident to all suits shall be in the dis- 
cretion of the Court, and the Court shall have 
full power to determine by whom or out of 
what property and to what extent such costs 
are to be paid.” 

The omission of the words “party 
to the suit” is significant and must 
have been designedly made. The section 
as it now stands has undoubtedly a 
wider scope and authorizes a Court in 
appropriate cases to make an order, as to 
costs against a person who is strictly 
speaking not a party to the litigation. 
It is noteworthy that in S. 35-A which 
has been subsequently added, and which 
relates to false or vexations claims or 
defences knowingly made, the word 
party” has been re-introduced. S. 35 
therefore stands in mai’ked contrast with 
S. 35-A, which is not applicable to 
apfieals. 

We must, however, bear in mind the 
distinction between an order suspending 
an advocate on condition of restoration 
in case he pays costs or ordering him to 
pay costs on the penalty of suspension, 
and an unconditional order for payment 
of costs capable of execution by the 
attachment of his property. In the for- 
mer cases the advocate has an option to 
submit to suspension, and the order is 
undoubtedly in the exercise of discipli- 
nary jurisdiction. In the latter case the 
order is an order in the cause capable of 
being executed at the instance of the 
opposite party, The two are nob exactly 
the same thitlf. Similarly, such an order 
for costs executable by the party in 
whose favour it is made is by no means 
a “fine” for contempt of Court. 

While exercising the power under 
S. 35, the subordinate Court is not to 
take into account any supposed miscon- 
duct ol the advocate as such or intend to 
punish him for that. Such disciplinary 
jurisdiction' does not vest in the, inferior 
Courts at all. The legislature could not 
have intended to invest the subordinate 
Courts with summary disciplinary juris- 
dlotion over advocates similar to that 
exercised by the Supreme Court in Eng- 
land over solicitors; S. 35 which can be 
availed of by subordinate Courts has 
nothing to do with misconduct of advo- 
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cates. Similarly, cases of contempt of 
Court stand on a separate footing and 
are not within the scope of that section, 
as the inferior Courts liavo no jurisdic- 
tion to punisli for contemiit of Court in 
cases not falling within the Indian Penal 
Code. But under S. 35 a Court can order 
payment of costs by any person who is 
really responsible for those costs’ i.c., 
has been the cause of those costs having 
been incurred, whether he is a piiffcy to 
the suit or not, and whether those costs 
have been directly occasioned by his 
commission or omission. 

An obvious instance may be cited of 
a case where an advocate files a suit 
believing that he has authority from 
the plaintiff, but in fact and in law no 
such authority exists. If S. 35 were 
not applicable to such a case, the Court 
would have no power to make him pay 
the costs of the litigation when the 
absence of the authority is discovered, 
although those costs have been occa- 
sioned by him solely. That there is 
jurisdiction to make the pleader pay 
costs in such special circumstances can 
also be inferred from the fact that 
under 0. 32, E-r. 2 and 15 the pleader 
who files a suit on behalf of a minor or 
lunatic without a next friend can be 
saddled with the costs. The Pligh Court 
has power under S. 122. Civil P, C., to 
annul, alter or add to these rules, and 
such rules could not have been framed 
if Courts had not such jurisdiction 
under the body of the Code. S. 35 
would obviously apply where in special 
circumstances it would be unfair to tax 
the litigant concerned with the costs 
for which the main responsibility lies 
on tho advocate. It cannot be utilized 
by subordinate Courts for punishing ad- 
vocates for supposed professional or 
other misconduct or for contempt of 
Court. It is also apparent from S. 35-A 
that costs of false or vexatious claims 
and defences, which in the case of an 
advocate having knowledge of it would 
undoubtedly amount to misconduct, 
have been expressly excluded. ' 

This view ig strengthened by a fur- 
ther consideration that S. 35 places tho 
award of costs at the discretion of the 
Courts. When a Court finds an advo- 
cate guilty of misconduct or contempt 
this is an adjudication ard not a mere 
exercise of discretion. Even in England 
it has been held that when a solicitor 
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is oidored to pay costs tlio in ittor is not 
ono of :i niei‘0 discretion of tlio Court 
and an aj’ipeal lies from sucli an order, 
witliOnt !ea\'e, on tho (picstdon wliother 
tliero lias or lias not licen iniscoiidiicfe 
or neglitfeuce /a rc, Bro'lf ifj (dL), 

Hut the more fact that the lower 
Coui't has Omitted to pass anv sucli iirdcv 
under S. do would not jtrevont tlie ap- 
pellate Court from passing such an 
order, as in appeal it is undoubtedly 
seised of the whole case. Tho appellate 
Court would i>o competent to pass an 
order for costs in an aftju-oju'iate case 
not only against the atlvocato who ap- 
pears before it but also against those 

who appeared only in tho original 
Court. 

Tho \\oid3 of S, do are wide enough 
to cover not only tho costs of tho suit 
but all costs incidental to it and would 
undoubtedly extend to execution jwo- 
ceedings. But tho costs contemplated 
bj that section are the taxable costs in 
the suit or application and not any 
amount which may ho considered as 
adeejuate compensation for the loss sus- 
tained by other party, or suIBcient to 
roimburso him for all the expenses to 
which he has boon put. 

_ Question 2 referred to the Full Bench 
is : 

“If th- High Court lus sndi power, whether 
it should bj exercised in the present casj.“ 

Befoi'e taking „p the individual cases 

01 the two advocates ooncevned, it seems 

desirable,, in order to clear the ground 

to consider to what extent, it any a 

security deposited in Court can be 
attached. 

When either immovable or moveable 
property is olfered as security, the pro- 
prietavy interest ot the surety is not 
automatically extinguished. Merely a 
hrst cluige is created on the security 
which vrill have to be available in the 
hist instance for the purpose tor which 
jitiias been offered. Although the depo- 
sitor cannot defeat that purpose, his 
power ot disposal over the security 
subject -to that charge will subsist! 
His interest in the surplus which may 
remain oyer is both transferable and 
attachable. Such an interest does not 
come within any of the exceptions en 
umerated in S. 6, T. P. Act. Nor is such 
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■nifcy exempted from attachment 
under S. GO, Civil P. C., ' 

Indeed, if the decree- holder wants to 
prevent the judgment-debtor from trans- 

r •Lb’viia ■■ ia A 


ferrmg or mortgaging his interest or 
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l ealizing the surplus when it falls due 
tho only way open to him is to apply 
for attachment of the security. With- 
out such attachment the judgment debt- 
or can at his pleasure transfer his in- 
terost in surplus so as to place it wholl^ 
outside the reach of the decree-holder. 
It is obvious that it cannot be known 
beforehand what order for costs will ha 
ultimately passed by the Privy Council 
No one can foresee whether their Lord- 
ships will award costs in whole or in 
part or none at all or whether the 
amount of the costs awarded against the 
appellant would be more or less than 
the value of the security. Similarly, it 
cannot be ascertained definitely in ad- 
van co whether the actual costs of prin- 
ting will ultimately be less than the 
estimated costs, which generally have a 
margin of surplus, or whether there will 
be no surplus left. 

If the decree-holder desires to be 
cautious, there is nothing in few to pre- 
vent him from applying to the Court for 
attaching the security so as to prevent 
tlie judgment-debtor from dealing with 
it personally any further. It is not onl]i 
permissible to a decree holder to attach 
the security but he has a right to do so, 
subject always of course 'to .the first 
charge created on it, and the Court has 
no discretion to I'efuse his prayer. 

The only condition which the Court 
issuing an order for attachment must 
I impose is that the previous charge crea- 
ted on the property is in no way to be 
affected. 0, 21, R. 52, is specially ap- 
plicable to attachment of property iu 
the custody of any Court or public offi- 
cer. In such a case the attachment is 
made by a notice requesting that such 
property may he held subject to further 
orders. It is the duty of the Court to 
see that the attachment is issued in pro- 
per form. In support of the view thftl' 
security for costs of a Privy Council ap- 
peal which may have been deposited in 
O' High Court can / be attached in this 
way, we would cite* ‘the case of Jagdish 
Narain Singh v. Mt» Batntakal K'uaf 
(32) at p. 482 ( 0 / 8 Pat.). 


(32) A. I. B. 1929 97=0 p„(_ ^j0. 
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We may also point out that there is 
no provision in the Civil P. C. for an 
immediate conversion into money of 
security .deposited for costs and its im- 
mediate payment to the attaching credi- 
tor. Attachment of security does not 
necessarily mean either its actual seizure 
or its immediate conversion. In some • 
cases cash security deposited for costs 
in a Privy Council case has been order- 
ed by the High Court to be paid directly 
to satisfy the Privy Council decree for 
costs, but this practice does not seem to 
' be in accordance with the provisions of 
O. 45, R. 15 (2), Civil P. C. which lays 
down that the High Court shall trans- 
mit the order to the Court below. 

In taking up the case of each of the 
advocates separately we would empha- 
size that we do not consider it proper to 
examine any alleged or supposed “pro- 
fessional or other misconduct'’ or any 
supposed “contempt of Court,” which the 
trial Court could not inquire into. That 
would be an inquiry outside the scope 
of S. 35, Civil P. C., which alone, in our 
opinion, can apply to an order for costs 
to be made by an appellate Court in the 
cause stself. If there has been any mis- 
conduct of an advocate or any contempt 
of Court by him, the pi’oper course is to 
proceed against him in the usual way 
and we do nob desire to pi'ejudice such 
an enquiry by saying anything on those 
points either in favour of or against any 
of the advocates. We merely propose to 
consider whether in this case either the 
costs in the, High Court or those in the 
Court below have been directly occasion- 
ed by the advocates engaged and whether 
they should be made liable to pay them 
under S. 35, Civil P. C. 

• The case of Mr. Pandey is to our 
minds perfectly simple. In the grounds 
of appeal which he bad signed with his 
colleague it was urged firstly that the 
Court below was wrong in granting the 
judgment-debtor's objection and refus- 
ing to proceed against the said money; 
secondly, that the money deposited was 
not exempted from attachment but that 
the debtor himself had a right to with- 
draw the unexpended money any time 
he liked for his own use and give up 
the appeal, and thirdly that there was 
no equity in favour of the judgment- 
debtor, -The only expression objected 
to is refusing to proceed against the 
said money.” That does not necessarily 


mean conversion of tho soenrity and 
immediate payment. Before the High 
Court Mr. Pandey in express terms con- 
fined his request to a claim to attach so 
much of the money as might eventually 
be found not to be required for the pur- 
poses for which it had been entrusted 
to the Court. That, in our opinion, was 
a perfectly good position to take. 

Two of us were members of tlio Bencli 
which admitted the appeal, and we can 
say with confidence that had we under- 
stood either from the grounds of appeal 
or the argument that the ’relief asked 
for was a conversion of the security into 
cash and its immediate payment to the 
decree-holder, and nob a mere attach- 
ment of the surplus subject to the first 
charge for the purpose for which it had 
been deposited, we would never have 
admitted the appeal. With great res- 
pect, we would say that tho appeal in- 
stead of being a frivolous or vexatious 
one should have been allowed in those 
terms. The Court has no discretion to 
refuse a prayer for such attachment 
merely because it considers that the 
motive, object or intention behind ib is 
improper. To quote the words of a 
medieval Judge, Brain, C. J., (Y. B. 17 
Edw. IV p. l) : 

“Tho thought of man is not triable, for the 
Devil himself knoweth not the thought of 
man.’* 

In the same way we do not wish to 
express any opinion whether the con- 
duct of Mr. Nawal Kishcre in the Court 
below, not so much in tlie matter of the 
drafting of the application for execution 
as in the way in wdiich it was pressed 
before the Court, amounted to miscon- 
duct or contempt of Court. If it did, 
the proper course is to proceed against 
him under the Bar Councils Act or 
the Contempt of Courts Act. In con- 
sidering whether he should be made to 
pay the costs under S. 35 we confine our 
attention to the sole question whether 
the written application filed by him was 
such as must be deemed to have been 
the cause of the costs being incurred. 

So far as the facta given in tho ap- 
plication for execution and the supple- 
mentary application were concerned they 
were perfectly correct and there was no 
concealment of any material particular. 
The Court was clearly informed that the 
security which the applicant wanted to 
attach had been deposited for the costs 
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of tljo Privy CoTincil appeal aiid t-lie 
cash was for costs of iirintin** and both 
wero in the eii.stoi]y of the High Courts 
oil! cur. fuit the prayer asked lor was in 
tlie 1 olio wing words ‘ 

“J^, is r.h .‘retoiv in- iy-al Mi it a pxrwaiia for 
attaolimoiit may b:- pjtii; t > t-im R-<;,P-‘,rar, Mtuh 
Court, anti the amount (jj tiio Ioiti’ ’ mav hj 

as far as possihl' satlsilcii hv uttichrneiit 
time ‘Of.” 

The same words in the supplementary 
application have neon translated in dif- 
lenmt language having the saino mean- 
ing as follows : 

i\ra\ h; cmei'l to l>' atticliol hy means 
of is^'uinf; an a” ichujeiit inrw.ma fcu tin 
ti’ir 0/ tlj<> lli^;h iVnrt and Ijy attiehiiif^ tie:* 
e imc the d ‘i;retil :i ni mnfc may if c uised to lie 
paid as ifiucli as po^ii Ldo.” 

^Ve do not consider it within the 
scope of S. Jo to euijuiro into the motive, 
ohjoet or intention underlying this 
prayer, hut we must say that the form 
of the prayer is^ almost a stereotyped 
one, namely “realisation of the 
decietal amount by attachment as much 
as po.ssihle.’’ Realisation of the decree 
can ho either immediate or deferred. 
But it must be conceded that it would 
have been more proper to make the prayer 
absolutely definite and e.^pHcit so as to 
make it clear tiuit a mere attachment 
was being sought for and not an imme- 
diate payment of the amount after the 
conversion of the security. Even as- 
suming that the true interpretation of 
the prayer is that the applicant asked 

toy immediate payment of the money bv 

attachment of the security and its con- 
version we would say that S, 35 would 
not apply to a case where the facts are 
correctly and fully stated in the plaint 
01 application and only pact of the re- 
lief or prayer asked for is such as cannot 
be gianfced. It is the duty of the plain- 
tm or the applicant to state the facts 
correctly and not conceal them and it is 
the duty of the Court to see to what 
relie the plaintiff or the applicant is 
entit ed under the law The mere fact 
that the plaintiff or the applicant has 
asked for more than he can get does not 
give to the Court a discretion to refuse 
to grant even that part of the relief to 
which he 13 entitled and to make his ad. 
voc-ate pay the costs personally. Com't« 
exist for doing justice and not for en 
foroiDg discipline agsinst litisanta 
When an application is made foi- exe 
cution of a simple money decree it is 
not within the province of the cfnft 


executing the decree, to start an enquiry 
into thy motives of the decree- holder or 
his advocate behind the application. In 
the Kaijastha Co, Ltd. v. Sita Rant 
Duhpi, (:JJ), a Full Bench of five Judges 
unanimously held that the question 
whether an application for execution 
was a mala licle one was wholly im. 
material for purposes of saving limita- 
tioii, that such a finding would not viti- 
ate the application and that the Court 
should not enter into any such enquiry. 
ll the relief claimed is wider than what 
the decree-holder is entitled to, the 
Court ought not to throw out the appli- 
cation, but should grant such relief as 
the law permits. To refuse to do this is 
likely to defeat justice and to tend to a 
multipliciity of applications and waste of 
the time of the Court. Courts of Justice 
liave before them the paramount duty 
to do justice in each cas 3 . If the ap- 
plication was not in proper form, the 
decree- holder should have been asked to 
amend his application. 

The intention or object behind a plaint 
or application is not per se punishable 
oy mulcting the applicant or his idvo- 
cate in costs. We have to see whether 
the means adopted resulted in certain 
costs being incurred which would not 
otherwise have been incurred. In this 
connexion it is to be noted that the 
judgment-debtor took up in his objec- 
tion the extreme position that the secu- 
rity was not at all attachable and that 
the application should be dismissed in 
toto. The costs were incurred on ac- 
count of the a^pplication and nob on ac- 
count of the argument which, though 
reprehensible, was subsequent to the 
objection. The more advancing of an 
argument, howsoever puerile or absurd* 
it may be, cannot bring the ease under 
S. 35 as the Court can easily put a stop 
to it. Iq our opinion the application 
should not have been disallowed entirely, 
though the Court might have punished | 
the decree-holder by a suitable order as 
to costs. The tiling of such an appli- 
cation did not make it a case in which 
under S. 35, Civil P. C., costs should be 
allowed to the judgment-debtor against 
the advocate concerned. 

Niamatulhh, J.— I take the first 

question to refer to the power of this 
Court to direct payment of costs by ^ 
le gal practitioner as part of its order ip 

(S3f A.I.R. 1929 All, 625 (P.B.). 
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an appeal heard by a single Judge or a 
Bench, 

Ib is said that the High Court in Eng- 
land can, in the exercise of its summary 
jurisdiction make a solicitor pay costs 
occasioned by his misconduct or default. 
This may be conceded. It may also 
be conceled that a practitioner in India 
performs many of the functions which a 
solicitor does in England. But it does 
not follow that this Court is possessed 
of the same jurisdiction over legal prac- 
titioners. The rules applicable to the 
legal profession in England are based on 
traditions many centuries old, and like 
those applicable to most subjects are 
not based on statute. The case is dif- 
ferent in India, where powers of Courts, 
including the High Court are laid 
down by statute. It is not out of 
place to consider how far the power 
of a High Court to order a legal 
practitioner to pay costs is borne out 
or negatived by the course of legis- 
lation in regard to the disciplinary 
jurisdiction of the Courts, over the pro- 
fession which existed long before this 
Court was established by the High 
Courts Act of 1861. It was originally 
subject to the disciplinary jurisdiction 
of District Courts Act 1 of 1846 (an 
Act for amending the law regarding 
the appointment and remuneration of 
pleaders in the Courts of the East India 
Company) which repealed numerous 
regulations dealing with the subject was 
the first consolidating Act providing for 
qualifications and punishment of plea- 
ders. S. 4 of that Act threw open the 

‘office of the pleader' to all who ; 

''obtained a certificabi in such minner as 
shall be directed by ihs Sadder Coiiri^s that he 
is of good character and duly qualified for the 
office, " 

and to Barristers : 

"of any of Her Majesty's Courts of justice in 

India subject to all the rules in force in 

the said Sadder Courts applicable to pleaders." 

Sections 10 to 12 empowered the 
Court of a Principal Sudder Amin or 
Suddet Amin or Munsiff to impose fine 
on pleaders (subject to an appeal to 
^Zillaor City Judge', whose decision was 
final) whenever a pleader has conducted 
himself in such a manner as would 
have renderded himself liable to a fine 
if he had so conducted himself in the 
Court of a Zilla or City Judge. This 
Act wflbs repealed by Act 20 of 1865 and 
it is Bignifioant that all the provisions 
authorizing .the imposition of fines were 


omitted. The disciplinary jurisdiction 
was conferred on the High Courts whoso 
powers in tliat behalf are delined in S. 4, 
which enacts that ; 

"th"! nigh Court is h ’rohy outhoii//'il and re- 
qniiod, within six montlis after thip Aot 
tako effect in the territories in which sneh 
Court Gxercises jurisdiction, to malic rules for 
thfl qualification, admission and ^■nvoltnellt of 
proper persons to bo pleaders and mnkht.irsof 
the Courts in such territories, for the f^es to bo 
paid for the examination, admission and enrol- 
ment of such persons and subject to tho provi- 
sions hereinafter contained, for the suspension 
and dismissal of the pleaders and mukhtars, so 
admitted and enrolled." 

It is quite clear that the power of 
Courts to impose fines in the exercise of 
disciplinary jurisdiction was delibe- 
rately withheld. This Act was extended 
to 'the Sudder Court of the North 
Western Provinces’ by Act 9 cf 1866 and 
became applicable to ib with all the 
implications arising from repeal of the 
previous enactment. At about the same 
time the Letters Patent of this Court 

(dated 17bh March 1866) empowered it ; 

"bo make rules for the qualification and ad- 
mission of proper persons to bo advocates, 
vakils and attornoys-at-law,” 

and to remove or to suspend from 
practice, on, reasonable cause, the said 
advocates, vakils or attorneys. Only 
two forms of penalty are permitted for 
professional misconduct, viz, removal or 
suspension from practice. It is clear the 
High Court cannot extend its jurisdiction 
in that behalf by assuming an “inherent 
power ’’ any more than they can do so 
for inflicting imprisonment or other 
form of punishment for professional 
misconduct. I desire to emphasise this 
point, as ib is suggested that the High 
Court can order a legal practitioner to 
pay costs in the exercise of an inherent 
power bo punish contempt of itself or 
subordinate Courts by imposing a fine 
or imprisonment. That a legal practi- 
tioner guilty of contempt of CouVt may 
be punished like any other person in 
accordance with rules applicable to such 
cases and by adopting the procedure 
laid down for that class of cases cannot 
be disputed. The question before us is 
different, viz., whether, in the exercise of 
the disciplinary jurisdiction possessed by 
this Court, a single Judge or a Bench of 
Judges exeicising appellate powers, can, 
by a summary order passed .in the par- 
ticular case before it, impose a fine on 
an erring legal practitioner and award 
it as compensation to his client's ad- 
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ver.savy. U is rjuito clear to lue that 
pi-olessional miscondnet as such cannot 
f>o jinnished except liy removal oi' sus- 
pension troni practice or reprimantl. If 
it is contempt of Court for wliicli a. 
legal practitioner is to he oi'flci'ecl to jjay 
costs, the punishment need not ho limi- 
ted to tlio iiinouiifc of co-^ts, nor can the 
Court clii'ect payment by him of costs 
occasioned hy his act not amoiintint* to 
contempt of Court. Jn this view \hh 
Court cannot direct a legal jiractitionor 
to pay costs in many cases in which 
the High Court in Jingland can do so 
against a solicitor. Numerous instances 
illustiating ciscs in which solicitors 
have been directed to pay costs are 
mentioned in Halshury’s Laws of En« 
laiKl, Vol 2fi pp, s:32 and 633. pavas. 

idob and 1357, which may be usefully 
quoted: 

" 1350. Tlie Court has power to order a .soli- 
citOi to pay any costs oecasioned bv his mis- 
conduct or default in the course of ’ legal uro- 
ceodings to tha person injurod thereby or to 
indemnify his client in respect of his liability 

a solicitor may b'^ 

l« A api»stcossS 

Where he defends an action to which there is 

to his knowledge no defence; whore ho appeals 
mhsowuniteresb.and nob on behalf of hig 
client, wheio he impronerlv continnf^-* Tvr 

oe^llnp att« the lunacy of his did’ 
ho fails to get an error in a decree of the 
Cour.correctorl; nuA, goncirallv, whsrcvci- cos s 
have bsen incurred improporlv and without 
roasonablo cause, or thoush prope.lv incurred 
have- proved fruitless to tho client bv reison 
of the solicitors conduct. Where a 'soliditt 

"'ithont authority, hs 

19 ordered to pay the costs of his alleged 
client as between solicitor and client.” ' ^ ® ^ 

1357. A solicitor may bo ordered in n,v 

aon-esisteot client, or where he brinl It,^ 
wrong party before the Court- w}i.>r« i ■ 

» speculative action without taking reisc^S! 

gTv‘es°his'’eW?/aVd”'’’’‘ 

to give security for costs and before security 
has been given; where he fails to attend pto^ 

fn fiu ®spcdi0nt to proceed; where he fails 
Dro^io5“ affidavit which has been used in the 
fn oii where, on an account being taken 

in chambers he acts unreasonably in adiW 

ng items to the Judge; where the trial of 

J autr neglect 

to attend or send a representative, or to® de- 

liver any papers necessary for the use nf f K o 

to ba delivered, where a case in which iS 
ment has gone by default owing to the solicitor's 


negligiiioe is restored to the list. Similarly a 
Folintor m:iy be liable for costs where a frL^ 
rhilaiit adj lull cat ion ill bankruptcy is set asid» 
or wb.wj an order for the appointment of a 
ice •!% i m ob. lined through suppression of the 
acts, i-v.n thougl, nniocent. Where prohibition 
. gl int'd ngiinst proc.-edings in an inferior 
boil I u. t h-' Coui-u may order the costs to be paid 
>. th ' pl imtiff .s solicitor provided that the rule 
bas been moved for in that form and notice has 

' solicitor so as to give him an 

op po L til II i t y of showing 

A solicitor who obtains a spscial iury for 
n client without meati.s may be ordered to pay 
the piry fees personally.” .. ^ ^ 

Ifc will be seen that in a number of 
cases it could not have been contempt 
of Court wbicli was punished and that 
HI the majority of cases the liability of 
the soIicifcor.s was not of a criminal 
nature but the object was to compen- 
sate his own client or his adversary for 
some act or omission, not necessarily 
amounting to contempt of Court, whicl* 
occasioned loss to one or the other of 
them. It is true that the origin of the 
general disciplinary jurisdiction of the 
Supremo Court is the doctrine of con- 
tempt; but ifc was Subsequently extended 
so as bo embrace cases in which the 
element of contempt was not present: 
vide Halsbury s Laws of England, Vol. 
26^ pp. 828 and 829 paras, 1319 and 
1359 quoted below i 

. . Court; possesses a disciplinary 

jairisdjction oyer solicitors, as being its officers, 

1 his juri.sdiction , though it has been extended 
0} statute, and by the rules of Supreme Court, 

IS mh -rjiit in the Court and is based upon the 
doctrine of contempt. It is exerciseable sum* 
maril\ by writ of attachmsiit or by coramittal* 

1-350. A solicitor is guilty of criminal con- 
tempt whsro hi is guilty of conduct, whethsr 
111 or out of Court, amounting to a contsm- 
pi-uoiis^ intorforenco with the administration 
of Justici ,as, for instance, where ho insolently 
defies thi Judge in opon Court, or uses im- 
proper language to the Judge, or to the 
solicitor of the opposite party, where ha writes 
to thi Press with refaronce to ths merits of a 
puiding case in which ho is professionally in- 
terested or where he prap,ires i special cisi for 
the opinion of the Court based upon a fictitious 
statement of facts. A solicitor who commences 
or defends legal proceedings on behalf of a 
client, whilst ho hiinsolf is in prison, or who 
permits a solicitor'in prison to us 9 his name for 
the purpose is gulity of contempt, ” 

It should be noted that this has no 

reference to solicitor’s liability to pay 
costs. 

In many cases the .act done by the solicitor 
which calls for the intervention of the Oourf 
IS not ia itself a contempt; the Court in the 
first instance makes an order against the 
solicitor and ifc is his disobedieuce to the order 
which constitutes the actual contempt. Id 
particular, where the Court has ordered ^ 
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solicitor to piy costs for misconduct as such, 
or ’to pay a sum of money in his character 
as an officer of the Court, the solicitor on 
making default, is liable to attachment and 
imprisonment for a period not exceeding one 
year, (Ibid, para. 1351 p. S29).” 

I have already referred to the suc- 
* cessive enactments dealing with legal 
practitioners. An intention to codify 
the law on that subject is clearly dis- 
cernable even in earlier Acts. Act 18 of 
1879 (Ciegal Practitioners Act) consoli- 
dated and dehned all powers of a 
disciplinary character which it was in- 
tended the High Court should exercise 
over legal practitioners. The object 
of the Act, as noted in the very first 
line is **to consolidate and amend the 
law relating to legal practitioners.” 
The preamble I’ecites the expediency to 
“amend and consolidate” such law. It 
should be noted that it does not merely 
consolidate previous enactments but 
the “law” on the subject. Further 
it does not merely consolidate pre-ex- 
isting law, but also “amends” it, ’which 
taken with consolidation of it implies 
both addition to and derogation from 
the pre-existing law. It follows that it 
is a complete code in itself as regards 
the Subject it deals with. 

As observed by their Lordships of the 
Privy Council ; 

“ the object of codification of a particular 
branch of law ia that on any point specifically 
dealt with by it such law should be sought 
for in the codified enactment and ascertained 
by interpreting the language used therein ; 
Norindfa Ntilh Sdi’CdV v. Kavtdl Jidsiue Ddsi 
(34), at p. 26,” 

Similarly their Lordships observed 
in Qokul Mandar v. Padmanand Singh 

(36) at p. 202 that : 

“ the essence of a Code is to be exhaustive 
on the matters in respect of which it declares 
the law and it is not the province of a Judge 
to disregard or go outside the letter of the 
enactment according to its true construction.' 

That the Legal Practitioners Act is a 
complete code as regards pleaders, 
mukhfcars and revenue agents will be 
apparent on a cursory glance at its pro- 
visions. The extent of rule making 
power of the High Court is defined 
(S. 6). Provisions for their qualifica- 
tions, enrolment’, dismissal and suspen- 
sion are laid down. The procedure for 
khe exercise of disci plinary power of the 

(34) [1896} 3S I. A 18 = 23 Cal. 663 = 6 
8ar,663 (P.O.). 

(86) [1903] 29 I. A. 196 =» 29 Cal. 707 = 9 
Bar. 828 (P.0,). 


High Court is prescribed (Ss. 13 and IG). 
Rules relating to remuneration and pen- 
alty liavo been enacted (Cls. 6 and 7). 
As regards advocaS'es and vakils, only 
their right to appear Ijetore subordinate 
Courts is declared, ilatlun's lelating to 
their enrolment and discipline are dec- 
lared to be unaffected by the Act, l)eing 
provided for in the Letters Patent and 
rules made by the High Court. Advo- 
cates and vakils of High Courts not 
established by royal charter aro declared 
subject to rules made by such Courts 
with the previous sanction of the Local 
Government, It is noteworthy that an 
advocate enrolled in High Courts not 
established by royal charter cannot be 
dismissed or suspended except with the 
concurrence of the Local Government. 
Considering for the present, the case of 
pleaders alone nothing is left unpro- 
vided for. The conduct which can be 
taken notice of in the exercise of the 
disciplinary jurisdiction is described in 
the widest possible language. S. 13, 
gives power to the High Court to dis- 
miss or suspend for ” any reasonable 
cause”, which includes a case whero a 
pleader has been guilty of misconduct, 
for which costs would be awarded 
against him in the cause itself if the 
Court had the power to do so. Disci- 
plinary action in reference to such mis- 
conduct should be taken according ' to 
the procedure laid down by Act. It 
would be contrary to all canons of con- 
struction if summary power in the name 
of ‘inherent power’ is exercised in dis- 
regard of the machinery contemplated 
by the Act. If I am right in taking the 
view that the Legal Practitioners Act 
is an exhaustive enactment as regards 
pleaders, there is no room left for any 
inherent power in matters for which 
provision is expressly made by the Act. 
To concede power outside the Act would 
be to stultify its provisions. 

If costs cannot be awarded against a 
pleader in a summary manner, it is in- 
conceivable that they can be so awarded 
against an advocate or vakil. S. 8, Let- 
ters Patent of this High Court, clearly 
limited its powers to removing or sus- 
pending him from practice in a manner 
leaving little room for any inherent 
power. In any case, on the passing of 
Bar Councils Act, exactly the same con- 
siderations became applicable to advo- 
cates as I have mentioned above in res- 
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pect of tiio Pmtibioiiai'S and 

tlio }ih?a']ei'ri. Che l^ir Councils Acf'j, -38 
of ptjfjioits in the preiirihio to con- 
solidate the law a|)[>licil)h 3 to all lo4iil 
I'l’actitionoi'S. It amends tlie Fje^al 
Prictit loners Apt in some respects and 
provides exhaustive! v for the con- 
stitution of Bar Councils, for ad- 
loission, enrolment, misconduct, with 
rules of procedure for eiupury, into 
it and punishment therefor. S. 10 
IS uiindatory, and the d isciplinary ])o\ver 
of the High Court is to he exercised only 
in n givGH mxnnof not sumiTi"kfrily, 
The power of the Supreme Court in 
England to awar<l costs against a soli- 
citor is now contained in the rules of 
the Supreme Court ; see 0. 65 Rr. 5 and 
11 and 0. ol, R. ?. U is true that, oven 
before the rides were frame!, this power 
existed and was exercised. It is suggested 
that the ju-inciple under which the High 
Court in England can take a particular 
action against its oilieers, the .solicitors, 
IS of general application, and a High 
Court in India has similar inherent 
power to deal with its own oHicers as 
the legal practitioners should he consi- 

aered to be, J have already shown the 

extent of statutory law in this country 
on the subject and its character as an 
exhausCve Code in itself. It should be 
borne in mind that no statutory law 
^mitnig the junsdietion of the Supreme 
Court expressly or by implication has 
evei existed in England ; see the fol- 

C 26 'p" 844 

ciplhiarV’^illw^A”?’ oxerciss of its dis- 

soHcitor'ofT .POwer to striks a 

lied bv 'lUtu'-a an I grounds speci- 

n.i«ona ,cl In Jll 

rol sn.nin!? “O'ioitor oS the 

roll suspend him from practice. 

ground for striking a 

soHCitor off tlio roll rtro * 

(1) That there is some defect in his articlo 
fo enrolment ...... 

(21 That he has wilfully and knowingly acted 

for any person unqualified 
to act as a solicitor or has permitted or offered 
his name to be used by any unqualified person 
to enable him to undertake solicitor’s business 

3 . That he h^ been guilty of a oornipt prac- 
tice m connexion »ith an election, whether 
parliamentary or municipal. ^ 

These ave the only three grounds on 
which the statute provides for striking 
off a solioitors name. As regards grounds 


hisel oil misconduct, there is no statu- 
tory provision. To quote again from 
tho sxme lioik : ' 

" 1 :Tn. Apirt from statute a solicitor nuv bs 

strnok off the roll on tbs following grounds 
n 1 nielv ; o i 

(1) hnt ha has baen convicted of a criminal 

OH Mie . . . , 

(■2) Tint ha has Inan guiltv of professional 
miscooducS .... 

(:3I Tint ba hn bacn guiltv of conduct show- 
lus hirn to ha u-vlt to bi a sdlieitor , , . . 

13 '7. Che Court rnav, instaad of strikine 
the sdiciSov off tin roll order him to ba siis- 

p jaded from practice for a pariod stated in the 
ord T .... 

Side by side with this power, which 
emtimtes from the relationship of Court 
and its onicors, there has existed the 
pou er of the Court to mulct a solicitor 
in costs, both having a common source 
and not being incompatible with each 
other. After the passing of the Judi- 
cature Act of 1873, rules were framed 
and now exist as regards both these 
powers. There is nothing in the rules 
themselves, and certainly in any statute, 
which may in any manner negative the 
existence of the power to award costs 
against solicitors. As is the case with 
mist branches of the common law, 
which is said to be : 

nothing else but tho common custom of the 
realm (Hals. vol. 11 p, 376)." 

no codification has ever been attempted 
as regards rules of discipline applicahle 
to solicitors. The Court has always been 
at liberty to lay down such rules of 
practice in regard to its officers as losal 
conditions required. The same consi- 
derations cannot be applied in India 
where the paramount authority in the 
matter of making laws has laid down 
categorically what disciplinary powers 
are and in what manner the Court can 
exercise. Another important difference 
thabought to carry weight is the differ- 
ence in the constitution of Court and of 
the legal profession. This Court has no ^ 
Old inary original jurisdiction and is 
mostly a Court of appeal. Legal practi- 
tioners wlio are not enrolled in this 
Court and over whom it cannot directly 
exercise any disciplinary power are epr 
titled to act and plead before it and tho 
Court subordinate to it. An advocate] 
enrolled in any High Court in IndiaH 
established by royal charter or not mey,ii 
appear to act or plead in any Court sabrn 
ordinate to this High Court, S. 14 (1) 

Bar Councils Act, though he cannot 
considered to be the officer of the tligh 
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Coui’b bo which such Courts are subor- 
dinate. The question arises whether this 
Court can order them to pay costs in 
cases where, if the advocate concerned 
had been enrolled in this Righ Court, it 
had power so to order. If it is only on 
the general doctrine that a Court can 
take disciplinary action of that kind 
against its own officers that tlie founda- 
tion of the exorcise of the power rests, 
the advocate enrolled in another High 
Court can do with impunity what an 
advocate enrolled in this High Court 
cannot. Anomalies of this character 
can hardly be founl to result in England 
where there is only.one High Court and 
all solicitors practising before it are 

eni’olled in that Court. Again ; 

“ whore the facts would otherwise establish 
a case of negligence, the solicitor may oscapo 
liability on the ground that be acted upon 
counsoVs advice. Halsbury, Vol, 26, p. 7555." 

If this rule be acted on in India the posi- 
tion will be curious. A legrl practitioner 
is both a counsel and a solicitor. Any act 
done by him in his capacity as solicitor 
must be deemed to have been advised by 
himself as counsel. This and similar 
anomalies would disappear if it is re- 
cognized that a legal practitioner in - 
India derives bis position from a system 
peculiar to this country. He does not 
enjoyall the privileges of an English 
barrister and is not subject to all liabili- 
ties of a solicitor. His rights and ob- 
ligations are determined by statutes and 
rules made thereunder. In England : 

*' If a biatriEtar acts honestly in the dis- 
charge of bin duty he is not liable to an action 
by bis client foi (negligence, or for want of skill, 
discretion, or diligenc) in respect of any act 
done in the conduct 'of a cause or in settling 
drafts, or in advising. If a barrister accepts a 
'brief in a eauao and receives payment of his 
fees, but does not attend at the trial, no action 
can be brought against him to recover either 
the fees, or damages for non*attendanco. No 
action is raaiutainablo against a barrister for 
noskilfully drawing pleadings or for compro* 
tnising an action without the authority of the 
client, The law requires of connsel nothing 
but the honest discharge of his duty to the best 
of his judgment ; and if ho means what he 
does to be for the benefit of his client, bo is 
not responsible to bis client for anything be 
does. This immunity from action is’ not con- 
fine4 to litigation, but extends to all cases 
where the relation of counsel and client exists. 
(Halsbury Vol 2 p. 8)4) ” 

None of these privileges o&n be claim- 
by a legal practitioner in India, who 
also performs all the functions of a 
counsel in England, for the obvious 
reason that there is nothing in Indian 


law wliich can givo him the same ]tri- 
viieges as barristei's Gn)oy in Englaml, 
If, on the one hatul, a legal practitioner’s 
claim to such privileges can he ruled 
out on the ground that the law to which 
ho is subject does not provide for them, 
it is perfectly logical for him insist 
that lie cannot be saddletl with any 


responsibilities of a solicitor in England, 


unless the Indian law clearly warrants 
it and the summary procedure employed 
to enforce it against solicitors. 

Assuming that this Court has inherent 
power to order a legal practitioner to 
pay costs in a proper case, it should bo 
borne in mind that the jurisdiction be- 
longs bo the Court. Individual Judges 
sitting singly or in Bench to here ap- 
peals cannot be considered to be the 
High Court. Under B. 27. Letters Patent 
of this Court, read wit-h B. 13, Higli 
Courts Act L861, the Higli Court ; 

“ra^y by i‘>s riilos pcovifl'i-for cho e\'>’rcise by one 
or mor? Julg'S or by Division Oonr' 3 cona ituted 
by ‘ wo o mo o Fudges of the Rii 1 High Cour‘ ;< nd 
the original and appellite jurisdiction vested in 
such Court in such mannef as mayapp-ar to 
such Court to be convenient for tb:: due ad- 
ministtation of justice. A single Judge or a 
B^nch of two Judges sitting to hear civil ap- 
peals in which the question of piyment of costs 
by a legal p'ractitionf r may arise have the 
power of the High Court to hear the appeals sat 
down for hearing before them and can exorcise 
appellate civil jurisdiction of the High Court 
but cannot assume the disciplinary jurisdic- 
tion of the Court In the absence of a specific 
rule in that behilf under the niHsof this Court 
only a Full B*nch of at least three Judges nomi* 
nated by the Chief Justice can exercise the dis- 
ciplinary powers of the C;mrt,” 


In England where the power to award 
costs undoubtedly exists, it is exercisa- 
ble by the Court or Judge ; see 0. 65, 
R, Sand 11, Rules of the Supreme Court. 

The provisions relating to costs gener- 
ally are to be found in S. 35, Civil P. C., 
(1908) which is now couched in wider 
language than that employed in the cor- 
responding provision of the older Code, 
It makes arguable that costs can be 
awarded against persons not being par- 
ties to the case. The provision is com- 
mon to Subordinate Courts and the High 
Court. The former possess 'no discipli- 
nary jurisdiction except so far that they 
can report to the High Court through 
the District Judge for action being taken 
against a legal practitioner. It foIlowSj 
that S. 35, Civil P. C., was not intended! 
to confer any disciplinary jurisdiction on 
any Court, including the High Court 
which cannot acting under that section 
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iawai'i'l against a legal i>ractitioncr 
for whit amounts to misconduct or 
:“otlier reasonalilo cause'' justifying the 
cxerci'if) of disciplinary jurisdiction. ]n 
my opinion, the costs can Ijo awarded hy 
iany Court acting under S. Civil P. C., 
'against a legal practitioner as sncli. 

It is, however, pormissiblo for t he Court 
to direct payincnit of costs by the legal 
practitioner under circumstances in 
wliich tliey vrould he pavahlo l>v anv 
other ]ier<ou not a jiarty to the case. It 
is impo,'Si!>lc to cite all possible instances 
in wliieh eosts may be awarded against 
persons not being parties to the case. If 
a person institutes a suit in the name of 
tlie plain tilt wlio is not the real plain- 
till, iinances the litigation and is himself 
a de lacto plain till, expecting to reap the 
fruits of the litigation, or if ho is in- 
strumental in the institution of a suit or 
in the making ol a defence on behalf of 
a person who fi'om nnsoundness of mind 
or otlier cause, could not or did not con- 
fer intelligent authority for the institu- 
tion of the suit or the making of defence, 
costs may bo awarded against such per- 
son, though he is not a jiarty to the 
case. If such a peison happens to be tiio 
legal ])i'actitionor lor one of tlie parties 
to the case, costs may he awarded 
against him. Tlie Court has no power 
to take disciplinary action under cover 
of the provisions of S. 85, Civil P. C. 
Acts done by a legal ])i‘actitjoner within 
the scope of his authority or on instruc- 
tions given by his client are acts of bis 
principal the client, and any costs occa- 
sioned by such act cannot be awarded 

undei S. 35, Civil P. C., against him per- 
sonally. 

Like every other relief to be granted 
to a party to the case, the Court will not 
diiect payment of costs against a stran- 
ger to the suit, unless it is made a ques- 
tion in the case. Ordinarily liability to 
pay costs will depend ou the result of 
investigation in certain facts, and the 
person against whom costs are claimed 
should for that purpose be virtually 
made a' party. If a legal practitioner 
appearing for one side or other is to be 
proceeded against for costs of the case 
for something done professionally an im- 
mense confusion is likely to arise. He 
may have in many cases, to discontinue 
appearing for his client, and a contro- 
versy having otherwise little to do with 
the merits of the case will have to be 


introduced as order for cos*s has to be 
embodied in the decree which must be 
in conformity with judgment : 0 20 "R 
6, Civil P. C. ■ ’ 

The right to receive and the liability 
to pay costs under S. 35, Civil P. C., 
must he treated like any other question 
in the ease, and no Court of appeal can 
ever be ju stilled in making it a matter 
for consideration over the heads of the 
parties to the case, an action which has 
all the attributes of a disci plinary .mea- 
SLiry to whith^ different considerations 
should apply. I nder these circumstances 
I am of opinion that S, 35, Civil P. C., 
cauiiot be deemed to confer any power 
to award costs against a legal practi- 
tioner except to the extremely limited 
extent already indicated. 

As regards the second question under 
reference, it is necessary to examine the 
contents of the application for execution 
of decree' liled by Mr. Nand Kishore on 
behalf of the decree-holder and those of 
the petition of appeal filed in this Court 
by Mr. Pandey in the light of subsequent 
events. In the last column in which is 
to be mentioned the : 

nioda in which the assistance of the Court is 
required” 

the application states as follows : 

In connexion witli thc application for exe* 
cution of decree dated ISfch September 1927 it is 
submitted that the amount -due to the decrefi" 
holder is more than Rs. 7, 500, COO and the 
amount attached iu execution thereof is Bs. 
23, 575 •2-9. Basdevauand Gir judgment-debtor 
has deposited postal cash certificates worth Bs. 

4.006- 12'0 as given below in his own oam® ss 

security in Privy Council Appeal No. 28 of 1927 
preferred in the Hon’ble High Court and asQD 
of Rs. 793-11-0 due to the judgment-debtor U 
deposited in the Hon’ble High Court on account 
of surplus charges for printing of papers in the 
said case. It is therefore prayed that a parwan* 
for attachment may be sent to the Rfgisttar, 
High Court, and the amount of decree may 
so far as possible, satisfied bv attachment thci®' 
of.” ' ^ 

Ifc will be seen that the postal cash 
certificates of the face value of 

4.006- 12-0 are clearly -stated to be secur- 

I'iby’ for costs and Es. 798-11-0 as ‘sur* 

plus’ which can only mean money fchatJ® 

left after the printing charges are njet. 

The prayer is that : 

decree be satisfied by attachment so fni®* 
possible.” 

It is obvious that in execution of ^ 
decree only the right of the judgment* 
debtoi* can be attached. Once the prp®* 
pective costs of the respondent to be ie* 
curred in the Privy Council appeal 
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secsured on the postal certificates depo- 
sited with the Eegistraiv the right of the 
judgment-debtor, the depositor, in them 
is subject to a paramount charge which 
will vary from time to time and costs 
incurred by the respondent after the at- 
tachment will be as much secured on the 
property as those incurred before it. 
The judgment-debtor cannot withdraw 
any part of it till the respondents’ costs 
are ascertained and paid thereout or 
otherwise satisfied, and they cannot be 
ascertained till the appeal is finally de- 
cided. The judgment-debtor’s right in 
that item of property is the right to re- 
cover the unexpected part of it. It may 
be a shadowy right or a substantial one. 
Much depends on what the respondent 
spends in prosecuting his case before the 
Privy Council. If he does not enter ap- 
pearance and incurs little or no costs 
and the appeal is dismissed, the bulk of 
the security will be returnable to the 
judgment-debtor after the respondent’s 
costs are eventually found to be nominal. 
It is also possible that the Privy Conn oil 
may award no costs to the respondent, 
though successful. This being the judg- 
ment-debbor’s right, the decree- holder, if 
he attaches it and he cannot attach any 
thing more, it is impossible for him to 
seize the amount forthwith and compel 
the judgment-debtor to file fresh secu- 
rity and again resort to the same proce- 
dure with incalculable hardship to 
the latter. Such a result is incon- 
ceivable to me, having regard to the 
nature of the property. The appli- 
cation for execution of decree itself 
does not betray any intention on the 
part of the applicant to seize forth- 
with the property sought to be attached 
^regardless of the charge to which it is 
subject. All it prays for is attachment, 
which term means no more than that 
the Court should retain custody of 
the property to make it available for 
the satisfaction of the decree so far as 
the judgment-debtor’s interest will 
make it possible. A reference to 0, 21, 
B. 62, Civil P. C., will show how the 
prayer for attachment, if granted, is to 
be given effect to. It provides that : 

" where the property to be attached is ia the 
custody of aay Court or public officer, the at* 
tlohmeat shall be made by a notice to snob 
C^rt or officer, requesting that such property, 
and any interest, dividend becoming available 
thereon, may be held subject to the further 
orders of the Oonrt from which the notice is 


issue! : provitle-l thit, wh're sucli property i= 
in the custody of a Court :uiy ruiestiou of title 
or priority arising lictw-'eii t)ie tl-jcrco-lioliler 
and any other person not b'ing tlio judgnient- 
dobtor, c];iimiiig to h ' interest yl in sncli pro- 
perty by virtuj of :iny assign mo ut- att icUm mt 
or otherwis shall be detu-inin-d by f^ucli 
Court, *’ 

The legal effect of atfcacliment of a 
property when made is laid .down in 
S. 64, Civil P. C., which enacts ttiat : 

“ w hi re an attach meat hi? bi'u made any 
privat3 transfer or delivery of the prop'^rty at- 
tachod or of any interest therein and any 
judginont to the judgraent-debtor of any debt, 
dividend or other money contrary to such at- 
tachment, shall be void as agiinst all claims 
onfoi'cetablo under the attachment. ” 

It follows that if tha decree-holder’s 
application for attachment in tliis case 
had been granted, only a notice, would 
have been issued to the Registrar to 
hold the postal cash certificates, or 
rather the judgment-debtor’s interest 
therein, subject to tlie orders of the 
Court executing the decree. In passing 
its orders consequent on attachment, if 
it correctly follows the law, it could 
only allow the attachment to continue 
till the respondent’s costs in the Privy 
Council appeal, for which the property 
was given as security, are fully satisfied 
and a balance payable to the judgment- 
debtor is found to exist which alone 
can be made available for satisfaction 
of the decree. If no such balance is 
eventually found, the attachment will 
prove fruitless. The decree- holder’s 
prayer for attachment can be consi- 
dered only as a prudent step which in 
certain contingencies may prove to bo 
of advantage to him, preventing the 
judgment-debtor, at the same time to 
have access to it. At the first sight, 
there is nothing in the application for 
execution of decree in the grounds of 
appeal before this Court which can be 
construed as requesting the Court to do* 
something illegal, oven if the law could 
lend itself to such an attempt. By an 
application dated 10th December 1927,, 
the ' judgment-debtor objected to the 
attachment of the postal certificates 
and the money deposited to meet the 
printing charges on the ground that 
they “ can under no circumstances be 
attached, ” It is clear that the view 
he desired to press was that his 
right in the two properties was exempt 
from attachment. It is obvious that this 
contention was untenable. 
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Hi'; eviflenb from the Coiirt’s orrler, 
natod -Ith Febmary 1028. that the im- 
piT-ssioii cojiveyed to its mind was that 
atfcacliment, if allowed, would mean 
iuj tru’d i,t to withdrawal of tlio postal 
certificates and the m rinestion. 

There is no doubt Idiat the Court 
"Was not aware of thio correct le^al view, 
otherwise it would not have given as 
a giound of intcivGning erinitably, 
tlrat the judgment-debtor would be 
deprived of his inherent right of ap- 
peal. 1 ho omi'sion of tlie vahils for 
both paities to remind the Court of the 
true significance of attachment was 
Ijighly ))n])iopei. It is also to he regretted 
tiuit the learned Subordinate Judge did 
not ta tee tlie trouble of consulting the 
Civil iVocedure Code and acted on the 
erroneous impression as to what an 
attachm^ent, if granted would signifv. 

Mr. Nand Kishore stated before the 
Full Bench tliat the object of the ap- 
plication was to make the jud^^ment- 
del.liOi- piy an amount equal "to the 
value of the seeuiity, toffavds the satis- 
faction o( the decree, in order to secure 
the posty certificates for the purposes 
of the i rivy Council appeal. Talcina 
this statement at its face value it will 
make It appear that the prayer cou- 
ained in the application was intended 
Dy liioi to he understood by the jnd»- 
ment-debtor at least, as asking for 
immediate seizure of the security other- 
wise he judgment-debtor could not he 
expected to pay. In furtherance of the 
desne to hoodwink the judgment, 
debtor on the showing of Mr. Nand 

Kishoro, I can call the attempt by no 

Cthei name, It was necessary that ae- 
ti al seizure of the property hy attach, 
n ent should be demanded. It is diffi- 

I ^ a manoeuyre of 

the kmd sroimn of hy Mr. Nand Kishore 
could possibly be believed by him to 

fn„. Whether it was a manoeuvre of 
the character that he admits or that 
which 18 attributed on the other side 

VIZ to burke ” the Privy Council an. 
peal, he cannot; escape censure, if ha 
improperly acted in furtherance of his 
o ientsdevice. t is prohable that he 
attempted to mislead the Court and the 

jndgment-debtor either hv trvino J 
make out what an attachLnt' Zld 
mean, if granted or by attemptinrlo 
induce the Court to order the seizurt of 


1930 

the property $0 as to prejudice the judg- 
ment-debtor’s appeal to Privy Council. 
In either case, bis conduct was repre- 
hen>ible. Whether it amounted topro- 
tossional misconduct I refrain from 
expressing any opinion, 
i\lr. Pandey’s case is altogether differ- 
ent. The petition of appeal which he 
signed and filed .in this Court cannot 
be taken exception to on any ground. 
It prays for attachment of unexpended 
security. It objects to the refusal of 
the Subordinate Judge to “ proceed 
against ” the security. This cannot be 
interpreted as praying for immediate ' 
seizure of it. It could be proceeded 
against, subject of course, to the charge 
existing on it. In his argument before 
the Court he took up the strictly- legal 
and accurate position and prayed for 
attachment of such interest as the 
judgment-dehtor had, giving his client 
the chanco of obtaining any money 
which noight be found to be payable to 
the judgment-debtor. 

By the Court, —Our answer to the 
first question is that the Court has no 
power to order a legal practitioner to pay 
personally the cost' of an application 
or suit except in cases to which S, 35, 
Civil P. C., can be made applicable. 

The answer to the second question is 
in the negative. 

E.K. Reference answered. 
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MuKKRJIAND BhNNET JJ. 

Mt, Rani KUmvar — Defendant — Ap- 
pellant. 


V, 


T * 

Malihub Baksh — Plaintiff — Bespon- 
dent. 

First Appeal No. 150 of 1928, Decided 

on 9th December 1929, from order of 

Small Cause Court Judge, D/- 16th Jnly 
1923, 

Contract Act, Ss. 20 and 65 - Contract 
voi on account of mutual mistake — Only 
remedy of vendee is to claim consideration 
or purchase money and not interest or da- 
mages. 

Where parties to an agreement areundeta 
mistake as to a matter of fact essential to th® 
agreement, the contract is void and the only 
remedy of the vendee under such contriofe 
claim consideration or putchass money. % 
IS not entitled to any damages or interest. 

[P 254 C 1] 

N. Katju — for Appellant;. 

R. Vermn for Baspondent, 


Mt. Rani Kunwar v. jMahbub Raksei 
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Judgment. — This is a first appeal by 
Mt. Rani K-unwar defendant from an 
order of remand passed by the lower 
appellate Coui'fc. The suit was brought 
by Mabbub Baksh plaintiff, and he 
claimed Rs. 2,762-15-0 made up of Rs. 
1,100, the consideration of two sale deeds 
by the defendant to him and the costs 
of litigation between the plaintiff and 
the zamindar Ganga Prasad. The two 
sale-deeds were executed by the defen- 
dant on 23rd February 1924 and 31st 
March 19‘24 in favour of the plaintiff. 
Each sale-deed purported to be of a plot 
of land 10 biswas in area, old number 
1473, for the purpose of building a house. 
In the first sale-deed boundaries were 
given ■ and in the second sale deed no 
boundaries were given.The plaintiff began 
to build his house and objections were 
made by Ganga Prasad, zamindar, and 
Ganga Prasad brought a suit against the 
plaintiff and a compromise was entered 
into with him by which the plaintiff 
admitted that the land on which he 
built his house was not the land which 
he purchased from the defendant Mt. 
Rani Kunwar but was land which be- 
longed to Ganga Prasad. Accordingly 
the plaintiff took the land on a lease 
from Ganga Prasad. 

The Court of first instance dismissed 
the present suit on the ground that the 
allegations of the plaintiff that the land 
had been demarcated by the agent of 
the defendant and shown to him were 
not true.' The' lower appellate Court, 
while upholding this finding of fact of 
the Court of first instance, has come to 
a contrary finding on issue 1 and has 
remanded the suit for disposal under the 
remaining issues and for determination 
as to whether the plaintiff is entitled 
to damages. 

Issue 1 was whether the defendant 
was the owner in possession of the pro- 
perty sold by her to the plaintiff by 
means of the two sale-deeds dated 23rd 
Fehruaiy 1924 and Hist March 1924 res- 
pectively, It is admitted that the de- 
fendant is a zamindar and owner of old 
plot 1473, area 7 bighas 11 biswas. This 
plot is barren land and there is no de- 
marcation on the spot between it and 
old plot 1472 which is owned by the 
zamindar Ganga Prasad. The lower 
appellate Court has come to a finding of 
fact chat ou the western sides of plots 
1473 and 1474 (lying to the south-east 
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of plot 1473) thoro is a road. That road 
is not marked on tlio map ]^.k. 13, Init 
the lower appellate Court made a local 
inspection and came to its finding of 
fact on its local inspection and on tho 
Gvidonee before it wliicii was jiartly 
oral and partly documentary. It is not, 
therefore, open to us on second appeal 
to differ from this finding of fact. 

It is further found as a fact l-y the 
lower appellate Court that tlie land on 
which the plaintiff built his lioiise is 
situated to tiie west of that road or 
track, and also that there are two houses 
of Husain Baksh and of Karim Baksh 
which also lie to the west of that track 
and outside the old plot 1473 owned by 
the defendant. 

The lower appellate Court finds that 
the defendant was not certain of the 
position of her plot and though as a 
matter of fact her plot lay to the east 
of the road, she was under tlie impres- 
sion that it lay to the west of the road 
and under that impression slie had given 
two small pieces of land both of wliicli 
lie to the west of the road to Husain 
Bakhsb and Karim Baksh to build 
houses and that the house of Husain 
Baksh was ready when the plaintiff 
bought his first plot of 10 biswas. The 
plaintiff also wanted to build a bouse to 
the south of Husain Baksh. Accordingly 
we find in the first sale-deed of 23rd 
February 1924 that the eastern boun- 
dary is given as “the limit of the land 
sold' and the way," and the northern 
boundary is given as “tlio land sold and 
then the house of Husain J5aksh.” 

Aecofding to these boundaries, the- 
plot of 10 biswas sold lies to the south of 
Husain Baksh’s house and to the west - 
of the way or road and accordingly it 
does not lie within old plot 1473 which 
belonged to the defendant, In the next 
sale-deed a month later on 31sb March 
1924, the finding of fact is that the land 
sold was to the south of the first 10' 
biswas sold by the defendant. It is a 
fact that the second sale-deed did not 
give any boundaries, but apparently the 
parties did not consider it necessary, as 
the house of the plaintiff was then ready 
or in course of erection. 

The finding, therefore, of the lower 
appellate Court is that the one bigha. 
over which the house was built by the 
plaintiff and which was bought from the 
defendant did not belong to the defen- 
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Nathan v. Harf.ans Singh 


riant and that hofcdi parties wore utuler 
a 111 is take II hut honest belie f that fcho 
land sold diil belong to tlie defendant. 
Tile case, idioralory, canio nridor S. 20, 
Contract Act: 

r* lutli the pai'fciv’S tii a.ii agi''?'‘moiil; arc 
inid r a nihe.akc .if to i inatiet' cf bii;", (ss-'iiti il 
to tlie ;igr-'eni‘nit. the •i^ref'in-nt is void/’ 

Tho remedy ior t’no votulen would lie 
undar S. bo whicli lays down that wlion 
an agreoment is diseovoU'cil to be void, 
any person who Ims received any advan- 
tage under such agreement or contract 
is, bound to rostoro it. In the present 
case idle claim of tho plaintilV would 
logallv be for return of tho sale cun.si- 
dcration in tho two deeds, i.o.. lls.l.lOO. 
Thero is nothing in tim Contract Act, 
or any law which gives the plaintiff a 
riglit to claim any further damages ex- 
c0[)t return of tho purchase money, and 
the [ilaintilt is not entitled to any 
interest. 

Wc consider, therefore, that the order 
of remand is a correct order and v/e 
dismiss tliis appeal from order. Under 
ttie circumstances of tho case, as it arose 
front! a mutual mistake, we consider that 
it will 1)0 fair if parties pay their own 
costs of this appeal, 

V.B./r.k. Appeal dismissed. 
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Mukeeji and Ben net, JJ. 

Nathan and others “Defendants — ’Ap- 
pellants. 

V. 

Uarbans Sin-oh and Plaintiffs 

— Respondents. 

Bettors Patent Appeal No. 97 of 1927, 
Decided on 14fch December 1929, from 

jnflgment of Aslnyorth, J.. D/- 15tli June 

J. J Z f , 

Act (3 of 1926). Ss. 58 and 
bJ buit for ejectment of tenant with lease 
for gathering thatching grass is cogniz- 
abie by revenue Courts only-And if such 
suit IS dismissed as being non-cognizable bv 
revenue Court, in a suit between same par- 
ties in civil Court, if such a one is filed it is 
not^ open to parties to plead the matter of 
jurisdiction as res judicata. 

A suit for ojoctmoiit of a person taking a lease 
,o{ land on annual rent for the purpose of 
ptharmg thatchmg grass is cogniza’olo by 
revenue Courts as a suit for the eject raont of a 
non-occupancy tenant and if such suit is dis^ 
missod as being non-cognizable bv revenue 
Courts, ,t ,3 not open to the p.arties in' a suit fo? 

it tbe same cLL 

nnd between the same parties to plead the m ! 


ter ns ros judicata : A. J, R, 1921 All 123 and 
A. I. R. All. 132, Rel. on, [p 234 C 2) 

.1/. L. Agarwala — for Appellants. 

P. N. Sapru — lox Respondents, 

Judgment.— This is a Letters Patent 
appeal by the defendants against thede- 
ereo of a learned single Judge of this 
Court, awarding the plaintiffs possession 
of 20 highas 1 hiswa of land. The facts 
which aie not in dispute are as follows: 
Tne plaintiif.s lessed 48 bighas 1 biswa 
of land to the defendants at an annual 
rent of Rs. 99 for the purpose of gather- 
ing thatching grass. This lease was ad- 
mittedly a lease from year to year 
terminable by notice from the plaintiffs. 
Tlie plaintiffs gave notice and brought a 
suit against the defendants for ejectment 
in the revenue Courts and it was even- 
tually held by the Board of Revenue 
that the revenue Courts had no juns- 
diction to entertain such a suit. Ac- 
cordingly, the plaintiffs after that adju- 
dication issued a fresh notice to the de- 
fendant and brought a suit in the civil 
Court. The Court of first instance and 
fcho losver appellafce'Court dismissed the 
suit of the plaintiffs on the ground of 
want of jurisdiction. 

It is settled by rulings of this Court, 
of w’liich we may quote Param Nans- 
man Tewai'i v. Dasrathiman Tewari (1) 
that a suit for ejectment of a tenant 
from land which has been leased to hicD 
for grazing cattle or cutting grass is cog- 
nizable by the revenue Court only as a 
suit for ejectment of a non-occupancy 
tenant under S. 58 and S. 63, Tenancy 
Act. The argument in favour of the 
plaintiffs is that because the revenas 
Court of final appeal has held that the 
suit is not cognizable by the reveuti^ 
Courts, therefore that matter is res judi-j 
cata between tho parties and cannot be 
pleaded as a ground of defence in the 
civil Courts. We do not agree with this 
Contention. We consider that as this 
Court has hold that such a suit lies only 
in the revenue Courts, this Court can- 
not hold that it is bound by a decision 
of the Board of Revenue to the contrary 
effect, merely because that decision was 
given in a suit between the present 
parties. 

One member of this Bench sitting 
singly in J jcala Debi v. Amir Sinffft 
in a similar case held that a decision^ 

{ l)~Ar OTl 9 2rAl 1712^43 Alb 441 
(2) A. I. R. 1929 All. 132, 
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a former suit between the parties by a 
revenue Court on the question of juris- 
diction did not operate as res judicata 
in the civil Courts. 

Accordingly we allow this Letters 
Patent appeal and direct that the plaint 
be returned to the plaintiff for presen- 
tation to’ the revenue Court. In case 
the objection is made in the revenue 
Court that the parties are bound by the 
previous decision between them by the 
Board of revenue, it will be open to 
the revenue Court to make a reference 
to this Court, under S. 267, Act 3 of 
1926, and under sub-S, 5 of that section, 
the orders of this Court are final and 
binding on all Courts subordinate to it 
or to the Board of Bevenue. Parties 
will bear their own costs in all Courts. 

v.B./b.K, Appeal allowed. 
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SULAIMAN AND KeNDALL, JJ. 

Ram Charan — Plaintiff — Appellant. 

V* 

Mathura Vramdand a?tot/ier— Defen- 
dantS'^Respondents. 

Second Appeal No. 1681 of 1927, Deci- 
ded on 6th December 1929, from a 
decree of Addl. Sub-Judge., Banda, 
D/. 22ad June 1927. 

Liinilfttion Act, Art. 10 —Lease for fixed 
period — Sharein capable of posieBtion — Lsace 
does not make it capable of possession. 

An undividod share which is incapable of 
physical possession cannot become capable of 
physical possession merely because a lease of 
it for a fixed period has been granted: 20 All. 
815; 24 All 17 and 17 A. L. J. 269, Ref. 

[P 255 0 2] 

M, L, Agarwala and Madho Achari 
Bawat^iot Appellant. 

Shiva Prasad Sinha — for Respon- 
dents. 

J'idginent.— This is a plaintiff’s ap- 
peal arising out of a suit for pre-emp- 
' tion. The suit was instituted more than 
one year after the registration of the 
deed of sale, and the only question that 
arises for consideration in appeal is one 
of limitation. 

The property sold consisted of a two 
pies undivided share out of a 4 pies 
share which constituted khewat No. 1 
owned by Nabhoo and Dasaiyan. Nathoo 
alone has sold his two pies share to 
the vendee. The interest sold is obvi- 
ously a fractional undivided zamindari 


share. Sncli an undivided sliare cannot 
be owned and possessed separately and 
is therefore not capable of physical pos- 
session within the meaning of Art. 10, 
Lim. Act. 


This point is quite clear from tlio 
Full Bench case of Baliii v. 

Mansur AH (1) which was allinncd by 
their Lordships of the 3-Vivy Council 
by a judgment reported in Battil Bojam 
V. Mansur AH (2). The same view has 
been followed in (Imrao Beg v. Miikk^ 
tar Beg (3). The learned advocate foi'i 
the appellant argues that because the’ 
two pie share had been leased for live' 
years to a lessee Har Prasad, who wasi 
collecting rents for the shares from the 
tenants separately, the property became 
capable of physical possession. We are’ 
unable to accept this contention as it' 
is difficult to understand how the un- 
divided share, which was incapable of 
physical possession would become one 
capable of physical possession merely 
because a lease of it for a fixed period 
has been granted. 

Tt is unnecessary to 'consider in this 
case the further question whether inte- 
rest in the property capable of physical 
possession when once leased out become 
incapable of physical possession. 

The appeal is dismissed with' costs in- 
cluding in this court-fess on the higher 
scale. 

v.B./r.K. Appeal dismissed. 


(F B ) ■315=11898) A. -W. N. 61 

(2) [1902] 24 All. 17=23 I. A. 213=8 Sir 

133 (P.G.). ® 

(3) [1919] 17 A. L. J. 269=50 I. C. 80. 
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Mukerji and Bennet, JJ. 

Munawwar Khan Applieant. 

v. 




vyjjpu&iuu ravey, 


First Appeal No. 189 of 1928, Decided 
on llth December 1929, from order of 
Addl. Dist. Judge, Basti, D/. 19tih May 
1928. 

(a) Guardians and Wards Act (8 of 1890) 
S. 15-Separale guardians for each minor as 
to person-Property not being Urge may 
be left in hands of one if appointment of 
separate guardians of property would lead to 

Where property jg not Urge and the Court 
has appomied separate guardians of persons of 
the minors and the appointment of ae many 
guardians of property as that of persons would 
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.^[L^^■A^v\vAR Khan v. Tasalli Khan 


I'M'ItM pi-opii-fiV in\y 1)3 left in tho 

of on: of such giiifli.uis. [P 2y*) 1‘ -Jj 

(b) Guardians and Wards Act (8 of 1800 ), 
S. 15 — Guardian of person of minor should 
be pet by Court in position to support 
minor, 

'L'lie Conr!:, wlicii it appiints a ji'TSon as the 
t ii 1 1';! i 111 of a miner’s person shotiM put the 
poison appoint Oil as guardian in a p si'Aun to 
siippotrj t!ic mi nor. [p -.'jftC ’2j 

il/. ]V n!i lull for Applicant. 

Prasa>i — for Opposite Party. 

Judgment.— This is an appeal by a 
gontleiiiaii who was appointed guardian 
to two minors, Jhabhu Khan and 
^ai liitiin issa, and wlio lias iieon now dis- 
missed from iiis ollice of guardianship, 
except ill so far as the guardianship of 
the ])ci’son of ilaihunnissa is concerned. 

it appears, by an order passed some- 
time in 1923 .Munawwar Khan was ap- 
pointed the guardian of tho persons and 
projierty of -Ihabbu Khan and Zail'un- 
nissa, who are hrotlier and sister. Zai- 
burinissa. although then a child of fi had 
alicad\ been miiined to ^dunawwar 
Khan’s son. In iOtS one Tasalli Khan 
the respondent to this appeal, pnt in an 
ap])lication before the learned District 
Judge of Basti for the removal of Rhmaw- 
war Khan from the guardianship of the 
minors. The charge that he brought 
against Munawwar Khan was mainly 
that he mismanaged the minors property. 
The learned District Judge called for an 
account and had the same checked by a 
commissioner. It was found that a sum 
of Ks. SJ-IJ-O was payable by Munaw- 
war Khan. Munawwar Khan had paid 
himself a sum of Ks. 2S0 on account of 
the maintenance charges of Zaibun- 
nisssa. This amount he took for the 
period of four years. The learned Dis- 
tnet Judge was of opinion that, as 
the father-m law of Mt. Zaibunnissa, 
Munawwar Khan was responsible for her 
maintenance and, therefore, he was not 
entjtKd to pay himself the sum of 
Rs, 280. The learned Judge removed 
Munawwar Khan from the guardiaoship 
of the person and property of Jhabbu 
Khan and from the guardianship of the 
property of Zaibunnissa- He ordered 
Munawwar Khan to pay back a sum of 

Rs. 320-U-6 to Tasalli Khan, who was 

appointed guardian of the property in 
place of Munawwar Khan. 

Munawwar Khans oontontion in appeaf 

18 that lie should not have bean callod 
upon to retund tho sum of Bs, 280 that 
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he was entitled to a proper amount of 

money for the support of Zaibunnissa 

whoso guardian he still was, and 
that the share of the property of Ziibuu- 
nisa should have been handed over to 
him for management. 

Taking the last point first, it is abun- 
dantly clear from the judgment of tho 
leained District Judge that the property 
should be left in tho hands of Tasalli' 
Khan. The property is not large, acid! 
the appointment of two guardians fori 
uhe management of a small property 
won hi only lead to waste. This part of 
the appeal, therefore, must fail. 

Coming to the question of mainte- 
nance, past and future, it appears that 
tlie guardian appointed by the Court 
should be put in a position to maiDfainj 
tiiG minor. We do not propose to decide; 
whether 'a Mahomedan father in-law 
is bound to maintain, out of his own 
profierty, his daughter-in-law. We 
think it to bo sufficiently clear that the 
Court, when it appoints a person as the 
guardian of a minor, should put the 
person appointed guardian in a position 
to support tiie minor. On this broad 
prineiplo, the order of the learned Dis- 
trict Judge is not capable of being main- 
tained. 

In tho result, we modify the order of 
the Con i t below by directing that the 
sum of Rs.2S0 taken by Munawwar Khan 
for the maintenance of the minor need 
not be refunded to him. We also 
direct Tasalli Khan, the respondent, to 
pay Munawwar Khan, in two instalments 
Rs. 70 per annum for the maintenance 
of the minor Zaibunnissa, Rs. 35 to bo 
paid on 1st November and Rs. 35 on 15th 
April of each year, ^'e may point out 
that Rs. 70 per annum is less than tbe 
income of Zaibunnissa from her pro* 
perty, and tliat after payment of this 
sum a Small amount will be left in tho 
hand of Tasalli Khan to meet the , 
penses of col lection and other necessary 
expenses. Having regard to the circu®* 
stances of the case w,o direct that tb® 
parties shall pay their own costs in this 
appeal. We l^ave the order as to costs 
parsed by ths Court below undisturbed, 

v.b./r.k. Order accordingly^ 


Mohammad Husain v. Mt, Nan hi (Young, J.) Allahabad 
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Young, J. 

Mohammad Husain — Applicant.' 

V. 

Mt» Nanhi — Opposite Party. 

Cricninal Revn. No, 461 of 1929, Deci- 
ded on 29th October 1929, from order of 
Dist. Magistrate, Bijnor, D/- 4th June 
1929. 

(a) Criminal P. C., S. 435 (1)— Revision 
application filed before Sessions Judge or 
District Magistrate bars another application 
before the other. 

The construction of sub-S. (4) clearly is that 
where either the Sessions Judge or District 
Magistrate has had an application in revision, 
in the same matter, before them, moved by 
either party, the other local district Court 
would have no jurisdiction to hear a further 
application in the same matter : 26 Mad, 477 

and 110 P. B. 1912 Cr, Ref, [P 258 C 1] 

(b) Criminal P, C,, S. 435^Di8trict Magis- 
trate cannot order relrial~He can act under 
S. 436 only — High Court alone can order 
retrial. 

A District Magistrate has no jurisdiction to 
order a retrial of a case. He can order, if he 
so wishes, on proper grounds, under S. 436, 
a further inquiry into the complaint, but it is 
reserved to the High Court in S. 439, to use 
any of the powers conferred on a Court of ap- 
peal, which would include the right of ordering 
a retrial. [P 258 C 2J 

(c) Criminal P. C., Ss. 253 and 436 — 
Order of discharge should be set aside only 
when prime facie incorrect and further 
evidence necessary. 

An order of discharge should only he set 
aside very sparingly and only when it can bo 
said either to be perverse or prima facie in- 
correct and there is a suggestion that any 
further evidence might bo forthcoming. 

[P 259 C 1] 

K, 0. Carleton and T. A, K. Sherwani 
— for Applicant. 

At M, Khwaja — for Opposite Party. 

Judgment. — This is an application in 
revision from an order in revision of the 
District Magistrate of Bijnor. A complai- 
nant' brought a charge under S. 406, 
I. P. 0., against the applicant. The 
matter came before a Special Magistrate 
and he discharged the applicant. The 
complainant went in revision to the 
District Magistrate whp, purporting to 
act under S. 436, Criminal P. C., ordered 
, a retrial. The applicant comes in revi- 
sion to the High Court against the order 
of the District Magistrate. 

Mr. Khawja, on behalf of the complai- 
nant, raises a preliminary objection to 
the case being entertained by the ^igh 
Court. He contends that the •applicant 
should not be heard by the High Court, 
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until ho has first inarlo an ai)plication in 
revision to the Sessions Judge, and lio 
prays in aid the authority of Shorif 
Ahmad v. Qahtil Shuih (1). In that case 

a Bench o£ this Court decided that ; 

“as far as the practice of this Court is non- 
cerned, an application to t,lic lower Court 
should be cousidered ati essontial stop in the 
procedure, and that should he so whotliyr the 
District Magistrate or Sessions Judge has 
power to grant the relief or not. In future, 
therefore, failure on the part of the applicant 
to submit bis application to the lower Court 
will operate as .a bat -to the application being 
entertained by this Court.'* 

* Ifc is contended that the applicant in 
this case should have first of all filed an 
application in revision in the Court of 
the Sessions Judge as a preliminary step 
to an application to the High Court in 
accordance with the ruling quoted above. 
It is contended that the District Magis- 
trate’s Court is an infei'ior Court to the 
sessions Court within the meaning of 
this ruling, and it is contended that this 
is made clear specially in matters of 
revision by the explanation following 
S. 435 (l), Criminal P. C., which enacts 
that : 

“all Magistrates, whether excrci.sing original 
or appellate jurisdiction, shall be deemed to bo 
inferior to the Sessions Judge for tJie purposes 
of this sub-section and of S. 437.” 

I am of opinion that this preliminary 
point is misconceived and has no force. 
It is to be noted that the case of Sharif 
Ahmad v. Qabul Singh (1) was dealing- 
with an application in revision from an 
order convicting the applicant and sen- 
tencing him to a fine of Rs, 10. In that- 
case the conviction was by a Magistrate 
and no application bad been made in the 
matter in revision to either the District 
Magistrate or the Sessions Judge. In- 
the matter before me an application in 
revision has been made to the District 
Magistrate by the complainant and it is 
clear, in my view, that sub-S, (4), S. 435, 
therefore, applies. The sub-section en- 
acts that : 

"if an application under this section has been 
made -bitber to the Sessions Judge or District 
Magistrate, no further application shall be 
entertained by either of them.” 

It is contended by the complainant 
that this sub-section sUould be construed 
so as to mean ; 

”an application under this section has been 
made to either Court ‘by the applicant to the 
High Court,” 

and that the sub-section would not 
apply where the application to the lower 
“(1} A. I. K. 1921 All. a0“43 All. 497. * ^ 
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Court had heon mado by the opposito 
party in the iligii Court. If ellcct were 
■given to tiii’^ contention of the com plain - 
ant, it would moan that the applicant 
in revision to the High Court, having 
already apiilied to the District Magi-- 
trate in revision on the '>aiiie point, 
would jiave then to go to the Sessions 
Court as a mere formality, because the 
Sessions Judge would liave no power to 
pass an effective order; he would merely 
he a sui't of conduit pipe through whicli 
the applicant would have to travel he- 
fore ho reached the High Court, This 
would mean additional expense and de- 
lay to the parties for no effective pur- 
j)Ose. If the Bench of this Court ’in 
Shnrif AhvuuJ V. Qabul Singh (l), had 
made a rule of jiractice enforcing such a 
step upon applicants in revision, 1 would, 
of course, ho bound by it. But, as I 
have pointed out, the case of Sharif 
Ahmad v. Qabiil Singh (1), has no real 
pipplication to the present case. The 
jconsbruction of sub-S. (d) clearly must 
jbe that where either the Sessions Judge 
'or District Magistrate has had an appli- 
cation in revision in the same matter 
'before them, moved by either party, the 
other local District Court would have no 
jurisdiction to hear a further application 
in the same matter. Tin's reading of 
the subsection accords, in my view, 
with common sense. lam conlirmed in 
my view on this point of law by deci- 
sions of other High Courts in India: see 
the case of Kalimuthu v. Emperor (2). 
In that case an application in revision 
was made to the Sessions Judge, which 
was dismissed. The District Magistrate 
then took up the case suo motu and 
made an order contrary to the decision 
of the Sessions Judge. It was held in 
that case under Cl. (4) of S. 435 that the 
District Magistrate’s order was invalid. 
In Emperor v. Waryam (3) the Punjab 
Chief Court held that S. 435 (4), Crimi- 
nal P. C., applied to all cases - in which 
either a District Magistrate or a Sessions 
Judge had taken action, or -had refused 
to take action, under Ss. 435, 436, 437 
and 438 of the Code and that the words 
further application " in S. 435 mean 
another application in respect of the 
order in question of the inferior criminal 
Court. 


(2) [1903] 26 Mad. 477. , 

(3) [1913] no P.R. 1912 Cr.=»lS I.C. 686= 
117 P.L.R. 1913. 


It is clear that the provisions of S 435 
(I) were enacted for the purpose of 
avoiding a conflict of opinion between 
two local Courts of co-ordinate jaris. 
diction. 

The preliminary objection having been 
disposed of, it is contended by the ap- 
plicant that the order of the District 
Magistrate in this case, ordering a re- 
trial, ought to be set aside. 

In the first place, the order of the 
District Magistrate is clearly illegal and 
improper, in that a District Magistrate 
has no jurisdiction to order a retrial of 
a case. He can order, if he so wishes, 
on proper grounds, under S. 436, Cri- 
minal P. C., a further inquiry into the 
complaint; but it i.s reserved to the High 
Court in S. 430, Criminal P. C., to ose 
any of the powers conferred on a Court 
of appeal, which would include the right 
of ordering a retrial. The order of the 
District Magistrate is, therefore, bad. 
It is competent for this Court to amend 
the order of the District Magistrate to 
one competent to him under S. 436. 
But as any order under S. 436 would be 
clearly improper in this case, it is un- 
necessary to amend it. 

Th e case for the complainant was 
that she had paid Es. 700 to the accused 
for the purpose of his discharging a debt 
due by her deceased husband to a cer- 
tain moneylender one Piare Dal. She 
alleged in her complaint that the accused 
had never paid the money to the money 
lender, but had appropriated it to his 
own use and, therefore, had committed 
a criminal breach of trust. The com- 
plainant called evidence before the 
Magistrate. She proved herself that she 
had paid the money to the. accused and 
that is accepted by both Courts as being 
a fact. She also called Piare Dal, tbe 
moneylender and the moneylender 
gave evidence that on 23rd October 1928, 
Mohammad Husain, the accused appli* 
cant, paid him Es. 700, and that he 
(Piare Lai) had struck the debt for this 
amount out of his bahikliate and retur- 
ned the bond to the applicant. Th® 
prosecution closed its case. On the evi* 
dence before him the Magistrate cam® 
to_ the conclusion, which was entirely 
proper, that the prosecution had failed 
to make out any case under any section 
of the I. P. C.‘ It is clear, of courte. 
that no 'criminal breach of trust ha 
been proved. The prosecution had pr®* 
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ved the receipt of the money by Moham- 
mad Husain and the payment of it by 
him to the moneylender, as he was in- 
structed to do. The applicant \Yas, 
therefore, entitled, if be felt 50|inclined, 
to submit that no case had been made 
out and that it was unnecessary for him 
to make a statement or enter upon his 
defence. The District Magistrate, how- 
ever, in an application in revision has 
delivered himself of a judgment which 
it is almost impossible to understand. 
He says, 

“ it is clear that the money had been deposited 
by the accused with Piare Lai, but it was de- 
posited not on behalf of the plaintiff but on 
behalf of the accused himself. ” 

As there was no evidence of this be- 
fore the learned Magistrate, it is difficult 
to know how he so found, but even if the 
facts be as stated, it could not make 
the accused guilty of a criminal offence. 
It is perfectly clear that the applicant 
was entitled, on the evidence of the 
prosecution itself, to an order of dis- 
charge. 

It has been laid down in this Court 
on many an occasion that an order of 
discharge should only be set aside very 
sparingly and only when it can be said 
either to be perverse or prima facie in- 
correct and there is a suggestion that 
any further evidence might be forth- 
coming. In this case it is impussible to 
say that the order was perverse or in- 
correct, and it has never been suggested 
that the prosecution did not call all the 
evidence it could on this matter, or that 
it would be possible on any further en- 
quiry to call any further evidence. In- 
deed, on the evidence of the money 
lender himself, it would be impossible 
to call any other evidence which could 
alter the nature of the finding of the 
Court, On that evidence alone the ac- 
cused was entitled to be discharged. 1 
accept the application, discharge the 
order of the District Magistrate and 
restore the order of the trial Court. 

v.B./r.K, Applieaiion alloived. 
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Dalal, J. 

Anand Behari Lai — Applicant. 

V, 

^iTOperor— Opposite Party, 

Criminal Misc. Case No. 472 of 1929, 
Decided on 2nd December 1929. 


Criminal P, C., S. 167 IVlagisirale has 
no power to investigate and keep person in 
custody for purposes of investigation — 
Criminal P. C., S. 202. 

Where a IMiigistriiOe receives a complaini; ho 
should either himself oMainitio one or moio- 
complainants and take action under S. £02, or 
if ho is taking action on his own knowledge, 
he should transfer the proceedings completely 
to another Magistrate So that M tgistrate may 
proceed to enquiry or trial attbi' record- 
ing the statement of the complainant;. It ia 
also open to him to make report to police who 
can take action under S. 167. But so lar a a 
can bo gathered from provisions of the Code a. 
Magistrate has not the powers of a police 
officer to investigate and keep an accused per- 
son in custody for the purposes of such inves- 
tigation : custodv can onlv follow where defi- 
uite charge has been made and complainant 
has been examined. [P 209 C 2 P 2G0 C 1] 

Kumnda Pranad^ior Applicant. 

U. S. Bajpai - for the Crown, 

Judgment. — The learned Govern- 
ment Advocate has now obtained parti- 
culars and I am made acquainted with 
the proceedings taken by the District 
Magistrate of Farrukhabad. It appears 
that the District Magistrate received a 
complaint from a patwari scliool teacher 
that he had not received his salary dur- 
ing the time he was on leave. It ap- 
pears to have been the duty of the ap- 
plicant Anand Behari Lai to distribute 
the pay, and the District Magistrate 
suspected that Anand Bihari Lai was 
guilty of embezzlement. He immedi- 
ately issued a warrant for Anand Bihari 
Lai’s arrest and directed a subordinate 
Magistrate to hold an inquiry. There 
has been no examination of the com- 
plainant as is emphatically directed in 
S. 200, Criminal P. C., see S. 202 (l): 
(aj. There does nob appear to be any, 
authority given to a Magistrate to keep; 
an accused person in custody just as is 
given to the police under S. 167 of the 
Code to enable the police to carry outj 
further investigation. In m^’ opinioni 
custody can follow only where a defi- 
nite charge has been made and the com-' 
plainant has been examined. The 
learned Government Advocate suggested 
that the District Magistrate had taken 
action under S. 190 (l) (c) upon informa- 
tion received from any person other 
than a police officer, or upon bis own 
knowledge or suspicion, that such 
offence had been* committed. If such 
was the case the District Magistrate 
had no jurisdiction under S. 191 and he 
ought to have transferred the inquiry 
preparatory to commitment to sessions 
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or ti’i-il to ;i 1)01(1 in ate Magi,sti'ate and 
not cntitli'd to take action nnrler 
S. 202 himself. It is apparent that ho 
did not niak'o a coinjilete transfer from 
til'' tact that he entertained the ajipli- 
cation for hail himself on 20tli Movom- 
l)cr last. It is dosirahle that action 
should he tal>en according to law. 
Either the District Magistrate himself 
^should examine one or rnoro complai- 
nants and take action under S, 202 of 
the Code, or, it he is taking action on 
his own knowledge, he should transfer 
the pri)cecdings completely to the Court 
of a Sii bold in ate Magistrate so that 
Magistrate may ])rococd to imjuiiy or 
trial after recording the statement of 
the complainant. So far as can he ga- 
jtiiered (Lom the provisions of the Code, 
la Magistrate has not tlie powers of a 
[police oliicer to inve.stigato and keep 
!an accused person in custody for the 
purposes of such investigation, it was 
also open to the District Magistrate to 
make a report to the police who could 
then liavo taken action tinclor S. IG7 of 
(the Code. 

As matters stand at present An and 
Bihaii Lai is entitled to hail. I direct 
his release on l>ail on his own hond in 
Rs. 2.000 with two sureties in Eg. 2,000 
each to the satisfaction of the District 
Jlagistrate. If there is any apprehen- 
sion suhsequently that Anand Bihari 
Lai in spite of giving sureties is likely 
to abscond any Magistrate trying the 
case is permitted to cancel this order for 
reasons to be stated in writing and order, 
the arrest of Anand Bihari Lai. 

v.b./o.k. Order accordingly. 
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Dalal, J. 

Sultan Shigh — Applicant. 

V. 

B, Maya Earn Badha Swavii — Oppo- 
site Partv. 

Criminal Misc. Case No. 379 of 1929, 
Decided on lltli December 1929. 

Criminal P. C., S. 491 (1) fb) — Power given 
by S. 491(1) (b) has to be exeicised with cau- 
tion and not in case where there is dispute 
as to who should be guardian of minors. 

Tho power under S. 491,(1) (b) is to be exer- 
cised in matters of urgency, where, for instance 
the father is suddenly deprived of the custody 
of his soup and there is danger to the life of the 
sons in the transferred custody. It is a remedy 
for a person deprived of his liberty. The 
power therefore has to beexorcised with cau- 
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ion and not in a case where there is a dispute 
meu'ly ns to who should bo guardian of p:»rti- 
culiir minors. [P 260 C 2] 

Kuniuda Prasad, H. P. Sen, K. D, 
M a lari //a and Hari Bam Jha—tor Ap. 
pi leant. 

7j. Malik — for Opposite Party. 

Order. — The applicant Sultan Singh 
is father of two minor sons and the 
opposite party Maya Ram is father of 
the applicant. The minor boys are at. 
present under the charge of Maya Earn. 
They have been, acebrding to the appli- 
cant's own afiidavit, under the charge of 
Maya Ram since 1920. This application 
is made for a direction of' the nature of 
a habeas corpus under S. 491 (l)(i)), 
Criminal P. C. That section gives power 
to this Court whenever it thinks fit to 
direct that a ])Orson illegally or impro- 
perly detained in public or private cus- 
tody within the limits of its appellate 
criminal jurisdiction may be set at 
liberty. In the very nature of things 
the power would be exorcised in matters 
of urgency, where, for instance, the 
father is suddenly deprived of the cus- 
tody of ‘his sons and there is danger to 
the life of the sons in the transferred 
custody. It is stated in Wharton’s Law 
Lexicon that this, the most celebrated! 
prerogative writ in the English Law, is 
a remedy for a person deprived of his 
liberty. The power, therefore, has to^ 
be exercised by this Court with caution, 
and nob in a case where there is a dis- 
pute merely as to who should be 
guardian of particular 1 minors. In ^be 
present case the applicant has permitted 
his sons to be in the custody of tb®}’'' 
grandfather for four years and this 
application is merely a cheap way in 
which he desires to establish nis 
guardianship over the boys. It further 
appears tl\at even prior to 1925 the boys 
were living with Maya Ram. Such a 
statement has been miido in an affidavit 
of Maya Ram and not been denied by® 
counter^- affidavit filed by Sultan Singh. 
The case, therefore, clearly is not oufl 
of urgency. There may be some diff®- 
rence of opinion betweenjHigh Courts n® 
to whether a suit should lie in case n 
Sultan Singh never before having been 
in charge of his boys, or whether 8.2^* 
Guardians and Wards Act would b9 
applicable : see Aohratlal v. Chimanlfi 
( 1 ) and Stikhdeo Eai v. fiam 
~ (1) [191G] 40 Bom. I. 0, 2L& == 

Bom, L. R. 532. 
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Rai ( 2 ). However fchat may be, a civil 
I'emedy is open to the applicant wherein 
a District CoQvt or a civil Court may 
fully inquire as to whose custody would 
be most ben6ficia4 to the sons. This 
Court is not the Court for such an in- 
quiry, There is no cause so far as can 
be made out from the affidavits for 
interference. I dismiss the application. 
. V.S./r.K. Application dismissed. 

T 2 ) a". L jiri92'^rA lTrti22 =ie'Al'n~7dG . 
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.King, J. 

Bhaya Lal — Accused— Applicant. 

v. 

Emperor — Opposite Party. 

Criminal Eef. No. 486 of 1929, and 
Criminal Appeal No. 710 of 1929, De- 
cided on l4th December 1929, 

Court-fees Act, S. 19 (17)— Application 
by counsel on behalf of, and purporting 
to be from, prisoner is exempted under 
S. 19 (17). 

Aa application filed by an advocate or coun- 
sel on behalf of the prisoner and purporting to 
bs from the priRonct himself, is a “petition by 
a prisoner” within the moaning of S. 19 (17), 
and the fact that it was an adjournment appli- 
cation made by the counsel for his personal 
convenience is immaterial : A. I. R. 1922 U. B, 
14; 14 N. h. R. 77 and A. I. R. 1924 Rang. 160, 
'Rel on, ■ [P 262 C 1] 

Saitanath Mukerji — for Applicant. 

U, S. Bajpai — for the Crown. 

Judgment. — This is a reference for 
a decision whether a certain application 
■filed by an advocate on behalf of a pri- 
sioncr in jail i.s chargoablo with a court- 
fee. 

The application in question was filed 
by an advocate on behalf of the 
prisoner on 12th November 1929, and 
purports to be from the prisoner him- 
self. The application runs as follows: 

“That my counsel will be absent from Alla- 
habad between l4th and 21st November 1929, 
both days inclueive. It is prayed that the above 
mentioned case be not put up on the days list 
between the above mentioned dates.” 

The learned advocate, who appears 
on behalf of the advocate who presented 
the petition, has argued that the appli- 
cation is exempted from liability to 
court- fee under S. 19 (17), Coui*t>fees 
Act, 1870. This clausa runs as follows: 

“Petition by a prisoner or other parson in 
duress or under restraint of any Court or its 
, office ta." 

Undoubtedly the application in ques- 
tion is a petition on behalf of a pri- 
soner, and the only question is whether 


it should bo held to ho a ‘‘petition by a 
prisoner” within tho meaning of S, 
19 (17). 

It is conceded that certain classes of 
applications made to tho High Court on 
behalf of prisoners are in practice held 
not to be chargeable with court- le(3, for 
example; 

(l) Applications for bail on behalf of 
prisoners in jail. (2) Applications for 
summoning records of other cases whicli 
are required for arguing the prisoners’ 
appeal. (3) Applications for revision on 
behalf of prisoners in jail. 

Also it is conceded that appeals on 
behalf of prisoners in jail are admitted 
by this Court without payment of any 
court-fee although such appeals may 
not be signed by tho prisoner in jail or 
come from the prisoner through the 
Superintandent of tho jail. 

It appears to have been tacitly con- 
ceded, therefore, in view of tlie practice 
followed in such cases, that applica- 
tions which are made on behalf of pri- 
soners in jail are considered as equiva- 
lent to applications by prisoners. 

‘ I have been referred to several re- 
ported cases in whicli this question has 
been considered by different High 
Courts. In the case of Jagannath Kahar 
V. Emperor (1), it was held by the 
Upper Burma Judicial Commissioners 
Court that an application for bail signed 
only by the advocate of a prisoner is an 
application made by the prisoner him- 
self, and under S, 19 (17), Court-fees 
Act, it is not required to be stamped. 
Tho view taken by the Court was that 
an application made by the advocate of 
a prisoner should be treated as equiva- 
lent to an application by the prisoner 
himself. 

In the ease of Emperor v. Maroti Teli 
(2), it was held by the Nagpur Judicial 
Commissioner’s Court that a petition -of 
appeal presented by a prisoner not 
personally but through his pleader is 
exempted fi*om court-fees under Cl. 17, 
S, 19. 

In the case reported in A. I. R. 1924, 
Rangoon, p. 160 it was held by the 
Rangoon High Court that a petition of 
appeal or revision signed and filed by 
an advocate or pleader on behalf of a 
prisoner under an authority signed by a 

(1) A. I. R- 1922 O’. B. 14=4 TJ. B. R. 72. 

(2) [1918] 14 N. L. a. 77=45 I. G. 158=19 
Gr. L. J. 494. 
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prisoner need net hear a court- feo 
stamp. At tiie pr()scnt day it is not 
necessary for the prisoner to give his 
advocate a written and signed autho- 
rity, hut tho reason lor the decision 
still holds good, namely, that it is none 
tlie less a petition by a prisoner hocause 
it is tiled on liis behalf hy an advocate. 

1 agree to the .view taken by tho 
Courts in those cases. In interpreting 
a Cscal statuto the Court is entitled to 
demand tiiat tho liability of the subject 
should 1)0 clearly established, and in 
tlio present case 1 see no reason why 
tho maxim “(pH facit per alium facit 
per so” should not bo applicable. No 
cases have boon shown tome in which 
a contrary view .has been held. 

It has been argued by the learned 
Government Advocate that, although 
tho petition purports to be on behalf of 
the prisoner, practically it is in the 
interests of the advocate himself. He 
contends that the petition was not 
leally in the interests of the prisoner 
because it meant that the hearing of 
his appeal would have to bo adjourned 
and that, therefore, he would not have 
a chance of release from jail so soon as 
ho would otherwise have done, I am 
not prepared to accept this contention 
because when a prisoner appoints an 
advocate to conduct his appeal he pre- 
sumably wishes the advocate to do so 
'Personally. If tho advocate appointed 
.IS for some reason unable to appoaron 
certain dates and desires that the 
lappeal should not be heard during his 
absence I think that he would be%on- 
sidered to be acting in tho interests of 
^'his client if he asks for an adjournment 
in order to enable him personally to 
argue the case as desired by his client. 
In the present case although the advoi 
cate s personal convenience was no 
doubt partly responsible for the appli- 
cation l am _ not prepared to hold that 
the application was not made, partly at 
iieast, in the interests of the prifoner. 

In my opinion, therefore, the appli- 
cation in question should be held te be 
made by the prisoner’* although it was 
actually presented through his advocate 
on the prisoner’s behalf. It follows thafc 
under S 19 (17) the application is not 
chargeable with any court-fee and I 
decide accordingly 

V.B./R.K. Reference answered. 
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Meahs, C. J. 

Gohul Pf asad and others 'Applicants, 

V. 

Empero) — Opposite Tarty. 

Criminal Misc. Case No. 73 -of 1929, 
Decided on 4th jMavch 1929. 

(a) Criminal P. C., S. 526-— Ground for 
transfer. 

Cho fact thatf a ^rEigisfcmfcc, Hfuoon Tears be- 
fore, Iiatl been a class-fellow of somebody who 
was eifcbor a complainant, a respondent or an 
advocate in the case is not a lit ground for 
transfer, [P 262 C2J 

(b) Legal Practitioners Act, S. 13-— Mere 
fact that opposite-party happens to be mem- 
ber of the same profession is not a circum- 
stance which entitles a member of the Bar 
to refuse to undertake the case'againit him; 

See A. L li. 1929 Ail. 397. 

It is very important that men at the Bar • ‘ 
should understand that they are members of 
a public pcofessicn. That is by their very 
calling they engago and undertake to act for 
anybody who fulfils certain cooditionSi 
Therefore if a client comes to them with pro- 
per instructions and prepared to pay a fair and 
proper foe and iuvites them to undertake a 
case of a kind, which they are accustomed to 
do and they refuse, such refusal amounts 
to professional misconduct and should be 
punished as such. [P 263 0 1) 

K. N. Laghate — for Applicants, 

The Government Advocate (J. S, 
Bajpai for tho Crown. 

Order. — This is a transfer applica- 
tion in which Gokul Prasad and others 
ask that a case now-'before a Special 
Magistrate, Captain Bijai Prasad Singhs 
may be transferred to. some other com- 
petent Magistrate’s Court outside the 
district of Benares. 

The affidavit in support of this ap- 
plication is untrue in one important 
respect, Para. 11 runs as follows : 

That the Isarued trying Hagistrate was a 
class-fellow of B, Sahadeo Singh, AdvocatSi 
and is on terms of intimacy with him. ” 

The statement *' on terms of intimacy 
with him ” is a falsehood. Tho Magis- 
trate in his explanation has said ; 

About ■ fifteen years ago Babu Sabadeo 
Singh Advocate, was my class-fellow for a few 
months. I know him then very casually 
after that 1 havo never met (him) as a frieo® 
or intimate and have never exchanged ftcy 
social visits as he is not known to me well. 

If a case was to be transferred co 
every occasion on which a Magistr^^® 
fifteen years before had rubbed should®*^ 
with somebody who was either ® 
complainant, or a respondent or 
advocate in the case the whole of 



1930 Luttur V. Emperor (Sen, J.) Allahabad 2G3 


judicial work in this country would 
come to an end. 

The ^ learned Magistrate in his ex- 
planation has said : 

“ that the real reason underlying this applica- 
tion is not any apprehension that the appli- 
cants will fail to receive justice from me but 
has been done to harass the other side. ” 

The incidents out of which this case 
arises are said to have taken place on 
2nd November 1928, and we are now in 
the month of March and the case has 
not been concluded. 

I refuse this application for transfer. 

A copy of this order is to be sent to the 
learned Magistrate with an expression 
of my wish that he will use all reasona- 
ble expedition to sweep this, and ap- 
parently some connected cases, off his 
iile as scon as he can. 

There is one other point that should 
be mentioned, and that arises from a 
statement contained in para. 15 of the 
affidavit which runs as follows : 

That legal practitioners of influence hav- 
ing been involved in the case as accused, the 
petitioners have failed to get standard (sic) ' 
legal assistance from'the local Bar. *’ 

j It is’ very important that men at the 
Bar should understand that they are 
members of a public profession. That 
is by their very calling they engage and 
undertake to act for anybody who ful- 
ffls certain conditions. Therefore if a 
client comes to them with a proper in- 
structions and prepared to pay a fair and 
proper fee and invites them to undertake 
a case of a kind which they are accus- 
tomed to do and they refuse, such refuse 
amounts to professional misconduct, 

. and should be punished as such. I 
should like this to be communicated by 
the Magistrate to any of the members 
of the local bar who appear not to be 
aware of that rule. That is to say, a 
man at the Bar. has no right whatever 
to refuse a case if proper instructions 
are given and proper fees are tendered 
to him and the work is of a class which 
he is accustomed to do. The mere fact 
that the opposite party happens to be a 
member of the same profession is not a 
•circumstance which entitles him to re- 
jfuse to undertake the case. 

K.N./r.K. V AppliGation rejeoted. • 
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Sen, j. 

Luttur and others — Applicants. 

v. 

Emperor — Opposite Party . 

Criminal Ref, No. G75 of 1920, Decided 
on lith December 1929, by Addl. Sess. 
Judge, Benares, D/- 16th Septeml)er 
1929. 

(a) Criminal P. C., S, 526 (8) — Section is 
mandatory — Deviation makos proceedings 
illegal. 

Section 526 (3) embodies a statutory mandate 
which Courts ought to respect aud obej' and 
consequently if subsequent to an application 
under that section the Magistrate without 
granting adjournment proceeds with the case, 
the trial becomes illegal and not merely ir- 
regular and curable under S. 537. A. I. E, 
1924 AIL 533; ^1. /. R. 1923 All. C60 and A. I.R. 
1923 All. 2G8, Rel on. [P 204 C 1, 2] 

(b) Interpretation of Statutes — Where rule 
of law is absolute in terms, it must be given 
effect to— Criminal P. C., S, 526 (8). 

Where a rule of law is absolute in terms, the 
said rule has got to be observed and duly given 
effect to, and it is no province of a Magistrate 
to deviate from the said rule. [P 2G4 C 2] 

S. N. Verma — for Applicants. 

iV, Walhillah — for the Crown. 

Judgment.' The facts of the case 
which have given rise to this reference 
are set out in extenso in the judgment 
of the Additional Sessions Judge of 
Benares, dated 16th September 1929, 
and require no recapitulation. 

Luttur Balai, Ram Nath and Raghu 
were on their trial before a Special 
Magistrate of Jaunpur, under S, 324, 
I. P. C. During the progress of the trial 
one Luttur had applied to the Magis- 
trate under S. 526 (8), Criminal P. C., for 
stay of proceedings to enable him to 
move the High Court for the transfer of 
his case. The application was granted, 
and the ease was' adjourned. Luttur 
did nob apply to the High Court for the 
transfer of the case. He applied to the 
District Magistrate for a transfer, but 
his application was rejected, and he 
submitted to the order. 

On 17fch May 1929, Balai made a simi- 
lar application, but his application was 
refused. A second application was made 
by Balai, on 18th May 1929, but this 
application shared the same fate. Bet- 
ween 18th May, and 23rd May 1929, 
there were holidays in the lower Courts 
and also in the High Court consequent 
jpon the Id-uZ'Zoba. On 23rd May 
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1221), Biilai iire^ented an application in 
t-he Court ol the Magistrate stating tliat 
iic had boon to Allahabad to instruct his 
counsel to make t!io necessary applica- 
tion under B. 520, Criminal P. C,, for 
tlie transfer of liis case and that tlic 
application was going to he made im- 
mediately upon the opening of the Iligli 
Court, lie prayed furtlier for tlic ad- 
journment of the case till the matter 
had been finally disiiosed of hy the Higli 
Court. Tliis ap]dication was dismissed. 
Between i7th May 1920, and the date 
of the actual decision of this case, the 
liroceedings in the Court of the Magis- 
trate continued. Tlie proceedings termi- 
nated in tlie conviction of all the four 
accused persons upon whom non- bailable 
sentences were passed. They moved the 
learned Additional Sessions Judge of 
Benares for the revision of the convic- 
tion, and the matter has been submitted 
to this Court under S. 4J8, Criminal 
P. C. 

Under S. 52G (8) where an accused 
notifies to the Court before whicli tho 
case is pending his intention to make an 
application under this section, the Court 
is bound to adjourn the case for such a 
period as will afford a reasonable time 
Ifor an application to be made to the 
High Court, and an order obtained 
thereon. S. 52G (8) embodies a statu- 
tory mandate, which the Courts below 
ought to respect and obey. There has 
been a catena of decisions of this Court 
and of other High Courts in favour of 
the view that the rule referred to above 
is imperative. Some of the later deci- 
sions may be referred to. In re, Sartaj 
Singh v. E^nperor (l), Bulaiman, J„ held 
that after the application for transfer 
had been made to a Magistrate, the 
trying Magistrate should not have re- 
corded any evidence at all but should 
have adjourned the case at once. In 
Walidad Khan y. Emperor (2) Dalai, J., 
held that the provisions of S. 526.(8), 
Criminal P, C., were mandatory, and 
must be enforced. In Bacridi v. Bmpe- 
ror (3), Walsh and Banerji, JJ., held 
that where an application under S. 526 
(8), was presented, it was the duty of 
the Court to stay all judicial procee- 
dings. 

The learned Magistrate has submitted 
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an explanation, whicli does not seem to 
me to 1)0 at all satisfactory. Where 
rule of law is absolute in terms the said 
rule has got to bo observed and duly, 
given clfoct to, and it is no province of a 
.Magistrate to deviate from the said rule 
upon any grounds of expediency. Fur. 
ther, it does not appear that, ^Yhen 
Luttur made the application under S. 
52G (S), he was doing so on behalf of 
himself and the other three other co- 
accused. The Magistrate might well 
have asked tho other three accused per- 
sons at tho time as to whether they too 

wanted to avail themselves of the ad- 

* 

journmeut to make an application to 
the High Court jointly with Luttur 
or severally on their individual 
account. This was not done. In re- 
fusing tho applications, dated 17th 
and 18th May 1929, the Magistrate haS' 
acted in contravention of an absolute 
and imperative enactment. The pro- 
gress of tho case in his Court between 
I7bh May 1929, and the date, when the 
application of Balai was finally rejected 
by the High Court, was illegal, and not 
a mere irregularity cured by S. 537, 
Criminal P. 0, 

I accept the recommendation of the 
learned Additional Sessions Judge, set 
aside the conviction and sentence of the 
applicants and direct a retrial. The 
witnesses examined between 17th May 
1929, and the date, when the final order 
was passed by this Court, on the appli- 
cation of Luttur, should be recalled, and 
an opportunity afforded to the accused 
persons to cross-examine them. Let i) 
be distinctly understood that no asper* . 
sion is cast upon the trying Magistrate 
in any shape or form. There can be no' 
doubt that the said Magistrate will deal 
with the case fairly and justly. I** 
view of all the circumstances of tb® 
case, I do not think that I should make 
an order of transfer of this case fro® 
the Court of Mr. Baqar Hussain to 
of any other Magistrate. Let the papefl® 
be returned. 

v.b./r.k. Order accordin^y- 


(If A, I. E. 1924 All. 533. 

(2) A, I. R. 1923 All. 660. 

(3) A. I. R. 1923 All. 263- 
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Full Bench 

Boys, Young and Sen, JJ. 

Emperor 

T. 

llimanchal Singh — Respondent. 
Criminal Appeal No, 539 of 1929, De- 
cided on 16fch Jannary 1930, from an 
order of Special Magistrate Second Class 
Shahjahanpur, D/- 8th October 1928. 

(a) Interpretation of Statutes — Doubt as 
to correct interpretation — Interpretation 
favourable to person to be penalized should 
be adopted. 

Where there is reasonable ground for doubt 
as to the correct interpretation of an enactment 
that interpretation should be adopted which is 
most in favour of the person to be penalised, 
especially in fiscal and penal statutes. 

[P 267 C 1] 

(b) Interpretation of Statutes < — Matter 
doubtful — Interpretation preventing abuse 
of process of law should be put« 

Where the matter is in doubt as to the in- 
terpretation of a statute, that interpretation 
should be given to the statute which will pre- 
vent or will not permit an abuse of the pro- 
cess of the law, [P 267 0 . , 2] 

(c) Penal Code S. 174 — Per Boys and 
Young, JJ.,\ — Citation under U. P. Land Re- 
venue Act S. 147 is not summons — Failure 
to attend does not make person guilty under 
S. 175 — U, P, Land Revenue Act S. 147 
{Sen, f/'., contra). 

(Per Boys and Young, JJ.) A citation 
Bsued to p, person who is in arrear of Go- 
vernment revenue under S. 147, Land Re- 
venue Act is not a summons within the mean- 
ing of S. 174, Penal Code and the person so 
iserved is not bound to appear in obedience to 
it and by his failure to attend he is not guilty 
under S. 174, Penil Code : (Sm, J. Contra) 
{Cases considered), [P 265 C 2 ; P 268 C 2] 

U. S. Bajpai — for the Crown. 

K, N. Malaviya — ’for Respondent. 

Boys and Young, JJ.— This is an ap- 
peal by the Local Government from an 
order passed by a Magistrate acquitting 
Himanchal Singh upon a charge of an 
offence under S. 174, I. P. C. The Ma- 
gistrate acquitted the accused following, 
as he was bound to do, the decision of 
two Judges of this Court in Emperor v, 
Bhtrgu Singh (l). The Local Govern- 
ment being dissatisfied with the deci- 
sion in that case that a citation to ap- 
pear issued under 8. 147, Land Revenue 
Act(U. P.), 3 of 1901, was not a sum- 
mons, notice or order which the reci- 
pient was legally bound to obey have 
appealed from the decision of the Ma- 
gistrate. Without waiting to see whe- 
ther the B ench of two Judges of this 
(1) A. I. B, 1927 AIL 122=49 AIL 206] ^ 
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Court before whom the appeal might 
come agreed with tho decision of the 
two Judges of this Court above men- 
tioned, the loartiod Government Advo- 
cate, presumably under instructions 
from the Local Government, secured an 
immediate reference by the Chief Jus- 
tice of the appeal to a Full Bench. We 
think that the Chief Justice would not 
have referred the matter to a Full 
Bench at all if the point we have men- 
tioned had been brought to his atten- 
tion. If tho Bench of two Judges before 
whom tho appeal would have come in 
the ordinary course agreed with the 
two Judges who had already decided the 
question, there would have been an end 
of the matter. If, on the other hand, 
they had disagreed, it would have been 
open to them to ask the Chief Justice, 
in accordance with the ordinary proce- 
dure to refer the matter to a Full Bench. 

The question now before us is whe- 
ther a citation to appear issued under 
8. 147, U. P. Land Revenue Act, 3 of 
1901, is a summons, notice or order 
which the recipient is legally bound 
to obey. , 

The facts are simple. Himanchal 
Singh was in arrears in the payment of 
Government revenue for a sum of Rs 
108-6-0. Whether or no a writ of de- 
mand had or had not already issued to 
him uiider S. 147 we are not informed ; 
nor is it in fact material. The docu- 
ment which was served upon him is a 
citation to appear, purporting to be 
drafted in accordance with form 2 of the 
forms drawn up by the Local Govern- 
ment by virtue of its power under S. 234 
Revenue Act, This document was tre- 
ated in the argument before us by both 
sides as if it was a document of a com- 
posite character embodying a writ of 
demand and a citation to appear in the 
one document. But this is not so as a. 
reference to the forms will show. The 
Bnglish form does not contain an un- 
conditional intimation to appear. It 
requires the recipient to appear on a 
certain date and at a certain hour “ if 
the entire arrears plus the talbana for 
this citation are not sooner paid. 
The vernacular of the document which 
was actually served calls upon him to- 
appear if the amount “is not paid with 
the greatest promptitude” (j aid tar ada 
na kardiya jawe”.} The translation is 
not accurate but the inaccuracy is im- 
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material. Tho rlocument further bears 
a foot-iioto intimating that failure to 
attend is piinishaide (in the criminal 
Courts) under S. 174 I. P. C. This foot- 
note manifestly begs tlie question and 
is immaterial, except so far as it may 
indicate a desire to give to the intima- 
tion a force which tiie Act itself cer- 
tainly does not GX[irossly give it. The 
Local Government Ins power to raako 
rules and prepare foi ms under S. 234, 
but manifestly, as S. 231 itself declares,' 
only rules “ consistent with this Act." 


It is common ground that tho citation 
was served upon Himanclial Singh per- 
soTially and that ho did not attend, nor 
j^aid the <arrears wjthin the time speci* 
lied in tho citation. Himandul Singli 
was put U])on his trial under. S. 17-4, 
1. P. C. Ho admitted that the citation 
was served upon him and that he did 
not attend or deposit the amount of the 
arrears. The Magistrate describes this 
as a plea of guilty. It clearly was nofc 
a plea of guilty of an offence under 
S. 174, r. P C. But this ceased to be 
of importance again in view of the fact 
that the Magistrate acquitted him in 
obedience to the ruling to which we 
have referred. It has only been neces- 
sary to mention these immaterial mat- 
ters because they did in fact form the 
subject of argument, and it is necessary 
to^ sweep them aside. ‘Before giving 
briefly our reasons for holding that the 
citation to appear was not a summons, 
notice or order which the recipient was 
legally bound to obey by appearing 
within the meaning of S. 174, I, P. C. 
Avewill narrate as briefly as possible 

the history of the previous decisions on 
the point. 


In 1909 the Sessions Judge of Beuare 
Mr. E, H. Ashworth, subsequently Asl 
worth, J., referred a conviction und< 
S. 174 to this Court on the ground th£ 
in his view it was an illegal convictio 
in that the accused was not bound 
appear. The matter came before Knox 
and Tudball, J, and >vas registered i 
Sarju Singh Beference No, 320 o/190‘ 
On 3rd August 1909, they recorded tl 
following brief judgment : 

' " In our opinion a citation issued by a Ta 
tiildar is an order to appear before the Talmtiri 
which the.persoa cited is bound to obev T1 

intentional disobedience of it is thereVore s 
offence under 174,*' ^ ® ® 

No reasons for this view were give, 


I he next case, Emperor v. Sheopal 
Singii we are unable to give the date 
but the case is quoted in the next case 
to which we shall refer) came before 
Ml. i iggotfc, A. J,C., Oudh, subsequently 
BiggOtjt, J., of this Court. The full judg- 
ment not being available to us wears 
only able to note that he held that the 
accused was not bound to obey the cita- 
tion, basing his judgment on the report 
of the Select Committee during the pas- 
sage of the bill. 

In 1909 Mr. Chamier, Judicial Com- 
missioner, and Mr, Evans, A.J.C., Oudh, 
held tliat the accused was bound to ap- 
pear in obedience to the citation. They 
rejected the decision of Mr. Piggotfc be- 
cause he had relied upon the report of 
the Select Committee. They quoted the 
form of the citation and then rejected 
the argument (the only one apparently 
urged) that a citation was merely an 
alternative to a writ of demand, be- 
cause if a citation merely took the place 
of a writ of demand, the citation it- 
self would be useless as it did not make 
any demand. No other consideration 
w^as apparently drawn to the attention 
of the learned Judges and they gave no 
further reason for holding that the reci- 
pient was bound to appear in accordance 
with the citation. This case is B<iMbaU 
V. Emperor (2). 

The next case is that to which we have 
already referred, Emperor v. Bhirgu 
Singh (l) decided by Dalai, J., and one 
of the members of the present Poll 
Bench, Boys, J. It was held that the 
recipient was not legally bound to obey 
the citation. This appears to have been 
the first case in which the matter was 
at all fully argued and reasons are 
given at length for the decision to 
\vhich reference may be made. 

In the following year the matter caffl® j 
np before a single Judge of this Coiirtf j 
Sulaiman, J., in Emperor v. B<inw<tTi{^)* | 
The learned Judge said : * 

If tha matter were eaurely res intepf* 

7, have beea inclined to hold ^ 

that the citation was at any rate a notice, if 
pot a summons or order, and that, therefoj. 
its disobedience was covered by S, 174, I.PA 

He held himself, however, bound by th8 
last decision to which we have referred* I 
It will be noticed that the learned Judg® I 
did not co nsider whether, even tbo^ ^ j 

(2| [1910] 13 0. C. 55=5 I, 0. 805. I 

A. I. R. 1927 All. 49=49 All. 215. I 
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the citation might be regarded as h, 
“notice, it was a notice that the recipient 
was legally bound to obey. He pro- 
•ceeded to set out in detail the reasoning 

in Bmperor v. Bhirgu (l) and then added 
'*tho view takea by the Bench certainly pre- 
vents the abuse of the power to issue a citation 
'to appear and then to arrest the defaulter, 
which may be an intolerable hardship . . . 

« . . It may be doubtful whether such a 

procedure was contemplated by the legislature 
“When the Act was passed.” 

Lastly, the question came up in 1927 
before Stuart G. J., and Pullan, J,, in 
the Chief Court at Lucknow in Ghand- 
rika Singh v. Emperor (4). The learned 
•Judges delivered separate judgments to 
which reference may be made. It is 
only necessary to point out that Stuart, 
C. J., referred to the complete difference 
of opinion in regard to the effect of the 
citation between the decisions in Ram- 
'bali V. Emperor (2) and Emperor v. 

Bhirgu (l), and further stated • 

“why the word citation was used in this por- 
tion of Local Act, 3 of 1901, 1 am in no position 
'to decide,” 

though he added that the word “cita- 
•tioa” was possibly used in Chap. 8 and 
the word “summons” in Chap. 9, because 
‘Chap. 8 is concerned with the purely 
hscal act in collecting land revenue, 
while Chap. 9 is concerned with the pro- 
■cedure of revenue Courts and Eevenue 
'Officers exercising judicial or quasi judi- 
;cial functions. It may be noted further 
'that Pullan, J., relied to some extent at 
-least on the threat in the foot-note to 
the citation form to which we have re- 
•ferred. 

These are all the cases to which we 
■have bean referred. It would seem that 
a mere recital of these cases is sufficient 
to show this much at least, that there is 
-room for doubt as to the force to be 
given to the term “citation to appear,” 
That being so, there comes into force 
immediately the principle of interpreta- 
tiou of a statute that where there is 
reasonable ground for doubt as to the 
correct interpretation of an enactment, 
.that interpretation should be adopted 
which is most in favour of the person to 
be penalised. This principle is of gene- 
ral application to fiscal and penal sta- 
tutes. Here we have both a fiscal and 
!a penal statute. 

Next, there is the principle of inter- 
jpretation that where the matter is in 
• doubt, that interpretation should be 

(4) AJ.B^19S8 Ondh 192. 


given to tho statute which will prevent 
or will not permit of an abuse of the 
process of blie law. The learned Go- 
vernmsnt Advocate, putting as best he 
could the case for the appellant Local 
Government, was unable to suggest to 
us why the Local Government should 
be so anxious to secure tlio strict inter- 
pretation, for which he pleaded, of the 
word “citation.” If the defaulter fails 
to appear in response to the cication, 
and even without the issue of a citation, 
the Revenue Officer has power to issue 
a warrant of arrest. The only motive 
underlying the desire of the Local Gov- 
ernment to put a strict interpretation 
on the word “citation” which anybody 
could suggest was that it would save the 
Rev enuG Officer tlie trouble of is?5uing a 
warx’ant of arrest and of brin^jin*^ the 
defaulter before him under arrest. He 
could, if the defaulter was bound to 
appear in answer to a citation, issue the 
citation, and then having the defaulter 
before him say to him; 

‘Now come to terms such :is I can ;icccpS, or 
I will forthwith jtreest you.” ’ 

Can anybody doubt but tliat this would 
be an abuse of the process of the law. 
No other motive is suggested to us. Wa 
should therefore give effect so far to the 
principle that where there is doubt, that 
interpretation should be put on the 
enactment which will prevent an abuse 
of the legal process. 

Having stated these two principles we 
next turn to the quostion, what expla- 
nation is there of this special use of the 
word “citation” in S, 147 when it is 
used nowhere else in the whole Act. 
When the N. W. P. Land Revenue Act, 
19 of 1873, and the Land Revenue Act 
of Oudh, 17 of 187G, were consolidated 
into the present U. P. Act 3 of 1901, the 
draftsman had to consider whether he 
should or should not use the word “a 
summons to appear” which appeared in 
the Oudh Act, and he substituted, and 
can only be held to have deliberately 
substituted, the word “citation.” It is 
not the case that tho word was used 
carelessly or with some vague idea that 
it did not really matter whether one 
used the word “summons,” “citation,” 
“notice’” “call upon," etc. The drafts- 
man had the word “summons” befoix) 
his eyes. He had not the word “cib- 
tion.” He deliberately substituted 
“citation" for “summons.” What wa 
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the rea'^ou for this? No one has lK 3 on 
even able to suggest that there was any 
reason except ]i0ssihly, and that is in 
favour of giving the less strict interpre- 
tation to the word, that in Cliap. 9 
■where the word "summons'’ in used tlio 
legislature was dealing witli the pro- 
cedure of the Courts, and in Chap. 8 ho 
was dealing only w ith the proceedings 
of oHiccvK for the collection of the 
amounts due to Goveinrnent. Tliero 
would ho a natural inclination to sub- 
stitute the milder word in the latter 
case for tfio stricter word used in the 
former. This is the only possible expla- 
nation tliat Occurs to us or that has been 
offered hy anybody of the deliberate 
substitution of t-ho term. 

Much argument has been directed to 
suggest that a citation is in fact equiva- 
lent to a summons carrying witli it tho 
consequence enacted in S. 174, 1. P. C. 
It may be that it is so in some cases. 
It does not follow that it is so in all. 
But in fact even if it could be held to 
be merely a variant of the word “sum- 
mons,” and that the two words are in- 
terchangeable, even that will not help 
the appellant, for it is manifest that the 
word “summons” is sometimes used in 
cases where the recipient is not bound 
to obey the summons. It is in itself a 
striding fact that nobody has ever yet 
heard of a man being prosecuted under 
S. 174, I. P. C,, for failing to obey a 
summons to attend a Court as a wit- 
ness. The invariable procedure fol- 
lowed, if the attendance of the witness 
is essential, is to issue a warrant for his 
arrest; and indeed in the Civil Procedure 
Code express provision for this is made 
m S. 32, in which there is no reference 
to S, 174, I. P. C. But more than this, 
we find the word “summons” actually 
used in the very Act which we are 
considering in S. 201 where it is laid 
down in the proviso that no order shall 
jse altered without previously summon- 
ing the party, in whose favour that order 
was passed, to appear. Manifestly here 
no liability under S. 174, 1. P. C., can 
arise. Again, where it is intended that 
failure to appear even in answer to a 
summons should carry the consequences 
laid down in S. 174, I. P. C., we find it 
expressly stated, which declares that 
“all persons so summoned shall be bound 
to attend.” As to citations, to refer to 
another Act, we find that where it is 


intended that failure to obey a citation 
should he penalised, that intention 13. 
made the subject of express enactment 
e. g. , Act 21 of 1&66, *t>s. 10 and 11, where* 
it is declared that the respondent, in 
other words, the defendant in the suit, 
shall he served with a citation to appear^ 
and that in default of his or her appear-' 
ancG, liability to punishment under" 
S. 174, 1. P. C.. follows. Lastly, we may 
note that to^give the less strict meaning 
to the term citation,” if indeed the more- 
severe interpretation be permissible at all, 
is in accordance with a reasonable inter- 
pretation of the scheme of the Act The- 
Tahsildar has under S. .145 to certify a. 

statomout of account showing the exis- 
tence of the arroar, of its amount and of 
the person who is the defaulter. Itfs- 
declared that this statement of account 
shall be conclusive evidence of the facts- 
stated in it. It is manifest, however,, 
that this cannot possibly be held to pre- 
vent the Tahsildar from amending the* 
certified statement of account if he de- 
sires to do so. If he has issued a writ 
of demand in accordance with that state- 
ment of account, and either in conse- 
quence of information received from the* 
alleged defaulter, or from any other 
source, he has reason to doubt the cor- 
rectness of the statement or the desir- 
ability of proceeding to extreme mea- 
sures without further light on the 
matter, it is reasonable to suppose that* 
he should be empowered to give the* 
alleged defaulter an opportunity of ap- 
pearing before him and explaining either 
that he is not tlie person liable, or that 
he is not liable for the whole amount 
claimed, or of offering to make an ar- 
rangement which will not necessitate" 
proceeding to extreme measures. It 
is not necessary to elaborate this. We 
have already noted above that no other 
proper motive can be suggested as under- 
lying the use of the word “citation.’* ^ 
Bor the reasons we have given we, 
hold that the citation was not a sum*; , 
mons, notice or order which Himanchal 
Singh was .legally bound to obey, and ' 
wo dismiss the appeal. 

Sen, J.— This is an appeal by the 
Local Government from an order, passed 
by a Magisti’ate, acquitting Hinaanchal 
Singh of an offence under S. 174,1. B* 
Himanchal Singh was in. arrear of 
Government revenue for a sum of 
108' 6-0 on account of £abi 1332 BasU-- 
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A writ was issued to him under S. 147, 
XJnited Provinces Land Pevenue Act 
(Act 3 of 190L) on lUh July 1928. This 
document was of a composite character 
‘•being a writ of demand and a citation 
for appearance, if the demand for reve- 
nue is not complied with. The docu- 
ment is in a printed form which is 
headed as summons for attendance." 
The wording of this document is sub- 
stantially in accord with the prescribed 
■form to be found in the Land Bevenue 
Manual for the United Provinces, which 
is a Government publication. The docu- 
ment is addressed to Himanchal Singh, 
who is directed to attend the Court of 
iihe Tahsildar of Tahsil Shahjahanpur, 
on 26th July 1928, at noon, if the amount 
•of arrears together with the costs of the 
process fee is not paid with the greatest 
.promptitude {J aldtar ada na kar diya> 
jawe). The order was served upon 
Himanchal Singh personally, on 17th 
July 1928. The document bears the 
following endorsement by Himanchal 
Singh ; 

“ I am informed of your order and received 
a copy of the summons through the peon.” 

This document contained a warning 
•note : 

“ A failure to attend vrill he punishable in 
the criminal Courts under S. 174, I. P. G.” 

Himanchal Singh did not pay the 
amount of arrears together with the 
•costs of the process fee nor did he at- 
tend the Court of the Tahsildar, on 26th 
-July 1928, as he was directed to do. 
Proceedings were initiated against him 
under S. 174, I. P. C., and he was 
•eventually put upon his trial before 
Khan Bahadur Maulvi Muhammad Man- 
sub Hasan Khan, Special Magistrate of 
Second Class. The statement of the ac- 
•cused was recorded, on 6th October 
1928, under S, 364, Criminal P. 0., and 
the accused admitted that the summons 
was issued to him and that he neither 
deposited the revenue nor attended the 
Court, The Magistrate acquitted him. 
on 8th October 1928, The Magistrate 
held that, though the accused pleaded 
guilty, no offence was committed by 
him under S. 174, I. P. C., for non-at- 
tendance in the Court of the Tahsildar 
and reliance was placed upon a Divi- 
sion Benth ruling of this Court in rc, 
Emperor v. Bhirgu Singh (1) in support 
of this view. 

The Magistrate is not quite accurate 


in stating that the accused pleaded 
guilty before him. The accused was 
not asked w lie t her he liad committed 
an offence under 8. 174, 1. P. C., and he 
did not plead guilty in express terms. 
The Magistrate was, however, bound to 
follow the ruling of tliis Court, which 
undoubtedly supported his view. 

The Local Government challenges the 
correctness of the decision in re. Em- 
peror V, Bhirgu Singh (l). The point to 
be considered in this appeal is of far 
reaching effect as involving a question 
of principle, and is a matter of general 
importance, affecting the authority of 
the Revenue Officers acting under the 
Land Revenue Act, as also the liberty 
of the subjects of the Crown to whom 
citations are addressed under S. 147 of 
the Act. 

In approaching the question before 
this Court, no importance can be at- 
tached to the fact that the citation is 
headed as " Notice of attendance " nor 
to the further fact that the foot-note 
contains a pointed warning. Nor can 
the fact of the citation being issued from 
** the Court of tire Tahsildar ’’ and 
Himanchal Singh being directed to ap- 
pear " in the Court of Tahasildar ” be 
permitted to be strained too far. The 
Tahasildar was acting in his administra- 
tive capacity as a Revenue Collector. 
Ho was not, strictly speaking, a “Court” 
and was exercising, at the most a 
quasi judicial function. In S. 189, a 
Tahsildar is authorized to hold his 
Court within his tahsil, bub his powers 
under S. 147 are more administrative 
than judicial. 

Section 174, 1. P. C., provides : 

” Whoever, being legally bound to atfcoiifi 

in paraori at a certain place and 

time in obedience to a summons, notice, order 
or proclamation proceeding from any public 
servant legally compete at, as such public ser- 
vant to issue the same, intentionally omits to 

attend at that place or time shall be 

punished with imprisonment ..... or with 

The ingredients of the offence under 
this section are, therefore, (l) that a 
summons for attendance must be issued 
by a public servant who was legally 
competent to issue the same, (2J that 
the person summoned must be legally 
bound to attend at a certain place and 
time in answer to the summons and 
(3) that the person summoned must in- 
tentionally have omitted to attend at 
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tiiat. place and time. S. 147, Land 
Kcvcnuo Act jirovides that when an 
avrcat- of revcnuo hecoines due, a writ of 
dcman.l (ailing on the defaulter to pay 
tlia attiouiit within the time therein 
'tatod or a citation to appear may issue. 

Circular d-]li of the rulc.^ iramed hy 
hy tlie Board of Ueventjc contained, 
amongst others the ioliowing j>rovi$ions 
relating to B. Jdi, Land lievonue Act ; 

“ rroccsfcs iiiul. r S, l-iT, shall hs issued by 
the TahashildiU’ ot tlj ‘ t ilisil in which the ar* 
rear fell du'*, or' hy rird'-v of the Collector or 
Assistant Coll ctur in charge of the Sub-Divi- 
sion.” V, rits, -(.vair.ints and proclamatioris 
shall he in tin- forms app'^nded. They shall 
bear the date of is.suc and shall be signed bv the 
issuing other and soiled with his oificial seal.” 

Process under S. .147 is not required by law 
to pitcodo processes undor S. loO but ordinarily 
writ or citation to aopour should issue before 
any other procecs is resorted to.” ” The fee 
charged for the issue of a v/rit or citation to 
appear shall bo 1-2 annas. The fee shall be 
included in the amounts specified in the writ or 
citation as that for the rjcovery of which the 
writ is issued.” 

“ No more than one writ shall be issued in 
respect of the same anvur to any defaulter, ex- 
cept under the orders of tijo Collector. If the 
arrears be uot paid within 1.5 clays from the 
date of the service, severer measures should 
promptly be takea.” 

It is not controverted that the Tahsil- 

dar of Tahsil Shalijahanpiir was a pub- 
lic servant , legally competent as such 
public servant to issue a citation to 
Himanchal Singh to appear before him 
under S. 147, Land Revenue Act, or that 
limanclial Singh as a defaulter was 
duly served with the citation calling 
upon him to appear on 26th July 1928. 
Rut it has been argued that a citation 
to appear under S. 1-47, Land Revenue 
Act IS not a summons ” within the 
purview of S. 174. I. P. C,. and that 

Mimanchal Smgh was not legally bound 
to appear. 

Statutes of a fiscal or penal character 
must be strictly construed so as to pre- 
vent undue encroachment upon the li- 
berty of the subject. Where the words 
of a statute are ambiguous, or of a 
doubtful import, the words should be 
construed generously. Where, how- 
ever, the words of the statute are un* 
equivocal and unambiguous, they must 
be construed in their plain, natural and 
grammatical senses. 

^ The question which emerges for deci 
Sion in this appeal is whether the words 
a citation to appear ” in S. 147, Land 
Revenue Act connote anything diflferent 
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from a summons to appear. The word 
citation ” has not been defined in the 
Land Revenue Act nor has, the word 
summons " been defined in the said 
Act.^ It is presumable that the words 
citation and summons have not been 
used in the Act in a special or technical 
sense, if recourse be had to standard 
books of reference, it would appear that 
citation aud summons are interchange- 
able words. For instance, in Webster’s 
New International Dictionary, “ cita- 
tion ” moans amongst other things, an- 
official summons or notice given to a 
person to appear before a tribunal of 
justice; hence any summons. In Mur- 
ray s Dictionary citation ” is a citing, 
or summoning to a Court of justice. 
Rouvier gives the following note on 
“ citation 

A writ issued out of a Court of competant 
jurisdiction, commanding a person ttetein 
named to appear on a day named and do soma* 
thing therein mentioned, or show cause why 
he should not.” 

The act of which a person is so sumnioiied- 
or cited.” 

In the ecclesiastical law, the citation is tha- 
beginning and foundation of the whole oause, 
and is said to have six requisites, namalytthe- 
insertion of the name of the Judge, of the pre 
movert, of the impugnant of the cause of snitsj. 
of the place, and of the time of appearance J to- 
which may be added the affixing the seal of the 
Court, and the name of the Befnstrar orhis 
Deputy.” 

“ Process issued in Courts of Probate-and 
Admiralty Courts. It is usually the original 
process in any proceeding where used andisio 
that respect analogous to, the writ of capias of 
summons at law, aud the subpoena in Chan- 
cery.” 

According to Wharton (Law Lexicon, 
Bdn. 4, p. 187J * citation ” is a summona 
to appear, applied particularly to a pr<> 
cess in the spiritual probate and mat^i* 
monial Courts. 

In its common significance, there- 
fore, citation to appear ” is clearly ^ 
summons to appear ” and cannot be 
held to mean anything short of this, 
this meaning is applied to the text 0^; 
S. 147, it fits in with the context. It 
not necessary either to strain the laoj 
guage or to have recourse to a process of 
reasoning to find out the meaning of 
text. Indeed, if regard be paid to tfj® 
context and the scheme of the Act,^ ft i8 
not possible to construe the word cita* 
tion ” otherwise than as a summons. 

Section 146, Land Revenue Act 
cribes the processes by which an arreftf 
of revenue may be cacovered. The®® 


1930 Empeeor V. Himakchal Singh (FB) (Sen, J.) AllaKabad 271 


processes are eight in number, and have 
been enumerated in Cls, (a) to (h). 
Each of these processes is and is in- 
tended to be -coercive. Every process 
enumerated in the section is severer or 
more drastic than the one immediately 
preceding it. There may be variance in 
the degree of the effectiveness of the 
several processes as also in the degree 
of their coerciveness, but all of them 
share one common character in so far 
that all of them are cbercive. 

The Liocal Government may issue a 
warrant of arrest in the vei'y first in- 
stance but- the legislature provided for 
a less drastic remedy by the issue of a 
citation. It cannot be assumed that 
the object of the citation is simply to 
facilitate the execution of the -warrant 
of arrest. The two processes are differ- 
ent. If the man appears in obedience 
to the citation, he niay be allowed to 
go without any warrant being executed 
against him. That the process of cita- 
tion to appear may be abused is no 
argument against the process itself be- 
ing from its very inception an instru- 
ment of an imperative or compelling 
character, 

A writ of demand or a citation to ap- 
pear is one of the statutory processes 
for recovering an arrear of revenue. A 
citation to appear could not have been 
intended to be a mere invitation 
from the Tabsildar to appear in his 
Court to parley with him about the 
amount of the arrear or to negotiate 
with him the time as to its payment. It 
is not till the revenue has fallen into ar- 
rears that steps can be taken for its re- 
covery, S, 146, Land Eevenne Act en- 
acts that a statement of account certi- 
fied by the Tahsildar shall for purposes 
of Chap. 8 be conclusive evidence of the 
existence of the arrear, of its amount 
and of the person who is the defaulter. 
Ex hypothesi, the amount due has been 
determined and has been duly certified. 
The certificate being conclusive, the 
issue of a citation could not be treated 
as a mere occasion given to the co- 
sharer concerned to come and discuss 
with the Tahsildar because of any dis- 
pute or uncertainty about the amount 
of revenue. The certificate having al- 
ready settled the matter, the chapter 
regarding dispute or uncertainty is 
olosed auou and for ever. It is ex- 
tremely difficult to conceive that the 


legislature could have intended “ cita- 
tion to appear ” to have been one of the 
modes or processes for recovering the 
arrear of revenue without looking for- 
ward to the obedience of tliat process 
by the person against whom it is 
directed. 

It has been argued that tiio processes 
from (b) to (h) are coercive but a writ 
of demand or a citation to appear 
is not a coercive process. According tc 
Wharton, a writ is : 

“ a, judicial process by which any one is sinn- 
moned as an offender and is also a legal iustru- 
ment to enforce obedience to the orders and 
sentences of the Courts.” “ A writ of demand' 
is a peremptory order to pay.” 

A citation to appear ” cannot be 
otherwise than a peremptory order tO' 
appear, if the ari'ear of revenue is not 
paid. It is coercive because he has to 
leave his business and has to undergo 
the worry, trouble and expense of a 
journey to the Tahsil, The appearance 
before the Tahsildar as a defaulter is 
humiliation enough. He is exposed to 
the risk of being arrested by the Tah- 
sildar if the latter chooses to do so. 

' Besides this, he has to pay the expen- 
ses of the process issued to him. It is 
the extent of the privation, wherein 
lies the compulsion. 

The word “ citation ” does nob ap- 
pear to have been used in Ss. 146 and 
147, Land Revenue Act in a technical 
sense. “ Citation ” may have a limited 
or a technical meaning in a particular 
statute relating to ecclesiastical law or' 
to law relating to probate and admini- 
stration, But it is not permissible to- 
construe words in one Act by a refer- 
ence to the use of the same words in, 
another Act which is not in pari mate- 
ria with the former. • It was held in the' 
case of Miiddoo Soodan Dey^, Bama- 
Churan Mookerii (5) that the meaning 
of an Act is to be gathered solely by a 
reference to the Act itself. In Walji 
Karimji v. Jagannath Premji (6) it was 
held that ; 

“ enactments in pari materia should be read 
together as if they were one law and interpre- 
ted as consistently and harmoniously as their 
language will fairly admit but an enquiry into 
the vicissitudes which a measure experienced 
in the course of its passage as a bill through 
ihe legislature is not a legitimate mode of as- 
certaining the intention of the legislature.” 

It is, therefore, submitted with res- 
pect that it is not legitimate to con- 

(5) 1 Hydge 100. 

(6) C1877] 2 Bom. 84. 
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strue tiio woi’ds “ citation to appear ’’ in 
Ss, i'iU and 1 17, Land Revenue Act by 
a reference to S. 09. Act o of IBS I or 
Ss. 199 and 200, Succession Act (Act 10 
of 1B05). S. (>y, Act 5 of L8SI is a 
replica of S, 250, Succession Act of 18B5 
and provides tliat it sliall be lawful for 
the District Judge . , . , to issue cita- 
tions calling upon all iieisons claiming 
to liavo any interest in the estate of the 
deceased to come and see the proceed- 
ings before the grant of probate or let- 
tois of administrations. The citation 
here is a general citation and is not ad- 
dressed bo a jiarticular individual by 
name. The citation is not addressed to 
persons who do not put forward any 
claim in the estate of the deceased. 
It is not a process for enforcement 
of a pre-existing liability as in the 
case of a defaulting landholder. If a 
peison having a claim to the estate of 
the deceased bolds himself back, he ex- 
poses himself to the risk of an ex parte 
Older against him or to his prejudice. 
But no liabilioy has been incurred till this 
order has been passed. S. 199 is clear 
that no appearance on the part of the 
next-of-kin is contemplated and he has 
the option to accept or refuse the letters 
of administration. 


Ib is worthy of note that a mode 
pu licatioD of the citation was prescri 
9 cl by the Probate and Administratic 
Act and the Succession Act. In the Lat 
Revenue Act, no mode for the service . 
the citation under S. 147 has been spec 
hcally provided for. But the mode , 
service of summons under the Act hi 
been expresslj provided. This could n( 
e Bleated as a case of omission from ii 

advertence. It is rather suggestive ( 
he fact that the framers of the Act coi 
sidered two terms to be synonymou: 

/A fin Revenue A< 

(Act 19 of 1873) there was a provisio 

tor the writ of demand ” but ther 

was no provision of the issue of a cita 

ion or summons to the defaulting zamin 

Revenue Act o 
Oudh (Act 17 of 1876), there was a pro 

vision for both, that is, there was a pro 
vision for a writ of demand and al 
ternabively for “ a summons to appkr. 
Under Act 3 of 190L, the twoaforesau 
Acts were repealed and they were con 
sohdated .nto one. In the new Act., 

wit! 

his difference that the word “citation’ 


lias been substituted for “ summons.” 
This would suggest that the legislature 
consKlcred ^ the word “ summons ” and 
citation ” a.s convertible terms. As 
has already been observed, the context 
where tho words “ citation ” has been 
used, is also indicative of the same con- 
elusion. The word “ citation ” has to 
he read with reference to the context 
and not divorced from it. and the inter- 
pretation as to the nature and character 
of the citation may be mild in one case 
and more severe in another if the mild- 
ness or severity is to be assigned to the 
legal effect of the process. But it would ■ 
depend in each case upon the text of the 
statute with special reference to the 
character of the proceedings, it relates 
to. Having regard therefore (1) to the 
natural^and grammatical meaning of the 
word citation,” (2) to the general 
scheme of the Land Revenue Act and 
(3) to the use of the word “ citation ” 
with^ reference to the context, it is clear 
that citation to appear ” cannot but 
have one meaning, namely, '* summons 
to appear.” There is no ambiguity in 
the word citation to appear ” and the 
words cannot be construed to mean cita* 
tion to appear or not to appear at the 
option of tho person served with the 
citation. There can be no warrant for 
introducing words into the text of- 
S. 147 as an addition or an alternative. 

It will be trenching upon the province 
of the legislature to add an inconsistent 
alternative into the text. 

There are certain sections of the Land 
Revenue Act, where the word “ sum- 
mons, has been used; for example, Ss. 
123, 194 195 and 201. InS. 193,“aU 
persons ’ summoned “ are bound to ap- 
pear. If after due service they do not 
attend, they are, it is submitted liable 
to be prosecuted under S. 174, 1. P. C. It 
was not necessary to add a provision to j 
S. 147 like the one in S. 193, because the | 
legislature has already declared 
mind in S. 146 that citation to appear is ' 

3* process for enforcing payment of ar- 
rears of revenue and it follows that it 
has to be obeyed. 

It cannot bo argued from this that 
the framers of the Act in using the 
word “ citation ” Ss. 146 and 147 deli- 
berately intended to use a word of dif- 
ferent connotation from ** summons." » | 

comparison of those sections with Ss, 
and 147, Land Revenue Act, satisfies ifi® 
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'that no distinctiatioQ or differenfcion was 
intended to be made. Ss. 146 and 147 
are to be found in Chap. 8 which relates 
to collection of revenue. The matters 
dealt with therein are purely .fiscal and 
administrative. Ss. 193, 194, 195 and 
'201 are to be found in Chap. 9, which 
relates to procedure of revenue Courts 
.and Revenue Officers. It is not unlikely 
that summons ” and " citation were 
used as mere variants of the same idea 
:and'two words were used to mark off the 
nature and character of the proceedings 
before the Jievenue Officers concerned, 
but the nature and obligatory character 
of the summons ” or'" citations ” are 
different according to the nature of the 
-proceedings. 

The.learned Government j^dvocate has 
invited the attention of this Court to 
‘the following decisions in support of 
his appeal. In the matter of Surjw, de- 
cided by Knox, A. C. J., and Tudball, J. 
Mam Bali v*. Emperor (2), ‘decided by 
Messrs. Ohamier and Evans, JJ., which 
.overruled an unreported decision of Mr, 
Piggot founded upon the report of the 
'Select Committee: Ghandrika Singh v. 
Emperor (4), decided by Stuart, C. J. 
and Pullan, J, The last mentioned case 
•expressly dissents from the Division 
Bench ruling of this Court in Emperor 
•v. Bhirgu Singh (l). I am in general 
.agreement with the reasonings of the 
learned Judges in this case. In Ban- 
wari Lai v. Emperor (3), Sulaiman, J,, 
is reported to have observed as follows; 

“ Tho question is whether “ the citation to 
* appear ” does not come, within the ex- 
pression ^‘summons, notice, order of proclaittia- 
tion.” ' 

If the matter were entirely xes Integra 
T would have been inclined to hold that 
the citation was, at any rate, a notice, 
if not, a summons or order, and that, 
therefore, its disobedience was covered 
by S. 174, 1, P. 0, I might have sought 
support from the case of Mam Bali v. 
Emperor (2), if the matter were nob con- 
' eluded by a recent pronouncement of a 
Division Bench in Emperor v. Bhirgu 
Singh (1), which is binding on me as a 
single Judge.' 

A point is sought to be made of the 
.'fact that no penalty for non-attendance 
has been provided for in the Land Reve- 
nue Act as appears to have been done in 
'll, 2 of Act 21 of 1866. This cannot be 

M [1909] 6 A. L. J. 114 N. 


treated as an example of a casus omis- 
sus nor can an inferonce ba drawn from 
this omission. S. 174, 1. P. C., was al- 
ready on the statuto book to meet the 
situation and it was not necessary to 
make a special provision for a case like 
this in the body of tho Land Revenue 
Act. 

Thera can be no charm in tho word 

citation ” or " summons.” Citation or 
summons may be issued to a party or to 
a witness or to a party who is sought to 
be examined in the case as a witness. 
The object may be to give notice to a 
party of some suit, application or other 
proceeding. In such a case the party is 
not bound to appear in Court although 
his non-appearance may entail the con- 
sequence of an exparte order against 
him (see for instance 0. 9, Civil P. C.). 
Again the object may be to compell 
his appearance in Court to give evidence. 
In such a case, he is legally bound to 
appear in Court and he cannot be allow- 
ed to contumaciously withhold his ap- 
pearance. A summons to a witness is a 
process of a mandatory character. In a 
civil suit, the Court has summary 
powers to proceed against him and pass 
orders under 0. 16, R. 12, CiviPP. C. 
The rule aforesaid, however, does not 
take away the powers of the Court to 
prosecute him under S. 174, I. P.' G. 
Cases of deliberate disobedience of 
summons are rare. Even where they 
Occur, the civil Courts may deal with 
the offender under 0. 16, R. 12, and not 
file a complaint against him in the cri- 
minal Court under S. 174, 1. P. C. I am 
by DO means certain that witnesses are 
never prosecuted by the civil Court for 
disobedience of summons, although I 
must say that there are no reported . 
cases where this has taken place. The 
powers of the civil Court in this respect 
are foreign to the enquiry in hand. Whe- 
ther a party or a witness was bound to 
appear in a preceeding of a civil nature 
has to be determined by a reference to 
the nature of the proceeding and the 
provision of the particular statute under 
which he is served with the notice. 
Any answer for or against cannot be 
made in the abstract and the answer 
cannot be helpful in the solution of the 
question which is now before us, which 
has to be determined by a reference to 
the relevant portions of the Land Re- 
venue Act and nothing beyond, 
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Section 2(U, Land Kevemie Act pro- 
vides that no ex jiarfec order or order by 
default shall he xet aside without a 
notice of f he applicati on to tlio opposite 
paitv'. This section i^ analogous to 
0. 9, H. M, Civil P. C. Hera the notice 
served to a party is not for personal ap- 
pearance. It is a matter ot lii^ option 
to appear or not to appear hut !ion-ap- 
pearancG exposes Ivim to certain legal 
consequences. It may he conceded at 
once that tlie party served with notice 
in these cases is not legally hound to 
appear. 

I hold, therefore, that where a cita- 
tion has been issued to a person who is 
in arrear of Government revenue under 
S. 117, Land Kevenue Act, the said cita- 
tion is a summons within the meaning 
of 8. 171,1. P. C., that the accused \vas 
legally bound to appear in the Court of 
the Tahsildar in obedience to it and that 

•f 

by his failure to attend, he was guilty 
under S. 171, I. P. C. 

I would, therefore, allow the Govern- 
ment appeal and convict the accused. 

By the Court. — The result is that 
the appeal by the Local Government 
fails and is hereby dismissed, and the 
acquittal x)f Himanchal Singh accused of 
an offence under S. 171, 1, P. C. is here- 
by confirmed. 

R.K. A'p'peal diamissed. 
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C'ia7ida7i and others — Applicants, 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 512 of 1929, De- 
cided on 3rd December 1929, against 
order of Sess. Judge, Budaun, D/- 14th 
Judge, 1929. 

(a) Criminal P, C., S. 112 — Ordinarily 
mentioning that clause of S. 110 applicable 
to case is sufficent but where clause refers 
to two or more offences, offence appropriate 
should be mentioned. 

Ordinarily it is sufl&cient under S. 112 if that 
portion of the clause of S. 110 which is appli- 
cable to the particular case is specified in the 
notice that is given. But wheie the particular 
clause refers to two or more oSences, the parti- 
cular offence or offences which is appropriate 
to the particular case should also bo mentioned 
in the notice. This applies more particularly 
to Cl, (d) : .4. 1. R, 1927 Oudfi 306, Appr. 

[P 274 C 2] 

(b) Criminal P. C., Ss. 241 to 259— Before 
accused appears he is not entitled to informa- 
tion about detailed evidence of prosecution. 

In the trial of an ordinary summons or war- 


rant case before a ILigistrate an accused person 
is not entitled, before he appears in Couit, to 
any information as to what detailed evLdenca 
the prosecution is going to lead. [P 275 C 1] 
(ci Criminal P.C., Ss. 256 and 110— S, ZSS- 
applies to cases under S. 110. 

Section 256 is applicable to inquiry into cases 
und'T S. 110, so far as practicable : d.J.ii. 192f 
AU. GGO, Foil [P 275 G 1] 

(d) Criminal P. C.. S. 110 — Mere fact of 
allegation of substantive offence does not 
preclude proceeding under S. 110 A. Z. P. 
1020 All.^lZ aud A. LB. 1925 All. '260, Overruled. 

The mere fact that there is an allegation of a 
substantive offence is no obstacle to the using 
of the evidence such as it is in regard to the 
commission of that offouce in proceedings- 
undcr S. 110: A. I. R. 1929 All. 813 and 
A. I. R. 1925 All. 250, Overruled ; A, I. B. 
192.5 AIL G94, Ref. [P-275 C 2] 

L. M- Boy — for Applicants. 

M. Waliullah — for the Crown. 

Boys, J. — This is an application of 

three men on the revisional side of the 
Court asking that an order under S. 110,. 
Criminal P. C., for filing security be set 
aside. There are no loss than 11 grounds* 
in the application for revision, of whicb 
some five have been argued before this 
Court. 

It has already been held by the single* 
Judge who referred this case to the pre- 
sent Bench that there is no force in* 
ground 1 that the applicants had no 
notice under S. 112 before they were ar- 
rested. We agree that the terms of S, 
113 were fully complied with and that 
no notice before arrest is necessary. 

Next, it is urged that the applicants 
were not given the substance of the in- 
formation against them in accordance 
with the terms of S. 112. We have no. 
hesitation in agreeing with the deeision| 
in Emperor v. Ramyhulum (l), in 
it was held that ordinarily it ^ is sn®*; 
cient under S. 112 if that portion of tbfl 
clause of S. 110 which is applicable W 
the particular case is specified in t o 
notice that is given. To this we ; 
further add that where the partb 
cular clause refei’s to two or more ol*j 
fences, the particular offence or offenc^ 
which is appropriate to the 
case should also be mentioned m j 
notice. This applies more particulanj 
to Cl. (d). It is unnecessary to ' 
the arguments in the case to which 
have referred. But we would notoi 
the principle which we have 
be not accepted, the utter impossin ^ . 
of drawing the line at any place o^ _ 
offering the Ma^ifltrates any 
(1) A. I. ja. 1927 Oudh 806=2 Iiuok. 157 
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principle which would assist them in 
in determining how much information 
is to be given. We may state a specific 
example. The evidence in this type of 
case generally consists of something like 
the evidence of 20 witnesses, who are ex- 
pected to speak each of them possibly to 
a separate incident, sometimes one wit- 
ness being supported by the evidence of 
another. Is the information to give the 
substance of the evidence that one wit- 
ness is likely to give, or two witnesses 
or three witnesses, or where is the de- 
tailing of the information to stop? It 
is manifest that it would not be of any 
value for the purposes of giving notice 
of the evidence of witness 20 to give 
even in full the evidence that the earlier 
19 witnesses were going to give. This 
practical difficulty only supports the 
view that it is sufficient if the particu- 
lar clause of the charge, or where there 
are more than one offences named in 
charge, the particular offence or offences 
is given in the notice. In the trial of 
an ordinary summons or warrant case 
before a Magistrate an accused person 
is not entitled, before he appears in 
Court to any information as to whalt de- 
tailed evidence the prosecution is going 
to lead. What wo have said on this 
[point refers of course only to S. HO 
and has not necessarily any bearing on 
Ss. 107 and 109. 

The next point taken was that S. 256, 
Chap. 21, Criminal P. C. is applicable to 
inquiry into cases under S. 110. One of 
the members of this present Bench in 
Tirlok V. Emperor (2j has already hold 
that the terms of S. 256 are applicable 
30 far as practicable. This is in accor- 
dance with S. 117 (2), Criminal P, 
C., and we see no reason to hold 
otherwise. It is contended for the 
applicants that the accused were not 
asked to state whether they wished to 
cross-examine or not. Counsel was not 
prepared to suggest that there was the 
smallest possibility of there having been 
any prejudice to the accused from their 
not having been so asked, and this is 
manifest when counsel was asked whe- 
ther they were represented or not, and 
he had to reply in the affirmative. 
There is no force in this contention 
and it need never have been raised. 

Next, it is contended that proceedings 
under S. 110 cannot be instituted or at 
"(2) A. I. B. 1927 All. 660, 


least ai ‘0 inappropriate wliere there is 
an allegation on liehalf of the {trosecu- 
tion that the accused have commit- 
ted a substantivo offence under the 
Penal Code. This again is wliolly un- 
tenable, and is based on an entire mis- 
appreciation of tlie principles pi'operly 
applicable. There is not the slightest 
reason whatever why t]ie police should 
not institute proceedings under S. ilO 
despite the fact that there may be some 
reason to suppose that the accused have 
committed some substantive offence 
under the Penal Code, It is only 
necessary again to give a concrete- 
case. It may bo that the accused is 
suspected in six cases of house-breaking.. 
The police may have adequate grounds- 
for believing that the accused is really 
guilty of those six cases of house-break- 
ing, but in regard to any individual 
case it may be that the evidence would 
be almost certain to prove - inadequate 
for a conviction. It does not follow, 
of course, that such evidence, that there 
is, is not trustworthy. There is mani- 
festly here nothing whatever to prevent 
the police saying “if we institute a case 
of house-breaking it will only involve a 
useless expenditure of time and money. 
The evidence such as \ve have is trust- 
worthy, but it would be inadequate for a 
conviction for the substantive offence,” 

There is no reason for holding that pro-' 
ceedings under S. 110 would be impro-' 
per in such a case. It w'ould be possible' 
to multiply the reasons for holding' 
that the mere fact that there is an 
allegation of a substantive offence is 
no obstacle to the using of the evidence 
such as it is in regard to the commis-' 
sion of that offence in proceedings under 
S. HO. 

It is, however, desirable to consider 
the earlier decisions of this Court re- 
levant to this ground. In 1924 the 
case of Rdm Prasad v. Emperor (3) 
came before a single Judge of this 
Court. In that case the notice to the 
applicants was to the effect that they 
were “habitual dacoits and belonged to 
the dangerous gang of Dhani and Ram 
Kishan dacoits.” The learned Judge- 
of this Court side : 

“On a reference to S. 110, Criminal P. C, 
it will be found that it does not provide for 
any person being called upon to furnieb se- 
curity on the ground that he was by habit » 
daeoit and belonged to the gang of a daeoit., 

(8) A, I. B. 1925 All. 250. ““ 
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It is noi for the Courts to fintl out the motive 
for the omniipsioii, but if it wore neceps.ivv 
oue coiihl oitsi ly he fouiul. Being ;i. liicmber 
of a gang of (l ifoits is :i del'inite olfeiice defniefl 
and pimisliabie under the f’eiial Code and it 
was for that reason that nndor the preventive 
soetitjiiS, actioti coul'l not he taken for having 
eoramigted a specifie ofience." 

We are unai)le to agree tvifch the 
learned Judge in the suggestion tiiat 
ho makes for the reason of the omis- 
sion. In our view, being a mom her of 
a gang of pei'sons associated for the 
purpose of habitually conimitting da- 
coity does come within the purview 
of S, liO, and is not excluded merely 
because there is an allegation of facts 
pointing to an offence under S. 400, 
1. P. C. Similarly, wo are of opinion 
that whore fclio facts alleged are that 
the person belongs to a gang of persons 
.associated for the purpose of liabitually 
committing theft or robbery, and not 
being a gang of thugs or dacoits, those 
facts are susceptible to proceedings 
under S. 110, Let us suppose the case 
■ of a person being accused of being 
by habit a thief. Similarly B, C, D and 
E ‘Me each accused of beiog by habit 
thieves. It is manifest that the accu- 
sation against each one of these persons 
could be the subject of a separate pro- 
ceeding ‘directed against him indivi- 
dually under S. 110, Cl. (a). Now. if 
we turn to S. 117,01. (5) it says : 

Wllero two or moro persons have boon as- 
sociated together in the matter under loquirv 

they may b3 dealt with in the sarnoorse'- 
jmatemfjmriesas the Magistrate shall think 

From this it is clear that where two or 
lee 01 four or five or more persons 
. are accused of being associated to-' 
go ler, or, in other words, forming a 
gang, fot' the purpose of habituallv 
commitfciag thefts, the legislature has 
contemplated that those facts may be 
he subject of a case under S. 110: 

■ otherwise there is no meaning in the 
two clauses read together. This is 
sullicient to show that the state of facts 
we have named does come both within 

p* Criminal 

-r. Nor IS there any statutory provi- 
sion forbidding the application of S. 110 

to facts which happen to come also 
within S. 40L, 1. P. G. 

Nor do we consider that as a matter 
of policy or convenience or justice it 
is even desirable to hold that where the 
•Jacts come within either section, it 


should follow that only the section of 
tlie Penal Code should be applied, and 
that ’ !' -I'H must be a regular trial for 
tlio substantive offence. Let us con- 
sidur tjte distinction between the two 
sections. Where a cliarge in the full 
sense of the term is laid under a section 
specifying a substantive offence such a? 
section 401, 1 P. C., the evidence and 
the only evidence which can be led is 
that of persons who saw acts or heard 
word.s, etc. with their own eyes and 
cars. On the other hand, evidence 
which is admissible under ^ 110, Cri- 
minal P. C, includes evidence of "general 
repute." Manifestly, therefore, evidence 
which might be insufficient for a con- 
viction under S. 40L, I. P. C. punishable 
directly ^ with imprisonment, may, 
though the facts to be proved are iden- 
tically the same with the facts to be 
proved upon a case under S. 110, Cri- 
minal P. C. be sufficiont for a conviction 
under S. UO, Criminal P, C. involving 
merely in the first place furnishing of 
security, for further evidence to support 
the prosecution, e. g., that of " general 
repute " is admissible, where the lesser 
consequence follows, of a nature which 
is not admissible where the graver con- 
sequence follows. We are, therefore, 
of opinion that it is not illegal to insti- 
tute proceedings under S. 110 merely 
because the facts alleged would, if pro* 
ved, establish an offence under S. 401, 

I- P. C, Nor is it necessarily im* 
proper to institute such proceedings* 

A case under S, 401, 1. P. C. which might 
necessarily fail for want of the essen- 
tial evidence might well and properly 
result in a conviction under S. 110, Cri- , 
minal P. C., The same reasoning will I 
mutafcis mutandis apply to S. 400, 1. P* 1 
C., and S, 110, Criminal P. 0. We do I 
not think it necessary to enter into I 
speculation as to the reason for mention- I 
ing theft and robbery in S. 110 and not || 
mentioning dacoity. We have stated 
why we do not agree with the reason 
given by the learned Judge in the case 
to which we have referred. 

We have also been referred to the de- 
cision of one of U 3 sitting with another 
Judge reported in Bndhan v. 

(4). That case was referred to a 
of two Judges by a single Judge who di 
not, as we have said we do not, 
wit h the pr oposition laid ^wd jp. j -- 
(4) A, I. 694=47 -AH. 783. 
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case of Bam Prasad v. Emperor (3), 
which we have just discussed. In Budhan 
V. Emperor (4), however, the Bench held 
that the case of Bam Prasad v. Emperor 
(3) was distinguishable, and therefore 
cannot be interpreted as having over- 
ruled Bam Prasad v. Emperoi (3) on the 
point which we are now considering. 
Finally there is the case of Bamriip 
Bhar v. Emperor (5), That case natu- 
rally followed the decision in Bam Pra- 
sad V. Emperor (3) which was correctly 
noted as not having been overruled in 
Budhan V. Emperor (4). As our pre- 
sent decision overrules Bam Prasad v. 
Emperor (3), it follows that it also over- 
rules Bamrup Bkar v. Emperor (5), 

The application is dismissed. 

V.B./r.K. Application dismissed, 
iri^'l929 Alirsfai 
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Young and Sen, JJ. 

Emperor 

v. 

Bindeshwari Singh — Respondent. 

Criminal Appeal No, 561 of 1929, De- 
cided on 9bh September 1929, from order 
of Sess. Judge, Azamgarh, D/-18th April 
1929. 

Criminal Trial — FaUe plea of enmityipot 
forth by accuiod aggravate* offence and 
affect* question of sentence. 

In a great majority of case*, the plea used in 
defence is the stereotyped plea of enmity. The 
plea is characterised by a wanton disregard of 
truth and in spite of laborious attempts, no 
malice is established between the accused and 
the Crown witnesses including the complaiuant. 
It ought to be generally known that a false de- 
fence of this character has a tendency to aggra- 
vate the oSence and is a factor which may 
affect the question of sentence. [P 277 C 2J 

U. S. Bajpai^iov the Crown. 

Nekal Ghand — for Respopdent. 

Young, J. Bindeshwari Singh was 
convicted by a Magistrate of the First 
Class under S. 384, I, P. 0. for having 
extorted Rs. 10 from one Balle Halwai 
by holding out threats to him of physi- 
cal injury and of the institution of legal 
proceedings charging him with the com- 
mission of a criminal offence. The 
learned Magistrate gave him the sentence 
of one year’s rigorous -imprisonment and 
a Bne of Bs. 100. 

The learned Sessions Judges reversed 
the deoision of this trial Court and direc- 
ted the acquittal of Bindeswari Singh. 


Tho Tjocai Govern raont has filed an ap- 
peal to this Court. 

Tho complaint wliich gave rise to theso 
proceedings was instituted by one Balie 
Halwai of Deogaon on 29th August 
1928. Tho story of the Crown it shortly 
this:- Bindoshweri Singh purdiased puris 
and sweets from the shop of Jialle Tlal- 
wai and owed him Rs. 10. A demand 
was made for tiie money. Bindeswari 
Singh took offence at this and told Bj.Ug 

“I shall Sit you right. I sba)l get a- fals-i case 
brought against you and shall cause you to be 
sent to jail.” 

On 30th March 1926, one Jamna Pra- 
sad filed a complaint against Ba'le, his 
wife Mt. Kishen Dei and Ganga Barn- 
war under S. 498, 1. P. C. in the Court of 
a Special Magistrate of Deokali, in the ■ 
District of Ghazipur. The allegation 
was that Mt. Kishen Dei was the wife 
of Jamna Prasad and that Balle and ' 
Ganga Barnwar had taken or enticed ' 
away the wife with intent that she may 
have illicit intei-course with them. 
Summonses were issued but could not be- 
served. Warrants were applied for and 
were duly executed and 15th May 1926 
was the date fixed for the bearing of the 
complaint. On that date the complai- 
nant did not appear in Court and the ; 
complaint was dismissed. 

In the meantime, on some date bet- 
ween 8th May and 15th May 1926, Bin- 
deshwari Singh came to the shop of 
Balle Halwai and told him that it was 
now time for him to realize the insecurity 
of his position, as a complaint under S. 
498 had already been launched against 
him and the only thing which remained 
to be done was to press the complaint 
and send Balle Halwai to }ail. Binde- 
shwari Singh told Balle that if he was 
anxious to enjoy his liberty, he ought to 
pay him Rs. 50. A settlement was arri- 
ved at for a sum of Rs. 10 and Balle 
paid Rs. 10 to Bindeshwari Singh. The 
above is proved from the evidence of 
Balle and is supported by the deposi- 
tions of Misri Halwai, Bishnath Kalwar, . 
Jattan and Kundar Kandu, 

There is also very strong corroboration 
of this evidence in the fact that the com- 
plaint of Jamna Prasad came to nothing 
as the complainant allowed the complaint 
to go by default.. 

Balle Halwai is the complainant in 
this case and bis statemer^ ought to be 
carefully scrutinised. Tib complaint- 
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liad been instituted aftor a verv Ion <4 
time. Ballc may lie itresumed to liave a 
natural inu'tiality in favour of his own 
ooniplaiiifc. Tlio. unusual delay in the in- 
stitution of the comidaint liad got to bo 
3 Xj)lainod. 

Balle had bnoti- subjected to a longtlyv 
cross-Gxainiiiation and ha.^ not broken 
down in the least. ilis stateinenb is 
clear and consistent. The delay in die 
institution of the complaint, has heon 
accounted lor, Bindeshwari Singli is a 
bully and evidently the complainant was 
afraid of liim, k was not till proceodings 
wero initiated against Bindeswari Singh 
under S, iiU, Criminal P. C. that Dalle 
could ventui’o to come torward against 
such a loi'midahle opponent. 

1 he statement of Misri Halwai has 
been rejected by the Court below upon 
•the ground that he was the brother of 
Maaabir, who hied the complaint in tlio 
connected case. That is not a sound 
reason for discrediting the statement, 
but it ought to have been a good ground 
for scrutiny. It ‘does not appear that 
any portion of the statement of Misri is 
intrinsically improbable, nor does his 
■ statement conflict with the statement of 
Balle or those of other witnesses for the 
prosecution, We are of opinion that the 
.learned Sessions Judge has discredited 
the statement of Misri upon grounds 
flimsy and insuiiicient. 

J'jo reason whatsoever has been assign- 
. ed for not accepting the statements of 
Bishnath, Jattan and kundar who ap- 
pear to be thoroughly independent wit- 
' nesses. We are not surprised bearing in 
mind the character of Bindeswari Singh 
rthat the demand was made at a pubfic 
.place in broad day light and in the pre- 

• sence of many witnesses. Bindeswari 
"Singh believed 'that he was the master 

..of the situation and was running no 
risks. 

We consider that on the evidence for 
the prosecution the case against Binde- 
.shri Singh has been clearly established. 

The defence in this case is exactly the 
■same as was put up in the connected 
.case oiMahabir. There is no evidence 
ko support this defence, It has not been 
-made out that Rai Sahib Dindayal Sahu 

• had engineered this case to satisfy his 
•■malice against Bindeshwari Singh, The 
.case set by the defence is that there was 
■A widespimd conspiracy and that the 
, police and the district authorities had 


made common cause with Rai Sahib 
Dindayal. This defence was absolutely 
false and baseless. 

In a great majority of cases, the plea 
urged in defence is the stereotyped plea 
of enmity. The plea is characterised by 
a wanton disregard of truth and in spite 
of laborious attempts, no malice isesta-- 
blished between the accused and the' 
Crown witnesses including the complai-- 
nanb. It ought to be generally koowei 
that a false defence of this character has; 
a tendency to aggravate the offence and 
is factor wliich may effect the question 
of sentence. 

Three witnesses were examined for the 
defence; of those Munshi Ramanad Lai 
and Babi Swami Nath Singh had ap- 
peared as witnesses for Bindeshwari 
Singh in the connected case. They 
say no more than this that there 
was a contest between Raghurai Bali 
Sahu, nephew of Sahu Dindayal and 
certain other i^Gt'Sons for a seat in the 
Distict Board of Azamgarh. They do 
nob state that there is an enmity bet- 
ween Bindeshwari Singh and Sahu Bin* 
dayal. The third witness Babu Sham 
Narain Singh is a mukhtar and member 
of District Board. He states that four 
five months ago when he was sitting in 
Bar Library at about 11 a. m. he was 
called by Bindeshwari Singh who told 
him that the police daroga was getting* 
complaint written against him by Balle , 
Halwai. He did not go near them but 
he saw Balle and daroga together when 
the complaint was being written. 
do not believe a word of this and we are 
of opinion that this witness is not only 
false but radiates falsehoods. 

The judgment under appeal appears to | 
us to be extremely unsatisfactory. f 
are sorry to note that the findings of the 
learned Judge in this and the connected 
case, Criminal Appeal No. 660 of 1929( 
are against the weight of evidence and ; 
no serious attempt has been made to 
meet the excellent reasons given by the ,J 
primary Court. 

In the result, we allow the appeal, set ' 
aside the order of the Sessions JudS® 
4at0d 18th April 1929, and convict Bio* , 
deshwari Singh under S. 384,I.P.C. W* 
maintain the sentence of fine passed 
the trial Court and sentence him to two 
years rigorous imprisonment) The sflo* 
tences in the two cases are to run coO' 
seeutively. Bindeshwari Singh must sur* 
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acender fco his bail. The complainant 
ought to be paid Rs, 50 out of the fine if 
realized. If the fine is not recovered 
tfrom’Bindeshwari Singh, he must undergo 
three months’ rigorous imprisonment in 
aiddition. 

V.S./r.K, SKntejice cnhcDioedt 
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Young and Sen, JJ. 

Emperor 

V. 

Maiku —Accused. 

Criminal Ref. No, 429 of 1929, De- 
•cided on 4bh September 1929, made by 
Dist. Magistrate, Agra, on 4th June 1929, 

Criminal Trial — Sentence — • Sentence 
should be proportionate to nature and gra* 
•vity of crime in each case — Giving certain 
‘.sentence given in hundred other cases does 
not make it obligatory upon the Court to 
■award the same sentence. 

It is an elemantary proposition in criminal 
jurisprudjaca that seatenca in each cas 3 should 
bo proportionate to ths natura ani gravity of 
■tho crime, and a Magistrate caanoi claim a 
right to inflict a particular sjatanco in a parti- 
cular caso because h3 had done so in hundred 
-other cases — some of which wars more serious^ 
without any regard to uatura of facts, upon 
which each and ovary case ha^ to be decided. 

[P 279 0 2J 

M, Waliullah — for the CrowD. 

Young, J.~~’M!%iku Kahar has been 
convicted by Mr. S. M, Ahmed, Excise 
Magistrate of Agra under S. 60, Excise 
Act and has been sentenced to a fine of 
Rs, 50, The District Magistrate of Agra 
has thi’ough tho Sessions Judge referred 
'the case to this Court **for examination 

•and enhancement of sentence if thought 
proper,” 

Mr. Sheodan Dal, an Excise Inspector, 
raided the house of Maiku Khar which 
"is situated in Sadar Bazaar of the city of 
‘Agra. Maiku was caught in the act of 
•distilling liquor. A large quantity of 
illicit liquor and a complete parapbern- 
talia of instruments for manufacture of 
illicit liquor was discovered in his house, 
Maiku was put on his trial and he ma^e 
mo pretence of innocence. He pleaded 
guilty. The Excise Magistrate consi- 
•dered that he had properly discharged 
his function as a Magistrate by senten' 
^ing Maiku to a fine of Rs. 50. 

Excise cases are not easy to detect 
are difficult to prove. The distiller, 
tiot unoften, prepares liquor for purposes 
<*f ♦’■affic. The game is a profitable one. 


Illicit distillation of liquor does not only 
mean a loss of revenue to the Govermrient 
but is a serious menace to the liealfcli 
and t lie moral well being of the com- 
munity, The Local Govern mont, by its 
letter No. 579-13-05 dated 2Lsb December 
1923, had acceiituated tiie fact that the 
crime was widely prevalent and that tho 
actual distiller or traiiicker should b (3 
sentenced to a substantial term of im- 
prisonment. Under the Act, tlie inavi- 
mum punishment, in the case of first 
offenders, is one year’s rigorous impri- 
sonment and a fine of Rs. 1000. 

Tho explanation given by the Exoiso 

Ma gistrate is ridiculous. He says : 

”1 had b^en Excisa Magistrate of Allahabad 
for over a year aud I had to do no oth(;r work 
than excise, as the work is so heavy there. The 
present Excise Commissioner had been Excise 
Inspector under me there and he knows well 
that ill all such cases Rs. -vO was considered 
proper punishment. 1 decided at least some 
hundred such aud more .serious eases with fine 
but the excise department tijeie nov 'r consi- 
dered the pimishmeut iiiadcr(tiaie.” 

It is difficult to understand the above 
statement together with its implications. 
Are we to take it that this Magistrate 
has ignored and pigeon-holed the Go-! 
vernmet notification which we have' 
alluded to above? Does the Magistrate, 
claim a right fco inflict a sentence of fine 
in all cases because he has done so inj 
hundred other cases — some of which I 
were more serious— without any regard! 
to the nature of facts, upon which eaehl 
and every case had to be decided ? The 
Magistrate would have been well ad-, 
vised not to bring in the aid of prescrip-' 
tion in his favour. It is an elementary 
proposition in criminal jurisprudence 
that sentence in each case shoul,d be 
proportionate to the nature and gravity 
of the crime. 

The learned Magistrate submits that 
a fine of Rs. 50 for a man of no means 
and status is quite adequate punish- 
ment.” It is worthj^of note that there 
was not a scrap of evidence before the 
trial Court concerning the means of 
Maiku. Granting that the financial 
position of Maiku was not sound why 
was not the sentence of imprisonment 
passed ? 

There is an' insinuation that the 
Excise Inspector was shielding the prin- 
' oiple culprit and that Maiku was play- 
ing the second fiddle. A Magistrate 
with any sense of responsibility ought 
to have hesitated and paused before 
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making any insinuation against the 
Excise Inspector which was not justified 
by the evidenco on the record. In the 
present case tlie attack upon the Excise 
Inspector was wholly unwarranted. 

The Magistrate's grievance is that the 
Excise Inspector has moved in this 
matter and submitted his report for en- 
hancement with a view to ‘‘minimise 
the blame brought against the Excise 
Inspector in tht Peoples' Ilcrald.” Any 
publication in the Peoples' Herald is out- 
side the judicial record. Hero we have 
anotlier insinuation and nothing to sup- 
port it. Wo hold that the Excise Ins- 
pector in bringing the sentence to the 
notice of the District authorities had 
done the right and proper thing. The 
sentence is ridiculous, "^^e sentence 
Maiku to six months’ rigorous imprison- 
ment and maintain the tine of Rs. 50. 

V.B./r.K. Sentence enhanced,, 
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Pull AN, J. 

Balkishen — Applicant. 

V, 

Opposite Party. 

Criminal Ref. No. 357 of 1929, Decided 
on 29th May 1929, made bv Sess. Judge, 
Aligarh, D/- 27th April 1929. 

(a) Criminal p. C., S. 250— Case prima 
facie triable by Magistrate but if facts 
were proved constituting offence exclusively 
triable by Sessions Court— Award of com- 
pensation by Magistrate is not illegal. 

Where a Magistrate tries an accused for an 
ofienc© prima facie triable by him, when really 
if the facts had been proved the offence would 
have been one triable exclusively by the Ses* 
sions Court, an award of compensation made 
by the Magistrate under S. 250 is not illegal : 

-fl. iy22 Mad. 223, Be}. A. I. R. 1926 All. 
159, DisL [p 280 C 2] 

(b) Criminal Trial — Court’s duty — Magis- 
j* not bound to find whether case 

exclusively triable by ^Sessions would arise 
if facts before him were proved. 

It is not incumbent upon a Magistrate to 
go out of his way to find that a case exclusi- 
vely triable by a Court of Sessions might 
arise from facts before him, if they were 
proved. [P 280 C 2] 

Judgment. — This is a. reference by 
the learned Sessions Judge of Aligarh 
requesting .this Court to set aside*’ an 
order passed by a Magistrate under S 
250, Criminal P. C., directing a certain 
complainant to pay compensation to the 
accused. It is not suggested that the 
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order was otherwise improper, but 
moroly that it was without jurisdiction. 
Tlie case before the Magistrate was- 
undor Ss. 463 and 323, I. P. C. both < 
being within the Magistrate’s iurisdictiouf 
and pi'ima facie he was entitled to pass- 
the order in questioQ. The learned Ses- 
sions Judge bases his reference on the- 
assumption that if there was any offence- 
it was one under S. 467, 1. P. C, and 
exclusively triable by the Court of 
Sessions, But it lias been found by 
l)oth Courts that there was no offence,, 
and the Judgment appears to me to have- 
gone too far when he assumes that if 
the offence had been committed it would 
have been one under S. 467, I. P. C. 
We have to consider whether the Magis* 
trato was trying the case or merely 
holding an enquiry with a view to 
commitment. He says that he was 
trying the case, and I have no doubt 
that he is correct in so saying. The- 
case must be distinguished from that 
reported in Harihar Dait v. Maksud AH- 
(1) which refers to a case where one at 
least of the offences charged is exclusi- 
vely triable by the Court of Sessions. 
The case which is parallel to the present- 
is noted in the judgment in Harihar 
Datt V. Maksud Ah (l). It is M, VenkaU 
raijar v, K. Venkatrayar (2). It was 
not in my opinion incumbent on the 
Magistrate to go out of his way toi 
find that a case exclusively triable by 
a Court of Sessions might t* rise from: 
the facts before him, if they wei’O 
proved. He was trying a case apparent- 
ly within his jurisdiction. He found, 
that there was no case and that it had 
been brought frivolously and vexa- 
tiously. He was therefore entitled toj 
act under S. 250, Criminal P, C. 

I decline to interfere. The reference- 
will be returned, 

4 

V.B./r.K, Reference returned,^ 


(1) A. I. R. 1926 All. 169=.48 All. 166. 

. (2) A. 1. R. 1922 Mad. 223=^45 Mad. 29. 
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MaKERTI AND BeNNET, JJ. 

Jagannath Prasai — Obj 0 ::toL'— Appel- 
lant. 

*v. 

Sheo Narahi — Decree-holder — Res- 
pondent. 

Letters Patent Appeal No, 90 of 1927, 
Decided on L4th December 1929, from 
judgment of Dalai, J., D/- 27bh July 
1927. 

(a) Exaculioa — Order purporlinj to shelve 
papers merely amounts to stay and not dis- 
missal. 

An order purporting to shelve pipers does 
not amount to dismissal -ot an application for 
exooution but only to stiying the proceedings 
for the time being. [P 281 C 2] 

(b) Execution —Attachment by civil Courts 
— Collector cannot withdraw it. 

Ths Collector has no jurisdiction to withdrav/ 
the attichmont eli^cted oy the order of the 
civil Court. fP 231 C 2] 

(c) Praclice-rNew Plea. 

A person cannot bi allowed in Letters Patent 
appeal to 'raise a new point (i.* o.,) a point 
which has not been raised before the sir.glo 
Judge. [P 231 G 2] 

S, S. S'lstnj — for Appellani;. 

N. P. jUthana — for Raspondenfc. 

Mukerji, J. — ■ This appeal bas no 
force. The only poinfe to be decided is 
whether the order of the Collector dated 
4bh November 1921 operated to remove 
the attachment which had been validly 
made by an order of the civil Court. It 
appears that a decree was obtained by 
the respondent Sheonarain against one 
Ram Lai who died johit with the appel- 
lant Jagannath. In the lifetime of Ram 
Lai, an attachment of his share of the 
property had been obtained by Sheo- 
narain. After attachment the decree 
was sent, to the Collector for execution 
by the Munsiff. While the matter was 
still pending before the Collector, Ram 
Lai died. The Collector on 22nd Octo- 
ber 1924, was informed by the Tahsil- 
dar that Ram Lai was dead and there- 
upon ho directed that the decree-holder 
should bo informed of the fact and the 
case should be taken on 4th November 
1924. On that date the Collector passed 
tho following order: ' 

“The judgment debtor is dead, Tho decree- 
holder is absint. It is ordered that the case be 
removed from the list of pending cases (Kharij 
ho) and the papers bo filed (dakbil daftar ho) 
and that the papers received from the civil 
Court be returaed to the same.'* 

On the death of Bam Lai the decree- 
holder applied to the civil Court, which 
was the only Court before which an ap- 
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p icabion for bringing on the record tiio 
legal ropresontabive of the judgment- 
debtor could be made, to bring Jagan- 
nabh on the record. Jagannath having 
been duly placed on the record, tho 
decree-holder applied to tho civil Court 
for the papers being again sent to tho 
Collector, so that tho latter might pvo- 
ceel with the execution of the decree. 
The civil Court, ^however, thought that a 
fresh application asking for abtachmont 
was necessary. Accordingly a new ap- 
plication was pub in on 9th December 
1924. Wlieii a fresh proceeding purpor- 
ting to be a new attachment \vas taken, 
Jagannath came in with the objection 
that he v/as the sole owner of the pro- 
perty attached, and wliafcever interest 
Ram Lai possessed in the property had 
disappeared on the principle of surviv'or- 
sliip of the Hindu Liw. Tliis raised tlie 
question wliether tlie attachment, 
which had been effected on 22nd April 
1924, in the lifetime of Ram Lai, was 
still subsisting. 

The first Court upheld the objection of 
Jagannath and dismissed the application 
for execution. The lower appellate 
Court held that although the family of 
Jagannath and Ram Lai was joint the 
original attachment held good. That 
view has been accepted by a learned 
Judge of this Court and hento this 
Letters Patent appeal. The only point 
that was argued before the learned 
Judge of this Court was that tho order 
of the Collector dated 4bh November 
1924, was, in effect an order dismissing 
an execution application for default of 
the decree-holder, and that therefore the 
order operated to release the attachment. 

We are of opinion fcliat this point has 
no force at all. To start witli, the Col- 
lector did not dismiss the execution ap- 
xdication for default. We have inter- 
preted, in this Court, an order purport- 
ing to shelve papers as an order not am- 
ounting to dismissal of an application 
for execution but only as amounting to 
staying the proceedings for the time 
being. Apart from that, the Collector 
had no jurisdiction to withdraw the at- 
tachment effected by the order of the 
civil Court. In any view of the case 
the attachment subsists. 

A now point was sought to be taken 
before us. But it is a settled rule in a 
Letters Patent appeal not to allow a 
fresh point to bj taken, namely a point 
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which hid nevor been urged hcforo fcho 
single Judge. W o note that the point 
sought to ho urged was not cron taken 
in I he memorandum of a[)poa!. In tlie 
result tlie appeal lails and is dismissed 
witii costs. 

?.N,/ R.K. ,-1 ppea I (Him iased. 
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j\IUKHU.ri AND ijRNNFT, JJ. 
Krnhna Jdas and AnnolUnts. 

V. 

Uaja Ham Bltalt LeU and o//icrs — 
Respond on ts. 

First A|tpoal No. I2d of 1928, Decided 
on 6th Decemticr 1929, iroin an ordor of 
Dist. Judg'g Bcnai-cs, D/. 30th Jlareh 

i *. .**1 




■ Provincial Insolvency Act, S. 54 — Pre- 
ference given to one creditor over others by 
e>:eculion oi mortgage — Ulortgage executed 
v/ithin three months of ad judication— Exe' 
culion of mortgage amounts to act of insol- 
vency-provincial Insolvency Act, S. 6 (b). 

Wherj .T, ruort^ago, wlier.jby the i)oss:!ssion of 
all the prop-rty is hiuded over to the creditor, 
bus the eficct oi giving tho creditor a nreferenco 
over ofclser creditors, the mortgage deed, hein<’ 
executed within three mouths of tho applica- 
tion for adjndicatiou, comes under S. 5l and 
the execution of tho mortgage deed iimounts to 
an act of insolvency under S. G (h,'. [P 283 C 1] 

K. N, Katjii — for Appellants. 

R. N. Sapru—iov Respondents. 

Bennet, J. This is an appeal by a 
creditor whose application for an order 
of adjudication of fcho opi)osite party as 

i I I 1* — dismissed by the Dis- 

trict Judge of Benares. The ‘ opposite 
party are a joint Hindu family consist- 
»ig of three members Raja Ram Bbafcfc 
Dele, Govind Sliastri and Gaja Nand Rao, 

e application w’^as made mainly on 
the ground that an act of insolvency 
had occurred by the execution by the 
opposite party o£ a fictitious deed of 
mortgage in favour, of a third party Rai 
Riishnaji for Rs. 35,000 nominally on 
1st August 1927, Within three months 
of that date this application was made 
on 28th November 1927. Therefore it 
would bo open to tho applioout to have 
the benoBt of S. 54, Provl. Ina A„f 
which applies to a transfer of property’ 
in favoOT of any creditor with a view to 

giving that creditor a preference over 

the other creditors. 

The case for the-appHcant is that this 
mortgage comes under S. 6(b) or fc) 
as a transfer of property or part of a pro! 


porty with intent to defeat or delay the 

creditors or which would provide as a 
fraudulent preference if he were ad- 
judged an insolvent. The opposite party 
filed a written statement stating that 
t-he mortgage deeds executed in favour 
of Rii Krisbnaji were in good faith 
and for _ consideration of his just dues, 
til at Rai Krishna] i had now taken over 
the concern and invested further sums 
in i.j to carrj'^ it on with a provision to 
allow a share of the profits of the op. 
posite party in order to enable the op- 
posite party to pay up the creditors 
as \vcdl. Further, the written state- 
ment alleged that fclie opposite party 
was prepared to pay the amouat due 
by moot Illy instalments and that at 
liresont toe firm owned properties worth 
more tliau Rs. 80,000. 

The applicant gave his evidence in sup- 
port of his application and he also ten- 
dered a cortilied copy of a deposition by 
one of the opposite party in suit No.92 of 
1927 {Krishen Das v. Kamala Kaffl- 
hatta Kai’ijalaija.) The opposite party 
made o, statement through their vakil 
that tiioy did not desire to tender any 
evidence. The evidence therefore in 
the case is complete. The District Judge 
did not come to any clear finding as to 
whether an act of insolvency had been 
committed or not. But he dismissed 
tlie application on the ground that he 
had little doubt that the third party 
Rai Krisbnaji would see to it that the 
decree was liquidated by payments in 
instalments, as in the case of other cre- 
ditors. We' consider that the Distrief* 
Judge was wrong in not coming- to n 
definite finding as to whether an act of 
insolvency had been committed. We 
also consider that he was wrong in find- 
ing that Rai Krishnaji would make pay* 
msnt of this debt wnen there was no 
evidence before him of Rai Krishnaji to 
that effect. 

The question before us is whether an 
3>et of insolvency has been committed. 
The mortgage of 31st August 1927,- 
Rs. 35,000 was not for any new consido» 
ration, but purported to be entirely on* 
account of the debt then owed by the 
opposite party and interest onf that debt 
according to the mortgage. Therefore 
it cannot be said that on that date any I 
new funds were advanced by Rai Krisb* j 
naji to the opposite party to enable the® I 
to carry on their business. It is I 
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that after the applicatioa a further 
mortgage for Es. 15,000 nominally has 
been executed by the opposite party in 
favour of Rat Krishnaji. No evidence 
has been tendered in regard to this 
mortgage, nor is there any proof that 
Es. 15,000 was actually advanced for 
carrying on the business. As is admit- 
ted in the written statement of the op- 
posite party we find it proved that all 
the property of the opposite party has 
been handed over to Eai Krishnaji who 
is now in the position of a secured cre- 
ditor, whereas the applicant is not a se- 
cured creditor. It is clear therefore that 
‘the mortgage of 31?t August 1927, has 
the effect of making Eai Krishnaji a cre- 
ditor with a preference over other cre- 
ditors and the possession of all the i)ro- 
perty placed him in an extremely favour- 
able position. The intention of the 
opposite party in executing that docu- 
ment must have been to give Eai Krish^- 
naji such a preference over other credi- 
jtors. Therefore that document clearly 
comes under S. 51, Prov. Ins. Act and 
therefore its execution by the opposite 
party amounts to an act of insolvency 
I under S. 6 (b), Prov. Ins, Act. Wo 
may also state that even on the plead- 
ing in the written statement referred 
to, 'if this plea were correct it would 
amount to an act of insolvency under 
S. 6(a). We consider therefore tliat 
an act of insolvency having been com- 
mitted, and as it is admitted that the 
applicant is a creditor for more than 
Rs. 500, his debt amounting to Es, 500 
worth of silver wire, the applicant is 
entitled to present thij application in 
insolvency. Accordingly we adjudicate 
Baja Ram Bhatb Lele, Govind Shastri 
and Gaja Nahd Rao insolvents. ■ We fix 
a period of one year within, which' the 
insolvent is to apply for discharge from 
insolvency. We send this record back 
to the District Judge to take proceed- 
ings of insolvency in regard to creditors 
proving their debts and appointment of 
a receiver and all other pro'ceedings. 
The appellants will be granted costs of, 
this appeal and costs so far incurred in 
fcha Courts below* 

= Appeal allowed. 
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SULATMAK AND KlilNDALL, JJ. 
Kirpal Singh — Plaintiff — Appellant. 

V. 

Sheoambar Singh and of/icri— Defen- 
dants — Respondents. 

Second Appeal No. 1830 of 102G, De- 
cided on 5th December 1929, from 
dacreo of Offg, Addl. Disk. Judge, Cawn- 
poro, Dl- 30th July 1926. 

(a) Transfer of Property Act, S. 58 — 

Sale-deed coupled wiili conlemporans- 
agreement of repurchase — TraiisacDon 
amounts to mortgage by conditional sale. 

Where the whole contract between the 
parties is to have a sale-deed by oue party and 
an agreement by the other, the sale being 
subject to the cenditiou of ;he repurchase, con- 
tained in the agr -cmeiit which is a part and 
parcel of tiu sane traosactiou, the mere fact 
that the single contract is c video ood by two 
separate but cc>nteiuporan:-ous docuinLUis does 
nob make any diLierence and the tivuisiction is 
a iiiortgigee by couditioual sale within the 
ineaniog of S. ;jd (c): .1. I. R. rJ2h AIL u7U; 

A. I. U. 1027 All. 187 and .-1. /. R. 1927 Ail. 3'2i, 
liel on. [P 0 2j 

(bj Transfer of Property Act, S. 60 ^ 
Restriction that money should be procured 
otherwise than by sale or mortgage is clog — 
But condition that redemption should be in 
Jeth is not clog, 

Thi reatrictiou in a mortgage by conditional 
sals that the money should be p.-omrsd other- 
wise thin by sale or mortgage of the property 
Is a clog on the equity of redemption and’is not 
enforceable. But a provision that thera-sh'ould 
be no redsmpfcion except in tbs month of Jeth 
is not a clog on the equity of redemption, in- 
asmuch as the intention of the party obviously 
is to permit redemption at a time wh;n the 
crops <tre not standing: 30 .4/1, .051, Foil. 

[P 235 C 2] 

P. L, Bauer ji and Eaju Newas Shuhla 
— for Appellant. 

K. 0. MUal — for Respondents. 

Sul aim an, J, — This is a plaintiff's 
appeal arising out ijof a suit for redemp- 
tion of an alleged mortgage by condi- 
'tionalsale. On 3rd November 1909 a 
document, ostensibly a sale-deed, was 
executed by the plaintiff in favour of 
the defendants for Rs. 1,300 and on the 
same date there was an agreement by 
the defendants in favour of the plaintiff 
agreeing to retransfer the property on 
certain conditions. The plaintiff alleged 
that' the two documents were evidence 
of one and the same transaction which 
constituted a mortgage by conditional 
sale and that he was entitled to redeem 
the property. He also alleged that in 
the Jeth preceding the institution of the 
suit he had actually tendered the amount 
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same scribe, that the same set of wit- 


bub the defendants had refused to take 
it. His suit was instituted within 15 
years of the deeds. 

Tlic defendants denied the execution 
of any such agreement, although it had 
been registered and a certified copy of 
it was produced. Jn the written state- 
ment the defence taken up was that blie 
transaction was not one of mortgage, 
and that tlio plaintiff had not corajdied 
witli tlie conditions entered in the deed 
of agreement, even if that bo proved. 
There ^Ya5 no specific plea that this 
agreement was in fact a separate or sub- 
sequent agreement executed quite indo- 
])c-ndeutly from the sale-deed and re- 
I'U'esented a distinct and separate con- 
tract. 

Both the Courts below have dismissed 
the plaintiff’s suit on the finding that 
the transaction amounted to a sale out 
and out. So far as the finding that no 
tender was actually made by the plain- 
tiff on the Jeth of 1924 is concerned, 
it is a finding of fact and must be 
accepted. 

The sale-deed as its phraseology stood 
did not in any way contain anything 
which wmiild itself indicate tliat it was 
a mortgage by conditional sale. The 
property was sold out and out, though 
there was a provision that if any prior 
incumbranco is discovered on the pro- 
perty and any part of it passes out of 
the possession of the transferee or is 
advertised for sale or if the latter fails 
■ to deliver possession of the property or 
relinquish the sir and khudkasht lands 
or any part of the property goes out of 
his possession on account of any defect 
in the title, the transferee would be en- 
titled to recover “the amount due to 
him” together with interest at 1 per 
cent per :mensem from this as well as 
other property and the person of the 
transferrer. The deed of agreement sta- 
ted that the property had been sold to 
the executants and they ‘‘therefore*’ 
agreed to retransfer the property on 
payment of the total amount in any 
Jeth within 15 years of the deed, provi- 
ded the seller procured the money out of 
his own pocket and not by sale or mort- 
gage of the property transferred. 

The lower appellate Court has found 
that the stamps for both these docu- 
ments were purchased on the same day, 
that both the documents were executed 
on the same day and written by tha 


nesses QituSstGcl both t!i6 docinuGiitSi 
that the same witnesses identified the 
executants before the registering office:' 
and that botli the documents were pre- 
sented at the registration office at one 
and the same time. He has then re- 
marked : 

“.\H these facts are no doubt quite true but 
they at; most show that the trausaction of sale 
and tlie con?;ract to rcconvey the property were 
settled between the parties to the 9.ale simulta- 
neons ly before the exaeution of the sale-deeJ 
by Kirpal Singh, plaintiffs.” 

As against these circumstances the 
learned Judge has pointed out that the 
full price was paid for this transfer, and 
has also laid emphasis on the restric- 
tion placed on the transferror that the 
latter should not procure money by sale 
or mortgage of the property transferred. 

No doubt the first sat of cii'cu instances 
^ya5 in favour of the plaintiff's conten- 
tion, and the last two circumstances 
were points in favour of the defendants. 
The facts that the stamp papei'S for the 
two deeds were obtained at the same 
time, that they both were faired out 
obviously at the same time and by the 
same scribe and attested by the same 
witnesses and that they were presented 
for registration at the same time and 
that the executants wore identified by 
the same set of witnesses no doubt indi- 
cated that the whole thing had been 
arranged previously between the parties 
and that it had been intended from the 
very beginning that there would be one 
document in the form of a sale-deed by 
the plaintiff in favour of the defendants 
and another document in the form of an 
agreement for retransfer; by the defen- 
dants in favour of the plaintiff. 

Although a clause restricting the 
source from which the money ;for re- 
acquisition of the property may bn ob- 
tained is not unusual in mortgage-deedj 
and any such I’estriction has been held 
to amount to a clog on the equity 0 * 
redemption, its existence in the agro®* 
ment is no doubt a point in favour 0‘ 
the defendants because it is more coa* 
sistent with the transaction being a sale 
than a mortgage. Similarly, althoug 
it is not impossible that in a possessory 
mortgage the amount paid may be equal 
to the full value of the property, i®*^' 
much as no interest is accruing 
there may be a prospect of an enhane^ 
ment in its value by lapse of time, tbu 
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fact fchafc full value was paid is a circum- 
stance which must 'weigh in favour of 
the defendants, The oral evidence on 
the point was as usual conflicting. If 
on all this evidence the learned Addi- 
tional District Judge had recorded a 
clear finding that the agreement was 
wholly independent of and not subse- 
quent to the sale, and the sale had not 
taken place subject to a condition of a 
repurchase, wo would have accepted his 
finding, but he has omitted to recerd 
any such categorical finding. On the 
other hand the words quoted by U3 indi. 
cate that he conceded that the trans- 
action of sale and the contract to re- 
convey the property were settled bet- 
ween the parties to the sale simultane- 
oufely and before the exe 3 ution of the 
sale-deed in question. lie has nowhere 
said that the agreement for retransfer 
was an independent, separate and sub- 
sequent agreement. His finding there- 
fore connot be regarded as a finding of 
fact binding on us in second appeal. 

If the agreement was to be an entirely 
independent and subsequent transaction 
it is difficult to see what the considera- 
tion for it was. If it was a part and 
t parcel of the whole transaction, then 
the sale and the agreement would be 
consideration for each other, but if the 
agreement was entirely indepeadent, 
separate and subsequent, then there 
would be no consideration for the same 
and we would have to hold that the 
party intended that this agreement 
would be merely gratuitous and volun- 
tary. This would drive us to the con- 
clusion that they had entered into an 
agreomonb which was not enforceable in 
the eye of the law. In our opinion 
such a presumption should not be made, 
and the parties must be deemed to have 
entered into an agreement which was 
binding upon them. In the recent cases 
decided by this Court greater stress has 
been laid on the definition of a mort- 
gage by conditional sale in S. 53 (c), 
T. P. Act, and it has been pointed out 
that if the case falls within the scope of 
that definition we must hold that It is a 
mortgage even though ostensibly it nur- 
ports to bo a sale. Unfortunate!' ; his 
case was decided by the District iudge 
before ithese recent pronouncements were 
made, namely Jagannath v. Gauri Shan- 
kar (t), Lalta Prasad v. Jagdisk Nar- 
(i) A. 1, B. 1926 All. 670. 


ain {2), Md. Mathura Kurmi V, Jarjdeo 
Singh (3)* 

No explanation has been ollerod on 
behalf of the executants why a wholly 
gratuitous agroc -nt without any con- 
sideration was icutod by them sub-' 
sequent to a C(v iSed contract of sale. 
Having regard l ulio idontity of the 
dates and the ot i';r circumstances men-i 
tioned above, we think tliat this agree- 
ment must have been a part and parcel 
of the same transaction, and that the 
whole contract between the parties was 
to have a sale-dead by one party and an; 
agreement by the other, the sale being' 
subject to the condition of the repur-| 
chase. The mere fact that the single 
contract was 'evidenced by two separate' 
but contemporatieous documents cannot 
make any ditference. In this view w'O; 
must hold that the transaction was a 
mortgage by conditional sale within the 
meaning of S. 5d (c), T. P. Act. i 

The next question is what relief the 
plaintiff is entitled to. We have already 
remarked that the restriction that the 
money should be procured other wisej 
than by sale or mortgage of this pro-, 
porty would be a clog on the equity of! 
redemption, Sarbdaivan Singh v, Bijai' 
Singh (4), and is not enforceable. .As a 
matter of fact in this case there is no 
suggestion that the plaintifl' has raised 
money by a mortgage or sale of his 
equity of redemption. . 

The other provision that the amount- 
should bo tendered in the month of 
Jeth cannot have the effect of making 
the present suit premature. All that 
the mortgagee is entitled to insist upon 
is that there should be no redemption 
except in that month. Such a provision, 
is not a clog on the equity of redemp-' 
tion, inasmuch as the intention of the 
party obviously is to permit redemption 
at a time when the crops are not stand- 
ing. The procedure adopted by this 
Court in such cases has been to pass a 
decree for redemption to take effect on 
the next Jeth, Raghinandan Rai v. 
Raghunatidan Pande (o) Het Singh v, 
Bihari Lai (6). 

Tho result therefore is that vve allow 
the appeal, setting aside the deci^e^{ 

{2f A. I. R. All. l:S7=48 Ail. 737 j 

(8) A. I. R. 1927 All. 321=49 All. 405. 

(4) [1913] 36 All. 551=21 1.0. 705=12 A.L.J. 

927. 

(5) A. l! R. 1921 All. 353=43 All. 638 (P.B.). 

(6) A. X. B. 1921 All. 358=43 All. 95. 
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tha Coui-i-:^ l.iC'li'' A', tloc-rae tlio iil.ii:ii;iL(‘!i 
clAipsi foL‘ rodonv ptiofi on ji'iynienfc of 
]^s. l,]uo on or boforo -jOtb Juno 19 JO. 
Ill tho ovctiu of p'lytnculj fcho niorb^^igor 
^vill goo pos^iassion of tlto morfci/agaJ 
property in Jotli 1930. An ordinary 
preliuiiiiary decren for redoiniifcion of a 
morbgage liy condibi onal salo n ruler 
0. Jl. R. 7 (dj s!iou!d 1)0 prepuel b.'^iug 
dOfcii Juno 1930, as the (labs lor p iynienb. 
As the plaintiff Ims suecoe te-l in his 
cliiin wo dirooLf th i!) ho should recover 
his costs from trio d o foil Ian ts who shall 
bear their own costs. 
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V .S./K,K. 


Appeal allowed. 
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Bamlrji and King, JJ. 

Ijalta Prasad Do fond ant — Appellant, 

V 

Pur an Lai Plain till — Respondent. 

Second Appeal No 1131 of 19f26. Do- 
cidod on 3rd May 1929, against docrea 
of Addl, Sub- Judge, Farm k ha bad, D/. 
19th March 1926. 

^•2. — Mortgage suit— 
Under mortgage terms mortgagee entitled 
to sue mortgagor personally for unpaid 
interest Mortgagee’s suit under mortga-je 
terms to recover such interest again it mo A. 
gagor personally will not bar his sub- 
sequent suit for sale in enforcement of 
mortgage-Civii P. C., 34, R. 14. 

Where under the t,3rfm of the mortga-a the 
morfcg.ageo .s entitled to sue the raorLagor 
■peison.vlly for the unpaid interest, and the 
mortgagoo sues the mortgagor for such interest 
praying for a personal decree, without seeking 
any relief against the mortgaged property his 

enforcement of the 
.wgage Will not bo barred by anything said 

f T 7? ’i?A i 23 and 

-1, 1. R. 192i2 P. C. m, DiU. 3G All. 2G4, Ref. 

[P 237 Cl] 

B. Malih and 11. P. Sen — for Appel- 
lant. 

P. O'Conor' K. 0, Oarfefojt and 
Aiuhika Prasad for Respondent, 

Judgment.— This is a defenamfs 

appeal in a suit for sale op a mortgage 
of 25bh July 1918, Iialta Prasad dofen- 
dant mortgaged certain immovable pro- 
perty under a deed of 25th July 1918 
The mortgage is a simple mortgage and 
it provided that the mortgagor will pay 
the principal with interest in five years 
that he will pay interest every six 
months and that .the creditor will be 
entitled to recover the interest by a 
separate suit. The mortgage provided 
that on failure of payment of the prinof. 


I il ,Ti 0 .t Jiijii’esv oho moi'Cgagj 3 was ©q. 
titled to rojover the principal and in- 

toiest; from tha niorbgigor. as well as 

from his other moveable and; immov- 
able property. . ' j. 

Oa 23bh August 1925, that is after 
tho principal money had become pay- 
able, the mortgagee instituted a suit 
ill bus Court of the MunsitT of Kaimganj 
for recovery of interest only due to 
iiim lip to the date of suit. The plain, 
tiff claimed a personal relief. After 
contest, -that suit was decreed on 22nd 
October 1925, While that suit was 
pending the mortgagee instituted the 
present suit on 2nd September 1925, for 
the recovery of the principal amount 
payable under the mortgage. The de- 
fence of Lalta Prasad was that the 
pUintitf having brought a suit for 
interest only and having omitted to sue 
for the principal amount of money due 
under the mortgage in that suit, the 
claim was barred under 0. 2, R 2, Civil 
P. C, Tlie Court of first instance re* 
pelloi the contention of the defendant 
and granted a decree to the plaintiff as 
prayed. The defendant went up in 
appeal to the District Judge of Far- 
rukhabad and his appeal was dismissed. 

Defendant has now come up in appeal 
before us and it is contended by the 
loarnol advocate for the appellant that 
tho claim of the plaintiff is barred 
under 0. 2, R. 2, inasmuch as on the 
date when the plaintiff instituted his 
suit for inberesb only, the whole of the 
mortgage money being payable, ha nob 
having claimed the amount of the 
principal money, the present suit must 
be deemed to be barred under 0. 2, B. 2. 
Ibis contended by the learned advocate 
for the appellant that under the explana- 
tion to 0, 2, R. 2 the cause of action 
in respect of the claim for interest and 
principal is the same and the plaintiflf 
having relinquished a portion of his 
claim, or having omitted to sue, he 
cannot institute a fresh suit in respoot 
of the portion so omitted or relinquish- 
ed. In support of his contention he 
has referred to the explanation toO. 2, 

R* 2 and he has further contended that 
in view of the pronouncement of their 
Dordships of the Privy ’ Council in the 
case oi Mohammad Hafiz v. Mohammad 
^akati ya (l) and the case of Ki shef^ 

B, 1922 .p, 0. 23=14 All. 12l-le 
I. A. 9 (P.a.}. 
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Nardia v. Palamal (2) the rUiutiil's 
claim is barred by the i ro vision 3 of 
0. 2, R. 2. It appears to us that what 
was held in tho-ie two cases has no 
bearing on the facts of this case. In 
our opinion the plaintiff’s claim is not 
haired by 0. 2, E. 2, Civil P. C. 0. 31, 

E, 14 is as follows : 

“Whore n mortgagoo has obiaineJ a decree 
fertile ptyment of money in satisfaction of a 
claim arising under the mortgage, he shall 
not be anfcitlel to bring the mortgaged property 
to sale otherwise than by instituting a suit 
for sale in enforcement of the mortgage, and 
ho may -instituto such suit notwithstandiug 
anything contained in 0. 2, R, 2.” 

In our opinion the plaintiff had a 
right under the terms of tho mortgage 
to recover the interest due on the mort- 
gage from the defendant personally, 
'Plaintiff had not sought in the first suit 
any relief as against the mortgaged 
property and under tho provisions re- 
ferred to above the mortgagee was enti- 
tled to recover the amount due on the 
mortgage in spite of the provisions of 
0, 2, E. 2, 0. 34, R, 14 has been in- 
terpreted by this Court in various cases 
and it has bean held that a mortgagee 
in spite of having sued for a simple 
money decree in respect of a claim 
arising under a mortgage was entitled 
to institute a suit for sale; see the case 
of Indarpal Singh v. Mewa Lai (3). 
Wo are therefore of opinion that there 
is no force in this appeal and we dis- 
miss. it. 


s,N./a.ic. 


Appeal dismissed. 


(2) A. I. R. 1922 P. 0, 412=4 Lah. 32=50 h 
A. 115 (P,0,), 

(3) [19141 36 All. 261=23 I. 0. 429=12 A. L. 
J. 374. 
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Banerji and King, JJ. 

Ejaz Ahmad and othevs — Defendants 
Appellants. 


1914 P.C. 31. Fol!,: A. I. li. 192-3 A/!. V and .1. 
J. P. i'.)-21 Pc;;;. .0‘’, [P C 1] 

Sged 3/'AtamrnaJ — for Appel- 

lants. ’ 

K. N. Kaij Res pond 3nt.s. 

Bauerji, J. — The four appellants 
were defendants in a suit for partition. 
The property in wliicli tlio plaintiffs 
claim a share belonged to one Ilaliz Nias 
Ahmad, Ho loft behind several iioirs 
and the plaintiffs claim specified sliares 
against the other heirs of Ni-a^: Ahmad. 
The defence of the appellants and the 
other defendants was that, the house in 
question was given to Mt. Wilaiti Be gam 
by Ha6z Niaz Ahmad in lieu of her 
dower debt and tho plaintiffs have no 
right to the house, and in no case can 
they have their share apportioned with- 
out payment of the proportionate share 
of the debt. The defendants averred 
that &It, Wilaiti Begam’s dower was Rs. 
40,000 but the plaintiffs say that it was 
Es. 1,000. 

In tho year 1910 one of the heirs of 
Niaz Ahmad transferred his share and 
the transferee instituted a suit for parti- 
tion of that share. In that case some 
heirs supported tho claim of tho trans-. 
ferae but the present plaintiff and the 
appellants pleaded that Mfc. Wilaiti Be- 
gam's dower was Rs. 40,000 and that 
sha was in solo possession of her hus- 
band's assets in lieu of dower debt. Tho 
issue then raised was whether Wilaiti 
Begam’s dower was settled at Rs. 40,000, 
whetlior-tho share was still due to her, 
and w list her she was in sole possession of 
her husband’s assets in lieu of the dower 
debt. 

In the present case the same issue 
arises and the question that we have to 
decide in this appeal- is whether judg- 
ment and the decree that followed the, 
1910 suit binds tho parties with regard 
to tho issue just set out by us. 

The Courts below have held that tho 


. V, 

w 

Saghir Bano and opiers — Plaintiffs — 
Bespondents. 

Second Appeal No. 1243 of 1926, De- 
cided oa Idth March 1929, against do- 
qree of Dist. Judge, Bareilly, D/- 29bh 
April 1926. 

Civil P. C., S. 1 1 — Scope. 

Xbe daocea, pis tad in a pirtitioa salt in 
vhloh for the purpose of giving rolief to the 
pUiutiff, if a question has to be decided as bet* 
weeu the diSarant pirties, whether they are 
arrayed aa plaintlfl or defendant, must be bind- 
lng*dn all the parties ; 92 'ill. 463 aud i. I. R, 


finding in the previous litigation .was 
binding, although tho plaintiffs and the 
appellants were oo-defendants in the 
case. 

It is unnecessary to go into the rea- 
sons given by the learned District Judge 
in appeal, but in our opinion the ques- 
tion is conoluded by what was held in 
the case of Parsotam Rao Tantia v. Ra- 

dha Bai (1). The decree passed in a 

— ■ 

(1) [1910] 32 All. 469=6 LG. 692=7 A.L.J. 

451. 
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partition suit in w'lich for the purpose 
of [jiving relief to the plaintiff if a qnes- 
jtion Iia=i to 1)0 tleciilofl as between the 
Uilloront pirties wlietlior thev are ar- 

V 

ravel as plaintiff or defei •, lunst in 
our opinion, he binding ol: le parties. 

No doubt in an onlinary . a finding 

'on an issue as between c ). en dints is 
not binding unloss it is jessary to 
give relief to the pUintiff and if there is 
a conflict between the defendants, but 
iblio decree in a partition suit stands on 
a different looting. In tho case of Par. 
soiam Ray Tantia v. Radha Bai (l) it 
was distinctly pointed out tbit thoro 
was no conflict in interest between the 
t'lV o defontlants w’no had in tho previous 
suit resisted the claim of the plaintiffs. 
In bbo piOsent case no doubt there was 
no conflict between the apiiellants and 
the plaintiffs, but for the purpose of giv- 
ing relief to the plaintiffs it was abso- 
lutely necessary to decide tho issue re- 
gaiding the dower of Wilaiti Bogam and 
legardi ng the question of the possession 
of the assets of her husband. The prin- 
ciple of that case has been recognized in 
yaiious other cases and reference may 
be made to the judgment of their Tjord- 
ships of the Privy Ooimcil in the case of 
Nafhii Ranta Lahiri v. Sarnaraoiji 
OGhyap) whore it was held that in a 
paibigion suit where the interest of 
different parties had to be ascertained 
the decree passed in the case cannot be 
Ignored by a party afterwards in a suit 
that^ ho may institute in spite of the 
previous ascertainment of shares. 

The learned advocate for the appel- 
lant has strenuously contended before os 
13- 10 case of ^lokcbnimdd Ahmad v, 

Ahmad (3) and the case of Ganga- 
^ am BalkrisJnia v. Vasudeo Dattatraya{i) 
ay down that there can be no res judi- 
cata where there was no conflict bet- 
ween the defendants inter so. On an 
examination of the two cases it is clear 
that 'there the issue in the second case 
was not identical with the issue that 
had to be decided in the previous case to 
give relief to the plaintiff. Wo are there- 
fore of opinion that there U no force in 
this appeal and we dismiss it with costs. 
i .J./ujK* Appeal dismissed. 


(2) A.I.R. L9U P.O. 3l=:tl I A 347 fp n i" 
81 A,I.B. 192S AU. 19=41 All. IV. 

(4) A.I.R, 1923 Bom. 203=47 Bom, 534, 
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MaKGlUI AND Bsnnet, JJ, 

III the matter of, Basant Rai Takhat 
Singh of Agra. 

Misc. Case No. 791 of. 1929, Decided ‘ 
on 19th December 1929, 

Income-tax Act, S. 6 (6)-A*se8see taking 
land on lease and erecting temporary ibops 
for purpose! of letting— Such income comsi 

under S. 6 {6} and should be assessed uoder 
S. 12, 

Whjra tha assassaa his t.iken land oa lais) 
and has craatad on a part theiaol tsajporary 
houses and ships which are lot oat oa rjat aa4 
his lat oat thi rist to sqaattirs on teat, thj 
iucomj dirivjf from such rents comes under 
S. G (6) and must ba assissei as iacoms from 
"other sources” u ode r 3. 12. [P 33301, 

N. P. Asthana — for Applieint. 

U. S. Bajpai — for the Crown. 

Mukerji, J.—This is a reference by 
the Commissioner of Tneoma-tax at the 
instance of Messrs, Basant Bai Takhat 
Singh of Agra. 

It appears that the assessees are mem- 
bers of a Hindu joint family and are 
assessed as such. They carried on differ- 
ent kinds of business, but for the pre- 
sent, they have got some house property 
and they bold a lease from the Canton- 
mant. The leased property consists 
mostly of vacant land let out to the 
assessees for one year. One of the cen- 
ditions of the lease is that no permanent 
structure shall be erected oa the Uni 
leased and the structure that is erected 
should be reuaovable within 12 hours. 
What the assessees do is to let out the 
sites, with or without any shelter con* 
sbructed by themselves over them, to 
different persons and realise ground 
rents from the sub-lessees. The Income* 
tax Officer of Agra assessed tho incom® 
from the property of the assessees which 
consisted of various buildings in various 
parts of Agra and he also considered tha 
income from the lease as inoeme k®® 
property. The result was that, as 
. was discovered that what was receiv® 
by the lessees froou the land was 1 ®*^ 
than the rent payable to the Oantoc* 
meat authorities, a doduction was m' ® 
from the income of other house proper! 
of the deficit in the contraot. The tot* 
income from house property can^ 

Rs. 61,000 and- odd (after tha necess^f 
deductions), and the differense 
the rent payable to the Oantonmcj'' 
authorities and the i* 0 nt roilised, nao® ^ 
Rs. 9,000 and odd was dadacfeel fto® 
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the sum o£ Rs* 51,000 and odd. The 
assessees. were assessed with a tax on 
the balance. 

The assessees were not satisfied with 
this assessment and their grounds were 
these. They said ttiat the contract ob- 
tained from the Cantonment authorities 
was a ‘business* and, further, as they 
had borrowed certain moneys in earlier 
years ^for other kinds of business, and, 
as they were paying interest on money 
so borrowed in previous years, they 
should be credited under S. 10 (2) (3), 
Income-tax Act with the interest they 
had to pay. In other words, they wan- 
ted that the interest which they paid 
should be treated as an outgoing on the 
head of business and, therefore, the 
balance left after deducting the interest 
from the income, should be 'treated as 
their income from the business. 

The assessees wanted that three mat- 
ters should be referred to the High 
Court, but the learned Commissioner 
accepted their prayer as regards two 
l)oints only. The questions which the 
Commissioner framed are as follows : 

(a) Where, as in the present case, the 
iissessee has taken land on lease and has 
erected on a part thereof houses and 
shops which are let out on rent and has 
let out the rest to squatters on rent, 
should the income derived from such 
j rents be assessed under Ss. 9 and 12 or 
under S. 10, Income-tax Act, 1922? 

(b) Whether the interest on money 
borrowed for the purpose of a particular 
business in some particular year, and paid 
during the “previous year” when the 
business for which the money was actu- 
ally borrowed did not exist, is an admis- 
sible deduction within the moaning of 
S. 10, Cl. 2 (3), Income-tax Act? 

As regards question (a), on the facts 
stated by the learned Commissioner him- 
self, the language does not appear to be 
very happy. We understand, and the 
learned Government Advocate accepts 
the facts, that the buildings that have 
been erected on the land leased to the 
assessees are entirely of a temporary 
nature. The buildings cannot be sub- 
stantial under the terms of the lease 
itself and, tharafore, the houses and 
shops that have been erected are mere 
stalls which are to give shelter to people 
coming to keep their goods or do other 
businesB at the place. . The lessees have 
certain bouses, in the proper sense of 
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the word, and tlisy have been taxed as 
property. The property in Anaj Mandi 
mentioned in the lease at p. 11 of the 
printed book, is not a part of tlie leased 
property, the list of which is given at 
p. 10. For the purposes of our answer, 
we have to take it, therefore, that seve- 
ral pieces of land belonging to tlie Can- 
tonment authorities were taken on lease 
for one year only with the idea tiiati 
parcels of it should be let out to sub- 
lessees for a period nob more than one 
year, and rent should be received from! 
these sub-lessees for the benefit of the 
lessee. The question then is whether' 
this contract which the lessees obtained 
from the Cantonment authorities is pro-; 
perty’ or it is 'business. ’ In our opinion| 
it is neither ‘property’ nor is it ‘busi-! 
ness.’ The income from this source must^ 
come under Cl. (6), S. 6, Income-tax 
Act and it must bo assessed as directed 
in S. 12, Income-tax Act. 

We are of opinion that the income 
from the contract is to be assessed as 
income from “other sources.” 

That being our opinion on Q. (a), 
Q. (b) does not at all arise. That ques- 
tion was framed because the Commis- 
sioner did not know what the High 
Court was going to hold on tlie conten- 
tion of the parties. As we have held 
that the income from the contract has 
to be treated as income from ‘other 
sources,’ we do not think that \\& can 
be properly called upon to pronounce an 
opinion on a question which does nob 
arise. 

We direct that a copy of this judg- 
ment be sent to the Commissioner as 
our answer to the question put by. him. 
The assessao must pay tlie costs of this 
reference. We direct that the learned 
Government Advocate’s fee be assessed 
at Rs. 150 provided he files his certifi- 
cate of fee within the period allotted, 

v.S./ii.K. Answered according^. 
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Sen, J, 

Ram Raya Plaintiff — Appellant. 

V. 

Asghar Khan — Defendant • i.lespon- 
dent. 

Second Appeal No. 1004 of 1928, De- 
cided on 13th December 1929, from 
decree of Sub-Judge, Bsdaun, D/- 5th 
March 1928. 
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7r;u>r;i\ r of Propi'rtv Act, S. 5.? — L^ass 
for a.ti^quatc rent of inort^a^J^ci iioldlnj 
rliirin^ ppiir'ency of mort^n^O suit or" conse- 
quential proucsdiri"? in ordinary course of 
inana"o;n?riL — i ransi er is not obnoxious to 

C r* I ] I Ilf . . 
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A. ^ and Jersce iiolds subject to mortgagee 
u^err'a-hoider’s ri^bts, 

• vii.'fj diu'iiijj l!i; prndoitev of a inorijjxg) 
f^U: J Of of tu ? [U'oe ‘'tiinns fjouseqiiontivl npj-.i 

dcei’uJ in Fiioii suit; bh' iiiorbg’i''oi* ia 

fii j orpii iry cotiio ’ rj{ til ' Muing -moat of Iiis 
{>ii) p ’i' iV g runs.s a J’lS'of th’ iiiortgigivl pro- 
p.li^ ill Wiiol', Oi ia ]) u'j for uo ixd’fju ito roiii;, 
bh'j I ’ase tioij objioa ion,' fc i tlu provisiixns of 
S. ■)_*. rii: l:ss:x licl Is the properiy suhjrct 
t ■> tlxe rights of t!ie JUortgig 'j deereo- holder, 

[P 210 C 2J 

A. P. for Appellant;. 

Saran for Ucspondcnfc. 

Tills is an appeal by tlie 
plain tui whicli arisos out; of a suit for 
possession of plot 102S having an area 
ol 0 Ijighas i2 biswas pukhfca sitaato in 
Village Sheikhpur. One Mt. Rafatan- 
nissa was bho owner of certain zamin- 
dari pvoporbies including the plot in 
dispute. On lOth -July I90S, she exeeuted 
a sunplo mortgage of the entire pro- 
perties in favour of the plaintillappel- 

mnn Suit 

in IJ..U. During the pendency of tho 

suit, the original mortgigor having 

a lea, the name of her son and heir 

Ishtiaq Alima'l was substituted in his 

place. A preliminary decree was passed 

in due course of hw. After the passing 

01 ohe preliminary decree, Ishtiaq 

* nmad, on 25th February 1924 exf’ 

cuteJiUaso of tho plot in dispute 'in' 

favour of Asglmr Khan defentUnt-res- 

poixont (or a terra of five years. 

laintiB applied fora final decree and 

impleaded Asghar Khan, tho lessee in 

tno said procoodingg, A final decree 

was passed against the mortgagors’ re- 

prosen tatiyes on 25th February 1925. 

a Gxecufcioa of the said decree, the 

property was sold and was eventually 

purchased by the plaintiff decree-holder 

on ..‘ith July 1926. Formal possession 

was obtained over the zamindari pro. 

perty comprised in the mortgage’ nn 

13th October 1926. No posseslton wa" 

obtained over plot 1028 which is the 

subject-matter of the present suit as 

the lessee in enjoyment of his rights 

under the lease dated 25th February 

1924 continued to remain in possession 

The defendant conteeted the suiru^o^ 

the grannd that he was the tenant of 

the plaintiff s predecessor-in-title under 

the lease dated 2Sth February 1924 and 


must ne taken to be a statutory 
under S. 19, Act 3 of 1926 (local). Tliji 
Court of lirsb instance referred an 
is.sue to the revenue Court for the dem 
termination of the question as to whe- 
tiiei the defendant was a tenant of the 
plaintiff. The issue was decided in 
favour of bho plaintiff and the Court of 
hrst instance heUl that the relatioa 
between fciio parties was thabo4laQd- 
loid and tenant, that the legal positioa 
of the defendant wai that of a statutory . 
tenant under S. 19, Agra Tenancy Act. 
that fclie lease is still operative and in 
force and that., the plaintiff’s suit for 
ojectraont is nob, therefore,' maintain, 
able. The lower appellate Court has 
aOirraed this decision. 

Tho lease dated 2oth February 1924 
does not offend against the provision oij 
8. 52, T. P. Act. Where during thei 
pendency of a mortgage suit or of the 
proceedings consequential upon a decros 
passed in such a suit, the mortgagor in 
the ordinary course of tlio managenjent 
of his property grants a lease of the 
mortgaged property in whole or in part, 
for an adequate rent, the lease is not 
obnoxious to tho provision .^of S. 52, 

T. P. Act, The lessee holds 't fie ‘pro- 
perty subject to the rights of the mort- 
gagee decroe-holder. 

Act 3 of 1926 came into force on 6th 
8i3ptember 1926. Asgliar Khau defen* 
dant-respondent was under his. lease 
dated 25th February 1924 a tenantijOf 
plot 1028 at the oommen cement of this 
Act. Ha was, therefore, a statutory 
tenant within tho meaning of S. 19- 
The finding of the revenue' Court that 
the relation between the parties was 
that of landlord and tenant is obviously 
correct and cannot be displaced. 

It has been further contended that 
Asghar Ivhan was impleaded in the 
proceedings relating, to the preparation 
of the final decree and he might and 
ought to have pleaded the legality and 
validity of his lease dated 25th Febtu- 
ary 1924 and that the omission of 
Asghar Khan to put -forward that 
precludes him from raising it now 
3-nswor to the present action. It 
contended, therefore, that the defence 
13 barred by the rule of constructive 
lea judicata. It does not appear why or 
how a question as regards the legality 
ot the lease dated 25th February 1924 
could arise in the proceedings about the 
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passing cf a 6ual decree. The plaintiff 
mortgagee was entitled to a decree for 
sale of the zamindari property. It 
would have been wrong on tho part of 
Asghar Khan to resist the application 
for the passing of the final decree and 
he acted properly in not contesting the 
application. His position was merely 
that of a tenant and he could not assail 
the plaintiff’s title as the decree-holder 
to put to auction- the right, title and 
interest of the mortgagor in the zamin- 
dari property hypothecated to him. The 
plea put forward by the plaintiff is, 
therefore, clearly, untenable and is 
rejected. Tho re3ulb''is that this appeal 
fails and is dismissed with costs, 

V.E./r.K. Appeal dismissed. 
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Mukerji and Ben net, JJ. 

Sukhram Puri — Defendant — Appel- 
lant. 

V. 

Mohammad Ashfaq — Plaintiff — Res- 
pondent. 

Letters Patent Appeal No. 72 of 1927, 
Decided on 17th December 1929, from 
judgment of Lindsay, J., D/- 22nd April 
1927, reported as in A. I. B, 1927 AH. 
779. 

J}! Agra Tenancy Act (2 of 1901), S. 1S4 — 
Grant of land rent free to secure perfor- 
mance of certain puja falls within S. 154 

(c) : A.I.B 1927 All. 779, Reversed. 

Where the terms of tho wajibularz state that 
the lands were iu possession of a miiafidar for 
the purpose of performing puja and it was also 
directed that tho muafidar would remain iu 
posfiesfiion as long as he performed tlie worship, 
rcserviug the right to the landlord to baud over 
the land to somebody else on failure of tho 
muaddar, so that the puja may be performed, 

Held : that the grant foil within the ambit 
of 3. 154 (c) and was not rosumablo under Cl. 
(b) : A. 1. R. 1927 All. 779, Reversed, 

[P 291 0 2 ; P 992 C l] 

Harihans Sahai—ior Appellant. 

Mukhtar Ahmad— lov Respondent. 

Mukerji, J . — This appeal arises out 
of a suit instituted by the landlord to 
resume a certain muafi land on the alle- 
gation that the grant was made for ser* 
vices which are no longer required by 
the proprietor, The services were the 
worship of a certain idol in a certain 
temple. 

The first Court dismissed the suit, the 
lower appellate Court decreed it and a 
learned Judge of this Court dismissed 
the appeal. 

The decisioix of the case before us de* 


pends on a pi'0[.'C-r construction of tho 
wajibularz which contains tho terms of 
tho grant. The wajibnUiz runs as fol- 
lows : 

“la thia mahal 3S biglnis i7 Ijisw.is :u'3 held 
by Gayapuri Gosbain Ohoia of Bb.igwaiipiiri for 
the purposes of tho per forma no' of puja of; 
Mahadooji. The muafidac will remain in pos- 
session of the land so long as he performs the 
worship. If ho fails to perform the worship, the' 
landlord will be entitled to hand over tho lat.d 
to somebody else, so that tho puja nuiy l)j per-, 
formed." ] 

The question that arises, on a truej 
construction of this document, is whe- 
ther the grant is resumable at the willi 
of the proprietor within the meaning of 
Cl. (b), b. 154, U. P. Tenancy Act 1901, 
or whether the grant falls under Cl. (cj 
of the same section of the same Act. 

Having regard to the nature of the 
grant, it was not at all likely that the 
proprietor making the grant, should over 
have thought of resuming the land by 
not requiring the worship of the deity* 
to continue. As to the actual language 
that is used, there is no provision for 
resumption at all. On the other handj 
the idea is that the worship is to con-1 
tinue. Only, the land’ might be trans- 
ferred from the possession of the holder 
to another if the former failed to per- 
form the services. It is not with respect 
to every rent-free grant that tho law* 
permits resumption. Three different! 
cases are defined. One is where the rent- 
free grant is hold at the pleasure of the 
grantor. The argument of the learned 
counsel for the respondent, if acceded to, 
would bring the ease really within Cl. 
(a). He, h owever, contends that the case 
falls within Cl. (b) which is defined as i 

“for psrfor manes of some specific service, reli- 
gious or saculir, which tho proprietor no longer 
requires. “ 

The argument is that whenever there 
is a grant for service, it must depend on 
the will cf the proprietor whether the 
service will continue or not. If that 
were so, it would have been enough for 
the legi^ature to say as to the grant ; 

“for performance of some spccj-fic service, r^li’' 
gious or secular;’’ 

and the words which the proprietor no 
longer requires" would bo entirely un- 
necessary. There may be services the 
termination of which was nob made de- 
pendent on the will or requirement of 
the proprietor. The present grant is 
like that. As we have already said, the 
proprietor could never have contemplated 
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ilhat hy \v;w looking at any distant timo 
jto terminate the services. In oar opi- 
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tiioti, the cr<;G falls within. Cl, fcj whicli 


n-uns follows . 

Conf] i';’r)n?JIy or fora t?rni. ao'l the condi- 
tion is In-olten or the terms expire.?,” 

ind too condition of holding the grant’ 
was the performance of the puja. So 
long as the lioldor was jut' pared to per- 
form the jntja the condition was per- 
formed and tiie grant stood unresum- 
able. 

! In the result, we hold that the rent- 
freo^granfc is not resumable under Cl. (b), 
S.^lod. U. p. Tenancy Act 1901, that it 
fails witiiin Cl. fc) and further that the 
condition lias nob been broken. 

We allow the appeal, sot aside the de- 
cree of tills Court and that of the lower 
^apjiollate Court and restore the decree 
of the Court of first instance. The ap- 
pollant will have his costs tliroughoufc, 

V.B./r.k. I Appeal allojced. 
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SULAIMA^' AND KeNDALL, JJ. 

Sn Nath and oi/im— Plaintiffs— Ap- 
pellants. 

V. 

Jagannatk anj cjii ers— Dofondants - 

tKespondents. 

First Arpoal No. 157 o( 1925, Decided 
on 18th November 1929. against decree 
of Sub-Judge, Allahabad, D/. ith 
'December 1924. 

haw— Alienalion —Antecedent 

m W <*ebts in sale-deed doe# not 

make debts antecedent debts. 

sale deed 

-^nouutmy to an ncknowledgmont by the 
anagjr of feho joint family e.x:eoutiag the sale- 
ood does not make those debts antecedent 

/MH* 4 I a [P 29 -, Cl] 

(b) Hindu Law— Alienation-Legal neces- 
sity IS not couctuaively established by attes- 
tatiori of other members. 

. fact that other members of the 

.]omfc family attested the sale-dood does not 
■conclusively establish any legal necessity. 

{n\ Hi J T A,. . 29501 ] 

•itvis. S?| l;?*-AUvnal.on-Legal neces- 
*ity substantial portion for necessttv— Du*, 
enquiries made -Consideration adequate- 
Sale should be upheld. ^ 

The mere fact that a part of the considera- 
tion, however small, is not substantiated bv 
legal necessity woull not necessarily nullify a 
deed ot show that there was no justificafcioJ 

for its execution. The mateiial question that 
Las to be considered is whether the saU itilff 
was for the legal nocessitv An3 if ^ / 

consideration it is foufid tlfaf tii ^ 

portion of the oonoiSj t 

thut auo enquiries .s“ To*’ I'og'a^^lS; 


wore made by the purchaser, and that the 
coQstderation was adequate, even thoai^Ii th, 
purchaser may not be in a position toDrova 
how the surplus was applied, the sale-deed can 
ho upheld. A. /. R. 1927 P. 0. 37, Foil. 1 [ A 
32UP. C.) and A. I. R. 1927 P. 0. 246 • Ain 
1920 P. 0. 143. Ref. [p 298 0 i^] 

B. K. Mukerji and Jgia? Ahmad~iot 
Appellants. 

B. E. O'Conor, P. L. Banerji and 
Damodar Das— for Respondents. 

Suhiman, J.-This is a plaintiffs’ 

appeal arising out of a suit for recovery 
of possession of immovable property by 
avoidance of a sale-deed dated 13th 
September 1910, executed by Mathura 
Prasad, the ancestor of the plaintiffs, in 
favour of defendant 1. Defendants 2 
and 3 are the sons of the vendee and are 
joint with him. Almost all the members 
of Mathura Prasad’s family, eleven- in 
number, excluding one son Ram Partap 
and one gi’fiudson Bhairon Prasad who 
have beeu impleaded as pro forma defen- 
dants, have joined in the suit, A large 
number of these plaintiffs are still 
minors. The case put forward in the 
plaint was that Mathura Prasad was a 
very old, deaf and blind person and was 
a member of a joint Hindu family which 
owned the property in dispute joietly; 
that the defendant obtained a sale- 
deed from Mathura Prasad of property 
worth Rs. 10,000 on the date mentioned 
above without any legal necessity t 
without any need for the payment t 
any antecedent debt for a sum f 
Rs. 6,000 Only, which was not bindin 
on the family. There was a fnrthe 
allegation that even out of R^- 6,000 1 
good part had been entered fictitiousls 
There was not any specific allegation'" 

k JfW JM aVi f 


VTOfS uu\3 dtuy 

any 'fraud or undue influence havw 

l-- ... - 


been committed on Mathura 

though it was alleged generally that _ 
had been induced to enter into tl 
transaction. The contesting defend*® 
pleaded that the sale was for 
necessity, and denied that any 
the Rs. 6,000 was fictitious, and f® 
ther denied that property was wor 
anything like Rs. 10,000. They 
that the sale consideration was 
for the payment of antecedenc debt** 
lawful necessity of the plaintiffs f*® 
and that the transaction had beep 
tered into with the advice and conss 
tation of Ram Pratap that after 
completion of tlie document no m®® 
of the family ever took any objflcti® 
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respecfc of ifc or of the possession of the 
defendants, and that the family hid ac- 
cordingly acquiesced in the transfer. 
The learned Subordinate Judge has found 
that the family was joint at the time 
when the sale took place and that the 
property transferred was joint family 
property. He has also found that there 
was no evidence to prove any fraud or 
undue influence. These findings are not 
challenged before us in this appeal. He 
has further found that the sale- deed 
was executed for family necessity and 
for the payment of certain antecedent 
debts. He has not recorded any finding 
as to the value of ^the property trans- 
feiTed and has not expressed his opinion 
whether the consideration was or was 
not inadequate. Examining the sale 
consideration in detail he has come to 
the conclusion that all the items of it 
were either for antecedent debts or for 
family necessity. Some of the debts 
which had been paid off by the defen- 
dants were debts incurred on documents 
executed, not by Mathura Prasad him- 
self, but by some of his sons and grand-^ 
sons, and with regard to these the 
learned Subordinate Judge has expressed 
the view that Earn Partap and Bhairon 
Prasad were really managing the affairs 
of the family and were practically tran- 
sacting all its business and that these 
debts, having regard to the fact that 
Mathura Prasad in the sale-deed ac- 
knowledged his liability to pay them, 
must have been incurred for the family 
and were therefore binding on the 
family. Ho has in the alternative held 
that the acknowledgment of these debts 
by Mathura Prasad in the sale-deed 
would in any case make them antece- 
dent debts, so as to justify his alienation 
of the family property in order to pay 
them off. 

There was no specific - plea in the 
written statement that the defendants 
had made due enquiry before the sale 
and were satisfled that legal necessity 
existed* There was also no specific 
issue on this point. When two of the 
.plaintiffs were examined, no questions 
were put to them on behalf of the 
defendants to show whether any enquiry 
had been made from them. But the 
qu^tion was assumed to be covered by 
issue 5 which related to the existence 
of legal necessity. The learned * Subor- 
dinate Judge has believed defendant I's 


statement that ho liad made enquiries 
as to these previous debts and was 
satisfied that they existed and that in 
fact he had paid them olV, On these 
findings tlio learned Subordinate Judge 
has dismissed the plaintiffs’ suit in its 
entirety. The plaintiff’s have accord- 
ingly come up in appeal and on their 
behalf most of these findings are chal- 
lenged. 

The sale-deed of 13th September 1910 
was executed by Mathura Prasad for 
Ks. fi,0U0. Out of this Es. 900 were 
paid in cash before the Sub- Registrar. 
Es. 119 were taken in order to meet 
the expenses of execution and registra- 
tion of the deed. The rest was left in 
the hands of the vendee in order to pay 
off certain named creditors and to dis- 
charge certain named debts. This sale- 
deed was attested by the executant’s 
son Earn Partap and his grandson Ehai- 
ron Prasad. His son Ram Partap was 
also present at the time of its regis- 
tration. 

So far as Rs. 900 is concerned, tlie 
recital in the deed - was tijat it was re- 
quired to meet the plaintiffs* houseliold 
necessity. The oral evidence led cn 
behalf of the defendants was that the 
gauna ceremony of Sidh Narain's daugh- 
.ter was to take place soon after and the 
money was borrowed for that purpose. 
The plaintiffs' witness Bindhachal has 
admitted that the gauna ceremony of 
the girl took place about that time. In 
view of this statement the learned 
Subordinate Judges has accepted tlio 
defendants’ ease that this sum was re- 
quired for that purpose. We sco no 
good ground for taking a different view. 
It must therefore be held that Rs. 900 
were required for family necessity. 

Es. 119 were required for purposes 
of execution and registration of the 
document and they would bo valid or 
invalid according as the document in 
dispute stands or falls. Of the rest of 
the amount, Es. 1180, were left in the 
hands of the vendee for payment of 
amount due on a mortgage deed datedlth 
November, 1907, executed by Mathura 
Prasad in favour of Suraj Partap. 
prima facie, this \vas an antecedant 
debt which Mathura Prasad had authori- 
ty to pay off by alienation of a part of 
the family property. The only objection 
raised against this amount is that the 
mortgage-deed of 1907 has not been 


1:1) i Allahubcid 


provG.'l fco liavo boon duly abbe^'JGd. It 
is su^^6>tGl tiiab fc’tvo of tiio atbo.sting 
wisnessss aro dead and tlic remaining 
aiitcctiing witness, viz. Rim Rarban, was 
nob called, and accordingly t!ia deed 
has nob been proved to have boon a 
mortgage- deed. In onr oinnion ib was 
Wiiolly iinnecossary in this cise bn pro- 
duce any abtesbing wibucvn The defon- 
danc is nob trying to on force this doed 
as a mortgage deed, and it was onlv 
provel in order to show that the amount 
was due 0 1 it from :dibhura Eras id 
•Lno c.'cec'ution of this document wiiich 
was a registorel ono was within tdiree 
> ears of tlio sala-dct3d and the proof of 
execution was sullicient to establish 
that the amount as due from Mithura 
IWcl. Tlnra.can theieUro ho no 
Viilid objoi^E/ioii fc) fciiis itoin. 

The second item of Rs. l:J70 coisisted 
partly of interest due on the mortru.fg. 
dcod ol 1907 and amount due on obimr 
(Toenmenb. 8o far as tiie interest on the 
pi-cvious dcod is concornc-i it undonb 
tedly goes with the first item and is 
• cciually good. The rest of this amount 
as well as the balance of the amount in 
tho hands of the vondoe can be split up 
into two portions. Rs. 23S1 represent 
the amount duo on documents executed 
GiJior by Mathura Prasad alone or 
executed by him joiutly with somo 
'Ojiier members of the family. In our 
opinion when there was joint liability 
of MaJuua Prasad to discharge those 
debts they becirae antecedent debts in 
lieu of which the property could be 
tunsferred. There can therefore he 
po question that they are valid and 
nndmg. The second portion, aggrega- 
mg about Rs, 2, GOO, consists of the 
amounts duo on a large number of pro. 
missory notes and bonds for . ovorv 
small sums of money varying from ‘Rs 49 
to Bs. 09 executed between the yeavs 
1910 mostly by Eim Partap and some by 
Jlatuk Prasad, Bhairon Prasad and Sri 
Nath, These were due to tliree sets of 
ereditors. In the sale deed of 1910 these 
various debts were not speoiliaally men- 

that 

croditor. R, 

3^50 to the second, Rs. 950 to the third 

Bs. 675 to the fourth and Rs, 481 to the 
fit h creditor Jumna Dat who was he 
fatner of the vendee himself • 

tale in the deed show that Matii::: 
Prasad directed the vendee to pay off 
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debts due to these creditors oq docu 
ments executed by himself with instrac- 
tions to pay them off and keep the docn 
ments as authority. The language em- 
ployed in the sale deed further shows 
that Mathura Prasad had in mind the 
existence of one document in favour of 
oaoli of these t'lree sets of creditors. As 
tiie dec I stands, it is therefore impos- 
sible to connoct tho amounts left in the 
h:a'Kh of the vendee for payment to 
these creditors with the debts due on 
the documents e.xecuted by Mathura 
Prasad s sons and gi’andsons. On the 
face of that document it is impossible to 
hold tnat Mathura Prasad acknow- 
ledged liis own liability for payment of 
tlie debts due on documents which had 
not been executed by him but might be 
executed by t lie other members of the 
family. Tne learned Subordinate Judge, 
liowaver. has held that tliere was pos- 
sibly some mistake and misapprehension. 
According to him the real facts seem to 
he t!iat neither Mathura Prasad nor de- 
iendant 1 at the time of the execution 
of the sale deed ia dispute kuew the 
nature of Parbhu Nath’s debts. He has 
expressed the same view with regard to 
the debts due to other creditors. His 
coaclu.5ioa is that there is nothing on 
t!ie record to prove that there was any 
other debt due to these creditors and 
therefore it could not be urged that the 
debts which had been paid off by the 
defendants were fictitious debts. He 
has attributed the peculiar language of 
the saledeed to ^some mistake of des- 
cribing it.” Apart from the fact th^t 
Mathura Prasad acknowledged his 

liability to pay these amounts to , 

the creditors named, there is no, evi* j 
denco on the record to show that tho | 
debts w’hich had actually been i| 
charged by the vendee and which were v; 
due on documents executed by other 
members of the family were debts which 
had been required for family necessity 
or were debts which ,w®^’0 iu the con* 
temptation of Mathura Prasad at tho 
time when the document was executed- 
The burden is on the defendants to esta* 
blish that these debts were binding 
the family and in cur opinion tho defo^®* 
dants have not discharged that burden. 

We do not agree with the view ex- 
pressed by tho learned Suboidinatj 
Judge that the recitals in the sale deed 
unaonnted to an acknowledgment by 
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Mathura Prasad of the debts which 
imade those debts antecedent debts. In 
the first place, as has been pointed out 
above, the acknowledgment did not 
specifically refer to these debts. In the 
second place, that acknowledgment be- 
ing itself a recital in the saledeed could 
not make those debts antecedent debts. 
Tne mere fact that two other members 
'attested the deed does not conclusively 
lestahlish any legal ‘necessity. In the 
labsence of any proof of legal necessity 
of these debts it is impossible to hold 
that the alienation in lieu of those debts 
would be good. It lias not boen con- 
tended on behalf of the i'ospondents febat 
a manager of a Hindu family is entitled 
to alienate property in order to pay off 
debts incurred by the other members of 
the family. There is here no proof that 
the debts incurred by the other mem- 
bers had really been ineurrai on behalf 
of the family. 

At the time when the judgment was 
pronounced by the Court below the view 
which had prevailed in view of certain 
rulings of tliis Court was that in order 
fcb establish legal necessity the Court 
had to find whether a substantial por- 
tion of the sale consideration had been 
required for such purposes ; in view of the 
Subsequent pronouncement of their Lord- 
ships of the Privy Council in the case of 
Sri Krishsu v. Nathu licirii (1) and sub- 
sequent cases, the true question which 
calls for an answer in such cases is 
whether the sale itself was one which 
was justified by legal necessity. Who. 
bher^ any portion was or was not 
required for family necessity is not the 
most important question. What we 
have to decide is whether the sale of 
the property was itself for necessity. 
As mentioned above, the plaintiffs had 
put forward in the forefront of their 
plaint the statements that the property 
transferred was worth Rs. 10,000 at the 
time of the sale and’ that it was sold 
for a grossly inadequate consideration. 
The defendants denied this allegation. 
In support of their case the plaintiffs 
produced copy of a saledeed dated 
11th November 1912, executed by 
Mathura Prasad in respect of one anna 
^are in this very village for a sum of 
Rs. 2,000. They also produced a copy 
o f a oompromise decree obtain ed by 
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the vendee Jigiinn.itli uri'^ler wliicli ho 
pre-empted tliis property. At the rate 
at which tlii^j property was sold, 
the value of the dispntod jiroperty 
would coma to considerably rairo than 
Rg. 10,000. Whan the dofond int Jagiti- 
natli was in tlie witness-liox a question 
was put to him as to liis iiaving pre- 
empted this property and of courso lie 
had to admit it. In ro-eximiuati on he 
offered no explanation as to why he 
had paid such a high price. On the 
other hand, as regards the dispute! 
share his reply was that lie had pur- 
chased it at the rate of 9:} p. (i, c,, per 
100) which would give it a very iiigli 
value. Bat no revenue papers were 
produced on his behalf to show tlie ac- 
tual profits of this share and all tliat 
we know is that the Government reve- 
nue assessed on tiie entire property sold 
is Rs. loo-ld-?. Of course, thero was 
no specific issue on t!i 0 question of the 
value of the property aiul we luivo no 
express finding l)y t!ie Court below on 
this point. In our opinion, in order to 
decide whether the sale of this p]o- 
psrty in 1910 for a sum of Rs. G.OOO, 
out of which only a part was for legal 
necessity was good it must ha ascer- 
tained what was tlie actual value of 
the property at that time. 

As regards the finding relating to 
bona fide enquiries having been made 
by the defendants we find that that 
finding also is unsatisfactory. We have 
already remarked that there was no 
such express plea in the written state- 
ment that there was no express issue on 
the point and that no question' was put 
to two of the plaintiffs when they wore 
in the witness-box. Defendant 1 in 
his oxaminatioa-in-chief also did not 


say a word about having made any bona 
fide enquiries and being satisfied that 
the legal necessity existed before ho 
took the property. In cross-examina- 
tion however he was questioned about 
the matter, and did state that ho made 
enquiries and asked Sbeo Garul Ram, 
Kedar Nath (creditors) Sri Nath, Batuk 
Prasad, Raghunath Prasad and Jagad- 
amba Prasad as to whether the sale 
deed was necessary or not. Wo asked 
Sbeo Garul Bam as to. whether any debt 
was due to him or not whereupon he 
replied that a debt of Rs. 2,550 was due 
to him and that a suit would be bi’ought 
in respect of it if the sum were nob 
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roplied tliafc the oxocution of a ^saleileeJ 
wa^i necoss vry a> lie Ijud to pay fclio 
dclif; which liad h<.'coiTio corisidorablo, 
that ho ho Ij.nl to defray the ''A[)ensos 
of the ^aiina ceremony of daughter 
the time ior w!iich \va? apin'ouching, 
that lie rofpiiroil money for cultivation 
of lieMs, that he could not moot the 
expenses without executing a sale-deed, 
and that 113 rc(|uij'ed tlio money for 
meeting the expenses of education of 
the children. Matuk Prasad told him 
that the saledeod was going to be exe- 
cuted on account of the payment of 
former debts the marriage of his 
daughter atid other necessities. 

As regards the creditbrs, it is signi- 
ficant thao the defendants did not get 
paiticulais fiom thom. Furthermore, 
the defendant lias not even clearly 
stated that the creditors told him that 
tliG debts wsie due from Mathura Pra- 
sad himself much less that they were 
debts duo under documents executed 
by ^ Mathura Prasad. The statement 
as it stands is undoubtedly very vague 
and not definite. As regards the en- 
quiry from the members of the plain- 
tiffs’ family we have already remarked 
that no question was put to Sri Nath 
and Jagadamba Prasad when they were 
examined. Wo might also point out 
that Jagadamba Prasad must have been 
a minor in 1910, and it is absurd to 
suggest that an enquiry was made 
from him. Even in 1917 when Jagan- 
nath Prasad himself sued Jagadamba 
Prasad he treated him as a minor under 
the guardianship of his uncle. It is 
further to be borne in mind that part 
of the debt was due to Jumna Dat, the 
father of the vendee himself, as to 
which there w'ould be no need for en- 
quiry from third parties. The defen- 
dant vendee was in a position to prove 
why those debts had been taken by the 
other members of the family from his 
father himself. The learned Subordi- 
nate Judge has overlooked the fact that 
Jagannath Prasad was an interested 
party to the suit and his oral statement 


cannot be accepted wholesale as it 
would have been if it were the state- 
mentof an independent person of res- 
pectibility. No explanation has been 
olfered by the defendant as to his hav- 
ing acquired one anna share in this 
village two years after the sale for a 
sum of R?. 2,000. If the property was 
actually worth considerably more than 
the amount required for the transfer it 
w'oiild be difficult to hold that the de- 
fendant acted as a bona fide transferee 
in good faith.^ We therefore think that 
a material point which ouglit to have 
been gone into by the Court below has 
not been enquired into and in the ab- 
sence of clear evidence to show the real 
value of the property in 1910 it is very 
dilTlcult to come to a conclusion whe- 
ther the sale itself was for necessity or 
not. 

Before disposing of the appeal finally 
wo therefore think that it is necessary 
to hive a clear finding as regards the 
actual value of the shares sold on the 
13th September 1910. Under the cir- 
cumstances mentioned by us above 
w '0 think it would be just to allow the 
parties to adduce farther evidence on. 
this issue. We accordingly direct that 
that the issue noted above be sent down 
to the Court below and that after tak- 
ing fresh evidence which the parties 
may tender it should record its finding 
and send it to this Court within three 
months, if practicable. On return of 
the finding the usual ten days will ba 
allowed for filing objections. (Od 
turn of the finding their Lordships gave 
the following judgment). The facts of 
this case are fully set forth in our order 
dated 29th February 1928. In this suit 
the plaintiffs were seeking to avoid a m*® 
deed dated 13th September 1910, exe* 
cuted by their ancestor in favour e* 
defendant 1, on the ground that th® 
transfer was unauthorised and was d®* 
for legal necessity. The defeud*®^ 
pleaded that the transaction was jnsh* 
fied. The learned Subordinate Judg® 
found that the entire consideration w®* 
good and was supported by legal nocss* 
sity, and further found that the vend®® 
had made enquires to satisfy him®®! 1 
that a necessity existed. 

In appeal we examined the ^**^*i?a 
items of the sale consideration' and di I 
not agree with the Court below wi I 
regard to several. heads. As a result our 1 
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conclusion was fcliab including Rs. 119 
which had boon bakon for the expenses 
ol the execution and the registration of 
the deed legal necessity for Es. 3,281 
had been established but no necessity 
had been proved for Rs. 2,600. 

We did not actually consider it neces- 
sary at that time to record a categori- 
cal finding on the question of due en- 
quiries haying been made by the defen- 
dant but we gave reasons in our order 

^ ^ _ _ J 1 J j 1 jtL a 
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for our view that the finding ‘on that 
point also was unsatisfactory. For the 
reasons given in our previous order wo 
have no hesitation in saying that the 
vendee had failed to prove that he had 
made due enquires and was satisfied 
thsit the whole of Rs* 6,000 was required 
01 legal necessity, W 0 ^ called upon 
the Court 'below to find the market 
value of the property transferred in 
order that we may be able to answer 
the question whether the sale itself was 
for legal necessity or not. 

^ The Court below has returned a find- 
ing that the value of the property sold 
was between Rs. 6,000 and 7,000 and 
that Rs. 6,000 was not an unfair price. 

^ Objections have been taken to this 
nnding on behalf of the plaintiffs but 
there is no objeetion on Lhalf of the 
defendants. Numerous documents were 
filed by the parties to serve as exem- 
plers, and the learned Judge has taken 
mto account the rates of purchase 
shown in those documents. We may 
point out that none of those saledeeds 
can ^ be a correct criterion for deter- 
mining the market rate because thes“ 
rates vary considerably. Most of these 
saledeeds are of small shares in the 
village sold for a few hundreds of 
rupees. In such transactions the exact 
market rate is not always insisted upon 
the actual sale price depending mainly 
on the anxiety of the vendor to sell or 
the vendee to purchase the property. 

roirt® documents is of the year 

lyiO. The rates generally shown by 
the documents produced by the defen- 
dants were about Re, 0-0-9 per cent per 
mensem, whereas the plaintiffs produced 
one document showing much higher 
rates viz., Re 0-1-6 per cent per men- 
sena. In particular there was one sale 
deed dated llth November 1912 under 
* OQ 0 eona share had been osten- 
siWy transferred for Rs. 2,000. In a 
wtigafcion following upon it the plaintiff 

1980 A/ae 


Jagatlamba .Praiiati wa^ examined and 
stated tiiat the real eonsideration v;a^ 
Rs. 1,000. Tlio Court also found tliafc 
actual consideration was Ry. 1.000 only 
(vide judgment at p. oL oi tlie supple, 
montary book). In this litigition Jagad- 
amba Prasad was one of tho plainrm's, 
and the judgment is admissible a^'-iin^f 
Taking this rate as tho ^ha'is 
of calculation the Court below lias 
thought that the rateof Rc. 0-1-8 was 
not unfair. ^On this tlic price of Re 0-7-0 
would amount to Rs. 7,000. In addi- 
tion to this Re, 0-7-0 share, anotiior 
share of Re 0-1-0 and odd in another vil- 
lage was alsp sold which according to 
the learned Subordinate Judge might 
have been worth Rs. 700. Having con- 
sidered these circumstances he eamo 
to the conclusion that the value of the 
shares sold was between Rs. 7,000 and 
6,000, As generally there are fewer 
purchasers for large shares in a village 
we agree with the Court below that 
the price of this property might have 
been between Rs. 6,000 and 7,000. Cer- 
tainly the evidence does indicate that 
it could not have been less then 

Rs. 6,500 though it might have been 
more. 

It is therefore impossible to say that 
the sale was for an unreasonably low 
price, though the amount required for 
legal necessity at the time was only 
just about half the price. 

As regards the setting aside of the 
sale doeds, where only part of the con- 
siderafcion was for legal necessity the 
view which Jiad prevailed in this Court 
was not quite in harmony with that 
which prevailed for instance in the 
Calcutta High Court. Their Lordships 
of the Privy Council in tho leading case • 
of bn Ktshen Das v. Nathu Ham (l) 
expressed their disapproval of the view 
which has been expressed in some of 
the cases of this Court. At the time 
when we sent dow’n an issue to 
the Court below only this pronounce- 
ment of their Lordships was be- 
fore us. Since then two more pro- 
noucements have been made, and they 
are to be found in the cases of Gauri 
Shanker v. 'Jiivan Singh (2) and Ran 
Sunder Lai v. Laokhmi Narain (3). 

It 19 to be noted tha t in all these cases 

(2l A, I. R. 1927 P, 0. 246=2-5 A. L. J 957 
^ 1*3 = 51 Ali* 43o! 

I", w.j. 
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the High CoHi't Inl sob asido the trans- 
fers anl their Fjorclships upholrl the 
transactions. Tlio first thing whicli is 
clear from these pronouncements is that 
the view which was expressed in at 
least one of the cases of tliis Court to 

the effect that: . 

“ if aav nirt of th'- consiiltiiM'aoii wan iiiyalKl 

and not biiv'hiiR oil the pltiuhif. the pluntilT 

would b;’ ciit.itlod to lisivo :ho silc sot aside. 

U not sound. r l ^ 

It is oVivious that tne mere facj tiiac 

;x part of the consideration, however 
small, is not substantiaiicd b}, legal ne- 
cessity would not necessarily nullify 
the deed, or show that there was no 
iustilication for its execution. 

In execution wnere the entiie con- 
sideration is shown to hiwe been ad- 
vanced for legal necessity, no diftVculty 
whatsoever arises, and there is no 
longer any further question as to any 
enquiry having been made by the trans- 
feree. Bub in cases where only part of 
the consideration is good diiticuUies are 
■sometimes undoubtedly experienced. 

The learned advocate for tne plain- 
tiffs has argued before us that in view 
of the opinion expressed by their Lord- 
ships it is no longer proper to consider 
whether a substantial portion of the 
consideration has been duly accounted 
for. We do not think that this is the 
effect of their Lordships’ pronounce- 
ments. On the other hand in Sri Ki- 
shen Dass case (1) at p. L5G, their Lord- 
•ships re. affirmed the statement con- 
tained in GirdhcLT^c Jjal v. KOf^itoo 
Lai (4): 

“ where a father has sold ancestral property 
for tbo discharge of his debts, if tho applica- 
tion of the bulk of the proceeds is accounted 
for, tho fact that a small part is not accounted 
for will not invalidate the sale,'* 

Their Lordships remarked that this in 
fcself was a correct statement of the 
law so far as it went, but that it was nob 
a complete statement of the law. Their 

Lordships then observed: 

"it does not by any means follow that tho 
■sale will bi invalidated wherever a part of the 
considocation not accounted for cannot be 
described as small." 

Similarly in Gauri Shanlcers case (2) 
at p. 968 their Lordships condemned the 
practice which had crept up when 
necessitating and settling such cases 
upon principles of accounting, viz. that: 

" if upon strict accounting it is found that 
.it be completely established that by far the 

"TirtiaTd] 1 L A. 321=14 B. L. B, 187=22 
W. R. 56=3 Sar, 330 (P. 0.). 


1110.1“; substantial patt of the consideration 
was for family necessity, yet if a certain 
bilaii:e of thj price remiins unaccouted foe 
or iiisutriciontly proved then by that result 
the pieties’ interests are to be judged and the 
s.ile be s-3!; abide conditionally upon repayment 
by the vendor or bis representatives of the 
substantial part referred to.” 

In view of what their Lordships have 
remarked'ifc is now obvious that no hard 
anJ fast rule as regards any proportion 
can be laid down nor can one adopt any 
rule of thumb based on fractions or any 
graded scale. In each ease the Court 
must consider the main, question whe- 
ther the sale itself was for necessity. 

If the whole consideration is for ne- 
cessity, no difficulty arises, and there 
need be no further inquiry. If the 

bulk of the proceeds is accounted for,” 
and **a small part is not accounted for, 
that will not invalidate the sale. But 
even where " part of the consideration 
not accounted for could not be described 
as sm all ” the sale is not necessarily in- 
valid. \Ye must then inquire further 
into its circumstances and find out whs* 
bher the sale itself was not for neces- 
sity. 

In Gauri Shaiiher*s case (2) their hold- 
ships have explained their meaning on 
pp. 969 bo 997 in the following words. 

“ Tho real question that has to be^ 
is this whetlior the sale itself was justinea 
necessity their Lordships could not go 
upon that decision, If the purchaser has oc 
honestly, if tho existence of a family necessi 
is made out, and the price is not unreason® J 
low, ho ( the purchaser) is not bound to acco 
for tho application of tho price.” ^ , 

This view has been reaffirmed by thflir 
Lordships in Bam Sundar LaVs I / 
where at page 437 after remarking « ® 

“ the material question, however, is jj,* 

sale itsolf was one which was justified w 
logal necessity," J 

their Lordships proceeded to point 011 j 
that a substantial portion of the coR j 
deration had been .used for legal 
sity, that due inquiries as to the j 


sity had been made by the 
and that the consideration was 
Their Lordships at page 438 upheld 
deed on the finding that the 
feebed after duo inquiry, that tj^jj 
was for adequate consideration and . 
legal necessity had been .-aii 

extent of Es. 7,744 out of Es. jg. 

though the defendants after a 
terval of time had nob been abl® 
prove how the surplus was appli®“’ . ..5 
These cases lay down the princ 
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which ought to guide our decision in 


this case. 

On the facts found we must hold that 
the sale of this property for Rs. 6,000 
was not for an unreasonably low price, 
but that only Rs. 3,281 out of Rs. 6,000 
(including Rs. 119 requii'ed for expenses) 
have been proved to be for legal neces- 
sity, and that the defendants have failed 
to prove that they made sufficient inqui- 
ries to satisfy themselves that Rs. 6,000 
were required for legal necessity. 

Although we cannot enter into the 
question of proporations or ratios and try 
to base our judgment on such proportions 
or ratios, the fact that nearly half of the 
amount has not been shown to have 
been justified cannot be lost sight of in 
arriving at the conclusion that the sale 
itself was really not for legal necessity. 
The defendants have made no attempt to 
show that thers was really any urgent 
pressure on the vendor or on his estate 
which required an immediate raising of 
the whole amount or the sale of the en. 
tire -/7A. share. 

Our conclusion therefore is that, 
taking the transaction as a whole and 
bearing in mind all the circumtances of 
the case, it is not established that the 
sale of -111- and odd share^ in 1910 was 
really for necessity. 

It is not disputed before us that before 
the plaintifi^ can claim prossession of 
this property they must make good to 
the vendee that part of the consideration 
which has been found to be for neces- 
sity, We accordingly allow this appeal,’ 
and setting aside the decree of the Court 
below decree the plaintiff’s claim for 
possession of the property transferred 
on condition of their paying Rs, 3,281 
plus a proportionate amount of Rs. 119 
within four months from this date. In 
ease the amount is deposited within the 
time allowed in the Court below the 
parties will receive and pay costs in 
proportion to their success and failure. 
If the amount is nob deposited within 
the time fixed the suit shall stand dis- 
missed with oosts in both Courts. 

V.b./r.k. Order aceordinglu. 
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SULAUfAN AND KliNDALFi, JJ, 

Tika Plai ntilt — Appellant. 

Moti Lo,l Delendanl " Res}) 0 !]ilent. 
Second Appeal No. 77 of 1927, De- 
cided on 3rd l.lccem he 1 ' 1929. from 

decree of Dist. Judge, Agr;i, D/- 2ist 
October 1926. 

TM la) Evidcnc6 Act, S. 116 ~ Tenant can 
Set up his Qwn title against third person 
though not against landlord. 

The mere fact that a p:-rson h;is talijii a 
leasje from the Municipal Board cannot estop 
him from setting up his own title as against a 
third person, who w.as no party to that lease. 
If any estoppel arose, it would have been only 
as between the lessor and the lessee. 

, [p 3oq c 1], 

(b) Evidence Act, S. 39— Admissibility — 
Only pertinent and not all recitals in docu- 
ment are admissible. 

Because .a document is admissible for a cer- 
tain purpose all recitals, statements and refer- 
ences therein cannot be used as proof of the 
facts to which they relate. [P 301 C 2] 

(c) Evidence Act, S. 32 (3) — Dispute re- 
garding nature of land — Recitals in sale 
deeds in favour of one party to suit show- 
ing nature of same land are admissible not 
only under S. 32 but also under Evidence 
Act, S. 13 (bj, 

Where in a suit between two persons the 
question is whether or not the adjoining piece 
of land is nazul land, the recitals made by 
successive vendors of one of these persons 
whereby they purported to transfer the house 
with all the lands, boundaries and rights ap- . 
pertaing thereto but expressly admitted that the 
land in dispute did not belong to them but- 
was Nazul land are admissible in evidence not 
only under S, 32 but also undir S. 13 f b) : u 
A. L. J. 139, Rel. on. 23 Bom. 63 ; 16 0. W, A'. 
252; 17 0. W. N. 10 A. I. R. 1024 ‘Cal. 1067; 

45 Cal. 159 and A. J. R. 1922 Cal 251, Ref. 

[P 302 U 1, 2] 

N. P, Asthanct — for Appellant. 

S. K. Dar — for Respondent. 

Judgment. — This case has been re- 
ferred to a Bench of two Judges by a 
learned Judge of this Court because in 
his opinion the point raised in it is one 
which arises almost every day in civil 
litigations as to title, and it is desir- 
able that an authoritative opinion bo 
laid down. 

The plaintiff appellant claimed pos. 
session of a piece of land in front of his- 
bouse by demolition of certain construc- 
tiojis made by the defendants on a por- 
tion of it adjoining his own house, as- 
well as for injunction and damages. The 
defendant had succeeded' in obtaining a 
lease from the Municipal Board of this- 
plot of land, which, however, was sub- 
sequently revoked by the Board at the> 
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in inc<! of Mv’ ])[ li'Milf. Tlio pi iiAt-IU 

cl litno t tin'’ i iivl i? !i!-> (AAIi 

iii-l I'O] i Mio -issoi'liiori tint h •am-; 

It.ik1. Oei tlio other InnJ b;io 

■lefon t int i-Ia loed in th.) tir-t piicJ tint 

the noi th- western nortion oi it on 

* 

wliicii hi? coiisti uction? .-tcoh \va? iiis 
own IaikI, and also idea.ied that the 
rest Oi t'lo land wi? Nazui l unl iituler 
the chavi5o of tiie illunieinal Board oi 
wliicli lio hoM a lo iso. 

Tho Court of tir.st instance decreed 
the cliiiin, and almost re.atrtrmed ib.s tind- 
ings when fresh issues were remanded 
by the lower a[.)pollate Court. The 
latter Court, however, has disniis.sed tlie 
edaiiu. The ulaintiff-s titl(3 to that 
portion oi the land which abuts on his 
house and is marked by a red Hne CD 
in Ex. A was not di-sputed l)efore the 
lower appollato Court and hivs not been 
challenged boforo us. It is necessary 
to make this point clear so that there 
raay be no future ditheulby arising out 
of the dismissal of tlio plaintiffs case, 

The dalendant'.s iiouse lies on tho 
west of this land, and ‘the pLaintifi’s 
house and tlie land appertaining there- 
to lie on tlie south of it. 

Tho learned Munsill briefly speaking 
held tint inasmuch as the defendant 
bad obtained a lease of this land from 
the Municipal Board he was estopped 
from putting up his own title to this 
land in .supersession of the title of the 
Municipal Board ; and he also held 
that inasmuch as the Municipal Board 
had subsequently revoked tho lease and 
disclaimed their right the defendant 
could nob set up tho right of the 
Municipal Board. 

Tne learned District Judge has re- 
pelled both these contentions. In our 
opinion he was right. 

Tile mere fact that the defenclanb had 
taken a lease from tho Municipal 
iBoard cannot estop him from setting up 
■ his own title as against’ the present 
^plaintiff, who was no party to that 
■lease. If any estoppel arose it would 
have been only as between the lessor 
and -the lessee. Similarly the defen- 
dant cannot be estopped from setting 
up this claim simply because the Muni- 
cipal Board has chosen to resolve that 
the lease should be revoked. The lease 
is for a period of twenty five years, and 
the defendant cannot be bound by any 
admission of tho Municipal Board made 


^ubscquoiit to the grant of that lease. 
Tlic>o poirits however need not be pur- 
■jued any further, because the learned 
■ludge ha? left tho question of the de- 
londant’.? ownership of the north- 
wosrerp. corner of this plot open. He 
li i? dismissod the suit on the main 
grounu that the plaintiff has failed to 
di sell urge the onus of proving his title 
Eio this land or that it was not Nazul 
land. This finding is prima facie a 
finding of fact which cannot ’he ehal- 
ionged in second Exppeal. 

Tlie learned advocate for the plaia- 
bitl, however, contends that the finding 
i.s vitiated by the circumstance that the 
learned Judge iias relied on two pieces 
of evidence wliich were not legally ad- 
mi-ssible. These are a sale deed dated^ 
Mth October L902, by Kalyau Singh in 
favour of Sit a Ram of the defendant's 
house and a sale deed of 2Jbh March 
1916, by Sita Ram in favour of Chajju 
Mai. This Chajju Mai was the vendor of 
the elder brother of the present defen- 
dant. The learned District Judge 
after remarking that tho mere assertion 
of title to this plot of land in the sale 
deed executed by tho plaintiff’s veiiior 
Akhay Ram in the latter’s favour on 
loth March 1917, cannot be conclusive 
has pointed out that there were con- 
trary assertions in the two sale deeds 
mentioned above in which when describ- 
ing the easten boundary of the house 
sold there was a recital that Nazul land 
adjoined it. 

The question before us is whether the 
recitals in these two deeds, showing 
that the house sold was bounded on 
the east side by Nazul land, were any 
evidence legally admissible to prove 
that it was Naznl land and did not be- 
long to the plaintiff. 

On this point there are nnmerou® 
rulings of the Calcutta High Court an 
they are professedly conilicting. Th® 
earliest case which has been brought t® 
our notice is tlie case of Ningc^vd v* 
Bharmappa (i) where it was distinctly 
laid down that the boundaries gi^®° 
in a mortgage deed relating to an a * 
jacenb land at a time when there 
no dispute, was a statement withifl / 
(3), S. 32, Evidence Act, and was a 
missible under that section. ThisVW'J 
was followed by the Calcutta 

(l) [1399] 23 Bom. G3, 
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Coiu't in the case of AbdiUlah v, Behari 
*{2). The learned Judged held that such 
a statement was one against the pecu- 
niary cr proprietary interest of the 
party making it, and was therefore ad- 
missible under that clause. The same 
view was followed by the same High 
Court in Imrit Chamar v. Sridhar 
Pandey (3) but was expressly dissented 
■from ia Pramatfea Nath Chaudhri v. 
Krishna' Ghunder Bhattacharjee,A. L B. 
1924, Cal. 1067, Ajnbar AH v. Lutfe AH 
and Soroj Kumar Adharji v. (Jmed :Ut 
Howladar (o). In spite of this serious 
•coniiict of opinion it does ^not appear 
that the question has yet been referred 
to a Pull Bench of the Calcutta High 
'Court. A modibed view has been taken 
in a later case of Keetabuddin v. Nafar 
■Chandra (6) where a recital was ad- 
'mitted as corroborative evidence of 
the testimony of the executant in the 
witness box. 

So far as this High Court is concerned 
there is only one case to which our 
^attention has been drawn and this is 
Natwar v. Alkhu (7) decided by a single 
Judge. There is a : misprint in the 
head-note. According to the judgment, 
.not only S. 32 (3) was lield to be ap- 
ipUcable but the learned Judge also 
. -also thought that the document was 
admissible under S, 13, Evidence Act, 

Before taking up the main question it 
would be convenient to dispose of two 
^subsidiary points which have been 
urged by the learned advocate for the 
respondent. Cbajju Mai, the defen- 
dant's vendor, has been examined and 
thereof can be no doubt that a similar 
recital in the sale deed of 14th 
May 1917 executed by him would be ad- 
misble under S. 157, Evidence Act to cor- 
roborate his testimony. But under 
that section only the previous statement 
made by the witness himself can be ad- 
mitted, S, 157 is of no help to us 
when the question of the admissibility 
of the deeds of 1902 and 1916 ha 7 e to 
be considered for the recitals therein 
■ cannot by any stretch oj^ the language 

12) [1912] 16 C. W. N. 252=12 I, 0. U9=U 
t Q. L. J, 167* 

(3) [1918] 17 0. W. N. 108=13 I. 0. 120=15 
C. L. J. 7. 

•14) [1917] 15 Cal. 159=25 0. L. 3, 619=41 
I. 0. 116=21 0. W. N. 996. 
i -(5} A. 1. B. 1922 Gal. 251. 
i (C) A. X. B. 1927 Gal. 230. 

; «(7) [1913] 11 A, L. J. 139=18 I. C. 752. 
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be' considered to bo statements mado 
by the witness Chajju Mai, oven tiiougli 
the latter deed was in I\is own favour 
and the former in favour of his vendor. 

In the same manner we are not in- 
clined to accept the contcfition urged 
before us by the respondent that be- 
cause the sale deeds have been formally 
proved and admitted in evidence, tliere- 
foro all the recitals contained therein, 
can bo legitimately looked into as proof. 
Ill support of this contention reliance is 
placed on the last paragraph of tho 
judgment in Keetabuddin s -case (0) 

where it was remarked that 
“(locumeniis in favour of purchasers of 
adjoining lands could be used as corroborative 
Qvidanco of the oral testimony of these wit- 
nesses, because they proved that those wit- 
nesses had purchased those lands.” 

and it was remarked that 
“once being admissible in evidence tho 
Court was entitled to look into the contents of 
the document and make such use of the eou- 
tents as it thought fit because there is uo pro- 
vision in the Evidence Act which says that 
it cauuot be done,” 

We do not think that vendees who 
themselves have not made such state- 
ments contained in docuaieuts In tlieir 
favour can utilise such documents under 
S. 157, Evidence Act. Nor are we pre- 
pared to say that, because the document 
is admissible for a certain purpose, all 
r“0citals, statements and references there- 
in can be used as proof of the facts to 
which they-relate. 

Wa agree with tho view expressed by 
Ghamier, J. following the earlier 
Calcutta and Bombay cases, that a state- 
ment of a neighbour disclaiming his 
own title to a *land and recognising 
another’s title is a statement against the 
proprietary interest of the person mak- 
ing it and is admissible under S, 32 sub- 
01. (3) Evidence Act. The recognition 
of another’s title to the land is undoubt- 
edly a statement against the proprietary 
interest of tho person making that state- 
ment. But before it can be admitted in 
evidence the requirements contained in 
the opening part of that section must 
be fulOlled, and it must appear that it 
has been made by a person who is dead 
or cannot be found, or has become in- 
capable of giving evidence, or whose 
attendance cannot be procured without 
an unreasonable amount of delay or 
expense. XJofortunately in this case 
the learned District Judge, although lie 
has admitted the statements contained 
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"" I * 

in ip[ic O’lrlicn' flnciuiient.s. Iias omifeted to 
tay whotiK-)’ thf* executants of tliose 
documents we i‘f (lead or whotlier their 
'ittendauce could not have been pi'ocur- 
<‘d V. itlinut an un )■( asonaljle amount of 
delav or oxitonse. This would he a 
dcf(?ct in his iinding if W(' wore to hold 
that the onlv section anijlioahn' was 

S. :12. suIkCI. fd). 

^ Put CliamiGr, .1., also expressed the 
view that the ease wcmld fall under 
S. Id also. AVc may note that this was 
also tlic view oxp: e<s('d hy a Bench of 
tie ailcutta Itigl) Court in some of the 
eailier t.'as(.'s which was aub.soqnently 
losiled Irom. vide observations in 
Pramatha Nalh Chawlhri m. Krishna 
LufiiuJrd. IjJuUtdchovjee, ( 8 ), 

Tncre is considerable force in that 
vio\v expressed by the learned Judges of 
the Ca cutta [ligh Court in subsequent 
cases that, inasmuch as the transaction 
ot transfer does not relate to the adjoin- 
ing land mentioned in the boundaries 
It IS not possible to hold that the state- 
ment was a transaction by which such a 

lecognized or asserted and 
thaUherefoi-G it would not fall under 
ib-Cl (a) S. 1,3. But we see no rea- 
son wliy It sjiould not be held that 
under certain circumstances recitals in 
eers coupled with the omission of the 
executant to transfer such land, mav 

a-mount to an instance in which such 
iiglit was recognized, 

, In the case before us Kalya n Singh 
anc after him Sita Pvam purported to 

lans ei t le house now in the posses- 
sion of the defendant, together with all 
cue lands boundaries and rights apper- 
^aining tbeieto, but omitted to transfer 
, e adjoining land now in dispute on 
0 ground that the boundaries of their 
house did not include this land, in which 
he right of the Secretary of State was 
lecognised by them. A mere statement 
may not by itself amount to an 
instance’, and ;may only fall under 
o. 6 A, but where it is coupled by con- 
duct even though by omission, we fail 
to see why it cannot be treated as an 
instance in which such right has been 
recognised. According to Murray’s New 
English Dictionary the word “instance' 
is wide enough to include in its broader 
sense a case accruing, a recurring occa- 
Sion. Both Kalyan Singh and Sita Ram 
Z?^Q..P”^orti ng to transfer thmi- house 
(8) A. I. R. 1924 Cfvl, io^ 


^vitii all the lands, boundaries andl 
rights appertaining thereto and yefcl 
they omitted to transfer the land now! 

in di.sputo and expressly admitted that 

that land did not belong to them hnJ 
was Naxul land. Following the vi^ 
of ChamiGr, J., we would therefore holdi 
that the recitals in the two deeds werel 
admis.sib!e under S. 13, sub-Cl. (b)alsoJ 
In thi.s view of the matter the find- 
ing of fact arrived at by the learned 
District Judge must be accepted as 
final. The appeal is accordingly dis- 
missed with costs. 

\,s./r.K, Appecbl dismissed^ 
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Dalal, j. 

Pokh Pal and anothev — Defendants — 
Applicant. 

V, 

Pjdl Madho Plaintiff — Opposite 

Party. 

Civil Revn. No. 76 of 1929, Decided on 
25th April 1929, against order of Sni.0.C. 
Judge, Mainpuri, D/- 18th December 
1928. 

Contract Act, S, 70 — Lambardar tellins 
his property but continuing to be recorded 

jambardar — ^He paying revenue oncilalioB 
being issued by revenue authorities — Hecw 
recover money fo paid — His suit does nolH* 
to revenue Court — Agra Tenancy Act, Ss. 15® 
and 160. 

\Vh£?ri? a person continues to be recorded®* 
lambardar iu spite of his having sold his pro* 
pCL'ty, ami ou citatiou being issued to him f*? 
the revenue authorities pays the revenue, h® 
can recover the sum so paid from his vendWt 
for the revenue cannot be said to he p*l“ 
gratuitously by him. His suit, however, wifi 
not lie to the revenue Court either under S.lw 
or S. 160, Agra Tenancy Act : 28 AlU 563; 3 4H* 

66 Foil, and (1882) A. TF. H, 150, 

' (PSOaC'll 

Baleshivari P7'asad*~ iov Appellao^s. 

G. Agarwdla — for Opposite Party. 
Judgment. — The plaintiff Madh® 
Ram w'hile he was recorded as lamb*’^' 
8ar of a certain property paid a certain 
sum of money as revenue on citati^ 
being issued to him by the revenue 
orities. At that time though records i 

as lambardar he had sold his proper ,* 
to the defendants who were really { 
ble to pay the revenue. He sued ■ 
defendants in the Court of Small Oauss® 


VO IU uue uourc oi ouiwi* — 
for recovery of the sum. The 

wGi'A iikof a.,»u {gable 


were that such a suit was cognia**'*-, - 
a revenue Court, and, secondly!^ 


payment was a voluntary 
not recoverable under any section ef 
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Contract Act, No suit can lie in the 
revenue Court because Madho Ram is 
no longer lambardar or cosharer and can- 
jnot sue either under S. 159 or 160, Te- 
, nancy Act of 1901. The payment was 
not gratuitous, and, in my opinion, 
Madho Ram paid lawfally because his 
name continued in the village record as 
lambardar and he was, therefore, bound 
to make the payment to Government. 
It was the fault of the defendants that 
they did not get the plaintiff’s name re- 
moved from the village record on ob- 
taining" transfer of his property from 
him. In Tulsa Kuar v. Jageshar Prasad 
(l) Banerji, J., held on similar facts 
that the payment was not made volun- 
jtarily or gratuitously and that therefore 
the case fell within the purview of 
S. 70, Contract Act. A similar view 
'was taken in the case of Nath Prasad 
V, Baij Nath (2). The learned counsel 
for the respondent quoted a ruling of 
1881, Gh^mia v. Kujidan Lai (3). So far 
as I understand the facts of that case, 
the plaintiff was not recorded either as 
a cosharer or a lambardar at the date of 
the payment and was in no way bound 
to make any payment to Government. 
I dismiss this application in revision 
with costs, 

S.N./r.k U&vision dismissed. 

. (1) [19C6]’28 All. 563=3 A. L. J. 372= (1906) 
A. W. N. 114. 

(2) [1880] 3 All. 66 (P.B.). 

f3) [1882] A. W. N. 160. 
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Mukerji and Bennet, JJ. 

liadha Balahh Pathak — Plaintiff — 
Applicant. 

V. 

Bhullo and others — Defendants -Op- 
posite Parties. 

First Appeal No. 182 of 1928, Decided 
on 10th December 1929, from an order 


Bennet, J. Tiiis is an appeal by 
tlie plaint itt against an order of remand. 
The facts are that the plaintiff sued for 
possession of certain property against 
four defendants, of whom Motilal, 
Chandra Bhan and Gala Ram were 
three brothers, and Goswainini Rohini 
Debya, as the manager of a temple. 
The suit was decreed by the iMunsilf 
and an appeal was brought by the She- 
bait, defendant 1, In that apjieal, inter 
alia, the defendant 4 urged that the 

idol, the Thakurji, was a necessary 

% 

party to the suit. The lower appellate 
Court passed an order on 7th January 
1927 as follows ; 


“TJio plaiiitiil has put iu au applioatiuu to 
mak-j the Thakurji a piirty in the case and 
Thakurji his now be;ti brought on tlie record. 
Inasmuch as all the issues will )i;iv* to he 
tried OQ the evi looco addue.*d on behalf of fch,* 
Thakurji, tbi.s decisioji of the loanicd Miinsiff 
cannot stand. It is accordingly s- 1 nsiJo and 
tho suit is rcmaudcl for rctriil, Th; parties 
shall have a right to produce fresh evidoncc.” 


The pi a in till made an application in tiie 
Court of the Munsitf when the case was 
heard on remand, asking that the Tha- 
kurji and the Shebait, defendant 4 
should be removed from the array of 
defendants and that application was 
granted by the Munsiif. The Munsiff 
again decreed the suit of the .plaintiff 
for possession. An appeal was filed in the 
lower appellate Court by the heirs of Lala 
Ram, the original defendant 1, and the" 
ground urged before the lower appellate 
Court was that it was not open to the 
Munsiff to strike otf the name of the 
Thakurji which had been added by the 
lower appellate Court. That plea has 
been accepted by the lower appellate 
Court and the case has been again re- 
manded to the Munsiff for determination 
after bringing the Thakurji and the 
Shebait on the record as defendants. 
The plaintiff appeals against that order 


of Addl. Sub-Judge, Muttra, D/- 23rd 
July 1928. 

^ Civil P. C., O. 1, R. 10 (2)"Party joined 
defendant by appellate Courts Lower 
Court cannot strike off same on case being 
remanded. 

Where an ap^ilUta Court has joined a party 
as defendant, it is not opsn to the lower Court 
'to strike of! the same under 0. 1, R. 10 (2), on 
t the case being remanded to that Court for do* 
termination of the oase after bringing the party 
li 'On record, [P 803 0: 2] 

I 8. C, Das—loT Applicant. 

I ii W. P. Asthana and Baijnath Sahai — 
I tfor OppositevParties. 


of remand. 

We consider that the application to! 
the Munsiff to strike off the Thakurji 
was an application under 0. 1, R. 10(2). 
That rule authrorises a Court to strike 
off the names of any person improperly 
joined as party. Inasmuch as the lower 
appellate Court had found that the 
Thakurji should properly be joined as a. 
party, we consider that it was noLopenj 
to the Munsiff, a Court subordinate, to 
the lower appellate Court, to coma to 
the opposite conclusion in regard to 


'JOt Allahabad 


Mt. Raji V. Ram La-; an (Bjnaat, J.) 


matter, and there fore wo consider 
that the Muasiit' was not anthoihsed to 
strike off the nans 3 of the Thakurji as 
a jiarty. Similarly, wo con.sidor that 
the iMunsill should not have struck off 
Idle name of tlie Shehait ‘as a party. 
Wo further consider that as the ques- 
tion at issue was whether this parti- 
cular shebait, Goswimiiii Rohlni Debya 
liad improperly granted a pei jietual lease 
of property to tiie pliii.tilf. tiiat she 
was not the ]>iopG)' irji.son t^roi'resent 


.“i 


Courts. 


c 


tlie Thakurji before ih 
cordingiy we consid-':'!’ ti.at the Thakurji 
slu)uld be represented by some other 
rcjuosontati ve. 

.■\ccordingly we dismis.s this a]'peal 
with co^l.s and the order of the lower 
appellate CiUirt of remand should he 
carriol out, witii tiie directions given 
above. 


v.b./r.k. 


-\ppeal diimi'ised. 
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Muker.ti and Bennet, JJ. 

Mt, Raji —Defendant — Applicant.' 

V. 

Ram Lagan and others — Plaintiffs — 
Respondents. 

First Appeal No. 214 of 1923, Decided 
on 18th December 1929. 

fa) Agra Tenancy Act '(3 of 1926], Ss. 44 
and 230 — Suit by landlord against trespasser 
lies in civil Court. 

A SLiifi by ft liiudlorJ against a trespasser lies 
in the civil Court and although S. 44, would 
also give a remedy with a limited amount of 
dam,ft"cs ia the rovonuo Court, stiii S, 230 of 
that ,\ct does not bar the jucisdiotioa of the 
civil Court- A. I. il 1927 All. 369, {F.B.). Foil, 

[P 30i C 2] 

(b) Agra Tenancy Act (3 of 1926), S. 19 — 
“Statutory tenant” explained 

Dofiihtion requires that a statutory tenant 
should bo a person in possession as a tenant at 
the commoncement of the Act or a psraon who 
is after the comtnincement of the Act, admittid 
as a tenant. [P301C2] 

JanaH Prasad—lov Applicant. 

Harnandan Prasad — for Opposite 
Parties. 

Bennet, J.—This is an appeal by the 
defendant against an order of the lower 
appellate Court remanding a suit for 
disposal by the Court of first iustanco on 
the question of mesno profits. The 
plaintiff, a landlord, sued for possession 
and damages against the defendant ap- 
pellant on the ground that the defendant 
appellant was a tenant who liad been 
ejected and who was in possession as 
trespasser. The defendant pleaded that 
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the relation of landlord and tenant 
csistod between tho parties and a refer- 
ence was made by tho civil Court of 
fii.-jt instance to the revenue Court under 
S. 273, Act 3 of 1926. The finding of the- 
revenue Court was that the relation of 
landlord and tenant existed between 
the parties and the civil Court of first 
instance being hound by that decision 
dismissed the suit of tho pUintiS. The 
lifaintiti filed an appeal and the lower 
ajiipeliate Couio came to a decision on 
the question of fact that tho defendant 
was a trespasser and not a tenant of the- 
phintiff. Accordingly the lower appel- 
late Court set aside the decree of the 
Court of first instance dismissing the 
suit of the plaintiff. 

The argument which has been ad-i 
dressed to us is .that S. 44, Act 3 of 1926 
would enable the plaintiff’ to bring a 
suit against tlie defendant as a trespasser 
in a' revenue Court and accordingly that 
under S. 230, Act 3 of 1926, the jurisdic- 
tion of the civil Court was barred. That 
question has already been settled by the 
Full Bench case of Manohar Singh v. 
Shea iSarn/t (1), where it was held that 
a suit by a landlord against a trespasser 
lies in the civil Court and although' 
S. 44, Act 3 of 1926 would also give a 
remedy witli a limited amount of 
damages in the revenue Court, still 
S. 230 of that Act does not bar the jur- 
isdiction of the civil Court. 

On one other point we were addressed 
and that was that the appellant had be- 
come a statutory tenant and therefore- 
was not liable to ejectments The es-j‘ 
pression ‘‘statutory tenant” is defined in 
S. 19, Act 3 of 1926 and that definition 
requires that a statutory tenant should ‘ 
bo a person in possession as a tenant atj: 
the commencement of the Act or a p0r-,t 
son who is, after the commencement oil 
the Act, admitted as a tenant. Thej 
defendant has been held as a matter of 
fact, by the lower appellate Court to be 
a trespasser and therefore the defendant 
does not come within tho daSnitiofl ot a- 
statutory tenant. 

These were the only points raised be- 
fore this Court. Accordingly this first 
appeal from order is dismissed with?* 
costs. 

V.B./r.IC. Appeal dismissed. 


(ll A. I. R. 1927 All, 369{P.B.b 
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SULAlVfAN AND PUDLAN, -U. 

Rdm Jdn Singh and othevs ' ■ Dafen- 
dants —Appellants. 

V. 

Bam Harakh PanHc]} and oth<!TS 
Plaintiffs — Respondents, 

First Appeal No. 75 of 1923, De- 
cided on 25bh July 1929, from order of 
Sab-Judge, Basbi, D/- 30bh January 1928, 

(aj U. P, Land Revenue Act, Ss, 33 (2), 
39. 40, 42 and 44— Suit for declaration by 
landlord -Tenant aelting up plea of ten- 
ancy— I'tme referred to revenue Court under 
Agra Tenancy Act, S, 273 — Re venue Court 
returning finding based on previous deci- 
sion holding eicistence of tenancy — Dismis- 
sal of Suit-Appellate Court remanding cafe 
to revenue Court with direction to decide 
case on merits — Remand held to be right. 

In a suit! brought by A against B for declara- 
tion that the lands mentioned in the plaint 
wore owned and possessed by A, B pleid d 
that ho was the tenant of A. The Court of 
first jnstance referred the issue to revenue 
Court under Agra Tenancy Act, S. 273 The 
revenue ‘Court without trying the issue on 
merits bfll 1 that it was bound by a previous 
decision, of the same Court vvbicb haJ been 
affirmed on appeal and therefore returned the 
finding that B was the tenant of A. The dis- 
pute in the previous case r-?iated to the exis- 
tence of the tenancy ir.self and not to its class 
or tenure. The trial Court accepted tho find- 
ing and dismissed the suit. Ou appeal the 
lower appellate ’’Court held that the revenue 
Court ought to have decided the case on merits 
and not held itself bound by the previous 
decision, it aoeordingly remanded the case to 
that Court with directions that the issue 
might be sent back by the trial Court to tho 
revenue Court and a finding called for afresh. 

Held ; that the revenue Court was wrong 
thinking that the matter had already been 
finally adjudicated between the parties by 
means of a previous suit. That Court ought 
to have have gone into the -question on tho 
merits although in such an enquiry it was 
ontitlsd to give due weight to the previous 
deoisioQB arrived at between tho parties. The 
order of remand was therefore right, 

[P 307 C 1] 

(b) U. P, Land Revenue Act, S. 42 — Scope, 

Per Sulniman, J, — A clear distinction 
exists between the onso where the tenancy 
itself Is disputed and the case where the ten- 
ancy is admitted but its class or tenure is in 
dispute. [p 305 c 2] 

(cl U. P. Land Revenue Act, S, 40 (If and 
(3) —Order of revenue Court regarding en- 
tries as to poiiestton passed in dispute over 
mutation proceeding is order within mean- 
ing of sub- S. (3). 

Per S'ilatman, /.—If in a mutation proceed- 
log under S, lO (If thj possassion of either 
party U disputed and the rove quo Court goes 
qtiHstion and finds that possessioo is 
party and maintains bis potsession 
and ordara the entries In the registers accord* 


ingly, it is an " nrd'^r as to possession ” passed 
under this scetion within th ■ uioaitiiig of 
siib-Cl. f3) w’itli tho resiilt that such ;iii ordor 
does not debar tho d-f-ated person frotn es- 
tablishing tho right to tho property in any 
civil ou revenue Ceiut having jurisilietion. 

[P 30'; C 2j 


U. S. Bajpai—iov Appellant'^. 

P. L. Bancrji — for Resjjondents. 

Sul?i!man, J. — Tliis is a clofonJ int’s 
appeal arising oub of a suit for a decla- 
ration tiiat the lands mentioned in tho 
plaint are owned and possessed by tlie 
pliintilfs and the defendants have no 
longer any connexion with them and 
in the altornativa for the dispossession 
of the defendants. The defendants 
pleaded that they were the tenants of 
the plaintiffs and therefore the Court 
of first instance referred the issue to 
the revenue Court under S. 27d, Agra 
Tenancy Act. Tlio revenue Court did 
nob go into the question of fact on the 
merits but held that it was bound l)y a 
previous decision of the revenue Court 
dated 4th February 1925 which had 
been affirmed on apieil a ‘id tlietohoc 
returned the finding that the defen- 
dants were the tenants of the plain- 
tiffs. The learned iMunsiff was hound 
to accept that finding and di-iujiss*d 
the suit. On appeal the lower appel- 
late Court has taken a contrary view 
and come to the conclu'sion that the- 
revenue Couit ought to have deoide<l 
the case on the merits and nob held 
itself bound by the previous decision. 

It has accordingly set aside tho de- 
cree of the. Court of first instance and 
remanded the case to that Court with 
directions that the issue may bo sent 
back by the learned Munsiff to tfie 
Assistant Collector and a finding called- 
for afresh and then the suit be disposed 
of by the learned Munsiff. 

Mr. Gaur who has argued the case on 
behalf of the appellants with great abi- 
lity has contended before us that the 
former decision of 4th February 1925,. 
operated as res judicata so far as the* 
Assistant Collector was concerned and 
that therefore the finding returned by 
i' 0 y 0 nue Court must be accepted. 

We have' got before us the oider- 
dated 4th February L925, as well as- 
that passed on appeal on 20tli April 
1925, but they do not show specifically 
uuder which section of the Land Rt-ve- 
DU 0 Act they purported to have been 
passed. The case was described as one- 
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of the correction of jamabandi bub an 
issue as regards possession was framed 
and decided. The dispute related to 
tlio entry of the names m the kliatauni 
iamabandi whicli is a register main- 
tained by tlie Collector under S. 32 (c) 
Land Revenue Act. If the matter had 
been merely a correction of an error 
in the previously preparod register the 
case would have fallen under para. 2, 
vS. 33 (2), Land Revenue Act. In that 
case it is conceded that the order could 
not be l)i tiding even on a revenue Court 
in a suh.se'‘iuen t case. .Mthougli the 
section does not e.^pre-ssly say so I am 
inclined to concede that it contem- 
plates a case where there is no real 
dispute between the parties and the 
only question is whether any accidental 
01 cloi ical Cl 101 was made in the pre- 
viously prepared register. 

Disputed cases relating to the en- 
tiies in the khatauni arising out of 
transfers or charges would ordinarily 
hill under S. 39 of tho Act. But sub- 
U. 3 of that section provides that all 
disputed oases shall bo referred to the 
lahsildar who shall make an enquiry 
and submit a report and then the 
Assistant Collector may pass orders 
thereon. Unfortunately the copies of 
the judgment filed do not in any. way 
sugpst that any report had been sub- 
niitted by the Tahsildar and it there- 
fore makes it doubtful whether the 

proceedings were started under S. 39 
■of the Act. 

lam however prepared to assume in 
favour of the appellants that the ap- 
plication which was dealt with on the 
former occasion was an application 
under S, 39. The case pub forward on 
■behalf of the present plaintiffs who 
were then the applicants was that 
■about 1920 the lands which had been 
mortgaged to the present defendants 
were redeemed and had ceased to be 
mortgaged lands and had become the 
khudkasht lands of the applicants and 
that the applicants had since redemp- 
^on secured possession over those plots. 
The learned Assistant Collector held 
that the possession of the applicants 
was not at all proved but that on the 
other hand the defendants objectors 
had been in possession. He accord 
ingly rejected the application. That 
order was affirmed on appeal. Now if 
It were even a disputed case relating to 
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changes affecting interest in a land it 
seems to me that the order passed ^by 
the Collector under S. 39 would not be 
final and would not operate as res judi- 
cata by virtue of S. 44 because the lat- 
ter section does not mention S. 39 at 
all. It therefore follows that even in 
this view of the matter there could 
bo no res judicata. 

The learned advocate who has argued 
this case contends that Ss. 39 and 42 
should be read together and it must be 
assumed that the Collector decided the 
dispute respecting the class or tenure, 
of the tenant. I am unable to accept 
this argument. The dispute at thatj 
time related to the existence of the 
tenancy itself and not to its class or 
tenure and was therefore nob covered 
by S. 42 of the Act. In 'my opinion a 
clear distinction exists between the 
case where the tenancy itself is dis- 
puted and the case where the tenancy 
is admitted but its class or tenure is 
in dispute. 

If the case did not fall under S. 39 
then it might be treated to have 
been under S. 40 (1), Land Revenue Act. 
No doubt the Board has expressed the 
view in some cases that this section 
applies to disputes relating to transfers 
and succession and not to changes of 
the character which were the subject 
matter of the dispute in 1925, The 
section however is more widely worded 
and taken literally would include all 
disputes regarding entries in the annual 
registers. But even if the case fell 
under S. 40 (1), I 

am opinion that the 
provision in sub- Cl. 3 of the section 

would not debar even a revenue Court 
from trying that question in a subse- 
quent case. It seems to me that if in 
a mutation proceeding .under S. 40 (l) 
the possession of either party is dis» 
puted and the revenue Court goes intOj 
that question and finds that possession 
IS with one party and maintains Ms 
possession and orders the entries in 
the registem accordingly it is an “ order 
as to possession ’* passed under this sec- 
tion within the maaning of sub-01. 3 
With the result that such an order does 
not debar the defeated person from 
establishing his right to the property 
in any civil or revenue Court having 
jurisdiction. S. 44 also makes an 
exception in favour of the 'decisions to 
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•which the provisions of sub-S, 3, S. dO 
are applicable. 

I am therefore clearly of opinion that 
the learned Assistant Collector was 
wrong in thinking that the matter had 
already been finally adjudicated bet- 
ween the parties by means of a pre- 
vious order. He ought to have gone 
into the question on the merits al- 
though in such an enquiry ho was en- 
titled to give due weight to the previous 
decision arrived at between the parties. 
The order of remand is therefore right 
and in my opinion the appeal should 
be dismissed, 

Pullan, J , — I agree in the order pro- 
posed. The difficulty in the case has 
arisen largely from the failure of the 
revenue Courts to state under which 
section of the Land Eevenue Act they 
passed their orders. The issue seems 
to be narrowed to three possible sec- 
tions, viz., Ss. 33 (2), 39 read with 
Ss. 42 and 40. As to S. 33 (2) I am of 
opinion that this cannot apply to the 
disputed case. It refers I believe to 
mere corrections made at the time of 
preparation of the annual registers and 
I agree with the view expressed by 
Mr. Fremantle in hachmcbn Prdsctd v. 
Mt, Farrukh Begam (l) that this clause 
refers to purely clerical errors or un- 
disputed claims. As to S. 39 I am of 
opinion that this section comes into 
operation where there is a dispute as 
to the correct entry of a transfer at the 
time when the papers are prepared. In 
such cases the Tahsildar is required to 


possession of tlio zamindar, and there- 
fore the tenant’s name should bo ex- 
punged, Thus the only section which 
I consider applicable is S. 10. This was 
in my opinion a dispute regarding an 
entry in the annual rigisters, Tlio find- 
ing of the revenue Courts was that the 
persons in possession were the appel- 
lants before us and not the landlords. 
This was the sole question in issue, for 
had the landlords been in possession 
the entry in their favour that they were 
kabiz would be correc t. Cl. 3, S. 40 
lays down that no order as to jiosses- 
sion passed under this section shall 
debar any person from establishing his- 
right in the Courts, Had this referred 
solely to Cl. 2 of the section surely the 
words would have been no order- 
passed under Cl. 2 ” and not no order 
passed under this section. ” Tlius the 
words must apply to both Cl. 1 and 
Cl. 2 and they must be taken to cover 
a case 'Where the order of the Court 
establishes possession after dispute and 
such an order may be either under 
Cl. 1 or Cl. 2. On this view of the 
case I find that the orders passed were 
orders under S. 40, sub-Cl. 3, that they 
are therefore not final orders and tliat- 
the question may be further litigated. 
I agree therefore in the order proposed. 

By the Court. — The appeal is dis- 
missed with costs including in this 
court-fees on the higher, scale. 

V.s./R.K. Appeal dismissed, 
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make an enquiry if necessary and sub- 
mit his proceedings to the Collector 
who passes the necessary orders. I do 
not consider that the section would be 
applicable where parties bring to light 
a dispute as to an entry in the papers 
five years after a change, which is only 
a change oaused by redemption and in 
the view of the Court in 1915 could not 
have involved any transfer as the 
mortgage which was redeemed did not 
cover the land which was in the occupa- 
tion of the tenants. Even had S. 39 
applied I do not consider that S. 42 
would meet this case because the deci- 
sion of the revenue Courts was nob as 
to the class or tenure of a tenant. The 



quastioh which they had to decide was 
whether. the land had passed into the 

(ll Deo. of tho Board of Ber. Vol. 


Dalal, J. 

Kali Pratap A/isir —Plaint iff — Ap* 
illant. 

v. 

Amla Pg 4> Tetcari and others Defen- 
Luts— Kespondents. 

Second Appeal No. 471 of 1928, De- 
ded on 5th July 1929, against decree 
E Second Addl. Sub-Judge, Gorakhpur, 

i/. 13th February 1928. 

(a) Limitation Ad, Art. 141 - Adverse 
Oisestion against widow i* not binding on 

Kversioner. ... • _ • 

A suit for poBsossiori by the roveraionor la 

averned by Art. Ui and adverse poaficssion 

gainst one female heir is not effective and 

inding on the reversioner : A. I. Ji.lomAll. 

61 (F. B.), Oil. fP 308 O IJ 

(b) Hindu Law— Widow -Widow not tak- 
ng possession— Judgment against her is not 
ffective against reversioner. 

A female who has never taken possession 
lannot be said to represent the estate effectively 
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Kali Piiatap v. 


kyih V Pat (Dalai, -I.) 
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in Liiy ptvjj ? ;:s ] ing reh^^i-ig to the n{ 

thDCS^tt;-:^: ;iu 1 n-i nrl3t* e»\l}irt;l y ov M’loaking 
ihc ri^h^s of riii wnil nv ti.iA nof: iii.'iiii? oo- 
[)Dr (’■11 !i ! ' y t.i 1)0^ ('.-f tiof ' ii'i i tig tti*j “iSVi jtf 0 I (1 'lot 

Ijj L-lI ' 't! V:i t!io I'O'.’orsioiiGr ; A.l.ll. 


10 r-, p. a. . n, in<L [Pm o 1,0] 

-I. P. Pwiih — for Appell in!:;. 

P, P. Ba'incrji and N, C p'l Jhuaijd ^ 
for Rdipondont??. 


Judgment. — Tiio itlnintilT sual for 
possession of a jiroparby of liis mother’s 
father Jur.iwan from a reversioner of 
his grand father, who is in possession. 
After J 11 1'a wall’s death his widow Mb. 
Suraj Bin si took iiossession. She ap- 
pear.s to have dio'd about 1898 wiien 
■mutation [uojoediiigs took place. The 
papers of those proceedings are nob 
available except the two judgments, 
one of tlie trial Court dated 6th August 
1898 and the other of tlie appellate 
Court of the Collector dated 20th Da- 
cerabor 1898. On tlie basis of these two 
judgments it was alleged by the defen- 
dants that the plaintiil’s mother Mt. 
Harpali surrendered her rights and 
accelerated the reversion of the plain- 
tiff and that, therefore, the defendants 
had been ;n adverse possession as 
against the plaintiff since 1898. The 
suit on this ground was alleged to be 
time barred. 

Point 2 taken up by the defence was 
that adverse possession as against Mt. 
Harpali was tantamount to adverse pos- 
session against the plaintiff reversioner. 
The last point is easily disposed of. It 
has been held by a Full Bench of this 
Court iu Banker/ Lai v, Raghunath 
Sakai (l), that under the circumstances 
of the present case the suit was 
yoverned by Art. Ill, Lim. Act and 
[adverse possession against a Hindu 
female heir could not be affective and 
binding on the reversioner. Mr. Sen, on 
behalf of the defendants, pointed out 
that in his opinion this Full Bench had 
the temerity to disagree with the 
opinion expressed by their Cjordships of 
■the Privy Council in Vaithialinga 
Mudaliar v, Srirangath dnni (2). That 
Yuling does not’ apply te the circum- 
.stances of the present case. The female 
never took possession, so she cannot be 
said to represent the estate effectively 
in any proceeding relating to the pos- 
sessinn of the est ate. It is not as if she 
(l) A. I. R. H-2S \n. .i6l iF.B.). 

<‘2) A. I. B. I92i P. C. 2i9=ii8 Mad. 883=59 
1 A. 322 (P.G.). 


hal taken possession and there had 
been a subscqiionb suit in the civil Court 
wliereiii she may have defended to the 
best of her ability and knowledge be- 
fore 'fu Igos who understood the elemen- 
tary principles of Hindu Law. In the 
present case the two judgments disclose 
a Umeitable lack of the knowledge of 
Hindu Liw. The trial Judge seems to 
be of opinion that among Hindus a 
daughter's son is the direct heir having 
preference over more distant rever- 
sioners while the learned Judge of the 
appellate Court was of opinion that a 
daughter’s son was merely an outsider 
who had no rights in his maternal 
grandfather’s property. It will be im- 
portant to notice this when we consider 
tho question of surrender that neither 
Judge knew that a Hindu daughter had 
any right whatsoever in the property 
of a separated Hindu. The appellate 
Court observed: 

“by h^r marriago this daughter lost all tights 
to property in her owa family and her son is 
according to Hindu Liw a mere outsider.” 

Possibly the learned Judge would 
have allowed the daugiiter some right 
if she had not the misfortune to marry. 
The rights of Mt. Harpali were over- 
looked entirely and in proceedings of 
this nature there was no opportunity 
given to the female heir of defending 
the estate. The conditions laid down 
by their Lordships of the Privy Council 
in the Madras case to make a finding 
against Hindu femile effective against 
a reversiouer do not exist here. There 
is certainly no bar of limitation to 
plaintiff claiming the property on the 
death of his mother Mt. Harpali. 

I have partly decided point 2 also. 
There is no paper recording the fact of 
Mt. Harpali divesting herself of her 
inheritance from her father’s property. 
No reference whatever is made in either 
of the two judgments to any divesting 
of property or acceleration. One tnay 
be certain that the Judges who 
vered the two judgments would 
have understood these doctrinQS oi 
Hindu Law. In the judgments the 
claim of Mb. Harpali was not considered 
at all and the question was discussed as 
if the plaintiff claimed to be the direc 
heir of Jura wan without auy refereuc® 
to tho rights of her mother. Ou the 
basis of such judgments it would h® 
most unsafe to presume action of divest* 
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ing or acceleration on the part of Mt. 
Harnali. 1 hold that Mt. Harpali never 
divested herself of her rights. 

In the resalfc I sot aside the decrees 
of both the Subordinate Courts and 
decree the plaintiff's suit with costs of 
all the Courts. 

P,R./r.K. Appeal allowed. 

A. I R. 1930 Allahabad 309 (1) 

Hears, C. J. 

Ham Dulare Lai — Plaintiff. 

V. 

Chhangamal and others — ^Defendants. 

Appln, in Civil Suit No. 17 of 1929, 
Decided on 19b h April 1929, pending in 
the Court of Sub-Judge, Farrukhabad. 

Legal Practitioner-Lawyer in his profes- 
sion has to do his duty— He cannot refuse 
te accept party's case though other party is 
lawyer if all conditions are fulfilled and no 
honest execuse exists, cf. A.I.R. 1929 All. 367. 

The lawyers in their profession have got bo 
do their duty and they cannot refuse to take 
up a party's case even if the other party is 
also a lawyer, when all the conditions are ful- 
filled viz., the tender of a proper fee, the 
'Willingness to give complete instructions and 
'the case of the character that the pleader is 
aocustomed to take, -and when no allowable, 
leasonable and honest excuse exists. 

^ [P 309 G 2] 

Nizam Uddin Ahmed Siddiqui — for 
Ddfendants. 

^ Judgment. —This is another applica- 
tion in which professional misconduct is 
alleged generally against local counsel 
at Farrukhabad, that is to say, the 
defendant having had a suit brought 
against him by a plaintiff, who is a legal 
practitioner, says that ho could nob 
secure the services of a local counsel 
even for writing a petition for adjourn- 
ment and had to get it drawn up by a 
pebitioQ-writerand they have all refused 
to accept his case ton one ground or the 
other. Apparently the valuation of the 
case is considerable, being Us. 29,705-5, 
Ohhangamal must adopt the same proce- 
dure, as I have indicated before that is 
to say, that he should write a letter to 
a local vakil expressing his readiness to 
pay him a fee, appropriate and proper, 
/or the case. He should at the same 
time offer to furnish him with all the 
instructions necessary to defend the 
case and be should keep a copy of that 
letter. If the Vakil is not willing to 
accept the case and makes excuses of a 
dubious character a copy of the letter 
sent by Ohhangaiaal to the lawyer and 


the letter of tlio lawyer should he sent 
to me and I will ileal wifcli the matter. 

Again, there has I icon made the sur- 
prising suggestion in this Court that 
the result of requiring lawyers to do 
their public duty may be tliat a lawyer 
may accept the caso and will deliheiately 
refrain from putting up a good fight. 
Whether a lawyer puts a good fight or 
not is a matter that can be ascertained 
from the record, when the caso is com- 
pleted. It can then be seen, if he asked 
proper questions and if he examined his 
witnesses with care and cross-examined 
the witnesses of the opposite party on 
material matters with discretion. If on 
enquiry it comes to light that a lawyer 
deliberately 'refrained from doing his 
duty, one step alone must be taken and 
that is, to remove his from profession, 
which ho has sj manifestly disgraced by, 
his conduct. In Farrukhabad, as else- 
where, lawyers have got to learn thatj 
in this profession they have got to doj 
their duty, and if Chhangamal can^ 
bring to my notice a clear case of a^ 
pleader refusing to take his brief, when 
all the conditions are fulfilled, namely, 
the tender of a proper fee, the willing- 
ness to give complete instructions and 
the case of the character that the 
pleader is aocustomed to take and no 
allowable, reasonable and honest excuse 
is put forward I will see that justice is 

dona in the matter. 

A copy of this order is to be sent to 
Chhangamal and to the Subordinate 
Judge of Farrukhabad and let all pro- 
■ ceedings in the case be stayed until one 
hears with what success Chhangamal 
has met, 

S.N./r.K. Order accordingly. 

A, I. R. 1930 Allahabad 309 (2) 
Niamatullah, j. 

Ghaudhri Jahangira — Plaintiff— Ap- 
pellant. 

• V. 

Sarup and -Defendants — Res- 

pondents. 

Second Appeal No. 999 of 1928, Deci- 
on llth December 1929, from decree 
of DUt Judge, Saheranpnr. D/- 16tb 
April 1926. 

U. P. Tenancy Act (2 of 1901), S. 194— 
One cotharer alone suing to recover arrears 
of whole rent and joining other cosharers 
after period of limitation — Suit though bad 
at inception becomes flawles* on joininS 
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other cosharers so far as regards plain- 
tiff’s share and he Is entitled to recover his 
share — Limitation Act, S, 22. 

Oli(? of tlic cosh?.rcrs cannot suo to recover 
t!ie arrears of the whole rent even though the 
right to recover it is conceded to IGnn by tho 
other cosharers. But if one cosharor alone 
sues to recover tlie whole rent and joins tho 
other eosharers after period of limit.ition pres- 
cribed tor a suit to recover tlie arrears of rent, 
though the suit is bad at its inception, it be- 
comes absolnteJv ilawless on other cosharers 
being joined as parties so far the plaiiitid's 
right to recover hi? own share of rout is cou- 
corijc l and lie is i; ntitl-jd to recover his share 
of rent. [P 311 C 1] 

il/. Tj. A(iaru'aUt — for Appellant. 

77. P. Sen for P. L, Banerji — for 
Respondents. 

Judgment. — Tliis appeal arises out 
of a suit for arrears of rent brought by 
the plain tiff-appellant for recovery of 
rent for the years 1329 to 1331 Fasli. 
Defendants 1 and 2 are the tenants of 
the land in respect of which the rent is 
claimed. The plaintiff- is one of three 
cosharers of tho “mahal” in which the 
holding in question lies. The suit, as 
framed, was one for recovery of the 
whole rent payable by defendants 1 
and 2. The plaintiff relied upon an agree- 
ment between his cosharers and himself 
entitling him (plaintiff) to realize the 
whole rent from defendants 1 and 2. • 

Defendants 1 and 2 contested the 
plaintiff’s right to recover the rent with- 
out other cosharers being joined as co- 
plaintiff with him. At a later stage the 
plaintiff impleaded defendants 3 and 4, 
who are the other cosharers in the 

mahal. The latter stated that they 
had no concern with the rent in ques-' 
tion. In other words, they did not object 
to the plaintiff recovering the rent in 
suit. Their statement supports the plain- 
tiff s allegation made in the plaint that 
there was an arrangement among the 
cosharer under which the plaintiff alone 
was entitled to sue for the whole rent 
from defendants 1 and 2. 

The Court of first instance decreed 
the suit ; but the lower appellate Court 
has dismissed it, holding that the plain- 
tiff alone could not sue for recovery of 
the entire rent and that the period 
of limitation for a suit for arrears 
of rent had expired when the other co- 
sharers were impleaded as defendants, 
It appears that the suit remained pend- 
ing for some reason or other, for several 
years, and when defendants 3 and 4 were 
made parties the period of limitation for 
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even the last of the years in suit had 
run out. 

It is contended on behalf of the appel- 
lant on second appeal that the plaintiff- 
appellant is entitled bo sue for the whole 
rent, iiotwibhstandiDg the provisions of 
S. 191, because the ether cosharers have 
ceased to be landholders, as defined in 
the Tenancy Act. This proposition is 
apparently based on what the cosharers 
stated wlien made parties to the case, 
i do not think their statement can be 
construed as meaning that they had no 
interest left in the land. As'I construe 
it, they merely declared that, in conse- 
quence of an arrangement for enjoyment 
of profits, the plaintiff was assigned the 
right to recover the rent from defendants 
1 and 2. The right of the other cosharers 
in the holding is not put an end to by 
an arrangement of this kind, which is 
generally of a temporary character. 
There is no other evidence on this ques- 
tion, and the utmost that can be said on 
the strength of what the cosharers stated 
is that the plaintiff is conceded, by his 
cosharers, the right to recover rent from 
defendants 1 and 2; I am, therefore, 
unable to accept the contention that the 
plaintiff alone should be considered as 
landholder with reference to the bolding 
of defendants 1 and 2. 

The view of the lower appellate Court 
that the plaintiff is not entitled to re- 
cover even his own share of the vent in 
respect of the years in suit cannot he 
supported. S. 194, Tenancy Act (2 of 
1901} precludes one of several cosharera 
from suing for the whole rent except 
through an agent appointed by them 
conjointly. Sub-S. 2 of that section en- 
ables one of several cosharers to sue 
his share of rent if there is a subsisting 
agreement among the cosharers autho- 
rizing the plaintiff to suo for his sham 
of the rent. As pointed out in 
hdl V. Baldeo Singh (l), the special con- 
tract, referred to in that subsectioOf 
not one relating to the right of one ot 
the cosharers to recover the whole ten . 
Sub-S, 3, S. 194 provides every 
of several cosharers to institute ' n 
for recovery of his share of the renj; “ 
the other cosharers refuse to be joined 
as plaintiffs; but iu such a case so® 
other cosharers must be implen^®® 
defendants. The difference between a 
case governed bv aub-S, 2 and the one 
^(1) A. I. R. 1927 AH. 505=49 All. 91^ 
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Tinder sub-S. 3 is fchafc in the former case- 
the other cosharers need not be joined, 
'whereas in the absence of a special con- 
tract, referred to in sub-S. 2, the co- 
sharers who refuse to be joined as plain- 
tiffs should be impleaded as defendants; 
but the plaintiff's claim must be limited 
to hksbai'e of the rent in either case. 

In view of the attitude exhibited by 
the other cosharers, when joined as de- 
fendants, it is obvious that they were 
not willing to join with the plaintiff in 
a suit for arrears of rent to be brought 
against defendants 1 and 2. Even when 
made parties as defendanes, they dis- 
claimed all interests in the matter. 
Under these circumstances, I think that 
jfche defect of nonjoinder due to the other 
cosharers of the plaintiff not being im- 
pleaded as plaintiffs or defendants origi- 
nally was cured by subsequent addition 
of defendants 3 and 4 in the array of 
parties. If they had been joined as co- 
plaintiffs within limitatisn, the suit 
would have been good for the whole rent; 
but having been impleaded only as 
defendants, the plaintiff is entitled, if at 
all, to recover only his share of the rent 
mnder S. 194 (3). 

It is contended by the learned advo- 
cate for the respondents that the other 
oosharers having been joined after the 
expiry of the period of limitation, the 
whole suit must fail. His contention is 
that the suit was bad in its inception 
and it was only when defendants 3 and 4 
were made parties that the suit for the 
first time became one that could be enter- 
tained in law. I am unable to accept 
this Line of argument. On defendants 3 
and 4 being made parties, the suit which 
should be deemed to have been instituted 
on the date the plaint was presented 
became absolutely fiawless so far as the 
plaintiffs right to recover his own share 
of the ront is concerned. The question 
'of limitation stands altogether on a 
different footing, and must be decided 
in accordance with S. 22, Lim, Act, 
which provides that : 

'If, after the inatltatiou of a auit, a new defon- 
uant is added, the suit eball aa regard} him ba 

naernad to have been instituted when he was so 
made a party,*' 

. It follows that as against the defen - 
\ u impleaded the suit 

fi ? deemed to have been insti- 

} ^ utea when the plaint was presented and 

K *5*V'*^ newly added defendants 
1 ^/ 0 date of institution for purposes of 


limitation is to be the date on which they 
were made parties. 

The suit as against defendants 1 and 
2 having been instituted within time, 
any relief to wnich tlie ])laintiff is en- 
titled as against them should bo'granted. 
The plaintjff is not entitled to any relief 
against the newly added defendants and 
indeed, ho does not claim any. They 
have been made parties to indemnify 
defendants 1 and 2 against any possible 
claim which may be made by other co- 
sharers in respect of the rent claimed 
by the plaintiff and to be decreed to 
him in case the suit suceeeds. The case 
is not one in which the right of the plain- 
tiff and the pro forma defendants, who 
are his cosharers, is one and indivisible. 
S, 194, Tenancy Act creates a division 
of interests in respect of the rent payable 
to them jointly, where one of the co- 
shai’crs is unable to obtain the joinder 
of his cosharers for bringing an action 
for the whole rent. The law expressly 
allows one of the cosharers in such a 
case to sue for and recover his share of 
the rent. Under these circumstances, 
I am of opinion that the joinder of defen- 
dants 3 and 4 after the expiry of the 
period of limitation prescribed for a suit 
for arrears of rent cannot affect the 
liability of the tenant defendants for the 
plaintiff's share for which they were 
sued within time. For the foregoing 
reasons, I allow the appeal, set aside 
the decrees passed by both the Courts 
below and remand the case to the Court 
of first instance through tlio lower appel 
late Court with the direction that the 
plaintiff’s share of the rent in suit bo 
ascertained and a decree be passed for 
that amount. Parties shall pay and 
receive costs in proportion of success 
and failure, 

P.n./r.k, Appeal allowed, 

A. 1. R, 1930 Allahabad 311 

Mukerji and Bennet, JJ. 

AU Raja Defendant — Appel- 

lant. 

V. 

Muhammad Zafar Khan and others — 
Plaintiffs and Defendants — Eespondents. 

Letters Patent Appeal No. 142 of 1929, 

Decided on 12th December 1929, 

(ft) Agra Tenancy Act (2 of 1901), S. 79— 
Scope, 

• Tenant ’ not in possesBion and bonce not 
ejooted does not come under S. 79 ; 13 A, L. J. 
329, Ref* [P 812 0 1, 2] 
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(bi Transfer of Properly Act, S. 10 1 — Usa- 
friictiiary mortga .e of sir plots — Proprie- 
tor's share subsequently pnrebasad by mort* 
ga^ee subject to his mortgage — There is 
in'‘rger and proprietor is entitled to be ex- 
proprietary tenant. 

M iportgigid hi3 plot;:; to -1 with poss^S' 
sioii. Siibscqueiitlv f.hei'^ was an aiiction-s.ila 
of a share of tTiortjia‘'or and in the sale pro* 
C la mat ion it w is Pt.a‘’ed tliifc the share was 
sold subject to the nsnfnictiiary inortijage of 
plots to .1. -I piirclias"d the share. 

Hrld : th it there w-is merger of mortgagee _ 
rights of /I with pmpriotarv rights and jif was 
entitl ■(! to bo cx-propri’tiry tenant [P dT2 C JJ 

A. P. Pan'h‘if — for Appellant. 

Judgment. — Tlifjso are two Letters 
Patent appeals against the decision of 
a learned single Judge of this Court dis- 
missing the appeals of the defendants. 
The plaintiffs ohtainod decrees for eject 
ment of the defendants in the revenue 
Courts under Ss. 58 and 34, Act 2 of 1901, 
The facts in S. .A. No. 525 of 1927 are that 
in 1897 the plaintitls mortgaged four sir 
plots to the defendants with possession 
and tfie defendants have been in posses- 
sion of tlieso lour sir plots ever since. 
In 1917 there was an auction sale of 
a two anna share held by the mort- 
ga 0 nr<! of the idots and in the sale 
proclamation it was specified that it 
was to be sold subject to the usufruc- 
tuary mortgage of these four plots in 
favour of t!ie defendants. At the auc- 
tion sale the defendants bought this 
share and took possession on 2 od August 
1921. Subsequently, the * plaintiffs 
claimed ex- proprietary rights and ob- 
tained a final order of the revenue 
Court in appeal dated 3Lst October 1924 
to the effect that plaintiffs were the 
ex-proprietary tenants of these plots. 

The case was argued on appeal in 
this Court on the ground that the 
'period of limitation of six months al- 
lowed under S. 79, Act 2 of 1901, fora 
tenant to sue his landholder for pos- 
session had expired. But that section 
does not apply to the present case be- 
cause, as stat'*d in the section, it applies 
to tenants who are ejected. Now, the 
present plaintiffs have never been 
eiested, for plaintiffs have not been in 
posses-ion fro.u the time when the 
defendants entered into possession as 
usnfnictnai’y mortgagees. 

-We mav refer to the case of the Cnl. 
Icct tr nf B^nar^s V. S^nam Das (l) for 
the proposition that a tenant not in 
U ) ri91d] 13 A, L. J, 329 0. 302. 
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{ 05 scs.sion does not come under S. 79, 

Act 2 of 1901. We may note that in' 
our opinion the Courts were correct 
in holding that there was a merger of 
the mortgagee rights of the defendants 
with the proprietary rights that the 
defendants purchased in the auction! 
sale in 1917 and no point as regards a 
mortgagee in possession has been raised 
in appeil to the High Court. Accord- 
ingly we dismiss this appeal. 

V.b./r.k, Appeal dismissed, 
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SULATMAN AND Ky.NDALL, JJ. 

Murli Plaintiff —Appellant. | 

V. 

Mohammad Idris and others — Defen- 
dants — Respondents. 

Second Appeal No. 2112 of 1927, De- 
cided on 19dh December . 1929, I 

Agra Pre-emption Act, S. 12 (2) — Scope. jf 

Kbata khewat is the srtiilbr subdivUioD of 
tbo mahal within the meaning of S. 12 (2). i 

[P 312 0 2} 

A, P, Pandey — for Appellant. 

Iqbal Ahmad~“(oi' Respondents. 

Judgment. “This is a plaintiff’s ap- 
peal arising out of a suit for pre-emp- ' 
tion. The defendants had acquired 
under a deed of gift a share in the same 
mahal hut in another kliata khewat. 

The plaintiff is a cosharer with the I 
vendor in the same khata khewat in 
which the property sold is situated. J 
The Courts below have held that a kbatai J 
khewat cannot be taken to be a sub- * 
division of a mahal within the meaning 
of S. 12, Cl. 2, Pre-emption Act. In our j 
opinion they are wrong. The khewat 
shews that there are separate khatas 
assigned to separate groups of co-sharers 
which have specific areas fixed and on 
which Government revenue is separately 
assessed. There cannot be the least, 
doubt that they are smaller sub-diTH 
siuns of the same mahal. The plsintifl 
being a cosharer in a smaller subd*^’’ 
sion has undoubtedly preference over 
the defendants. We accordingly allow' 
this appeal and setting aside the decree 
of the lower appellite Court remand 
the case to that Court under 0. 4U 
R. 2 J for the determination of the issues 
that have remained undecided and for 
disposal according to law. 

p.n./k.k, 6 '<i4e remand^* 
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Mukerjiand Bennet, JJ. 

Chhatarm%l and others — Appellants. 

7. 

Jugul Kishore a,Qd awther — ^Kespon- 
dents. 

Letters Patent Appeal Ne. 156 of 
1929, Decided on 13bh December 1929, 
from judgment of Sen, J,, D/- 28bh 
January 1929. 

Easementa Act, S. 13 (e)— Suit for injunc* 
lion restraining owner of intervening fields 
trooi interfering wlth^flow of water from 
well further away— Question having arisen 
as result of partition of field and well— If 
flow across intervening field necessary for 
field in question, as also irrigated before 
partition, party has ri^ht of easement and 
could rightly claim injunction. 

^ Originally a wall anl certain fiilds were 
joint property of *1, There was a partition in 
which the well was alJofetei to J and the inter- 
vening fields to C which were followed by 
fields in question allotted to J. Three fields of 
J were irrigated by water of the well by chan- 
nels across the fields of (7, before partition as 
well as after it. It was found that C subse- 
quently interfered with the flow of water. J 

applied for injunction restraining C from so 
interfering : 

Held : that it was necessary for J to have 
fjssmsnt of water channel over G’s field 
and that injunction could be granted. 

_ [P 313 C 2] 

A, VeTtnd Sind S, S* Shdsiry — for Ap- 
pellants. 

Judgment, This is a Letters Patent 
appeal from a decree of a learned Judge 
of this Court granting the plaintiffs an 
injunction against the defendants from 
interfering with the water channel 
which runs from the well of the plain- 
tiffs, across two plots 1296/1 and 1296/3 
which belong to the defendants, and 
from which water irrigates the fields of 
the plaintiffs. Originally all these 
□elds and the well were joint property, 
and there was a partition in 1907 in 
which the well was allotted to the plain- 
tiffs and the intervening fields to the 
defendants, and then come certain fields 
allotted to the plaintiffs. Plaintiffs 
claimed in the plaint that it was neces- 
sary for them to irrigate their fields 

k T n ’ *98ue was framed 

b3r^the trial Court (issue 2) : 

* Hava plaintiSa baen enjoying a right of 

through the ohanne 

and did defendants obstruct thsm from using 

question irrigated 

through that channel V* ° 

. Oiuthis issue the trial Court found 
in favour of the plaintiffs, and the lower 
appellate Court did not disturb that 
1930 A/40 
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findiug of fact, tt accepted that finJ- 
itig, and then proceeded to fiml as a 
point of law tliat such user by the plain- 
tiffs before the partition could not give 
them the right which they claimed 
after the partition. Moreover the 
lower appellate Court stated ; 

Now in thig casg it is p.cliijitusd that the 
water has to be taken through two fi'Jdg 
namely 120.3/1 and 129G/8 which belong to 
Chitbarmal (defendant).” 

The lower appellate Court dismissed 
the suit of the plaintiffs on the ground 
that there v/as no easement, and the 
learned Judge of this Court has decreed 
it on the ground that the plaintiffs ob- 
tained this right from S. 120, Land 
Eevenue Act. We do not consider that 
the case for the plaintiffs can be sup- 
ported by S. 120, Land Bev eaue Act, 
But we consider that the case for the 
plaintiffs can be based on ‘ S. 13 (c), 
Easements Act, which lays down : 

“Where a partition is made of tbs joinf: 
property of several psrssns ; 

(e) if an easement over the share of ono of 
them is necess.iry forenjojing the share of 
another of them, the latter shall bo entitled to 
such easoment.’’ 

On the findings of fact of the lower; 
appellate Court it is necessary for the 
plaintiffs to have this easement of aj 
water channel over the two fields of the 
defendants in order that the plaintiffs 
may irrigate their own fields, as they 
were irrigated before the partition. 
Accordingly we uphold the decree of 
the learned Judge of this Court granting 
the plaintiffs an injunction against the 
defendants, and we dismiss this Letters 
Patent appeal. 

V.B,/r.k. Appeal dismissed. 


A. I. R. 1930 Allahabad 313 ( 2 ) 

Banerji and King, JJ. 

Digdmbar Singh — Defendant — Appel- 
lant. 

V. . 

Birendra Singh — Plaintiff — Hespon- 
dent. 

Second Appeal No. 795 of 1926, Deci- 
ded on 28tb November 1929, from de- 
cree of Dist, Judge, Agra, D/- 8th Febru- 
ary 1926. 

(a) Agra Tenancy Act (3 of 1926), S. 165 
— Cosharer though member of Hindu joint 
family with lambardar can obtain his share. 

la a suit by a cosharsr for profits under 
the Tenancy Act the cosbarer can obtain bis 
share of profits, if he is recorded as entitled to 
a separate share, notwithstanding the fact that 
he may be a member of a joint family with 
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fcliLf lamlmtlar ; 5 f*. D. 127, FoU. ; I. R, 
3!)21 Omlh ns, /?//, (IS'JO) A] U^ .V. 20'7, hd<1 
7i(» /ojiwr i,nnA law [P 311 C 1] 

(b) Ai;ra Tenancy Act (3 of 1926), S, 271 
— Suit for profits between cosbarers — 
Question of proprietary title— Civil Court s 
tlccree as to proprietary title must be oiven 
eff eel to even though subsequent to deci* 
sion of revenue Court of first instance. 

Ill a suit on collection of profits between co- 
sliiirers, the Courts are brum I to f;ive o fleet in 
appeal to a decree of proprietar; title passed by 
a civil Court, even wUmi the civil Court's 
decree is p issej after the decision by the rove* 
mie Court of ^lr^t instance : .!. 1, li. 1922 All. 
3oo and 31 AIL Fr>U. [P 31-o C-l] 

(c) Cosharers — Though profits not in ex* 
cess of share of lambardar he is liable to 
pay share of other cosharers when collec- 
tion is on behalf of all. 

Where a hiinljardar makes a collection not 
only on his own account but also for other co- 
sharers, even if the profits may not be in ox- 
cess of his own share, the lambardar is liable 
to pay other cosharers thoir share in collec- 
tion. [P 3u C 2] 

S. C. Dds — for Appellant. 

Judgment. — These fi \*0 connected 
appeals arise out of suits for profits. 
The first group of suits relating to ap- 
peals 795, fiSl and 796, were decreed 
against the principal contesting defen- 
dant, Digambar Singh, under S. 165 as 
a cos haver. The other two suits relat- 
ing to appeals 793 and 79± wero de- 
creed against the same defendant as a 
lambardar, under S. 164, Tenancy Act 
of 1901. 

One ground of appeal is common in 
all ^ the cases. It is argued that the 
plaintiff is a member of a Hindu joint 
family consisting of himself and the de- 
fendants and that under the rule of 
Hindu Law a member of a Hindu joint 
lamily cannot sue the manager for his 
share of_ profits. It has been held by 
the_ civil Court in a partition suit, 
which was decided after the decision of 
the appeal by the Court below, that the 
parties are members of a joint family; 
We need not consider tlie effect of this 
decision on this point since in our opi- 
nion it is immaterial on the point at 
issue, The rule of Hindu Law cannot 
be contested, but it has been held that 
in a suit by a cosharer for profits under 
the Tenancy Act he can obtain his 
share of profits, if he is recorded as en- 
titled to a separate share, notwith- 
standing the fact that he may be a 

member of a joint family with the 
defendants. 

The learned advocate for the appel- 
lant relies upon a ruling in Charidi Fra- 


sad V. JoArala Prasad (1). This ruling 
no doubt does support his contention, 
but it is a very old ruling based upon 
the provisions of the Tenancy Act of 
1881, and so far as we have been able to 
ascertain it has never been followed in 
any reported decision. It has once 
been referred to in the case of Sohbat 
Kuar V. Raj Devi (2) but in that case 
it was not followed. In our opinion it 
can no longer be taken as a good autho- 
rity. 

On the other hand , we have a clear 
authority in the ruling: Sheo Narainw 
Bala liao (3) by a Bench of this Court, 
to the effect that a cosharer who is 
recorded as owning a specific share is 
entitled to sue for profits in respect of 
that share even though he may be in 
fact a member of a joint family with 
the defendants. This was the ruling 
relied upon by the Courts below, and in 
our opinion they were correct. We, 
therefore, repel the appellant's conten- 
tion on this point. 

Another argument has been advanced 
which is common to all the suits de- 
creed against the defendant under 
S. 165. It is contended that the defen- 
dant is only liable for profits collected 
by him in excess of his own share. It 
has not been held that he has made col- 
lections in excess of his own share and, 
therefore, it is urged that he is not 
liable to pay anything to the plaintiff. 
The contention may be sound in a case 
where, by agreement between the co- 
shavers, each cosharer makes separate 
collections on his own account. In the 
present case, however, it is clear that 
the defendant-appellant has been mak- 
ing collections not only on his own ac-, 
count but on account of the plaintiff 
who is his nephew and a minor. Tbe| 
defendant himself pleaded that he waSj 
making the collections in the capacityi 
of karta of the joint family. It is cle4i! 
from his own statement, therefore, tha^ 
he was making collections in the capa- 
city of agent of the plaintiff. 
reason we are of opinion that the 
tiff is entitled to his share of the colic*'’, 
tions made by the defendant who was, 
collecting not only on his own account 
but on the plaintiff's account. 

A third point has been argued based 

Ti) [1899] a7w. n. 20S. 

(2) A. I. R. 1924 Ondb IIS, 

(3) 5 U. D. 127; 
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upon the decision of the civil Court in 
a partition suit between the parties de- 
cided on 28th February 1927, that is, 
after the decision of the Court below. 
In that suit it was decided that the 
parties were members of a joint family 
and that the plaintiff was entitled to 
one-fourth of the joint family property 
including the propetfty in suit. In the 
khewat the plaintiff was recorded as 
proprietor to the extent of one-third 
and the Courts below have, therefore, 
decreed the plaintiff’s share at one-third 
of the collections. The learned ad- 
vocate for the appellant relies upon a 
ruling of this Court in Surjan Sinfjh 
iv. Chattira Kumvar (4) in which it was 
held, following a Full Bench case in 
Bhawani Singh v. Dilaicar Khan (o) 
!that in a suit of this nature the Courts 
are bound to give effect in appeal to a 
decree of proprietary title passed by a 
civil Court, even when the civil Court’s 
decree is passed after the decision by 
jthe revenue Court of first instance. No 
iauthoriby has been shown to us why the 
|principle of this ruling should not be 
|applicable to the present appeals, and 
'we consider that it is applicable. As 
it has been held that the plaintiff’s 
share is only one-fourth he should only 
he decreed his profits at the rate of one- 
fourth of the collections instead of at 
the rate of one-third as decreed by the 
Courts below* 

We, therefore, allow all the appeals 
to this extent and modify the decrees 
of the Courts below by decreeing to the 
plaintiff his share of profits at the rate 
of one-fourth instead of one-third. Let 
fresh decrees be prepai’ed on this basis. 
Parties will pay and receive costs pro- 
portionate to failure and success in all 
Courts. 

V.B./b.K. Decree modified^ 

f4) A, I. B. 1922 All. 386“ 44 All. 250. 

{5) [1909] 81 All. 253=1 1.O. 833=6 All. 145. 
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Niamatullah, J. 

Raghunath Defendant — Ap- 

pellant. 

V, 

Buddhii Ham Tewari and others — 
Plaintiffs and Defendants^’BOspondents* 

Second Appeal No. 940 of X928, Deci- 
ded on lOth December 1929, from dec- 
ree of 2nd Addl. Sub-Judge, Jaunpur, 
D/- 26th February 1928. 


(a) Agra Tenancy Act (2 of 1901), S. 20 — 
Landlord can create tenancy which is herit- 
able and transferable. 

The power of tiansfcr, If ronfei i'od by 
is itiopsrativa if it is opposed to some law so as 
to defeat its provisions or is opposed to pnblio 
policy and so on this principle under Agra 
Tenancy Act or any law, there Is nothing 
which prevents a landlord from creating a. 
toiiJWiey carrying heritable and transferal)! a 
rights: 2S All, 747, Disf. ; A. f- II, I9'2.i 
All. 63, Diss, from, [b 317 C 2] 

(b) Agra Tenancy Act (3 of 1926), S. 16 — 
Joint family can acquire occupancy rights 
under lease. 

There is nothing to prevent occupancy rights 
being acquired by a joint Hindu family under 
a lease. 40 AIL 314, Exi^L [P 317 C 2j 

Mitshta'j Admad—iov Appellant, 

Harnandan Prasad — for Respondents, 

Judgment. — This .is an appeal by 
defendant 1 (Raghunath) arising out of 
a suit brought by his brother, Buddhu 
Ram (plaintiff-respondent), for joint pos- 
session of 4'GO acres of land in a village 
in Jaunpur district. Defendants 2 and 
are the other two brothers of the plain- 
tiff and defendant i. The land in dis- 
pute was leased by its proprietors, Raja 
Amarpal Singh and Sheikh KifayatuUah 
by an instrument, dated 2Ist January 
1925, ostensibly to Raghunath defendant 
1 and one Sat Narain, a stranger to 
the family, on receipt of a premium of 
Rs, 2,000 at an annual rent of Rs. 24-8-0. 
The lease confers heritable and trans- 
ferable rights on the lessees in express 
terms {naslan bad naslan wa hatalan 
lad hatalan qabili warasat we qabili 
inliqal), like those of a fixed rate tenant. 

Tlie plaintiff alleged that defendant 1 
was not the lessee in his individual 
capacity but that it was tlio joint family 
consisting of all the four brothers that 
had taken the lease in the name of 
defendant 1 for the benefit of the whole 
family and .‘that a disruption of the 
family occurred a few months after the 
date of the lease. The plaintiff' claims 
one-eighth share in the leasehold, the 
whole family being entitled - to one 
half, the other half belonging to the 
stranger Sat Narain ; The defence of 
defendant 1 was that the family was no 
longer a joint Hindu family wdien the 
lease was taken, that he represented no 
one but himself in taking that lease and 
that ho had been in possession of the 
land in dispute to the exclusion of his 
brothers, who had no interest, whatever, 
in the land in dispute. 

Both the Courts below have found- 
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that the name of clofondanfc 1 was on- 
tored in the lea^e as repi’esonting the 
A^ntiic ihe plaint ill’s suit his 

idGcii iiccoiti in y decree J. Defendant L 
tna-i pi ei cried fclie present second appeal. 

It has been contended hy the appol- 
hint’s learned advocate that the lindings 

Courts Ijelow cannot 
aflect the right of defendant L under 
the lease. Ho does not Question now 
|d)o facts found by the lower appellate 
Couit. To apin’cciate Iji.s argument, it 
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IS necessary to state the findings ar- 
rived at by the lower appellate Court 
on certain Questions of fact. It finds (1.) 
tliat the family was joint when the 
lease in question was obtained, (2) that 
tno preminm of Ks. 2,000 was paid by 
the lainily and (3) that the plaintiff 
and one of the b rot hens, namely, Haghu- 
bir, took tlio lease for the family in the 
absence of defendant 1 (appellant), 
w.hose name was entered in the leaso at 
their instance. ^ There c.au be no doubt 
lat, under ordinary circumstances, any 
pioporty acquired in the manner stated 
-^bove, cannot but be regarded as joint 
hxmily property in which every member 
ol It rviil have a share. It i.s, however, 
con tended on behalf of the appellant 
la 10 teims of the lease must bo 
given effect to and that S. 92, Evidence 
Act, precludes evidence to show that 
persons other than the ostensible lessee 
xvere the lessees. It is argued that tho 
lease confers heritable rights on defen- 
dant I and that, on his death, the pro- 
perty must go to Jiis heirs alone. I am 

unable to accept this lino of argument. 

92. Evidence Act, e.xcludes evidence of 
oral argument to vary or contradict the 
terms of any grant as "between the par- 
t.e3to ’.fc The dispute here is lei- 

i^Stru- 

ment and third persons, namely, mem- 
bersoMiisown family. If fchig argu- 
menb correct, no ‘benami’ transaction 
can ever be racogni.sed. No sale, mort- 
gaga or other transfer in favour of a 
joint Hindu family, if the deed eviden- 
cmg It IS m the name of an individual 
member of it, can enure for its benefit. 
-Lhere is no difference in principle bet- 
ween an ordinary ‘ benami ' transaction 
a transfer in favour of a joint 
Hindu family evidenced by a deed in 
the name of one of its members. It ig 
contended that, in so far as it has 
been founj by the lower appellate Court 


that tho entire joint family took the 
lease trom tho grantors, they should be 
deemad to be parties to the instrument. 
ii that 13 so, the terms of the insbru. 
raout, natnely, the lease, are not in auv 
way varied. The very proposition 
wuiGh It IS sought to be established by 
the respondents is assumed in arguing 
the contrary, For these reasons I am 
clearly of opinion that, on the findings 
arrived at by the lower appellate Court, 
which cannot bo questioned and have 
not been questioned, the plaintiff-res- 
PondoDt was rightly allowed to succeed. 

Another line of argument which was 
pursued by the learned advocate for the 
appellant is this. He contends, on the 
authority of some cases bo be presently 
noticed, that whatever may be the terms 
of the lease before us, the tenancy 
cieatcd thereby must be limited to an 
occupancy tenure, which cannot become 
joint family property by its income 
being thrown into the common stock of 
tho family. Eeliance is placed on 
Kdllu V. Sual (l), Apart from other 
considerations, I do not think this case 
has any application to thexircumstances 
JOioid me, It was expressly mentioned 
m the judgment of this Court (seep. 
329) that ^ the member of the joint 
Hindu family who had acquired occu- 
pancy rights under a grant had taken 
the lease for himself alone and that the 
joint family was not interested in the 
holding in its inception. The learned 
Judges were careful bo point out: 

that tho letting was to Matola alone and 

not to Matola as reprosenting the joint 
famUy." 

^ They repelled the contention that the 
income accruing from the occupancy 
tenure having been. thrown in the com- 
mon stock, it became part of the joint 
family property, on the ground that 
such an acquisition by the joint Hindu 

opposed to the provisions of 
S, 20, Agra Tenancy Act (2 of 1901), be- 
cause if a member of a joint Hinda 
family was an occupancy tenant in D* 
own right, the joint family of which be 
was a member, could only acquire the 
occupancy rights by transfer in the 
peculiar manner known to Hindu Law, 
nanaely, by throwing tho income of pro- 
perty in the common stock. On thie 
ground the learn ed Judges negatived 

(1) [J918] 40 All. 314 = 44 I. 0, 717 = 16 

A. L. J. 225. 
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the rights of the joint Hindu family. 
This case is not an authority for the 
proposition that a joint Hindu family 
■cannot acquire occupancy rights under a 
■deed taken in the name of one of its 
■members. In the case before me the 
lower appellate Court has nob based its 
■view on the fact that the 'income of the 
leasehold property was thrown in the 
common stock. It has found that the 
family was the real lessee and party to 
the transaction by which the leasehold 
was created. It has not been found 
that the family had no concern with 
the transaction when the lease was 
executed but subsequently the indi- 
vidual member, namely, dofeudant 1, by 
his voluntary act transferred it to the 
joint family, of which he was a member, 
by treating it to be part of the family 
property. 

Reliance has been placed on Bachchi 
T. Bachchi (2), in which a learned Judge 
of this Court held that a tenant at fixed 
rate is one described in S. 8, Tenancy 
Act, and every person who holds at a 
fixed rate of rent cannot have the rights 
and obligations of a fixed rate tenant 
described in S. 8 of that Act, and that it 
is not open to a landlord to create a 
tenancy of the character described in 
S. 8. In that case the lease did not in 
terms confer transferable rights, though 
the rights were declared to be heritable. 
Ail that vs'as held in that case was that 
the special rules of inheritance, laid 
^own in S. 20, Act 2 of 1901, were nob 
Applicable to the tenancy created by the 
instrument in question in that case, 
though it was at a fixed rata of rent. In 

a later case, viz,, (Jwrtan A/f v. Shaik 
Majid Eussain A, I, E. 1925 AIL 63, 
another learned Judge of this Court ex- 
pressed the opinion that a fixed rate 
■^nancy of the kind referred to in S. 8, 
Tenancy Act, could not be created by 
acts of parties. If the question were 
whether special rules of inheritance 
laid down in S. 20 could be made appli- 
cable by private treaty in contravention 
of the personal law of the grantee, no 
exception could he taken to that view ; 
but the learned Judge has gone so far 
as to nullify a clause conferring a trans* 
f arable right upon the tenant on the 
ground that transferability is a feature 
paculiar to fixed rate tenancy, which 

28 All. 747=3 A. L. J. 513 =(19061 
A. W. N. 219. 


cannot bo created by confci-acfc':!. With 
groat rospeci, I think tlie view is tiob 
supported by Zi’ac/jo/H* v. Bachchi (2), 
which it professor to lollow, Thero is 
no law which prevoiits a landlord from! 
creating a tenancy carrying heritable 
and transferable rights. 

The power of transfer, if conferred by 
a lease, can be regarded as inoperativo, 
if it is opposed to somo law so as to de- 


feat its provisions or is oi)po 3 C'd to 
public policy. That it is nob opposed to 
public policy is obvious. Tiiere is| 
nothing in the Agra Tenancy Act, or in 
any other law, which forbids a land- 
lord conferring a power of transfer on 
a tenant .. in perpetuity. In cases 
governed by the Transfer of Property 
Acts, lOS (j) specially empowers a les- 


see to transfer liis rights. Por these 
reasons I respectfully take exception to 
the view expressed in Qiirlau. AH v. 
Majid TInsai7i A. /. /A Pi 2:3, Ah'. 63. 

Even if the view taken in the case 
last quoted 1)3 accepted as correct, the 
appellant’s position is not appreciably 
improved, in view of the finding of the 
lower appellate Court that it was the 
joint family consisting of the plaintitT 
and the defendants which acquired 
rights under the lease. If it bo assumed 
that the power of transfer conferred 
thereby is not valid and the grantee or 
grantees thereunder have no more than 
occupancy rights, the question .still re- 
mains wiiether it was tho joint family 
that acquired Such rights or defendant 
1, in whose name the lease was taken. 
Thero is nothing to prevent occupancy 
rights being acquired by a joint Hindu 
family under a lease. The question 
which was decided in Kallii v. Sital, 
(1), namely, ’whether occupancy rights 
acquired by one of the members of the 
family for himself could be subsequently 
made part of the family property by 
throwing the income derived from thei 
occupancy holding into the common 
stock of the family does not arise in the' 
present case. 

For the foregoing reasons I sustain 
the decree passed by the Courts below 
and dismiss this appeal with costs. 

v.B./r.K. Appeal dismissed. 
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Vtj! 


,T 


L',/ 


Vm i' — Plain MlV — Api)cl!ant. 


V. 

P/ I r/'/ — Dofondant 


Piespon- 


Socond Appeal Xn. 1(1 1 of lO^lS, Deci- 
ded on Gill December 1029, from decree 
f^f Addl. Suh-Judgo, 1\ I or, ad abaci, D/- 
28 th October 1027. 


Co'ov/ner — Party wall — So long as each 
co owner uses it reasonably without inter- 
fering with enjoyment of that wall by an- 
other, or wealtening, damaging, or increas- 
ing or diminishing it, he is entitled to do as 
he tikes. 

ti) tbi,‘ of ;i [urty wall, c;ich co-owner 
li.is ro i.sonaul') user of t-he wall owned in com* 
nion aii'l so loiiy as each co-owner uses it 
reasonably without interfering with the enjoy* 
luent of that wall by the other co-owner, or 
without doing anything which would weaken, 
damage, increaso or diminish the wall on- 
j oyed in cominoii, he is entitled to do what 
be likes : 13 H. L. J. -173, /Jis/,; SUthnan \\ 
S Fu it 7*. 1 and Wdlson v. Gray 11 
Gh.D.V}2,Rff. [P 318 O’ 2] 

M. Tj. A(janvala — for Appellant. 
Panna LrP and P/strc! 3/ — for Res- 
pondent, 


Judgment. — This is a defendantX 
appeal. The plaintiff brought an action 
aiiainsfc the defendant claiming an in- 
junction to restrain the defendant from 
opening an almirali in the wall between 
the two house?, and asking that another 
almirah already made should bo closed, 
and further that certain loams which 
the defendant was placing or proposed 
to .place on his side of the wall should 
not be allowed, and an injunction res- 
training him from so doing be decreed. 

It appears that the plaintiff has a 
house three storey high; the defendant 
has a house one storey high— both parties 
using the same wall in common. It hag 
been.;decided„.hy the lower appellate 
Court as a 'matter of fact that the wall 
between 'th'e two houses is held in com- 
mon by both the parties. The defen- 
dant wished to add one storey more to lus 
present house. That would make his 
house two storeys in height, with the 
plaintiff’s house still a storey higher 
above the defendant’s house. The lower 
appellate Court refused to grant an in- 
junction. The appellant contends that ah 
injunction ought to issue, and quotes as 
his authority the ease of EkramuUah 
K han Y. Muhamviad Yu nis Ali Z/ianfl) 
0) [Vm] 18 A. t-.J, 173=30 iTcrsS^ ^ 


This case decided that one of two 
tenants in common is not entitled to 
1)11 ild upon a party wall without the 
consent of the other tenant in common; 
and in particular he relied upon a por- 
tion of the judgment in the case as fol- 
lows: 

“Tbe case of traZ-soi v. Gray (2) claaily lays 
flown a principle that in such a case as this 
one of the tenants iu comraon is- not entitled 
to interfere with the party wall without the 
consent of the other fcenant-in-cemmon.’' 

It is clear, in my view, that this deci- 
sion is distinguishable from the present 
case. In the above case one of the co- 
owners proposed to increase the height 
of the party wall. The defendant in 
this case does not propose to do any- 
thing of the sort, Different considera- 
tions arise where there is an increase in 
the height of the party wall, as Cromp- 
ton, J., said in Stednmn v. Smith (3): 

“You certainly had no longer the use of the- 
same wall; you could not put flower-pots on it, 
for iu.stanco; or suppose he had covered it 
with broken glass, so as to prevent your passing 
along it, as you were entitled to do. The plain- 
tid is excluded from the top of the wall; he- 
rn ight have wished to train fruit trees there, 
or to amuse himself by running along the top 
of the wall.” 

Thi 3 case of Stedman v. Smith{^) is 
quoted with approval iu the case of 
Watmi V. Gray (2) which is alluded to 
in the case I have jusfc*qouted in.’l3il. 
D. J. (l). It is quite clear therefore 
from a perusal of the authorities in this 
matter that an injunction issues where 
tliere is an alteration, such as an in- 
crease in height of the party wall. I am- 
of opinion that in a case like this where 
there is no alteration of the party wall 
different considerations apply. CO'* 
ownership implies that each eo-ownari 
should have a reasonable user of bhej 
thing owned in common, and so long asj 
each Co-owner uses a wall reasonably; 
without interfering with the enjoyment 
of that wall by the other party, or witb-( 
outdoing anything which would weakeHtj 
damage or increase or diminish the wsllj 
enjoyed in common, he is entitled 
what he likes. In this case I am satis- 
fied therefore that the plaintiff has not 
maJe out a case for the granting of a® 
injunction. There is no evidence on tbo 
record of any damage having been done 

(2) [1330] 14 Ch. D. 122=49 L. J. Ch, 243= 
44 J. p. 537=23 W. E. 493=42 L. T. 294*. 

(3) [1857J 8 B. & B. 1=3 Jar. (a.s.) i2i8=2& 
L. J. Q. B. 314, 


1930 * PuiUN Singh v. Mt, Balial (Bennet, J.) Allahabad 310 


iio the wall, or fchafc ifc has bean weak 
ened, or of“ auy interference with the 
reasonable user of the plaintiff of tlie 
wall. All that the defendant has clone 
is to use his rights reasonably as a co- 
owner. 

The appeal is, therefore, dismissed 
with costs. 

V.B./b.K. Appeal dismissed , 

A. i. R. 1930 Allahabad 319(1) 

Dalal, J, 

Gha\r apart — Applicant. 

V. 

# 

Emperor— Opposite Party. 

Criminal Eef. No. 68 of 1929, Decided 
•on 3rd July 1929, made by Sess. Judge, 
Farrukhabad, D/- 19th January 1929. 

Criminal P, C., S. 145 (4)— Meaning. 

Tha direction to receive evidence implies a 
duty on the Court to summon such witnesses as 
may be mentioned to the Court by either party: 
32 Cal 1093, Dist. [P 319 C 1] 

Kedar Nath Sinha and Jai Naraia 
Verma~~(o\: Applicant. 

M. Waliullah — for the Crown: 

Ambika Prasad — for Opposite Party. 

Judgment. — I am of opinion that the 
trial Court was wrong in not giving an 
opportunity to Cakrapan to produce his 
evidence. Beference was made by the 
opposite party to a ruling in the case of 
Tarapada Biswas v. Nuriil Huq (L), that 
it was not obligatory on a Magistrate to 
assist parties to a proceeding under 
S. 145, Criminal P. C., in producing their 
witnesses. That ruling, however, was 
passed long prior to 1923, when Cl. (4),. 
S. 145, was amended by Act 18 of 1923 
and the Magistrate was directed to re- 
ceive all such evidence as may be pro- 
duced by the parties. The direction to 
receive evidence implies in my opinion a 
iduty on the Court to summon such wifc- 
inesses as may be mentioned to the Court 
'by either party. It may be noticed 
that the information given to the parties 
under S. 145 (1) is not that they should 
bring their witnesses along with them. 
The parties filed written statements, so 
it may be said that the Court was not 
put to* the necessity of hearing the par- 
ties themselves. There can be no doubt 
that the Magistrate did not give Chakra- 
pan an opportunity of producing his 
evidenoe, 

I therefore set aside the order of the 
Magistrat e dated lOfeh November 1928, 
[19051 83 Oal. 1098=3 O.L.J. 380. 


and direct an omiuiry as to possession 
over again, as laid down by the provi- 
sions of S. 115 (l), Criminal P. C. 
V.B./B.K. Order nccordingh/. 
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MaKER.TI AND BeNNF.T, JJ. 

Kuuicar Parari Siiifih and a not ha — 
Plaintiffs^AppoLlants. 


V, 

]\[f. Bahai Kuiiu'ar and fiio'lha — 
Defendants — Bespondents. 

First Appeal No. 284 of 1926, Deci- 
ded on 21sb January 1930, against decree 
of Sub-Judge, Moradabad D/- 10th 
March 1926. 

(a) Civil P. C., Sch. 2, Para, 1 — Agree- 
ment to refer should set forth matters in 
difference between parties. 

Any agreemant as coatempUted by Seb, 2, 
Para, 1, between the parties should clearly 
set fortli what are the matters in difierenco 
between the parties on which the arbitrator.^ 
are required to arbitrate. Such points should 
be set forth clearly in the form of issues. 

[P 320 Cl] 

(b) Civil P, C., Sch. 2. Para. 1-Refer- 
ence of future disputes is not provided by 
Sch. 2. 

There is no provision in Sch, 2, meeting an 
agreement to refer to arbitcatton which set.s 
forth that any matter.^ which might in future 
arise between the parties might also be referred 
to the decision of the arbitrators on applica- 
tion of the parties. [P 32U C 2] 

f7. S. Bajpai and Mushtaq Ahmad — 
for Appellants. 

Baleshwari Prasad and S. B. L. Gaur 
— for Respondents. 

Bennet, J. — There was a first appeal 
pending before this Court by Kunwar 
Puran Singh and Nitrapal Singh plain- 
tiffs againts defendants Mt. Bahai 
Kunwar and Mr. Javitri Kunwar. 
These pei^sons are related as follows: 



Puran Singh 

plff. !• ^ # 

I =Mb. BfifdinUldfvar, deft. 1, 

Nitrapal Siugh 

plfi, 2. — Mt. Javitri deft, 2. 

The plaintiffs, sued for declaration 
that they wore owners in possession by 
right of survivorship of the whole of 
the property of Narain Siugh alleging 
that Narain Singh and the plaintiffs had 
formed* a joint Hindu family. The de- 
fendants resisted the suit on the ground 
that Narain Singh died as a separated 


3‘20 A!hh?.b:.d 


l^ndu. 'i ins ?;,it ^vas broright in 1925. 

till t'chri:ary 1926 plaintilf 2 
aii'i nnibhlari-im of plaintilf I anti 
imi,;ntarja;n ot Mr. Javitri Kunwar 
inii.. .11 .ipi>i ica '^ion in Ccui't asking for 
tnn n linos ot tho plaintilf? to bo raocr- 
< e t ip pla^o ol Mt. Javitri Kniuvar over 
ii3r snare of tlie pro per tv of Kara in 
knngn and stating tint in lieu of a nav- 
mciit. 01 Ks. Im) every six month? from 
the plain tins to her .-ho aereod tliat she 
vould have no right of owuersliip or 
po^^.-session in tijc ui.'puted pu'opertv. 
Un i/th l-o!n-uary 1923 He. Javitri 
Kunwar ajiilictl to cancel the said com- 
pio.uirso on the ground that it was rnado 
by nor mukhtariam without her consent 
01 i'-.,! mis.|-ion. iliat application was 
^^ejecced i>ut the learned Subordinate 
JiHtge hold that the compromise did 
not amount to an alienation by ?dt 
Ji^vitn Kunwiir of her right as a widow 
in the estate of Narain Singh in favour 
of the plaintilj’s. He further added* 

rend trea^^cUsasm- 

of h-r‘V.‘ acceleration 

01 L.r fcs.it e. In tuat view of tbo cape tbe 

other CO' wi.low would succeed to that estate 
b) right ol .survivorship,” 

This is a proposition of law to w'hich 

7^1 *^T The Subordinate 

10 r ing 1 ;},^ family was not 

join, aihl tli.at Xuiain Singh died as a 
seiUKated Uir.du, and that the widows 

a right to hold as Hindu widows for 
their lifetime. 

^Vhen the appeal wag pending in this 
toui-u an application was liled for a re- 
f^erence to arbitration. This is on tbo 
basis of a registered agreement executed 
by the parties or their mukhtariams 
and dated 12fch April 1929. It is re- 
grettable that the words of this refer- 
ence to arbitration are extremely va«ue 
and in our opinion not at all in aec*or- 
danco with para, 1, Sch. 2, Civil P. C. 
That paragraph lays down that where 
in any suit all the parties interested 
agree that any matter in difference bet- 
ween them shall be referred to arbi- 
tration, they may apply to the Court 
We consider that any such agreement 
between the parties should clearly set 
f^orth what are the matters in difference 
between them on which the arbitrators 
are required to arbitrate.* Such noinfe 
should be set forth clearly in the form 

of issues On the contrary, the agre“ 

ment of 12th April 1929 ig gonchld in 
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y^guo language and makes no att^mr.fe 
to set forth the points at 
There 13 a reiersnce to the relinquish' 
oientby Mt, Javitri Kunwar, but that 

reference merely says tliat the arbitra 
tors^ are to decide about the relinquish- 
menv. In no place is it sot forth in this 


asrceiiient that the arbitrators were 
to decide between Mt. Bahai Kunwar 
a.id Ale. .Javion Kunwar whether anv 
right had accruea to lit. Bahai Kunwar 
lom l;j ]3 relinquishmanfc alleged to have 

ru.tiier this agreement to refer to 
anbtration sets forth that any matters! 
■wbidi might m future arise between the 
parties mi g lit also be referred to the 
uecision of the arbitrators on applica- 
tion of the parties. There is no provi-i 
Piun in the Sch 2 for a reference to 
OiioijiAtion of fchiit DflrturG* 

Tho award of the arbitrators was 
pven-on 7th November 1929 and is now 
before us and objection has been taken 
to tbo award on behalf of Mt. Javitri 

Kunwar. The award contains the fol- 
lowing passage: 

' During the penaeocy of this snit riTi. 
Javitn Kunwar defcnrlint executed a deed of 
re iiic^uish jq respect of all her rights in 
a\our of the plaintiffs, but in our opinion tho 
relinquishment in favour of the plaintiffs is 
invalid as has already b?cn held by t ha Court 

* ii_ judge of Moradabad also. 

We oherocore decide that Alt.Bahal Kunwar . 
Uefenclant is the exclusive heir to all ths pro- 
perty left by Narain Singh, and that Mt. Javi- 
tri Kuawar defendant 's only entitled to main* 
^nanep. As regards Mt, Javitri Kanwar we 
accordingly decide that Mt. Bahai Kunwar 
a oresaid and her heirs shall duly pay to Mt. 

Kunwar for bet lifetime the sum of 
_ 9. 360 annually. The entire property of Mt. 
^ahal Kunwar shall stand pledged and hypo* 

toecajoa against tho amount of mainteuauce,'* 

We consider thafc there was no anbho- 
n^tion in the agreement to refer to 
arbitiation for the arbitrators to decido 
any matter between Mt. Bahai Kunwar 
an Mt. Javitri Kunwar defendants. 

10 mere fact tbat the Subordinats 
Judge had made a statement of his opi- 
nion on the relative rights of these tffO 
wi ows in his judgment does not antbo- 
nsQ the arbitrators to come to any 

f point. In the decreo of 
e *-ubordinat0 Judge there was no 
such order as regards the rights of the 
^efendanfcs, nor could any such matter 
nave been embodied in the decree. Ac- 
coidingly that matter not beieg a mafctflr 
in the case and not being in the refer- 
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ence to arbitration could not legally be 

decided by these arbitrators, 

Further the portion of the award 

beginning with the paragraph; 

'* la additioQ to tho dispute wbioh is the 
subject matter of the' suit and which has been 
meotioned above, the parties by. means of ap* 
plications in writing submitted other objec- 
tions before all of us the arbitrators,” 

. down to the end of the award deals 
with matters which admittedly were 
not in the reference to arbitration. Ac- 
cordingly those matters are matters 
which the arbitrators could not validly 
decide. It appears to us that the cor- 
rect course for us is to act under 
para 12 (a), Seh. 2, Civil P. 0. and sepa- 
rate these matters which have been 
decided by the arbitrators on matters 
which ware not referred to arbitration 
from the rest of their award, and cor- 
rect the award accordingly. 

We therefore correct the award in 
this manner that the decision in the 
award between the two defendants in 
regard to the rights of these defen- 
dants inter se, and in regard to the pay- 
ment of maintenance by defendants 1 
and 2 will be deemed expunged from 
the award and also those matters which 
come in the portion of the award sub- 
sequent to the words "in addition to 
the dispute which is the subject matter 
of the suit, etc,” already quoted. The 
operative portion of the award which 
is left is that the family of Narain Singh 
was not a joint family, and that the 
suit of the plaintiffs should be dismissed 
and that each party should bear ' their 
Own costs, We accordingly accept the 
award corrected as stated above and 
direct that a decree be passed in these 
terms of the award to the effect that 
the suit of the plaintiffs be dismissed 
and each party pay their c wn costs. 

V.S./r.k Order accordingly. 
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Dalal, J. 

Sitla Bux Ghduhe and others^ 

dants “Appellants. 

V. 

Oopal Singh and others— Bl&inbit 
respondents, / 

, |«cond Appeal No. 653 ofi4928, E 
j-Oth December 1929, from 

^e of Second Addl. Sub* Judge, J) 

Por. DA 2ith January 1928. 
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fa) Practice — Judge — Court’s work not 
finished by deciding conlentiom but should 
pay special attention to preparation of 
decree. 

Tb:> work ot tin (Joiirts is n,.)l i^oiupl 't ul once 
they have pla-yc’d at).mt wt‘.h 'iition of the 
parties aud coiillictiny ruling'^;, I rit t.lny .=;ho;iKl 
pay special attention bo the d 'civ ■ wliidt th ;v 
prepare [P v.1 J, i’ I’L j 

fb) Practice — Pleadings — Plaintiff pur- 
posely vague should be tied down to definite 
pleadings, 

A plaintiff who is purposely vague in hopes 
of his cisi being misimdorstood by the Court in 
his favour ought to be carefully examinod and 
tied down to definito pleadings. [P 322, Cl] 

(c) Possession— Leasing out parti land for 
special purpose— Scraping grass on it does 
not indicate possession 

Where parti laud has been leased for a special 
purpose, e. g,, bandh, i. e,, throwing up earth 
from the tank, tho fact that the lessee merely 
used it for scraping grass dojs not indicate 
any posssesion of it by bim, [P 322, C 2] 

S. C. Goyel and Ilariham Sakai — (or 
Appellants. 

Shiva Prasad Sinha — for Respon- 
dents. 

Judgment.— The Judge of tlie lower 
appellate Court has passed a most carel- 
ess decree. The suit was in the alterna- 
tive for declaratory decree as regards so- 
much of present plots Nos. 185 and 202 
as may correspond with old plots Nos. 286 
and 2&, and, in the alternative, for pos- 
session. The lower appellate Court 
casually passed a decree in favour of the 
plaintiff's claim but made no mention 
whether a declaratory decree was gran- 
ted or one for .possession. Further, at 
the very commencement of his judgment 
he wrote that no portion of old plot No. 
286 was included in the present plots 
Nos. 185 and 202, and yet this matter 
was nob cleared up in the lower appel- 
late Court’s decree. Matters are left in 
such a way as to lead to further litiga- 
tion. As usually happens, the plaintiff 
litigant on paying the court-fee belie- 
ved that after that it was the business 
of the Court to find out what his rights 
were. The prayer was entirely indefi- 
nite and the trial Court ought to have, 
returned the plaint for a specific map 
and a specific prayer as to w hat exact 
area of the plots of the present notation 
the plaintiffs desired a declaration about, 
or possession. In the decree of the 
lower appellate Court the matter is left 
.as vague as it was in the unsatisfactory, 
prayer at the end of the plaint. It iSj 
much to be desired that civil Courts 
would pay attention to the decree which; 
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t]io\ ]tio])n,tc in order to iivoid fuvfchor 
litigation and not consider that their 
task is, completed once they liave ])Iayed 
■ahoiit wiUi the coijtontion of the parties 
'and conflicting rulings. 

•fust like the prayer the plaint is also 
\agne and tire plaintitts hedge between 
a claim outright as owners and a claim 
by way o( case men t to use the 
land as bandh and hhita land. They 
have purjiose! y done this because the 
land is no loiigei'n-ed as handh or hhita 
and they difl nob desire to disclose the 
true I acts of casement for fear that the 
easement not having been used may not 
ho granted to thorn. A plaintiff who is 
purposely vague in liopes of his case be- 

♦ ft » 
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ger would sib down to scrape it. Suchl 

scrai mg of grass does not indicate &nv 

possession particularly where the land 
as held by the lower appellate Court itself 
was given for a special purpose of throw- 
ing up earth from the tank. The land' 

not having been used as a baodh ginoo 

IbSl in which year in the settlementi 
the land is entered as parti qadimi, the 
plain bids have no right to possession of’ 
the land. The lower appellate Court 
was entirely wrong, I set aside his de- 
cree, restore the decree of the trial Court 
and dismiss the plaintiffs' suit with 
costs of all the Courts, 

v.Tj./n.K, .Order acGordingly. 


ing misunderstood by tlie Court in his 
jfavour ought to he carefully examined 
^and tied down to definite pleadings. It 
•is to he regretted that this wae not 
'done in this case. 

The trial Court dismissed the suit. 
The lower appeUato Court has held that 
the land which that Court has not de- 
fined nor particularised was used for 
the purposes of ban Jh, that is to tlirow 
mud dug out of the plaintiff’s tank in 
plot No. 18G. It is obvious from the 
evidence that since 1881 at least this 
land has not served the juirposo of a 
bandli and that the pUintitlg have been 
too lazy to deepen the tank and tlirow 
eartli out. The jdaintiffs themselves 
had realized this and had applied in 
1926 to tlio zamindar for lease of this 
very land. The defendants are lessees 
from the zamindar and the usual trick 
was played of barring the jurisdiction 
of the revenue Court by pur| osely omit- 
ting the zamindar from the array of par- 
ties as defendants. Such evasion would 
not be possible now, fut this suit was 
filed prior to the passing of the Tenancy 
Act, 1926. 

The lower appellate Court itself arri- 
ved at the tiue finding that the land was 
to be used as bandh and for that pur- 
pose there was a license of the zamindar 
to the plaintiffs to make use of the land. 
When, however, that Court started in- 
quiring as to the use of the. land and 
possession within the last twelve years 
of the -init it was oisily satisfied by an 
, allegation of the plaintiffs that they had 
scraped grass ov^r this land. To hold 
possession as resting with the plaintiffs 
on such a ground is childish. Wherever 
there is any grass on parti land a villa- 
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Special Bench 

Mkaus C. J., and Boys and King. JJ. 
Mrs. M. B. Hartley — Petitioner. 

" V. 

Jack Fleming Hartley — Bespoudeot. 
^ Matrimonial Bef, No, 6 of 1929, De- 
cided on 2 Lst January 1930, made by 
Dist. Judge. Saharan pur. 

Divorce Act, S 13— Petition for divorc 
by wife unopposed — Mere ‘evidence of adul* 
lery and cruelty is not enough — Want of 
connivance and explanation of delay in 
filing petition, is necessary, 

If n petition for divorce by » wife is unop- 
posed, the evidence that the husband comroit- 
tod adultery and had been cruel to his wife, 
is by itself not sufficient basis for a decree 
It is essential to prove want of connivance on 
the part of the wife at the alleged adnltetv 
and if there is delay in filing the petitibn, the 
delay must be explained. It is also essential 
that necessary facts should by stated and re- 
corded with precision. [P ^22 C 2;P S23 01] 

H. I. Wahid — for PotitioDOr. 

Boys, J. — Mrs. Muriel Blanche 
Hartley asks this Court to cou!irrQ the 
decree nisi granted to her by Mr. Badh- 
war, District Judge of Saharanpur, 
dissolution of her marriage withJaok 
Fleming Hartley on the ground of 
adultery and cruelty. 

As the re-ord stood when it came b®" 
fore us, W 0 should have had no besit** 
tion in refusing to confirm the decteo* 
Both Mr. Bad Invars the District Judgo 
who tried the case, and Mr, Wahidi 
who appeared before him and in this 
Court on behalf of the petitionof) 
would almost seem to have been under 
the impression that, if a pa ti cion for 
divorce is unopposed, it is suflioio^t 
basis for a decreo if there is evideooe 
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that the respondent has committed 
adultery and has been cruel to his wife. 
There is not in the judgment one single 
word to suggest that the learned Judge 
gave one moment's thought to such very 
material • questions < as whether there 
had been unexplained delay in filing the 
petition, or whether there had been 
connivance on the part of the petitioner 
at the alleged adultery. 

Paragraph 4 of the petition alleged: 

“that during the the l^st two years or so 
one Miss Dorothy Gardiner was introduced 
into the home by the respondent, the said 
Miss Dorothy Gardiner continually living 
with the petitioner and the respondent wher- 
ever they were 'posted except with one or two 
treaks for a few days at a time." 

Paragraph 5 alleges that on divers oc- 
casions during these two years the res- 
pondent committed adultery with the 
said Miss Dorothy Gardiner. Subse- 
•quent paragraphs set- out the charges of 
alleged cruelty. In para. 14 the peti- 
tioner made the usual statement that 
"there was no collusion or connivance. 

The facts stated, then, in this petition 
plainly suggested a long continued 
' coarse of adultery committed by the 
respondent over a period of .two years, 
that adultery being well known to the 
petitioner and being committed actu- 
ally with the woman living in the 
house practically throughout the whole 
period. It moreover suggested that the 
.petitioner had Left the house of her 
husband not in any way because she was 
displeased at the adultery but because 
•she began to be afraid of her husband’s 
' violence. 

The petitioner Mrs, Hartley gave 
evidence on 28th January 1929. She 
rgtated that in 1926 (neither the Judge 
nor her counsel took the trouble to ask 
to be more precise) her husband brought 
Miss Gardiner from Kathgodam.to Bare- 
tilly, where the parties wore then sta- 
‘tioned, for a dance. The petitioner 
stated that since that time Miss Gar- 
diner bad stayed with her and her hus- 
band wherever they went, and that from 
the very outset respondent and Miss 
Gardiner were on intimate terms, things 
becoming very noticeable in Noveniber 
1927. The petitioner alleged that she 
saw the respondent and Miss Gardiner 
^*®*ing each other and Miss Gardiner 
sitting on Mr. Bartley’s lap. Neither 
we Judge nor the petitioner's ootmsel 
Mr. Wahid took the trouble to record or 


(SB) J.) Allahabad i!2-i 

get it recorded (even if the statement 
was made at all) when these incidents 
occurred. The next staf.ement is co the 
edect that "in the hot ^Y oat her they 
used to sleep in the same room, while 
my bed was put aside" There is noth- 
ing in this to show to whicit year refe- 
rence was being made. Mi-. Wahid, peti- 
tioner’s counsel, when asked by us in- 
formed us that it referred to the hot 
weather of 1927. If that were so, then, 
in the absence of some very convincing 
explanation, this 8'>atement would in 
itself be sullicient to wreck the peti- 
tioner’s chances of obtai')iDg her divorce, 
particularly when toupled with tlie fai- 
lure to obtain any explanation from the 
petitioner as to whether site obiected to 
this arrangement or not. The peti- 
tioner next states that 

“whooever Mr. Hirttey wont out on tour 
Miss Gai'diuer accorup luiod liira, Whenever 
Me, IlarUoy bad to goto DcjIIk ba took his 
dinner with us at U O’clock at ui-Ui;, after 
which both Mr. Hartley and Miss Gar liner 
used to go to the railway station and sleep 
in an empty carriage to catch the morning 
train at 4 a. m," 

Mr. Hartley’s duties as a Police Ins- 
pector on the railway manifestly re- 
quired him to be constantly on tour, 
and this sta'ement of the petitioner 
would equally plainly suggest that dur- 
ing all this period of -associa ion bet- 
ween Mr. Hartley and Miss Gardiner 
they were constantly going out all over 
the place on tour together, without any 
explanation at ail being asked for or 
obtained from the petitioner as to why 
she did nob resent it or leave her hus- 
band. We have, however, taken a fur- 
ther statement Horn Mrs. Hartley from 
which it hasa[ipeired th it instead of 
Mr. Hartley and Miss Gardiner having 
made a number of trips to D »lhi, as is 
suggested by the words " whenever Mr. 
Hartley had to go to Delhi", he only 
took Miss Gardiner with him once to 
Delhi, and Mrs. Hartley seized the op- 
portunity of bis prolonged absence to 
leave his house, taking the children 
with her. 

This is all that Mrs. Hartley said in 
her evidence to t.b i District Judge on 
the subjeot ofalultery. It is miuifest 
that with her statement left as it was 
by the District Judge and her counsel 
Mr. Wahid, there was ample grjund for 
the conclusion that mrs. Hartley had 
really been a ooqsenting party during 
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t:!io best part of two years to the long 
continued course of adultery betweeii 
iioi' husijatul and Tdiss Gardiner, and 
upon tins we should have bad no hesi- 
tation in refusing to conbrm the decree, 
i rom the questions we put to Mr. Waliid 
it appealed that he had given no serious 
fhoiiglit whatever, if indeed any, to the 
ijuestions of delay and connivance. For- 
tunately, however, for herself, the peti- 
tioner was in Court and, therefore, in a 
position to liear the inevitable com- 
ments on iior evidence as it stood. At 
drst slio^ bad remained seated at the 
back of ijio Court, hut upon hearing our 
comments she came forward and took 
.a seat at tlie side of Mr, AValiid. From 
an answer whicli slio gave to a remark 
from one of the members of this Bench, 
\\e tbouglit it desirable to take a fur- 
ther statement from lier. She expla- 
ined that though Miss Gardiner was 
brought to her house for the purpose of 
attending a dance in March of 1926 
Miss Gardiner was in fact a nurse'^ by 
profession and the petitioner was with- 
in a few months of her confinement and 
• Miss Gardiner stayed on to help the 
petitioner through her confinement and 
no doubt generally with the children 
household work, 

.- Actually before the child was born 
. t le petitioner s husband was transfer- 
led to Agra. Miss Gardiner also went 
there with them and took up a post in 
a hospital for two or three weeks, visit- 
ing the petitioner and her husband dur- 
mg the weekends. After the three 
.weeks Miss Gardiner came to live with 
-the petitioner and her husband perma- 
nently, at first her father and subse- 
pently her brother paying something 
towards the cost of her keep. About 
the end of 1926 all three of the persons 
concerned went to Saharan pur where 
they still .were, when in June 1928, the 
petitioner left her husband’s house, and 
yery. shortly, afterwards filed the pre- 
sent petition. Mrs. Hartley says that 
for a long. while she had never remarked 
anything wrong between her husband 
and Miss Gardiner, the latter of whom 
had been very good to her when ill. 

She explained that the hot weather to 

which, she had referred, and which she 
has, ^Ot been asked to specify more preci- 

statement in the 
trial Qpurt, referred not to the hot 
yeather . OM927 but to the hot woa! 
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therof 1928. which put a wholly diffe- 
rent complexion on this incident. She- 
further has explained to us that it wa& 
not till April 1928 until a few weX 
before she left the house, that her hus- 
band took to lying down in the same 
room with Miss Gardiner and making; 
the petitioner ho down in another room. 
1 he earliest incident of cruelty which 
she mentions dates back from Mav or- 
possibly March 1928, and she says that 
iw was nob till then that she began to' 
suspect that there was undue intimacy 
between her husband and Miss GardU 
ncr ; and finally she says that it was- 
his taking Miss Gardiner with him to 
Beihi and threatening to shoot her, the 
petitioner, if he found her in the honse- 
on Ing turn, that finally drove her fromi 
the house and caused her to file the 
present petition. 

It is ma-nifest that the evidence that, 
she has given in this Court throws an 
entirely new light on the case. While 
on the record as it was left by the Dis- 
trict Judge and her counsel, Mr. Wahid, 
there was ample reason for dismissing 
the petition on the grounds of delay and 
connivance, we see no reason in the- 
^ight of the further statement which we 
have obtained from the petitioner, for 
lefusing to confirm the decree. No fur- 
ther application bevond this is be^ 
fore us. 

W e cannot leave this case, however,! 
without putting on record our strong 
disapproval of the total omission by the 
istrict Judge to consider the issues of 
delay and connivance and his negligeRtj 
allure to gat on record with any preci-,^ 
Sion the necessary facts ; and ,the samel 
comment must indubitably apply to the 
conduct of the, case by the petitioner's- 
counsel, Mr. Wahid, who even here did 
no appear to have auy proper appreciar 
ion of the gravity of the omission. We^ 
make the decree nisi absolute. 

- j)ecree made absoluiftr 
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Dalal, J, 

V, S, Daiidekar — Accused — Appell^ntf 

^wperor-Opposike Party. 

Gnmmal Appeal No. 903 of 1929-. 

JJeoided on 11th December 1929, froinr 

^ist,. Magistrate, Mainpuri, D/- 
21st August 1929. . 
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{a) Penal Code, S. 124*A — Speech bring- 
ing Government into hatred is not innocuous 
because contempt already existing has 
vnot been increased. 

It cannot bo said that the speech even if it 
brought the- Government into hatred and con- 
tempt can be considered to be innocuous 
tecause such hatred and cootempt cannot be 
increased from the standard that already exists 
in the minds of the people. [P 325 C 2] 

(b) Penal Code, S. 124-A — Intention is 
•correlated with natural consequences — Per- 
son in his speech saying he is follower of 
non-violence but at the tame time saying 
that he is nobody to blame people who in 
their anger at oppression of present Govern- 
ment use more violent methods — He further 
insinuating various disabilities of village 
•life to be due to present Government — 
There is an intention to bring present 
'Government into hatred and offence under 
'St 124-A is committed. 

It is true that the gist of the ofEonce under 
S. 124-A lies iu the“iateritiou of the spaakcr or 
writer. But mteutiou is connected with conse- 
-quences. To intend a thing is to act io such 
a way as to expect that certain consequences 
would follow. Intention, therefore, is correlated 
•with the natural consequences which would 
follow from a particular act. Where a parson 
•says inhisspeech that he himself is the follower 
of the precept of non-violence but at the same 
‘'time says that he is nobody to find fault with 
people who in their auger at oppression as is 
witnessed under the present Government use 
more violent methods and shoot at members 
of the Assembly and where throughout his 
e^ch he insinuates various disabilities of 
village life to be duo to the present Govern- 
ment, there is an intention on his part to bring 
■the Government into hatred and he commits 
•the offence under 8. 124-A. [P 325 0 2;P 326 0 1] 

S., D, Malaviya and Vishwa Mitra — 

ior Appellant. 

■Sdnkar Saran — for the Crown. 

Judgment, — Mr. Dandekar has bee^^ 
'conyioted of an oSence under S. 124- At 
I.P.O., in so far as that he made a speech 
bringing or attempting to bring into 
hatred or contempt, or excite or attempt- 
ing to excite disaffection towards the 
‘Government established by law in 
British India. Erom such a conviction 
an appeal is permitted direct to this 
Court. After reading the statement of 
the appellant in the Court of the Dis- 
trict Magistrate I felt doubt as to his 
desire to appeal. He seems tn glory in 
bis condition and feel very happy in the 
position which he has created for him- 
■solf. His learned counsel Mr. Malaviya 
assured me that though he had received 
instructions froeq, the friends of the ap- 
I^Uants, those friends had consulted 
•iuf *PP®Uant who desired an appeal. 
That was the reason why I did not think 
at necessary to make direct enquiry 


from the appellant himself. Mr. Mala- 
viya has read the ontire speech to me. 
Such a speech sliould be considered to 
be seditious or otherwise, according to 
the impression which it would create on 
the mind of the audience. Wlion I puti 
this conclusion before Mr. Malaviya he 
quoted a ruling of the Calcutta High 
Court that the gist of the ollenco lies in 
the intention of the writer. Intention 
however, is connected with conse- 
quences. 

To intend a thing is to act in 
such a way as to expect ‘that certain 
consequences would follow. Intention 
tlierefore is correlated with the natural- 

t 

consequences which must follow from a. 
particular act. His furtlier argument! 
was that there has been so much talk at 
present of independence of the country, 
that this talk must have reached the 
small town of Bewar in tlie backward 
district of Mainpuri, that Ahirs and 
Chamars — that is not what ho said but 
that was the interpretation that I put 
on what he said— would be full of ideas 
of independence of the country, that 
therefore Mr. Dandekar’s speech would 
have little effect in increasing the 
height to which such ideas had reached 
in the minds of the cultivators of Bewar. 
I do not think that Mr. Dandekar him- 
self would relish that his eQ'orts were 
treated with such little consideration. It 
is quite true that being in the Judiciary 
I have had no opportunity of going round 
the country and discovering whether 
the tenantry in remote places like Main- 
puri and Bewar had imbibed the ideas 
of independence. However that may 
be, it cannot be said that the speech even 
if it brought tlio Government into hatred 
and contempt could he considered to be 
innocuous because such hatred and con- 
tempt cannot bo increased from the 
standard that now exists in the mind of 
the tenantry. I do not desire to quote 
from the speech and to give it a publicity 
which was nob open to Mr. Dandekar 
himself. The principle that I adopt is 
to read the speech myself and to dis- 
cover what my feeling would be if I 
accepted all the statements made there- 
in to be true. Mr. Malaviya was quite 
correct in saying that I cannot placo my- 
self in the position of the tenantry who 
listened to the speech because of the 
difference in education and th& want of 
capacity in the tenants to test the truth 
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oi w’liat Mr. D.iiul elcar stated , To that 
extent, a speecJi undo to an audiencQ 
^^uctl us was av'ailatilo in liewar would 
i'o ii'oi'o hariDlul than a 3[)ooc;li made to 
partially ediieatod man like rayself. 
Choio would Ijg iu an audience corn posed 
of men like mo some dosiro to to 3 t the 
allegations made by a speaker. There 
would bo absolutely none in the town 
of Bewar. Tiio .speech is a very clever 
one. ]t is vo)‘v easy bo see how, with 
every desiio to incite, tlie speaker, 
believes tliat he is keeping within the 
law by abbrihubiiig to himself personally 
peacoful motives and conduct. He is 
wUhng to Jiarm and yet afraid to .strike. 
What ho has said in effect is that he 
, himself is a follower of the Mahatma 
1 whose precept is that of non-violence 
but at the same time who is he to find 
fault with people who in their anger at 
oppression such as is witnessed at pre- 
sent under the present Government use 
more violent methods and shoot at mem- 
beis of the Assembly. He exhorts his 
audienco to reservo their judgment as 
legaids such acts because such acts have 
led to the iiul open deuce of other coun- 
tries. The impression on my mind is that 
t 0 speaker desired to tell the audience: 
"lam not violent but do not follow mv ex- 

All through the speech ho insinuates 
various disabilities of village life to be 
pue to the present Government. Clearly 
then there is an intention on his part to 
[Dring the present Government into 
jhatred. I am of opinion that Mr. Dande- 

. has been rightly convicted and dis- 
miss his appeal. 

p.N./r.k. Appeal dismissed. 
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SULAIMAN AND NiAMATULLAH, JJ. 

B. Madan Mohan Singh — ^Plaintiff— 
AppoHan b, 

v. 

B, Ram Sunder Defendant — 

Respondent, 

Second Appeal No. 80 of 1927, Decided 
on 9bh January 1930, against decree of 
SubJudge, Ghazipur, D/- lOfch July 

❖ (a) Malicious Proseculion— Ann 
UDdar Criminal P. C., S. 436 for Sh- 
enquiry <8 prosecution. oraering 

The woti ' proBcoution ’ has a „„„ 

«p,i6cAnce and door „ot merely 


actual trial or an euquiry which may result in 

A conviction .and the imposition of imprison- 
inetit or fine. Iherofore, an application in 
revision under S. 43G, Criminal P. 0 for 
orclcnn^un enquiry or a retrial is a proaeou- 

.Id. o03 and A, J. i?, 1922 Cal. 145. Rd. on. 

•vfhM- nr A [f* 327 C 2, P 338 C 1] 
^.fb) Limitation Act, Art. 23 -Prosecutioil. 
erminates by order of discharge by Maeis- 

h “1? '* taken up in revision. 

y higher authority, prosecution terminates, 
when proceedings in revision come to end. 

As soon as the order of discharge is passed 
the prosecution in a Magistrate’s Court termi- 
luttcs. If no further proceedings are taken the 
prosecution must be deemed to have terminated 
on that date. But if, as i matter of fact, tha- 
niaXter is taken up in revision' to a higher 
authority which has power of interference and 
proceedings sanctioned by the Criminal Proce- 

pursued, e. g., under 
• 4oG, Criminal P. C., the prosecution can no 
iouger be siid to havo finally terminated. Its- 
tiuil termiaiition would ba only wheE the pro* 

ceedmgs in revision have come to an end in 

favour of the discharged person. In such a 
case the prosecution for the purpose of Art. 23, 
Limitation Act, terminates only when the- 
application for revision is dismissed ; 23 ifarf. 

D%U. ; A. I. B. 1922 Bom. 203, Diss.. 
from; 30 All. 52-5 ; A. I. R. 1926 P. C: 4G, Ref. 

fP 328 C 2] 

“*• Pa>ndey for Appellant. 

Janaki Prasad — for Respondent. 

Sulaiman, J. -This is a plainfciS’s^ 
appeal arising out of a suit to recovor 
damages for malicious prosecution. Both 
the Courts below have dismissed it on>- 
the ground that it is barred by limita- 
tion. The only question that arises for 
consideration in this appeal is one of. 
limitation. 

A complaint under S. 500, 1. P. 0., war 
filed by the defendant against the plains 
tiff in the Court of a Magistrate on 
May 1921. By an order dated 8tb Aa- 
gust 1924, the accused was discharged! 
he defendant filed an applioatiuu be* 
oie the Sessions Judge for ordering far* 
bher enquiry under S. 436, Oriminal 
A. C. Notice was' issued to the accused 
to appear and show cause why a ratriat 
should not be ordered. On cause bcifl^ 
shown the application was ultimatefr 
dismissed on 25th October 1924. T'le 
present suit was instituted on 24Hi 
October 1925, i, e., more than one 
after the order of discharge but witbie 
one year of the dismissal of the applies* 
tion by the Sessions Judge. 

Article 23, Dim. Act, admittedly 
applies to this case, and under it one 
year is to be calculated from the date ' 
when the plaintiff is acquitted or the 
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prosecution U otherwise terminated.” 
This was not a case of acquittal at all. 
We have to see when the prosecution 
terminated. Obviously the article im- 
plies the final termination, 

The word * prosecution ’ has not been 
defined in any Statutory enactment. It 
■ is undoubtedly a word of much wider 
scopp than a trial or even an enquiry by 
a Magistrate. Murray's New^ English 
Dictionary explains the word ‘ prosecu- 
tion ’ as meaning in strict technical lan- 
guage a proceeding either by way of 
indictment or information in the crimi- 
nal Court in order to put an offender on 
his trial, the exhibition of a criminal 
charge against a person before a Court 
of justice, and in general language the 
institution and carrying on of legal pro- 
ceedings against a person. 

The question before us is whether an 
application for further enquiry and for 
ordering a retrial under S. 43G, in the 
exercise of the revisional jurisdiction of 
the Sessions Judge can be deemed to be 
either a continuation of the prosecution 
or a fresh prosecution in itself. There 
are two oases in favour of the view 
taken by the Courts below and there is 
no direct authority against that view. 
In Narayya v. Seshayya (l), it was held 
that a Suit brought within one year from 
the dismissal of a revision petition filed 
against an order of acquittal but more 
than one year after the acquittal was 
barred by limitation. The judgment is 
very brief and no detailed reasons are 
given. The case may also perhaps 
be distinguished on the ground that the 
District Magistrate to whom the appli- 
cation in revision had been made from 
the order of acquittal had himself no 
jurisdiction bo order any further enquiry 
or retrial or set aside the acquittal ; 
at best he could report the case to the 
High Court. Moreover in a case where 
the prosecution ended in acquittal the 
language of Art, 23 leaves no room for 
argument, as it provides specifically that 
limitation is to run from the date of 
acquittal. It is not, therefore, necessary 
to consider when the prosecution 

termiuated.* It is only in cases which 
ended otherwise than in acquittal that 
it falls to be considered as to when the 
prosecution terminated. PurusHotiam 
yUhal Das y, Raoji Sari (2) is a d irect 

(1) [iSOO] 38 Mad. 34. 

(3) A. 1. m 1933 Bom. 309=»47 Bom. 98. 


authority in support of the view that 
limitation begins to run from the order 
of bho discharge and tlie subsequent 
revision proceedings do not in any \va> 
affect the matter. 


Now there is plouty of authority that 
the word ‘ prosecution ’ has a very wide 
significance and does not merely mean 
an actual trial or an enquiry wliic-h may 
result in a conviction and the imposition 
of impi'isoiimenfc or fine. In the case of 
C, H. Crowdy v. L. 0. Beilly (3) it was 
laid down that an action for damages 
would lie in the case of an appli- 
cation under S. 107 of the Code 


and that it was not essential that 
the original proceeding should have 
been of such a nature as to render 
the person against wiiotn it was taken 
liable to be arrested, fined or impri- 
soned. The same view was followed by 
the Calcutta High Court in Bishun Per- 
shad Narain Sinyh v. Phulman Suiyh 
(4). It was there remarked that the term 
*[)r 03 ecution ’ should not be interpreted 
in the restricted sense in which it is. 
used in the Criminal Procedure Code and 
that if a person maliciously and with- 
out reasonable and probable cause sets 
the machinery of the criminal law in 
motion, he is responsible for the conse- 
quences. This view was accepted by 
our High Court in MohdTmno.d Nizulloih 
Khan v. Jai Ram (5) where an action 
was held to lie on account of an appli- 
cation for binding down to keep the 
peace under S. 107, Criminal P. C. 

Indeed, there is one case which has 
gone still further, Narendra Natk De v. 
tfyotish Chandta Zjfl/{6}, was a case where 
the defendant had applied to the Court 
of the Munsif under S. 195 of the old 
Criminal P. C., for sanction to prosecute 
the plaintiff. Although the application 
for sanction was a preliminary or initial 
stage in a criminal prosecution and was 
actually filed in a civil Court, the learned 
Judges held that the claim for damages 
for malicious prosecution was maintain- 
able. They held that as the^ proceed- 
ings for sanobion had been instituted 
maliciously and without just reasonable 
or probable cause they gave rise to a 


[19183 17 0. w. N. 554=18 I. G. 737 =17 
0. L. J. 105. 

[1915] 19 G, W. N. 935=27 I. C. 443=20 
0. Ij. J. 518. 

[1919] 41 All. 503 = 50 I. C. 140 = IT 

. Li 776* ft 

A. I. B. 1032 Cal. 145=49 Oal, 1035. 
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suil’iclent; cause of action. It seems to 
us that an ajijilication in revision for 
ordering a-n enquiry or a retrial is on a 
much stronger footing than a mere 
aitpiication for sanction to Jiie a com- 
plaint. If the latter is deemed to be a 

prosecution, much more should be the 
former. 

In the case of Ckii/a Prasad v. Bhagat 
Singh (7), persons whoso names did not 
appear on the face of the proceedings 
as comp lainants l)ut wlio were directly 
lesponsihle for tiio cirargo and for the 
production of evidence and for the con- 
< the case helore the police and in 

the Court were held to be liable for 
<- amages in action for malicious prose- 
cution , Similarly their Lordships of 
the Privy Council in the case of BaB 
bhaddar Singh v. Badri Sah (8), held 
tnat a man who liad given information 
to the authorities which naturally led to 
the prosecution, even though ho himself 
was not, in the most literal sense of the 
worn, the prosecutor was liable in an 
action for malicious prosecution for 
damages on account of the information 
supplied by him which caused trouble. 

\yfa 0 n the application under S. 436 is 
preferred before a Sessions Judge and 
notice to show cause has been issued, 
the Judge has himself power to make 
further enquiry into the case of the ac- 
cused person who has been discharged or 
direct any subordinate Magistrate to 
make such enquiry. While such a proceed- 
ing IS pending before a Sessions Judge, 
the accused, in our opinion, is being pro- 
secuted and in order to save himself, 
trom a retrial he must satisfy the Judge 
that Miere is no case against him. 
laking the word “prosecution” in its 
wider sense we fail to see why it should 
not include a criminal proceeding of this ■ 
nature before a Sessions Judge or a 
High Court. If this view were not to 
he accepted the result would be that 
the discharged person would be com- 
pelled to institute his suit for damages 
even though the matter is still sub 
iudice aud is being considered by the 
Sessions Judge or by the High Court. 

It seems extraordinary that a plaintiff 
should be compelled to sue while it is 
yet a question whether his retrial is not 
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(7) [1908] 30 All. 525=135 LaT 189=11 fTp' 
371 (P. G.). h. 

<8) A. L B, 1926 P. 0. 46=1 Luck 2i 5 — oo 
O. 0. 168 (P 0.). 


going to be ordered. Of course as soon 
as the order of discharge was passed 
the prosecution in the Magistrate’s 
Court terminated. If no further pro- 
ceedings are taken the prosecution 
must be deemed to have terminated on 
that date. But if, as a matter of fact,! 
the matter is taken up in revision to 
a higher authority which has power of 
interference and proceedings sanctioned 
by the Criminal Procedure Code are 
being pursued, the prosecution can no 
longer be said to have finally termi* 
nated. Its final termination would be 
only when the proceedings in revision 
have come to an end in Lvour orihe 
discharged person. 

One may take the case of a Govern- 
ment appeal from an acquittal as an 
illustiatiou. The order of acquittal 
terminates the prosecution for the tiina 
being. The filing of an appeal does not 
ipso facto vacate that order; and yet 
while the appeal is pending it can hardly 
be said that the prosecution has termi- 
nated, We think that in the same way 
while a revisional application is pend- 
ing the pi'osecution must be deemed to 
be still continuing and nob finally ter- 
minated. 

It has been suggested that inasmuch 
as a further enquiry cannot be claimed 
in revision as of right and as there is 
no statutory period of limitation fixed 
for an application for revision, time 
should not be extended after the order 
of discharge. As a matter of practice 
levisions are not admitted when the 
application is very stale and irrespec- 
tive of the question whether the Ses- 
sions Judge exercises his discretion 
ultimately or not, the complainant has 
no grievance if while his application for 
fill t her enquiry is pending it is con- 
sidered that his prosecution of tbfl 
accused is still continuing. It is only 
after the dismissal of such an applica- 
tion that the accused is freed from tbs 
worry of the criminal proceedings, and 
IS in a position to think of a civil 
for damages. 

^ matter of fact it is conceivable 
fc^hat the original complaint might have 
flen filed on the basis of information 
received from certain witnesses or do- 
cuments believed to be genuine and, 
therefore, might not be without reason- 
able and probable cause, in which case 
no suit for damages would lie on ao- 
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.^jouiifc of that. Bufc in the course of 
the trial it may be disclosed that the 
oral evidence was false and perjured or 
that the documentary evidence was 
■forged, resulting in the discharge of the 
-accused. If the complainant persists in 
taking the matter up to the re visional 
Court without any reasonable and pro- 
bable cause there seems no reason why 
he should not be liable for damages 
•on account of the latter proceedings, 
though there was no such liability on. 
account of the earlier one. 

Differing from the views expressed by 
the learned Judges of the Bombay High 
Court we would hold that the prosecu- 
tion finally terminated when the appli- 
cation in revision was dismissed and 
‘that the present plaintiff, if he can 
make out a case of malicious prosecu- 
tion which was false and without 
reasonable and probable cause, is en- 
titled to damages not only on account 
of the proceedings in the Magistrate’s 
Court but also the revisional proceoi- 
^ngs before the Sessions Judge. The 
latter has given him just as good a 
cause of action as the former. The 
appeal is allowed, the decree of the 
lower appellate Court is set aside and 
•the suit is remanded under 0. 41, R. 23 
to that Court for disposal. The costs 
wUl abide the event and will bo on the 
higher scale. 

Case remanded. 
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Sen, J. 

Ghasi and oi/ters— -Applicants, 

V. 

Emperor — Opposite Party. 

Criminal Ref. No. 608 of 1929, Decided 
on 7bh September 1929, made by Addi. 

Sess. Judge, Moradabad, D/- 2nd July 
1929. 

Penal Code, S. 424— Removal of property 
under attachment by third person claiming 

* J® Queition of title hat to be deter* 
tBlned before conviction. 

• The crucial question for determination under 
8. 424 is whether the alleged removal of pro* 
j . ^rty Is dishonest or frandnlent and therefore 
If persons clftiming title to s proportv under at* 
tMbmeiit iu execatioa of a dooioe'on another 
f ‘Kflmovo the same, the matter whether such pro* 
^ belonged to the aocnsed or no has to be 

1 nelennlned by criminal Oontt before deciding 
' «pon conviction : 22 Mad. Ifil, 

\ U.'" '• [P 829 0 2 ; P 830 0 1) 

^ itf. Wdliulldh — for, the Crown. 


Judgment. This is a reference by 
Mr. P. C. Agarwal, the learned Addi- 
tional Sessions Judge of Moradabad, re- 
commending that the conviction and sen- 
tence passed upon Ghasi, Dari and Gokul 
under S. 42i, I. P. C., be set aside. 

One Umar Daraz had a decree against 
Gan pat, Gangu and Dilsuhh. In execu- 
tion of the said decree, certain crops were 
attached and one Saadat was appointed 
shehna or bailiff to guard the crops. 
Ghasi, Dari and Gokul, in spite of resist- 
ance on the part of the shehna, cub and 
took away half the crops. The shehna 
lodged a complaint and the result was 
that Ghasi, Dari and Gokul were con- 
victed under S. 424, I. P. C., and sen- 
tenced to a fine of Es. 20 each. The plea 
put forward by the acou.K'd persons was 
that they had cultivated the crop and 
that there was nothing wrong, if they 
cut the crop and took the same away. 
The trial Court did not enter into the 
question whether the plea put forward 
by the accused was correct. 

The learned Magistrate in answer to 

the referring order observes as follows : 

“It is a general principle that a criminal 
Court cannot determine the title of a person to 
any property. Moreover the complainant had 
no opportunity to adduce any rebutting evi- 
dence as to the title, because he came to know 
of the defence only after he had completed his 
prosecution. In the prosecution, what he had 
to prove was only this that there was an at- 
tachment subsisting on the crop.'? in question 
and that the accused removed it during the 
attachment." 

Any determination of title by a cri- 
minal Court cannot have the force of a 
decree of a competent Court of civil 
jurisdiction. It may be necessary in 
certain cases to adjudicate upon an issue 
of title •with a view to determine whe- 
ther the offence charged bad been brought) 
home to the accused. S. 424, I. P. C., 
provides that whoever dishonestly or 
fraudulently removes any pro- 

perty of himself or any other person. . . , 
shall be punished with imprisonment of 
either description for a term which may 
extend to two years or with fine or with 
both. Ex hypothesi, the decree of Umar 
Daraz was not against Ghasi, ’Dari and 
Gokul. The latter admittedly removed 
some property alleging that the said 
property belonged to them. The crucial 
quesfctbn for determination therefore was 
whether the removal of the crops by 
these three persons was dishonest or 
fraudulent.' If they were the owners of 
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^'jbe crop and romovod tlie ^ame, their 
conduct -vms neither dishonest nor frau- 
dulent. Tlio matter ought to have l)een 
determined by the criminal Court wlio- 
ther the property belonged to the ac- 
cused. but this matter was not enquired 
into by the criminal Courl. 

The learned Sessions Judge upon an 
c.vamination of the record oaine to the 
conclusion that tim prosecution had 
utterly failed to establish tfiat tho crops 
belonged to the judgment-debtors of 
Umar Daraz. He furtlier found upon the 
ovidencu that CThasi was tiie owner of 
t!ic croji. The conviction of Ghasi.Dari 
and Gokul under S. 424, I. P. C.. could 
not therefore be maintained. 

iiy attention lias been drawn to a de- 
cision of the Madras High Court in Queen 
Empress v. Ohay}ja (1). The facts of this 
case are toto coele different from the 
case now before me and the decision is 
not helpful to the prosecution. 

^ I accept the reference and set aside 
tno conviction and the sentence. The fine 
if paid must be refunded, 

Co nviG tio7i set aside, 

U) [ISaci} Mad. 151=S M.L.J, 250. 
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MufCERji AND Young, JJ. 

In re, Union Indian Sugar Mills Co 
Ltd, 

Misc. Case No. 30 of 192G, Decided on 
i'iith November 1929. 

Companies Acl, S 179 (g)-Court ordering 
winding up of company— Advertisement for 
*ftle of Its mills— A' offering to purchase or 

take mortgage— A 's offer accepted -Settle- 
ment of mortgage terms being unsatisfac- 
tory A appealing to Privy Council— Direc- 
tion by Privy Council to place Z’s offer be- 
fore shareholders -But K applied that he 
was not willing to keep his offer any longer 
A held to be estopped from applying— 
Uffer, even though accepted by Court, held 
to have been accepted for Official Liquida- 
tors and hence binding as contract. 

On an order by the Court to wind up, a com- 
pany, in order to pay off the creditors, advertis- 
ed the sale of its mills. Among the ofiers that 
were received, the offer of one K was that ho 
would either take a mortgage or would pur- 
chase tho mjlJs. It was deoided fch it K should 
be mortgagee in possession in consideration of 
hiB advancing Rs. 10 lakhs. Tho consent of 
the shareholders was obtained. Then it was 
discovered that this amount was insufficient to 
pay the creditors and meet the costs of liquida- 
tion. A, accordingly, offered to pay fis 8Q 
thousand more. This offer was accepted and it 
was not thought nocessaty to oons“t Ih, 
a^reholdets of tha company, again. Bat be- 
ing dissatisflea with the terms of the mortgage 
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;.S s Itled by the Court, A went up to tho Privy 
Council III appeal. Thoir Lordships directed 
that the Scheme of mortgage for lO lakhs and 
fii thousmeJ shonll be put before the share- 
hoIdeiR for their consent. But when the 
m.ittcr came back before the Court K applied 
'Stating tliat he was unwilling to keep the offer 
inado by him open any longer. 

Held’, that A', who had induced the liquidat- 
ors of the company to act on the assertion that- 
lie was going to act in a particular manner,, 
should not 1)3 allowed to act otherwise than in. 
tho way promised, as the liquidators had acted 
in the rainiior suggested, and had thereby 
c'hanged their position : 20 Oal, 29C {P. C.) ; 
Cnfi-M cross V. Lorimer 3 H, L, C. 829 ; *U 
I, A. 203 (P, C.) ; 8, Cal, 455 and 1 All, 207 
( P. 5.) , R^L on, [p 335 c Ij 

Held also: that the offer that was accepted-by 
the Court was accepted on behalf of the Official 
Liquidators and the offer and acceptance 
should bo regarded as a valid and binding con- 
tract bstween K and* Official Liquidators^ 
although tho Judge himself took great interest 
and an active part in the settlement. 

[P 336 0 2] 

Held fiiriher, that K’s offer to take a mort- 
gage for 10 lakhs and 62 thousand must go be- 
fore the shareholders of the comoany for 
their approval. [p 337 C 1] 

K, N. Katju — fpi’ Shareholder. 

Te] Bahadur Sapru, S, N, Sapru and 
R, K. Malaviya — for Lala Kamlapat. 

Mukerji, J.—This is an application 
on behalf of the Official Liqudators ask- 
ing the Court to procoed to carry out 
the orders passed by their Lordships 
of the Priyj^ Council, 

A short history of the case will be* 
necessary to appreciate the situation. 
When the Union Indian Sugar Milla 
Co. Ltd., was ordered by the Court to 
be wound up, the question arose as to 
how money was to be raised in order to 
pay off the creditors. The usual metbod 
was to sell the assets of the company 
and raise money and accordingly the 
method was adopted and advertisemeuf'*^ 
for sale of the mills were put in papers.- 
For the present moment we will skip 
over what happened, till Mr, Kamlapat 
appeared on the scene with his offers- 
It may be mentioned here once for aW 
that Mr, Kamlapat is the principal ao^®^ 
in the scene and Mr. MotilaVs name 
joined at his instance, probably beoaus® 
that gentleman was a partner or rela* 
feion to Lila Kamlapat. It would be 
enough to continue the history with 
the name of Mr. Kamlapat alone. 
offer of Mr, Kamlapat was that he" 
would either take a mortgage (with 
powers of Managing Agents for 10 yeaw 
or he would purchase the mills. It 
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decided at a ceitaia stage that Mr. 
Kaoalapat would either be a mortgagee 
with possession of the property or that 
he would be its purchaser. lie was ac- 
cordingly put in possession of the same. 
Ultimately it was decided that Mr. 
Kamlapat should be a mortgagee in pos- 
session in consideration of his advanc- 
ing Rs. 10 lakhs. The consent of the 
shareholders of the company was ob- 
tained. Then it was discovered that the 
amount of 10 lakhs would nob be enough 
to pay the creditors and to meet the 
costs of liquidation. Mr. Kamlapat, 
accordingly offered to pay Rs, 63 thou- 
sand more. This offer was accepted and 
it was not thought necessary to consult 
the shareholder’s of the company again. 
The terms on which Mr. Kamlapat was 
to hold as the mortgagee were settled 
by the Court and the Official Liquida- 
tors were directed to execute a deed of 
mortgage with possession in favour of 
Mr. Kamlapat, Mr. Kamlapat was. how- 
ever, dissatisfied with the terms of the 
mortgage as settled by the Court and it 
,was also one of 'his contentions that he 
never undertook to be a mortgagee in 
possession and that he was to be a 
simple mortgagee as also the Managing 
Agent of the mills. 

Being dissatisfied with the terms 
of the mortgage as settled by this Court, 
Mr, Kamlapat went up to their Lord- 
ships of the Privy Council in appeal. 
Their Lordships were of opinion that 
the altered scheme of mortgage, viz., a 
mortgage for 10 lakhs and 62 thousand 
rapees should have been put before the 
shareholders for their consent (if they 
gave one) and their Lordships, therefore, 
set aside the orders of the Court sub- 
sequent to the stage at which, in the 
opinion of their Lordships, the scheme 
shoald have been put before the share- 
holders. Their Lordships gave direc- 
tions in the Eollowiag laQguage: 

A lusetiog of the shareholders- should be 
suQipon3d to consider *the amended soh 3 ine; 
jmd it seems advisable that the soheme as laid 
before the shareholders should be mote detail* 
befora and should reserve the power to 
too Court to approve modidoations, Kfean* 
while the prooeedings in the liquidation- should 
be oonftned to the sueps neoessary for laying 
the soheme before the meeting and reporting 
■aereon to the Ooart« ” 

Their Lordships expressed the opinion 
the proposed mortgage in favour of 

Mr. Kamlapat was to be a usufruotuary 
one. < 


When the muttor came back to this 
Court, Mr. Kainlaiiat made an applica- 
tion to the Coui't stating : 

“ they miwUlinj' to kci'p tht- olTers 

metde by tliem oc oitliLo; of them open aov 
longei'. Yonc potitioa -I's hcrchy withdraw 
and revoke such odors iincqui vocally. ’’ 

It is significant that the applicants 
did not ask for any refund of the money 
(to lakhs 62 thousand) they had Iiandod 
over to the liquidators. On this ap- 
plication being made to the learned 
Company Judge, he directed that the 
withdrawal of tiie oiler be recorded, 
The learned Judge left it open to the 
liquidators to take such steps as they 
might bo advised, It was in pursuance 
of this last order that the liquidators 
made the application as stated in the 
earlier part of this order. 

When tho application of the Official 
Liquidators came up for hearing, Messrs. 
Kamlapat and Moti Lai who bad been 
given previous notice of the application 
appeared by counsel. It was argued on 
one side that it was open to Messrs. 
Kamlapat and Mobilal to withdraw tlie 
offer and it was argued on tlie other 
side that they could nob withdraw the 
offer and the directions given by their 
Lordships of the Privy Council must be 
carried out. 

We have now to determine wlicthcr 
we can allow Messrs. Kamlapat and 
Moti Lai to withdraw the offer or whe-- 
ther the modified scheme of mortgage 
with possession should be placed .before 
tho shareholders. Wo have also to 
debermino wliether, in the case of 
any matter going before the share- 
holders, we should nob also ask them to- 
consider the offer of purchase made by 
Mr. Kamlapat, in the event they pre- 
f erred it to the mortgage for 10 lakhs . 
and 62 thousand rupees. If we decide 
that the matter should go before the 
shareholders, it . would be neoessary 
for us to frame the questions in some 
detail as to what were the points which 
the shareholders shoald consider as 
directed by their Lordships in their 
judgment and we have also to reserve 
power in suitable language to approve 
modifications. , 

Tho main thing for the present to- 
consider is, whether it is open to Lala 
Kamlapat to withdraw his offer. The- 
main argument on behalf of Lala Eam- 
lapat is that a party who has made an 
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is entitled to withdraw it l>ofore if) 
;ias been accepted by the other side. 

that it was for the shave- 
noldeiii to accept the oifer and as the 
nil CIS have not yet gone before them 
it is open to the person making the 
otter to witlidraw it. On the otiicr 
hand, the* contention on holi.aU of the 
Oilicial Liquidators and Dr. Katju who 
represented some of tiio sliaroholdors 
IS tliat Hr. lUxuilajiiit is cstopjped from 
withdrawing liis otters in tho circuni' 
stances of this case. 

The argument on behalf of Mr. Kaai- 
lajjat presupposes that he is in the 
position 01 a person making a proposal 
anil tho sliarcholders are in the posi- 
tion ol the person to wliom the propo- 
sal lias been made and there is no other 
party concerned in the affair. Their 
Loidships of tlie Privy Council have 
not decided xvhether S. 153, Companies 
Act was applicanle to the case of the 
offer made by Mr. Kamlapat, but has 
diiected that whether it was applicable 
or not, the procedure laid down in S. 
153 should be followed as it was once 
followed. Looking therefore into S. 
Ie3, wo have to determine the position 
of the shareholders. A reading of 
sub-S. (2), S. 153, will show that a mere 


agjeement on the part of the mombers 
or shareholders is not enough for the 
acceptance of a scheme. It is ultima- 
tely foi the Court either to sanction 
it or not to sanction it. It may, 

oxvever, be argued that, as the modified 
scheme of mortgage has not yet been put 
before the shareholders and has not yet 
been sanctioned by the Court, it is open 
to Ml, Kamlapat to withdraw the. offer 
to take a mortgage or to become tho 
purchaser. It is therefore, necessary 
to examine whether the contention of 
of the Official Liquidators and the 
shareholders that Mr. Kamlapat is 
estopped is right. 

The plea of estoppel is based on two 
giounds, first, it is urged that Messrs, 
Kamlapat and Motilal were bound to 
•mention before their Lordships of tho 
Privy Council that they intended to 
withdraw the offer, in case their Lord- 
ships held that the modified scheme of ^ 
mortgage should go before the share- 
holders. As matters now stand, if the 

this Court 

will not be in a position to carry out 
■the orders of their Lordships of the 


Privy Council. We- think that this con- 
tention of the liquidators is correct, 
though wo would not content ourselves 
witli this opinion and w'ould like to 
enter into the merits of the case and 
examine how far Kamlapat is estopped 
by his conduct in the proceedings in 
India the second ground of alleged estop- 
pel. 

In order to find out how far Mr. Kam- 
lapat is estopped from withdrawing his 
offers, it will be necesssry to go, with 
some detail, into the previous history of 
the case. We may state here that al- 
though there is the Official Liquidators' 
petition stating certain facts, we have 
not accepted those facts for the purpo- 
ses of this decision and for two reasons. 
Tho statement is not contained in an 
affidavit and, at the date of hearing, on" 
behalf of Mr. Kamlapat a petition was 
put in, stating some facts rather diffe- 
rently. We felt that it was not neces- 
sary to take evidence either .by calling 
witnesses or by affidavits. We decided 
to accept only such facts as "already ap- 
peared on the record. 

The references which we are going to 
make will be references to the paper 
book printed for the use of their Lord- 
ships of the Privy Council. The wind- 
ing up order in the case after some con- 
test by some of the shareholders was 
made and two gentlemen being mem- 
bers of the Bar were appointed Official 
liquidators (see p. 7). Notices for sale 
were issued by the Official Liquidators 
and one of the notices will be found 
printed as No. 7 on p. 9. The reserve 
price was Rs. 8 lakhs. On 23rd Octo- 
ber 1926, the Official Liquidators made 
a report to the Court, in which they 
said that the maximum offer so far 
received by them camo from two gentle- 
men, Lala Girdhari Lai and Lala Hazari 
Lai of Jhusi, who offered 11 lakhs of 
rupees and also to bear all the conve- 
yancing charges, which woul^ by 
means be small. The Company Judge* 
to whom the application was presentedt 
at a late hour, did not decide to accepli 
the offer at once and passed orders 
printed at p, 16, He proposed to con- 
firm the sale on 18th November 1926. 
was discovered, shortly after that better 
offers were likely to come and it would 
not be desirable to 'conclude the sale 
with the gentlemen from Jhusi. 

22nd November 1926, the Court had be- 
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loro it at least three offers of impor- 
taace. One was *for the sale of the 
entire property for U lakhs made by 
the Jhusi gentlemen. Another was made 
by Lala Harkishen Lai of the Punjab 
and the third by Mr. Kamlapat. The 
last mentioned two offers are printed 
at pp. 17 and 16 respectively of the 
paper book. In the result, on .22nd No- 
vember 1926 the Court by an order, de- 
cided that in view^of the offers since 
received, it could not sell the property 
out and out to the Jhusi gentlemen, 
Girdhari Lai and Hazari Lai. 

They were therefore practically 
sent out of the case. The case was ad- 
journed to 24:th November 1926 for ascer- 
taining certain terms proposed on be- 
half of Lala Harkishen Lai and it was 
directed that Messrs. Girdhari Lai, 
Hazari Lai and Kamlapat should also be 
represented in Court on that day. The 
proceedings of 24th November 1926 are 
printed at p. 1. They show that the 
three parties anxious to obtain the mills 
were represented in Court by learned 
counsel. After its reconsideration at 
the request of a learned counsel the 
offer of Messrs Girdhari Lai and Hazari 
Lai was rejected. The several offers 
then before the Court were con- 
sidered and it was 'ordered that they 
should be placed before the sharehol- 
ders. These offers are detailed at the 
bottom of p, 19, They were a scheme 
or carrying on the company as proposed 
by Lala Harkishen Lai, Then there 
was the scheme of Lala Kamlapat about 

usufructuary mortgagee 
and Managing Agent. The third offer 
was of Lala Harkishen Lai to purchase 
the entire cohoern for Hi lakhs of ru- 
^08 and lastly came the offer of Lala 
am apat to purchase the entire con- 
cern or 12 lakhs of rupees. The Court 
escribed fche^ offers of management and 
mortgage aa^ schemes" and fixed 16th 
eoember for the shareholders to con- 

mu* offers already described. 

0 Court then intimated to the public 
^ order that it was not pre- 

pared thereafter, to receive any further 
ers unless and until the offers then 
e ore it had been accepted or rejected 
y the shareholders. In spite of the 
ejection the offer of 11 lakhs of rupees 
mftde by Lalas Girdhari Lai and Hazari 
^1 to purchase the concern their coun- 
ftSmed. to keep the offers open, 


A meeting of the sliaruhcldors wa-" 
held. A report of tiie proceeding.'; i'j to 
be found printed at p. 22 to 2o. Ultima- 
tely the sharohcddor.-; accepteii the 
scheme of mortgage in favour of Lala 
Kamlapat {see 0 . 21). The rosult wa; 
that all other competitor.-; had tu leave 
the field and Mr. Kamlapat was in sole 
possession of it. The schemo which i-: 
printed at p. 16 was partly to the el feet 
that Mr. Kamlapat was depositing 1?« 
lakhs of rupees on 22nd November 1926 
and would deposit 3^ laklis witliin a 
month. He was accordingly called 
upon to deposit the balance of 8‘i lakhs 
of rupees in two days by an order dated 
20th December 1920. The next dav the 

■it 

Oilicial Liquidators reported that they 
had ascertained the amount of debt pay- 
able by the concern and had discovered 
that the total amount of debt payable 
would be somewhere near 10 lakhs and 
62 thousand rupees. The matter ac- 
cordingly came up before the Court on 
2 1st December 1926. The proceedings 
and the order are printed at p. 29 of 
the book. 

It was found that some more money 
was required and it was stated 
that if Mr. Kamlapat advanced the re- 
quired sum of money, it would not be 
necessary to sell the property out and out* 
to Mr.Kamlapat for 12 lakhs of rupees. 
For it was discovered that the scheme of 
mortgage would not meet the situation 
as it did not raise more than 10 lakhs 
of rupees. The only other alternative 
left was to sell the property to Lala 
Kamlapat who had made the highest • 
offer as the price. On behalf of some of 
the shareholders, Mr. Indu Bhusan 
Banerji, a learned counsel, stated that 
he had reasons to believe that Lala- 
Kamlapat had the interests of the share- 
holders at heart and he requested fch ; 
Court to defer passing final orders till 
the Courts reopened after the Christmas - 
holidays. He suggesljed that Lala Kam- 
lapat might be given immediate posses- 
sion over the Mills on the understand- 
ing that either an out and out sale or a 
mortgage would be effected in his favour 
in the near future. Mr.Kamlapat was 
not present in person, bub was repre- 
sented by his counsel Mr. Rama* 
kant Malaviya. He also* agreed to the- 
postponement of the final order. It was 
ordered that Mr. Kamlapat might be 
put in immediate possession of thee- 


•)-{4 Allahabad 


In re, i-KioN Sugar Mills (Mukerji, J.) 


1930 


uni] is and accessories on the undersband- 
in« that he would he either a mortgagee 
as jirojosod by him oi’ a tiurchasor, in 
eithei capacity lie being entitled to pos- 
session. The money paid by Lala liar- 
kislien Lai into Court was ordered to 
be returned. Tlic Court lixed 7tb Janu- 
ary 1927 for fni-ther orders in the case. 
In pursuance of this oidcr i^lr. Kamla- 
])at was jnit in possession on 21 th De- 
cember 'Die report to that effect 

of the ( hhcnil Liijnidators is printed at 
pp. dd and dl oi tlm paper- boolc. 

Dn (til January 1927, Mr. Kamlapat 
-made an ;ippli cation which is printed at 
p. d2. Jn it he stated that ho iiad seen 
most ol tlie creditors of the company 
and fully believed tliat the liabili- 
ties of the comtianywould be discharged 
in full with a sum of Rs. ten lakhs and 
.thirty -seven thousand. Taking another 
twenty -five thousand as the expenses 
of liquidation, Mr. Kamlapafc agreed to 
j)ay sixty-two thousand more and to 
take a mortgage on the terms proposed 
for advancing Rs. ten lakhs. He also 
intimated that he would keep his offer 
for purchasing the Mills for twelve 
lakhs of rupees open for another six 
months. On that day, tile Official Liqni- 
daiors made another i-eport, that the 
total claims received up to that day 
amounted to ten lakhs and sixty three 
thousand rupees. The Court then 
passed an order (dated 7th January 
1927) which is very important. 

The Court noted the fact that the 
Official Liquidators had reported that 
the total amount of the claims .received 
. came to well nigh ten lakhs and sixty 
four thousand rupees ; that Lala Kam- 
lapat had made an application estimat- 
ing the total liabilities of the company 
at ten lakhs and thirty-seven thousand 
rupees, that he had expressed his will- 
ingness to advance a further sum of 
rupees sixty-two thousand on the same 
terms as he hai formulated, for ad- 
vance of Rs. ten lakhs and that he had 
agreed to purchase the entire concern 
for twelve lakhs of rupees if it was 
found that the total debts payable by 
the concern exceeded the sum ol Rs. ten 
lakhs and sixty-two thousand. The 
Court also noted that Mr. Kamlapat 
had agreed that his offer to purchase at 
twelve lakhs would remain open for a 
period of six months from .7th January 
1.927.^ Then the-Court .passed the fol. 


lowing order. We shall only quote the 
more imporbanb passages. The .entire 
order is printed at p. 35 : 

“It ippaixrs fco ns that as far as can be fore- 
at pa-sent, the sum of Rs. ten lakhs and 
fii.xty-tvyo -thousand should be sufficient to meat 
all valid claims of the creditors inclufling 
the costs of lirjuidaiiou. and the information 
accorded to ns at present is sufficient to justifv 
our thinking that the creditors will run no 
ris if the oiler of Lala Kamlapat which has 
been made today is accepted . . . Wo ac* 
cordingly fix -isth February. The Official 
Lir-jiiid ifcors shall submit their report on 28th 
Jaiiu iry . . , and it will be only for some 

. cogc'Ut and some unforeseen reason that we 
.shall refrain from passing a final order on 
25th February. That order will either be ac- 
ceptance of the scheme of mortgage or accept- 
ance of Rs 'welve lakhs - from Lala KamUpat. 
We arc not prepared to eotertain any alter- 
native scheme of any description at this stige 
of the proceedings.” 


It was found that the sum of Rs. ten 
lakhs and sixty -two thousand proved 
sufficient to pay all the creditors, some 
of whom agreed, by way of compromise 
to receive less than their full claim. On 
25th Peb ruary the Court directed that 
mortgage deed be executed in favour of 
Mr. Kamlapat for the sum of Bs. ten 
lakhs and sixty-two thousand : see p. 
37. The situation at present is that 
the creditors have been paid and a sum 
of money is in the hands of the Official 
Liq uidators, sufficient to meet the liqui- 
dation expenses and expenses of Court 
unless further litigation is to follow. 

The question now is whether in the 
circumstances detailed above Mr. Kamla- 
pat is to be permitted to withdraw hifl 
offer. The withd rawal of the other in- 
volves the return of his money to Mr. 
Kimlapat. It is impossible now for the 
Official Liquidators to find the money 
and, on the information furnished by 
Mr. Kamlapat’s counsel, the value of the 
machinery has considerably gone down 
and it is not to be hoped for that any 
sale of the property would bring any* 
thing like twelve lakhs of rupees offsr®® 
by Mr. Kamlapat. 

In the teeth of the history of the e&sei 
as narrated ajbove, the learned counsel 
for Mr. Kamlapat has argued that ther® 
can 1)0 no case of estoppel agaiust bw 
client. His argument was that 9. Mp' 
Evidence Act, did not apply, that hU 
client did not assert the truth of ® 
thing ” and he was not making an asser* 
tion to the contrary of any of his asss^ 
tions made before and that S, 115 con* 
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tained only a rule of evidence and 
nothing more. Acceding, without deci- 
ding, that S, 115 does not apply, it is 
clear to us that the entire rule of es- 
toppel is not contained in S. 115, Bvi. 
dence Act. For example, Ss. 11 and 43, 
T. P. Act, contain rules of estoppel. It 
is, therefore, not right to say that if 
the present case do not fall within the 
language of S. 115, Evidence Act, Mr. 
Kamlapat is entitled to withdraw his 
offer quietly and, thereafter, to ask for 
repayment of his money. 

Authorities have laid down from time 
to time that people, who liavo induced 
others to act on the assertion that they 
were goiug to act in a particular man- 
ner, have not been allowed to act other- 
wise than in the way promised, if the 
other party have acted in the manner 
Isuggested, and have thereby changed 
their position. This was held, without 
any reference to S. 115, Evidence Act. 
The case of Sarat Chandra Deb v. Gopal 
Chandra Laha (1), decided by their 
liOrdships of the Privy Council may be 
-described as one of the leading cases on 
the law of estoppel. In that particular 
• case, the party who was held to have 
been estopped by his conduct held out 
that the mortgagor was _ entitled to 
.mortgage the property and the case fell 
within the language of S. 115, Evidence 
Act, But bhuir Lordships quoted at 
P* 311, the following passage from a de- 
cision of the House of Lords, with ap- 
proval: 

. doctrine will apply, which is to be 

Relieve, in the Uws of all civilized 
nations, that if ^ man, either by words or by 
COD Uotp hA8 inbima*;ad that he cotisen6«i to aa 
act wmoh has be^n done and that lio will offer 

beenTwlin"* *!/ although it could not bavo 
Si tbiri without his consent, and 

which ( Others to do that from 
rnnM absumed. ha 

•» '>« had 

have so ofvan f uPu prejudice of those who 

iXrenaf aTh. J '■ ottothofair 

.mierenee to be drawn from big coaduct. . ■’ 

Inderjit 

S*nffM3}, the apnellant’s counsel asked 
the High Court of Calcutta to coniine 
‘ Caeir decision to one particular point, 

I. A. 203=0 Sar, 

lux 

fn?l UO^* ^ ^ 

1 *- 


the counsel having given an undertai - 
ing that no appeal could be filed to Ho- 
Majesty in Council. Tlie High Cour: 
acceded to the request and decided tha: 
point alone. By asking the High Coui'j 
bo Goufine their decision to one poim 
only, the appellant obtained an advan- 
tage, as described in the judgment. 
Notwithstanding this undertaking givet: 
to the Court, the appellant filed" an a] - 
peal before Her ilajesty in Council. 
was held that the appeal was nob maii.- 
tainable. Tiieir Lordships held (a: 
p. 207 of the report) that the appeal 
had been brought in violation of good 
faith and it could not be maintained. 
This case is a sullicienfc answer to the 
argument of Sir Tej Bahadur Sapru, ad- 
vanced on behalf of Mr. Kamlapat, that 
whatever his client agreed to do was in 
the nature of an offer to the Court, that 
a Court could not be a party to a cor- 
tract and that, therefore, his client wa- 
entitled to resile from his offer. In the 
case before their Lordships of the Privy 
Council it might very well have been 
argued that the High Court of Calcutta 
accepted the offer of counsel and the 
Court, as such, could not be a party to 
a contract. 

Thai© are numerous cases decided in 
India where parties to proceedings in 
Court have been held bound to respect 
the undertakings given by themselves.- 
Uttam Chandra v. Khetra Nath, (4) was 
a case in which, in execution of a dec- 
ree, a certain property was sold and the 
judginent-debtor applied for the setting 
aside of the sale on the ground of irre- 
gularity and fraud. It was agreed bet- 
ween the decree-holder and the judg- 
ment-debtor that the latter should have 
given him a certain amount of time to 
pay up the decretal amount and that if 
he failed to pay up. the sale should 
stand good. The iudgment-dahtor did 
nob pay in full and asked for his appli- 
cation bo be tried. Tha High Gouri 
held that the judgment-debtor was 
bound by his agreement and he was es- 
topped from contesting the legality of 
the sale. This case again, is an answer to 
Mr, Kamlapat’s conns d's argument, that 
whatever advantage his client re eived 
he received it at the hands of the Court 
and that, therefore, he was in a position 
to lawfully withdraw from his offer. 

In the case of Pratap Chandra Dan v 
fU fl!J02] 29 Car. m, * 


3;in Allahabad 


In re, U^’Io^' Sugab Mills (Mukerji, J.) 


A^nthonii (,j). :he jiulgrnent-debtor was 
in eMcfubion of a clocree before 
th-,' iiine tor filing an appeal against the 
nocvee liad expired. He put in a peti- 
tion to the Court agreeing not to prefer 
an appeal against the jiulgmont and the 
decroe-holder agreed that tho judgment- 
debtor mi gilt be reloaded from the arrest 
and miglit be allowol to iriy t;io decre- 
tal amount ip/ instaknonts. Ttio judg- 
mont-debfcor. not-witbstanding this ag- 
reement, filed an ;ai>])eal. It was hold 
tliat the apjjeal could not be maintained 
by him. A similar decision was arrived 
at Ipv a Full Bench of our own High 
Court in the case of Ananta Das v. 
Ash burner A (b). 

It is not necessary to quote more 
cases. Let us new consider tho facts of 
the present case in the light of the law 
as settled by the anthorities quoted 
above. We have mentioned that, to start 
with, Messrs. Gird ha ri Lai and Hazari 
Lai ollered to purchase the entire as- 
sets of the company for Rs. 11,00,000, 
Then appeared on tlie scene, besides 
others, Messrs. Flar Kishen Lai and 
Kamlapat. Lai a Harkishen Lai’s terms 
are noted at p. 14 of tho paper-book, io 
the order of tiie Court. Lai Har Kishen 
Lai agreed to be an usufructuary mort- 
gagee for a period of ten years, at the 
end of which he offered to return the 
premises free from all encumbrauces. He 
also offered to puixshase the entire pro- ' 
party for Rs. 11^ lakhs. As already 
stated, tho terms of Kamlapat's offers 
are to be found at p. 16'of the paper- 
book. Initially, he offered, besides his 
offer to be a mortgagee, to purchase the 
property for Es. llji lakhs. When he 
found that Lala Har Kishen was agree- 
able to pay that sum, he increased his 
offer of purchase for Rs. 12j lakhs. Mr, 
Kamlapat, by offering more acceptable 
terms, ousted all competitors from the 
the scene and induced the Official Liqui- 
dators and the Court to accept his 
offers. If he now withdraws his offer, 
on his own showing, it would be im- 
possible to get Rs. 12 lakhs for the 
property and it would be impossible 
to get a man who would take a 
usufructuary mortgage for Rs. 10 lakhs 
and sixty-two thousands. Sir Tej Ba- 
hadur, Sapru, on behalf of Mr..Kam. 
lapat, stated to us that the machinery 

(5) tl882l 8 Oal. 465=10 0. L. R.Tls! 

(6) [1875] All. 267 (F.B.). 
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with which the factory was fife feed was- 
meant; to manufacture sugar out of raw 
sugai or gur, that the machinery now 
m vogue and yielding more profits was 
a machinery which used, instead of 
raw sugar, sugarcanes directly, and that- 
unless and until a further large sum of 
money was invested, .it was not likely 
that the concern would ever pay. Ife. 
is, therefore, in view of the change in 
the method of manufacture that Mr. 
Kamlapat is anxious to withdraw from 
his bargain. It may be pure ill-luck 
that induced him'to enter in to the bar- 
gain, but he cannot dump his own mis-- 
fortune on other people and back out of 
his undertaking. We need hardly point 
out that Mr. Kamlapat has been in pos- 
session of the entire belongings of the^ 
company from 24th December 1926- 
If he has been unable to make any pro- 
fits, that is neither here nor there. 

The proceedings before the Coart 
which considered the several offers 
made by several persons for taking morfc- 
gage of the property or purchasing the 
same may be looked upon as negotia* 
tiops between those parties and the 
Official Liquidators, under the supervi- 
sion of the Court. In so far as the • 
Court intervened, it intervened for the 
benefit of the Official Liquidators and, 
through them for the benefit of the credi- 
tors and ultimately of the shareholders.! 
The offers that avere accepted by the 
•Court, when accepted on behalf of the 
Official Liquidators and the offer and; 
acceptance may be regarded as a valid; 
and binding contract between Mr, Kaffl-i 
lapat and the Official Liquidators, al*{ 
though the Judges themselves took a 
great interest and an active part in the 
settlement of the terms. In tho Privjt 
Council case of Amir AH v. Maharant 
Inderjit Singh (3), the offer of the eoan- 
sel through the Court was accepted as®; 
valid agreement by their Lordships oi 
the Privy Council. Whether, tbflrt' 
fore, we look upon the final conclusio^^' 
as an agreement enforceable in law 
therefore, a contract, between Mr. KaW*' 
lapat on tho one hand and the Official- 
Liquidators on the other, or whether w®' 
say that Mr. Kamlapat is estopped fro^ 
withdrawing his offer, the result i®* 
the same. The result is that MT' 
Kamlapat’s ofier to take a mortgage for 
Rs. ten lakhs and sixty-two thousands* 
and in the alternative, to purchase the^ 
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entire concern for Es. 12 lakhs must go 
before the shareholders of the company 
for their approval. 

It seems to us to be abundantly clear 
that the offer to take a mortgage of the 
property of the company for Rs. 
ten lakhs sixty-two thousand alone can- 
not go before the shareholders. The 
parties must be restored to the same 
position in which they were before the 
Court accepted Mr. Kamlapat s offer to 
increase the mortgage money by Es. 
sixty-two thousand It‘may be, as pointed 
out by their Lordships of the Privy 
Council themselves, that the addition of 
Rs. sixty-two thousand to mortgage 
money might have influenced the judg- 
ment of the shareholders. They might 
have preferred an out and out sale of 
the premises and machinery instead of 
allowing a mortgage for the increased 
amount. It was only when one of the 
offers, viz., that of mortgage, described 
as the scheme ” was accepted that the 
offer of purchase fell through. Mr. 
Kamlapat stated, in so many words, 
that he left his offer or purchase open 
for a period of six months. He bad to 
keep that offer open, for it was not yet 
known whether the sum of Bs. ten lakhs 
sixty-two thousand would be enough to 
meet all the claims against the company: 
' see p. 32, application of Mr. Kamlapat 
and the Court’s order at p. 35, both 
dated 7th January 1927. 

Their Lordships of the Privy Council 
have directed that the terms for the 
consideration of the shareholders should 
be in greater detail and there should be 
reserved a power for the Court to mo- 
dify the terms. It is, therefore, neces- 
sary to hear the parties further, in 
order to enable the Court to formulate 
the terms of the offers that should go 
before the shareholders and to formu- 
late the language in which the Court’s 
power to interfere is to be reserved. 
This judgment only determines the pro- 
cedure which the Court has decided to 
adopt, in pursuance of the orders of His 
Majesty in Council, and in spite of the 
iormal withdrawal of the offer by Messrs. 
Kamlapat and Moti Lai. The case 
should now be put up on 20th November 
1929,' for the purpose indicated above. 

y;S,/B,K, Order aeoordingly. 
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SULAIMAN AND KeNDALL, JT. 

Sarju Teiran— Plaintiff — Appellant. 

V. 

Shah Mohammad Amin and ‘ithers — 
Defendants — Respondents. 

Second Appeal No. 2091 of 192'?, De- 
cided on IDfch December 1929, against 
decree of First Addi, Sub- Judge, Gorakh- 
pur, D/- 25fcli July 1927; 

(a) Agra Pre-emption Act, S. 8 (c)~Omis- 
sion of recital in sale deed as to purpose f(ir 
which properly is acquired is not fatal — 
This can be proved by extrinsic evidence. 

Tho omission of any recitala aa tj tlm pur* 
pose for which the property is acquired in the 
sale deed is not a fatal defect. It is open to 
tho vendee to show by other evidence, even* 
though there may not be any such recital, 
what the real purpose of tho purchase is though 
of course an. omission of euch a purposo from 
the sale deed may be a strong piece of ovidence 
against him. [P 33H C ] J. 

(b) Agra Pre-emption Act, S. 8 {c)“"Cuili* 
vation of sugar cane crop is agricultural 
pursuit distinct from industry of manu fac- 
turing sugar. 

Sugar plantation or the cultivation of sugar - 
cane crop is an agricultural pursuit quite dif- 
ferent and distinct from the industry of manu- 
facturing sugar. The .setting up of even a 
model farm, the main object of which may bo 
to experiment on the quality of the sugarcano 
produced or to serve as an object lesson to the 
neighbouring cultivating classes would bo tO' 
bring about an improvement in tho cultivation 
of sugarcane, i. e., a promotion of agriculture. 
That object cannot be treated as the purpose 
of a manufacturing industry itself : A. I, R. 
1930 All, 77, Foil, [P 338 C U 

(c) Agra Pre-emption Act, S. 6 (c)— Pri- 
mary and main object of purchase of entire 
land should be manufacturing — Burden of 
proof lies on vendee. 

A vendee who takes up surplus land, intend- 
ing to hold it in reserve for futuro'use when he 
can afford to extend his factory will not be 
protected under S. 8. The primary and main 
object of the purchase of the entire land should 
be the manufacturing purpose and the land so 
purchased should in good faith be substan- 
tially utilized for that purposo within one 
year. The burden of showing that the case 
falls within the exception contained in S. 8 
undoubtedly lies on. the vendee. [P 338 C 2] 

S, E, Dar and Baleskwari Prasad — 
for Appellant, 

K. N. Katju — for Respondents. 

Sitlaiman, J.— This is a plaintiff’s 
appeal arising out of a suit for pi-e-emp- 
tion. The principal defence raised by 
the vendee was that the purchase bad 
been for the purpose of a manufacturing 
industry. The Court below held against 
the defendant and decreed the claim. 
Cn appeal th^lpwer appellate Court has^ 
dismissed the suit in its entirety. 
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There was an express recital in tho 
sale flced as to tlie purpose for wiiich 
the property was l)eing acquired. The 
lower apjieilate Court dilTering from the 
.Court o! first instance held that the 
omission of any recitals in the sale deed 
was not a fatal defect. In our opinion 
this view was correct. Tt i.s opon to the 
vendee to show by other evidence, even 
though there may not he any such reci- 
tal, what the real purpose of tho pur- 
chase was, though of course an omission 
of Such a purpose from the sale deed may 
be a strong piece of evidence against him. 

The learned Judge does appear to 
liavsj found that tho purpose of tlie pur- 
chase was to start the sugar industry." 
He has held: 

‘‘tha land in all \s aboufe seven bighas, on one 
igha stand tho [daut, shed &c. and on tho 
remaining six bighas, a model farm is set up- 
go to work the industry/' 

There can be no doubt that he found 
that the purpose of the purchase of at 
least some land was to set up a manu- 
facturing industry and that one bigha 
of lana out of the area purcliased was 
actually utilized for that purpose within 
one > ear of tho purchase. His finding, 
howevei, does not make it clear whether 
the remaining six bigbas of land on 
which, according to him, a model farm 
exists was required for the same manu- 
facturing purpose. 

It has been laid down by this Court 
in the case of the Punjab Sugar Mills 
Co. Ltd.'^, TjachUman Prasad (L) that 
sugar plantation or the cultivation of 
of sugarcane crop is an agricultural pur- 
suit quite different and distinct from the 
industry of manufacturing sugar. The set- 
ting up of even a model farm, the main 
object of which may be to experiment 
on the quality of the sugarcane pro- 
duced or to serve as an object lesson to 
“®iShbouring cultivating classes, 
would be to bring about an improvement 
in the cultivation of sugarcane, i. e., a 
promotion of agriculture. That object can- 
not be treated as the purpose of a manu- 
facturing industry itself. Improvement in 
the quality of sugarcane, which would 
ultimately serve as raw material for con- 
sumption of the factory is for the pur- 
pose of improving cultivation and agri- 
cultrire, and not manufacture. On the 
other hand it is possible that although 
only one bigha of land is actually occu 

p jed by the plant, shed & c. more space 
11) A. I, K. miTAn:??. — = 
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IS required for the purpose of the manu- 
facturing factory itself. 

It has been contended on behalf of 
the respondent that the land might have 

been actually acquired with the ititen- 

t ion of utilizing it at tlie time when ex- 
tensions are to be made for the factory 
winch has bee a set up. We do not think 
that a vendee who takes up surplus land 
intending to hold it in reserve for future 
use when he can afford to extend his' 
factory, would be protected under this 
section. The primary and main object 
of the purchase of the entire land should 
be the manufacturing purpose and the 
land so purchased should in good faith 
bo substantially utilized for that pur- 
pose within one year. The burden of 
showing that the case falls within the 
exception contained in S. 8 undoubtedly 
lies on the vendee. 

In our opinion the findings of the 
lower appellate Court are insufficient in 
themselves for a complete disposal of 
this appeal. Wo accordingly send down 
the following issue for determination; 

Whether the whole or any part of tho 
remaining six bighas, on which it is 
stated that a model farm exists, can bo 
inferred to have been reasonably re- 
quiied for the purposes of the manufac- 
turing industry? 

As the case has not been approached 
ill the Courts from this standpoint, we 
direct that the parties should bo at 
liberty to produce fresh evidence if they 
consider necessary. The finding should 
be returned within three months, if 
practicable, and on return oL-the finding 

the usual ten days will be allowed for 
objections, 

v,S,/r,k. Case remanded, 
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Niamatullah, J. 

Mohammad Tumf — Plaintiff— Ap- 
pellant. 

V. 

Suraj Bali Singh and another 
fondants Eespondents. 

Second Appeal No. 957 of 1928, De- 
cided on 20th January 1930, against 
decree of Sub-Judge, Jaunpur. D/- 3nd 
March 1923. 

fa) Eateraentt Act, S. 4 — QueiUon wfce* 
tfaer party ha« indefeasible right t« «« 
something on another's land is miMcl qiiss* 
tion o f law and fact, ^ 

The question whether a patty baa an 1*^* 
udfeasihle right to do something on tha lano 
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ioimd to belong to aaothor is a mixed qnos- 
tiou ol law and faot. Tho witnesses are .to 
iprove fasts or acts done, ami it is for the 
■Court to affirm or negative the existence of an 
alleged right on such facts being considered 
iQ relation to the rube of liw applicatde to the 
■question. . [P-?1!)0 2J 

(b) Caiements Act, S, 18 — Villagers tak' 
jng wood from landlord's jungle without 
bis knowledge cannot acquire right to cut 
•and appropriate wood — If such acts are 
with permission or * acquiescence that 
•amounts to license — Easements Act, S. 52. 

One or more^inbaoitints of a village taking 
wood from the landlord’s jungle without the 
latter's knowledge c.annot by so doing for any 
Jength of time acquire a right to cut and ap- 
propriate wood contrary to the wishes of the 
latter. Similar acts done with the permis- 
cion or acquiescence of the ownor being refer- 
able to a license express or implied cannot like- 
wise confer a right as against him.CP 340 0 I, 2] 
{c) Easements Act, S 18 — Court before 
srecognizing custom should be satisfied of 
its reasonableness and certainty and conti- 
Auout and open enjoyment — Custom. 

. A Court should not decide that a local cus- 
tom, such as cutting wood from a quugle 
exists, unless the Court is satisfied of its rea- 
sonableness and its certainty as to extent and 
application, ani is further 'Satisflod by the 
evidence that the enjoyment of the right waa 
not by leave granted or by stealth or by force, 
and that it had been opjuly enjoyed for such 
a length of time as suggests that originally 
by agreement or otherwise the usage had be- 
come a customary law of the place in respect 
of the persons and things which it con- 
oerned : 17 AIL 87, Bel, on. [P 340 C 2] 

Mushtaq Ahinad^iov Appellant. 

Kedar Nath Sinha — for Respondents. 

Judgment. — ^This appeal arises out 
of a suit brought by the plaintiff for a 
declaration that he is the owner of 
plot 410, which is jungle, situated in 
village Saraiya in the 'Jaunpur district, 
and that the defendants have no inter- 
est in it. The defence was that the 
village originally belonged to the an- 
cestor of the defendants who sold it to 
the plaintiff’s ancestor exempting jungle 
and waste land. The plot in dispute 
is the remnant of a jungle, part of 
which has since become cultivated land. 
It is pleaded that the plaintiff was not 

in possession of the plot in dispute at 

any time within 12 years before the 
suit and that the defendants have been 
in proprietary and adverse possession 
thereof for a considerable length of^ 
time. Lastly, it is claimed that the 
defendants and their ancestors have 
been grazing their cattle in this jangle 
and other .jungles Jn 'the village and 
taking wood therefrom, that it is not 
open to the .plaintiff to convert the 
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plot; into cultivated land 'and tiiat the 
plaintiff is hound fro leave the jungle 
intact for tho benoGt of the defendants. 
Tile Courts below have overruled tiio 
defence as regards fclie defendants’ al- 
leged proprietary right acquired by 
adverse possession or'indopsildently of 
it. The defendants have been found to 
be no heirs of ‘the original proprietor 
who sold the village to the plaintiff’s 
ancesfcor. The Court of first instance 
declared tlieir right to graze their eat- 
tie in any part of the land in suib 
which is still jungle. The plaintift’s 
right of ownership, subject fro the 
above reservation, was declared. The 
plainfeiff-appellant acquiesced in tlie 
decree of the trial Court but the defen- 
dants appealed. The lower appellate 
Court modified the decree of the trial 

Court declaring tho defendants’ : 

“ right to grazo cattle and collect “ dbak " 
wood in the portion o! the plot which still 
retains the character of a jnngli', ” 

The plaintiff, has appealed to this 
Court. 

The defendants attempted to estab- 
lish fcheir long and continued posses- 
sion of the plot in dispute as heirs of 
one Matai, who is noted in sefctlemenfc 
papers as the person in possession of 
it (qabiz). The lower appellate Court 
has found that Matai was a “ sadhu " 
occupying a hut (kuti) in tlie jungle and 
that the plaintiff “ out of regard for 
him allowed him the use of the jun- 
gle, ” It has concluded that Matai’s 
“ rights in the 'jungle were merely 
personal. ” The respondents’ case' based 
on fcheir proprietary *righfc 'and adverse 
possession 'failed and has not been 
pressed before me. • The judgment of 
the lower appellate Court recognising 
the defendants' right to take *' dhak '* 
wood is cryptic and the ground on 
which it is based is not intelligible. 
The whole question has been disposed 
of in the following sentence.: 

" Bub the appellants are on stronger 
ground ' when they allege that they have a 
right to gra!:3 cattle aud collect. *‘(lbak“ 
wood in the jungle. ” 

The question whether a party has an 
indefeasible right to do something on 
the land found to belong to another is 
a mixed question of law and fact. The 
witnesses are to prove facts or acts 
dona and it is for the Court -to 'affirm 
or negative the existence pf an ' alleged 
right, on such facts being vconsidered 
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Ill relation to tlio nile of law applicable 
to the <)uestion. J am unable to ascet'- 
tain from the judgment of the learned 
dud go wliat facts: or acts done by the 
defendants and lor what length of time 
are, in his f>pinion, established by evi- 
dence nor has he referred to the rule of 
law under which the defendants can be 
said to have aenuired the i-ight to take 
dhak ” wood irom the portion of the 
laud wlii<di is still jungle. The judg- 
ment is enually vagno as tc whether 
the defendant'^ can insist on the jungle 
being maintained for their benefit as 
they claim. 1. ndor these circumstances 
1 called upon the learned counsel for 
tlie defeii Jants to refer to the rule of 
law and to tlio evidence he relies on. 
In formulating his case he based 
it *011 a customary right of ease- 
iiient which he contends, is estab- 
lished by tlie evidence of one of 
the defendants Ram Narain Singh, 
and the defendants’ witnesses, Ram 
Niranjau Singh and 'Beni Singh. Ram 
Narain ^ Bijigh, defendant, states that 
his family have always cut wood with- 
out the permission of the plaintiff and 
that the plaintiff, never had any wood, 
cub in the jungle. Ram Niranjan only 
states generally that the defendants 
have always been in possession of the 
jungle and tliat the plaintiff never had 
any .sort of • possession. Beni Singh 
states that the defendants have been in 
possession of the jungle, they graze 
their '^'cattle and take wood from it, 
tiiat the village people also graze their 
cattle in the jungle bub with the de- 
fendants* permission. This ‘is the 
whole of the evidence on which a case 
of customary right of easement can be 
based. No such right was pleaded in 
the written statement, the defendants 
claiming only proprietary right by ad- 
verse possession. The evidence noted 
above is directed to proving ‘a case of 
that kind 'which has, however, been 
negatived by the lower Courts. The 
lower appellate Court has neverthe- 
less found that the defendants have a 
right to take “ dhak ” wood from the 
jungle as they have hitherto done. 

Apart from adverse possession or 
prescriptive easement which is nob re- 
lied on before me and which has to be 
established in term of S. 15, Easements 
Act, one or more inhabitants of a vil- 
jlage taking wood from the landlord’s 
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jungle without the labter’.s knowled'^e 
cannot, by so do jug for any length of! 
time acquire a right to cub and appro- 
priabe wood contrary to the wishes of 
the latter. Similar acta done with the 
permission or acquiescence of the 
owner being referable to a license ex- 
press or implied cannot likewise confer 
a •‘right as against him. Customary- 
easements are provided for by S. 16, 
Easements Act, which enacts that an 
easement may be acquired in virtue of. 
a local custom and that such ease- 
ments are called customary ease- 
ments. Ulus, (a) and (b), appended to^ 
that section explain what is the charac- 
ter of this class of easements. Both 
are eases where any^ one residing in a 
village or town is entitled bo do some- 
thing with reference to another's pro- 
perty which in the absence of a local, 
custom to the contrary would be un- 
lawful, Such custom has the force of 
law in that village or town empower- 
ing on the one hand the inhabitants- 
thereof to do what they have apart 
from the custom no right to do it, and 
on the other hand restraining the owner 
of a property affected by such custom* 
to refrain from objecting bo what he- 
would but for the custom be 'entitled to* 
object to. 

As observed in Ku<ir Sen v. 
man (1) at'p. 192 : 

” A Court should not decide that a local 
custom such as that set up in this case, exists 
unless the Oourt is satisfied of its reasonable* 
ness and its certainty as to extent and ap* 
plication and is further satisfied by •the •eyi'i 
deuce that the enjoyment of the right was not 
by leave granted or by stealth or by force and 
that it had been openly enjoyed for such a 
length of time as suggests that originally, by 
agreement or otherwise the usage had become 
a customary law of the place in respect of the' 
persons and things which it concerned. ” 

The defendants repudiate the sug- 
gestion that they took " dhak ’’ wood 
with the plaintiff's consent. Therefore 
they took it by force or by stealth- 
They claim the right to take it bo the- 
exclusion of everybody else. Other 
inhabitants of the village graze tbflir 
cattle in the jungle with the permis* 
sion of the defendants, .according to ft* 
witness of theirs and not because they 
have a right to do so under a local cus- 
tom. We are, however, concerned dnlr 
with the defendants* right to take wood 
from the ju ngle. As regards reason- 

(1) [18951 ,17 Aik 87=(1895) A. W. N. iO, 
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^-bleness of the defendants’ claim it 
'Should be observed, there is no limit to 
the quantity of wood they can take 
from the jungle. The evidence refers 
-to the defendants having a right to 
“cut ” wood from the jungle. If they 
4)0 assumed to have the 'right to do so 
they can cut the whole jungle. The 
learned District Judge has declared the 
defendants’ right to '* collect ” wooci 
^from the jungle. This may mean that 
-the defendants have merely the right 
to take dry wood Tying in the jungle. 
■In any case the evidence does not if 
believed establish any right of custo- 
mary easement which the defendants 
can enforce against the plaintiff. 

In the view of the case taken by me, 
this appeal is allowed, the decree of the 
lower appellate Court is set aside and 
that of the Court of first instance is 
•restored. The defendants-i’esx)ondents 
-shall pay the x)lainbitrs costs of this 
-Court and of the lower appellate Court. 

V.S./R.K. - Appeal alloived. 

_ 
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SULAIMAN AND KENDALL, JJ, 

Mt, Bhagwan Dei — Defendant — Ap" 

Reliant. 

.. 

V, 

.* Shib Singh — Plaintiff — Baspondent. 

First Appeal No, 406 of 1926, Decided 
•on 28th November 1929. 

(b) Hindu Law— Joint family — Effect of 
<onver«ion. 

Where a member of a joint Hindu famil}' 
becomes a -convert to another religion, there 
is a break in tbe joint status of the family; 
39 All. 497 and 33 All. 35G' (P.C.), Rel on. 

■ ' [P 342 C 1] 

(b) Hindu Law — Joint family — Presump* 

%ion it of jointneic. 

Every Hindu family is preaumod to be joint 
unlesB division is proved and burden of prov- 
ing it is on party alleging it [P 342 C 2] 

(*) Hindu Law— Widow— Status of widow 
in joint Hindu family and in separated 
31indu family — Extent of her rights en- 
unciated. . 

In a joint Hindu family a 'widow ie not 
entitled to any property as a Hindu widow. 
She has only a right to be maintained out of 
tbe income of the family property. If the 
faipily is separated, she only acquires a Hindu 
widow’s eatato in the property left by her hus- 
•band and by no agreement with tbe reversioner 
or adverse possession can she enbanco her 
right and ripen it into full proprietorship: 
1904 P. 0. 131, Foil [P 342 0 1] 

■ (<0 Registration Act, S. 17 — Document 
evidencing family arrangement requires 
sregistratlon — Evidence Act, S. 92. 

Boo aments evidenoing family arrangement 
qfiaollBg immovable property require |o be 


registered .'tud if such documents mo not regi''* 
tered, they iire wholly luadiniRsihlo in ov- 
deiije (CfUrf Ijnio • 2] 

(e) Record-of-Rights — Entry in — Presump- 
tion arises as to possession of tht; person 
recorded. 

Entry in the Rocoi'd-of-liiglii>s r;us'‘H a prima 
facie presumption of possts-ion in favour of 
party in whose name such OMtirv i'; ni;i.de. 

rp3u:. Cl] 

B. Malik and P, L. Banen/ for Ap- 
pellant. 

Bkagwatt Shankar^ Durga. Prasad^ 
K. G. Mital and S, N. Varma—tor Be?- 
pondents. 

Suiaiman, J . — This is a defendant’s 
appeal arising out of a suit foi a decla- 
ration of the plaintiff’s right in the pro- 
perty detailed in the plaint. The pedi- 
gree is printed at p. 22, and shows that 
Laoti Bara had two sons, Nahar Singh 
and Saheb .Singh. The x)laintiff Sliib 
Singh is the son of Saheb Singh. Nahar 
Singh’s widow was Alt. Ghaoni, and lie 
left a son Chait Ram. Chait Ram died, 
leaving Babu Lai as his son. lie loft a 
widow Mb, Bhagwan Dei. tiu* defendant 
appellant. 

The plaintiff’s case brieriy stated was 
that Babu Lai and Shib Singh were 
members of a joint Hindu family when 
Babu Lai died, and that the names ol 
Mt, Chaoni and Mb. Bhagwan Dei were 
entered in the revenue papers against 
tfie share of Babu Lai for their consola- 
tion and to secure jiayraent of thoir 
maintenance allowance, but that tne 
plaintiff himself remained in actual pos- 
session of the property. The plaintiff 
comiffainod against the action of tho 
widow in granting a lease, but he did 
nob claim any specific relief with regard 
to that lease. The actual relief claimed 
in the suit was one in the following 

’*It may bo declared that the plaintiff is tbo 
owner of tho property mentioned below and tho 
defendant has no right therein except that of 
maintenance.’' 

The contesting defendant took up the 
position that the family was separate, 
and that therefore she had entered into 
the estate of Babu Lai as his widow. 
She further pleaded that under a family 
arrangement she was made the owner of 
the property in her possession, and Shib 
Singh became the owner of the property 
allotted to him on the understanding 
that neither party would have any right 
of interference or connexion with the 
property given to tbe other. An at- 
tempt was made to offer an elaborate 
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eMilnniUton oi the various trausavtions 

v.'hu-h harl takrn jilace since the death 

0 . Ha [ill La] and might piima facie throw 

some doiiht on the title of the ciefon- 
(la lU. 

rhe learned Snboiclinafce Judge has 

come to tho conclusion that the fa-mil v 

was not separate and that the plaintiti 

Liuh Singh ]s entitled to the estate. He 

has oyern.Icd (he defendant's conten- 

t^on that there ;\-as any arrangement 

under ivlncn slie was made the owner of 

any part ol the j-roperty, and has also 

le.jieiled Jn.,r contention that she has 

t-een in possession of this property ad- 

yorseJy against tho plaintiff. The actual 

form in whicJi the decree has been 
passe I ib: 

■■lp.= d..cl,lrc.i thaS tho plaintill is the owner 

. icfendnnt is 

entitled to get m.aintenance from him ” 

It '5 pivious that the form of the 

e-wtly what the 
1 liatl asked for in the plaint. 

the defendant has appealed from this 
> ei'ico and on her beh.alf the Bndings of 

Hia/unged. 

', .1' arpear to have been 

i.nt wf 

lit.- ' m'"' i'l ''-ould certainly 

Ifainllv ® <^■'■50. that the 

ibai bingh by conversion became a 
Mussalman and therefore there Cs a 

' ‘I’® 

case nf r r ‘he 

(case of Gilitid Krishna Narain v. 

of their Ln“ A i-' I’'’9»'>«n«9ment 

P( thou Lordsh.pe of the Privy Council 

the isase of Khimni Lai v. Gobind 

Krishna Naratn ( 2 ). Butin our opin- 

ion thafe-faefe is not at all proved, 
in the first place, this was not the- 
position taken up clearly in the written 
statement. We think that if the defen- 
dant intended to urge before the Court 

Singh had become a convert 
and that there was a disruption in the 
family ipso facto, the point would have 
been put forward expressly in the 
grounds of appeal. No such ' Question 
was put either to the plaintiff or' to any 

-.i"® supported 
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the 


join tn ess of Nahar Singh and 

s ->gb TI^^O pUintirs ora. evidlc ' 

closed on 20th April 1926, and on that 
'ey date an application was made for 
examination on commission of a 
witness Mfc. Amatul Mannan, who was 
desciibed as the daughter of KhaliUr- 
Kill man and the interrogatories for 
whom suggested that her father had 
been Nahar Singli, This witness was 
examined on L>lsfc April 1926. and stated 
^lafc sb.e was the daughter of Khalil-ur- 
Kahman. wnose former name had been 

f father lived sepa- 

rately from feahib Singh and that they 
wei-e separate in mess though theirpro- 
peity was joint. According to her, this 
KhaliLur-Rahman died 15 or 16 years 

Sahib 

aheb Singii must have died about 30 
years ago. Another witness Chaman 
fit ] corroborated the story 

i xf^ ?^^-^^^'^t-ul-Mannan. and stated 
that jSaharSmgh had become a Maho. 
medan. that he actually saw him forthfr 
-jst time 18 or 19 years ago, and that 
he was separate from Saheb Singh. In 

f witness admitted 

that the first time he saw Nahar Singh 

nas lb or 19 years ago and before that 
he did not know him, nor did he seo his 
possession over any property. His in- 
oimafcion as to this alleged conversion 
was apparently based on what he had 
een old by Balak Earn, There is no- 
other evidence in support of thistheoryw 
VVe are unable to accept this storv. It 
seems to us that this story was piit for- 
wai at a late stage in the case and was 
apparently an afterthought. It has 
)0en made to look plausible because 
i a lai Singh died or disappeared a long 
ime ago. It is also clear that Nahar 
uot take away with him his 
^*3.m, nor did Iifi'get his share- 
fU property separated. Oo- 

( ^ ^ khewat for 1867 

tP; 149; sJiows that Nahar Singb’e 
minor son Chait Ram xvas entered 
ownei of a share under the guardian- 
snip cf his grandfather Laoti Eanr 

w M 20th July 1867.. 

e lerefore totally I'eject this story* 

of conversion. 

There being a presumption of joint-; 
ness under the Hindu Law, the burden 


““ — * ““o AAinau uaw, cne ouruou 
undoubMly lay on the defendant to 
e.s ablisl) tho .aotuai separation in the 
amily. Before Abe bearing commenced 
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the learned Subordinate Judge took 
down the statements of the pleaders for 
the defendant as to the time when this 
separation ' was alleged to have taken 
place, and the proceedings (pp. b and 7) 
then recorded show that the pleaders 
for tlie defendant stated that Laoti 
Ham, the common ancestor of the plain- 
tiff and BabuLal, deceased, died after 
1867, Their families have been sepa- 
rate from the time of Sahib Singh and 
Nahar Singh. It cannot be stated when 
the partition took place. Nahar Singh 
so far as the defendant can say died 
before 1867. Loati Earn died about 
the year 1867. It cannot be said 
whether Nahar Singh died first or 
Laoti Earn died first. From this state- 
ment it is clear that the case of 
the defendant originally was that there 
was a separation in the family from 
the time of Saheb Sing and Nahar 
Singh and that the latter died about 
1867. 

We have already referred to the 
khewat for 1867, which shows that the 
name of ^Chait Earn the minor son of 
Nahar Singh was entered in respect of 
a share under the guardianship of his 
grandfather Laoti Earn. That streng- 
thens the case of the plaintiff that 
Nahar Singh might have died in the 
year 1867 or before that year. It is 
clear from a sale-deed dated 2nd May 
1869 (p. 6l) that Laoti Earn remained 
alive till that date. There is no docu- 
mentary evidence subsequent to 1369 
which would go to show that Nahar 
Singh owned or was in possession of 
any separate property. A hypotheca- 
tion bond (p. 65) dated 10th September 
1869 in favour of Saheb Singh might 
merely'show that Laoti Earn and Nahar 
Singh were dead, and that Cbait Earn 
was then a minor. We have about five 
documents from Beptember 1869 to 
December 1879 standing in the name of 
Saheb Singh alone. They also do not 
show anything more than that. 

On pp. 151, 158 and 155, the khewats 
for 1297 Fasli again show thati, the 
name of Ghait Ram son of Nahar Singh 
and that of Saheb Singh were entered 
jointly. There are other khewats for 
1297 Fasli and 1298 Fasli in which 
either the name of Saheb Singh or 
Ohait Bam alone is entered. On p. 8l 
there is a decree dated 14th May 1896 
in a suit brought against Saheb Singh 
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and Chait Earn jointly. It is an admit- 
ted fact that in 1899 Saheb Singh died, 
and on p. 83 we liave a decree obtained 
by Cliait Ram in his own right and as 
guardian of Riiib Singh the minor son 
of Saheb Singh. .After this Cliait Ram 
died in 1901. On 26th November 1902 
Shib Singh executed a deed of gift of 
the share entered against liis name in 
favour of his stepmother. Apart from 
the facts that this was a gift of the 
share entered against his name, made 
at a time when Babu Lai was alive, 
and that it related to a half share in 
the estate, there is no other recital in 
the document which would indicate 
that the family was sej)arate. This is 
the entire doenmentary evidence up to 
the time of the death of Babu Lai. In 
our opinion it is *not siifiicient to rebut 
the presumption of joint ness which 
arises under the Hindu Law. 

As regards the oral evidence tlie 
position is as follows; On behalf of 
the plaintiff there are the statements 
of Shib Singh, the 'plaintiff himself, and 
of Kalyan Singh, Ram Prasad, Bui 
Chand, KalUi and Jawahar Bingh who, 
generally speaking, said that Nahar 
Singh had died long ago and that there 
was no separation in the family. On 
the other hand the defendant herself 
has not gone into the w'itness-box, but 
the statements of Mt, Amatulmannan, 
Murari Lai and Chaman Lai are to the 
effect that there was a separation in 
residence, mess and business. We have 
already rejected the testimonies of 
Amatulmannan and Cliaman Lai, and 
we do nob think that the defendant s 
evidence in any way outweighs the 

plainbiff*3 evidence. 

There are a few circumstances which 
make the alleged separation . highly 
improbable. The evidence in the case 
shows that Nahar Singh predeceased hia 
father Laoti Ram, and there is no 
ground for supposing (barring the al- 
leged conversion which we have not 
believed) that Nahar Singh had separa- 
ted from his father in the latter’s life- 
time. The khewats show that Nahar 
Singh’s minor son Ghait Ram was under 
the guardianship of his grandfather 
Laoti Ram. It further appears from 
the decree of 1896 that Shib Singh and 
Ghait Ram were impleaded jointly. It 
also appears from the decree of 1901 
that after the death of Shib Singh, 
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(Jliaii, Kirn w.i<: noting for hirn^alf an! 
iis guiirdian of Shib Singh, who was 
thon a minor. Chaifc Rim (lied soon 
aff-Hi- lu 190 1, and his d-jath was follow- 
(3] by (,hat of Babii Lil in 1904. Tha 
rhrit.ii rogister (p, 93) shows tlvxb Ribu 
Ijil a-f !ih(i time of liis dei^di was about 
‘29 yo,a.s aid. All these circumstances 
I'l opinion do not make it at all 

prof),., Me that tliere wa? a disruption in 
the 1 am j 1 y . The lea i- n cd Su bo rd i □ a te 
Judge who heard the oral evidence and 
tonsidorod tin? documentary evidence 
has come to the conclusion thit the 
doiendant uas failed to 'prove this 
alleged sapiration. We see no reason 

to mteioerc with that finding, which we 
accept. 

■ The family Ireing joint, the dcfendint 
I Ml,, huagwin Dei was not entitled to 
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jiiiy l.i-opirty ,1, a Hindu \7i(low. Sh- 
ot ™ur-:e, |,nd n right to be aia.int»ioed 
out .<)! the ineo^ne of the family pro- 

porty. The case of absolute ownersbip 

put forward by her in .para. 3 of the 

wiitton statement is. inconsistent with 
the case of her being a Hindu'widow on 
,tho death of Babu Lai. a separated 
mombor as-suggosfcod in para. 1. If the 

family had boon separate she only 
accpiired a JJindn widow s estate in the 
property left l)y her husMand, and by 
no agreement ivith fcha reversioner could 
she enhance her rights and ripen it 
into full proprietorship. From the 
positjon taken up by her' that her 
husband was a separated member of 
the family the utmost that she could 
cUim would be an acquisition of a 
ru widows estate by adverse pos- 
session over 12 years: Bahoaniiy. Safa 
m;. Her case resfes*on an alleged' 

compromise of -fche-year 1909 after the 

deaoh of Mr. Chaoni. In support of 
her ^90 she produced two documents 
xs D and C, said 'to be copies of two 
deeds of compromise filed in the muta- 

by Shib Singh himself and handed over 
to Mt. Bhagwan Dei. These are printed 
at pp. 97 and 99 of the paper-book. On 
reading them there can be no doubt 

that they both are non-testamentarv 
documents purporting to declare if not 

also oroata, rights in immovable pro- 
perty and that they certainly affect the 
properties mention ed therein. The re- 

I. A. 171 (p‘o ). 192=59 


citals further go to show that those 
documents were intended to be pre- 
pared and signed in order to serve as 
evidence of title, and that they them 
selves were the deed of 'compromise 
intended to operate as title deeds (in 
tbe translation the word “sulehnama/’ 
hich means a deed of compromise,” 
has been wrongly translated as "com 
promise”). Even if they evidenced a 
family arrangement, when such arrange- 
ment was reduced to the form of a 
document registration was necessary, 
These papars are not mere recitals of 
something which had happened pre- 
viously, but they themselves purport to 
embody the alleged compromise. The 
documents therefore require registra- 
tion: Bam Gopal v. Tulsi Bam (4), Not 
being ragisfeorod they are wholly io. 
admissible in evidence : James B. R, 
Skinner v. B. li. Skinner (5). 

The learned advocate for the appellant 
has contended before us that eveo if 
these documents are inadmissible in 
evidence to show the rights given to 
3 It. Bhagwan Dei, they can be admitted 
for a collateral purpose, viz: to 'show the 
natuiG and character of the possession 
of Mt. Bhagwan Dei. 

it has been consistently 
held by this High Court that even an 
unregistered do cu me at might be taken 
m evidence for a collateral pui'posein 
order to show the character of 'posses- 
sion; Jhamphu v. Kuiramani (6). This 
view also found favour in Calcutta and 
ombay : Jagannath Marwari v. Sm* 
Ckandni Bibi (7) and Thakore Fatesingji 
V. Bamanji A. Dalai (8). The same 
view was re-affirmed in the Pull Bench 
case of Sohan Lai v. Mohan Lai (9) 
nis view finds support from the pro- 
nouncements of their Lordships of the 
Council in the case of Varada 
t lai V. J eevaratknammal (10) and 
Chetti v. Subramanian Ghetti 
l^^In Varada ‘case (10) 

^ |p0?' 259=56 I, A. 368 

696=42 I. o’ 713=15 A.> 

(7) A. I, B. *1921 Cal. 647. 
fnv Bom. 515=5 Bom. L. B. 274. 

nnl 5* 726=50 All. 98d (F.B.).^ 

* ^ r \ ^^=^3 ATad, 944=*6 

D A. 295 (P.G.). 

(il) A. I R. 1920 P. 0. .33=43 Mad, 660=^47 
I. A. 188 (P.O,). ; 
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»(p. 251 of 43 Mad*), their Lord ships 

•remarked : 

''Althbugh the petitions of ISO) and the 
•change of names made in the registration ‘in 
•consequence of those petitions are not adrais’ 
-eibleto prove a gift, they may nevertheless- be 
referred to as explaining 'the nature and cha- 
racter of possession thenceforth hold by 
Duraisani’* 

5 ind in Vyrdvan Chetiis case (U) at 

p. 664 their Lordships observed; 

“If, on the other hand, there are two dis- 
tinct ptovisiocB, the one relating to rights of 
property and the other with regard to the 
division of the realisation moneys then, as 
these proceedings relate merely to the question 
of the realized money, it need not be regis- 
tered for the purpose of being given in evidence 
in this suit although it may be that it would 
•require to be registered for the purpose of 
being given in evidence in a suit relating to 
the regulation of the rights against the estate 
itself.” 


We do not think that the 'recent pro- 
nouncement of their Lordships in 
Jame*s Skinner’s 'case (5) in any way 
throws doubt on the previous pro- 
nouncements. In that case the deed in 
'Question itself clearly purported to 
transfer George Skinner’s interest in 
the immovable property inherited from 
Richard Skinner. Their Lordships ac- 
cordingly held that if the instrument 
‘purporting to create by transfer' an 
'interest in immovable property is ndt 
registered it cannot be used in any 
legal proceeding to bring about in- 
directly the effect which it would have 
had if registered. Their Lordships de- 
'clined to admit this deed of transfer as 


proof of a mere agreement to sell; but 
it was ‘made quite clear that, under 
17 (2) (v), a document which does 
not itself create an interest in immov- 
able property but merely creates a right 
'to obtain another document which will 
do so was nob compulsorily registrable. 

James Skinner’s (5) case was not 
intended to be an authority for the pro- 
position that an unregistered document 
can in no oironmstances bo used in 
-evidence for a oollateral purpose. It 
may in this connexion be pointed out 
that whereas the Registration Act of 
1664 had provided that no instrument 
ATequired to be registered) shall be re- 
ceived in evidence in any civil proceed- 
ing in any Court or shall be acted upon 
public official and the Act of 
1666 provided that no such instrument 
uhall be received in evidence in any 
'Oivil proceeding in any Gonrt or aball 
t>6 ftoted iiijor shaU affect any property 


comprised therein, the languages of the 
corresponding sections of the Acts of 
1.897 and 1908 are clitferenfc. Now no 
such document retiuired to be registered 
can atTcct any immovable property 
comprised therein or 1)0 received as evi- 
dence of any transaction affecting such 
property or conferring such power, un- 
less it has been registered. Wo, tiow- 
ever, think that it would be imsafo bo 
rely upon Exs. B and C filed by the 
defendant. Tlie defendant herself did 
not go into the witness-box to substan- 
tiate her case of a compromise in 1909, 
nor did she explain how these papers 
have remained in her custody. 

The learned Subordinate Judge has 
pointed out that there were three previ- 
ous occasions on which these alocuments 
might have been produced in Court. 
These are the mutation proceedings fol- 
lowing on -the grant of a lease by Mb. 
Bjhagwan Dei to her lessees, the crimi- 
nal proceedings following thereupon, 
and the civil suit brought by the plain- 
tiff against the defendant and her theka- 
dars. There is also the fact that these 
papers were not- put to the plaintiff 
when he was in the witness-box, al- 
though his pleader had denied their 
genuineness. The learned Judge has 
also pointed out that the wi'iting on one 
of the two papers shows that the lines 
were crowded in. the beginning and 
were spread out towards the end, 
which fact raises a suspicion that it 
might have been written on some paper 
bearing' the signature of Shib Singh. 
We have only the statement of one 
witness Muhammad ALi, the scribe, who 
deposes to this document having been 
executed by Shib Singh. There is no 
other evidence in support of his testi- 
mony. No doubt the entries in the 
khewat correspond with the recitals in 
these deeds, but that fact by itself is 
not of any significance inasmuch as 
these documents might well have been 
prepared in view of the entries in the 
khewat. In the written statement no 
specific mention was made of these im- 
portant documents said- to have been 
signed’ by Shib Singh: himseli. And 
although the written .statement was 
filed on 27th September 1925, these 
papers were not produced till 24th 
March of the following year, just before 
the dates fixed for the hearing. The 
learned Subordinate Judge who coo- 
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sidcHm the evidence in supi'ioit of 
these jiapeis felt very susj)icious, and 
lonutrtvod that in his oj'inion they had 
been {n'ci^ared for this suit only. Having 
eoitsuleicil fclie evidence we are of 
opinion tliat it would be unsafe to rely 
upon tlieBo two decument.J, and to ac- 
cept them as genuine by overruling tlie 
linding of the Court below. We ac- 
cmdingly exclude Mxs. B and C entirely 
f ro m ou r con s i d o ra t i on , 

Vv’e, however, do not agree with the 

view of tlie learned Subordinate Judge 

that tiic defeudaut has never been in 

liQ-ssession of these properties, and that 

hej name appears to have been recorded 

in the revenue papers merely fictitiously. 

As a matter of fact even in the plaint 

i«J;e plaintih had admitted tliat the 

names of the ladies were entered for 

thoir con.solafcion and to secure payment 

of their maintenance allowance, and in 

the relief .claimed he had stated that 

she had a right of maintenance in the 

piojierty detailed in the plaint. It also 

apiiears tliat in the mutation proceed- 

ings of" j-^22 (]j. Idu) the position taken 

111 ) by ^hib Singh was that : 

ii 1,1*'’ name was eiuorcd in 

thekbewat on fcha death of her husband in 

Jfc is also dillicnlt to imagine what 
consolation it would have brought to 
Mt. Bhagwan Dei if she had been 
merely told that her name was ficti- 
tiously entered in the revenue papers, 
when she could not in case of any dis- 
pute or quarrel fall back on the pro- 
perty standing in her narne. 

The entry of her name in the khewats 
^vhich had stood from 1899 up to the 
present day raised a prima facie pre- 
sumption in her favour that she had 
jbeen in possession of the property. 

t on*) printed from p. 173 

On lltb June 1909 a sale deed was 
jointly executed by Shib Singh and 
Mt. Bhagwan Dei under which a share 
m maiiiia Akbarpur which had stood 
m the names of both was sold for Es. 
1,500. The registration endorsement 
showed that Rs. 1,200 were paid to Shib 
Singh and -Rg. 300 were paid to Mt 
Bhagwan Dei separately, that is to say 
the consideration was paid in the ratio 

.. .. .... .bi. d..r.;.‘r.Liyr; 
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lier right in the property was to some 
extent recognized, otherwise the whole 
consideration would have been taken 
exclusively by Shib Singh himself. We 
also have a number of counterparts of 
leases executed by tenants jointly ia 
the name of Shib Singh and Mt. Bbag- 
wan Dei in which it was clearly ad- 
mitted that the property leased be- 
longed to Shib Singh and Mt. Bhagwan 
Dei. The only explanation which Shit> 
Singh in his re-examination offered aa 
regards these rent deeds was that they 
were obtained in his absence by a 
mukhbariam _ Ismail. It is admitted 
(p. 8J that this Ismail was the mukhtar- 
iam both of ^Ifc. Chaoni and Bhagwan 
Dei and also of the plaintiff Shib Singh. 
He was^ dismissed by Shib Singh in 
1021. Tiiese counter leases are on ppj. 
105, 11-1, 117 and 121, and range from 
1917 to Jaiiuaiy 1921, On lOth Fcbrn- 
ary 1921 a lease was executed by Mt. 
Bhagwan Dei alone in, favour of two 
persons relating to a share which stood 
in her name oxclusivelj% It is since 
then that the dispute has arisen bet- 
Sliib Singh and the defendaot. 
rirsbofall an objection was raised by 
Shib Singh in the mutation Court 
against the lessees to the effect that 
the lease w'as null and void and was 
in no way binding upon bim. The 
judgment of the revenue Court is 
printed at p, 135, and shows that the 
lady s mukhtariam 'Mnhammad Ismail 
who was the brother of one of 
the lessees ultimately made an 
mission before the Court that Mt 
Bhagwan Dei was not in possession of 
the property, and the estate was really 
managed and possessed, by the objector 
Shib Singh who only realized rent. I® 
view of such an admission the case was 
decided against the lessees. . It does 
appear that Mb. Bhagwan Dei bersdf 
appeared in these proceedings. lo tl|^ 
criminal case a.gainst the lessees 
were acquitted on appeal bylihe 
Judge it was remarked by the 
that probably Muhammad Ismail 
his profit in changing sides. The 
ion of the criminal Court cannot be C®®' 
sidered as any evidence in tho casev bo 

the fact remains that the learned* Judged 

view was decidedly in favour of 
Bhagwan Dei’s titile and possession. 

Then followed the suit brought by 
Shib Singh on 4th November l^pi* 
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against the lessees and Mt. B hag wan 
Dei (p. 129). A written statement pnr- 
porting to have been liled on hehaU of 
Ismail as well as Mt. Bhagwan Dei 
(p. 133) was only signed by Muhammad 
Ismail and not by the lady. This case 
was decreed against the lessees* on the 
basis of a compromise and also against 
Mt. Bhagwan Dei on 29th April 1902 
(p. 139). It is noteworthy that this 
compromise decree was one day after 
the mutation order which was based on 
an admission of Muliammad Ismail. 
There was another suit brought by the 
plaintiff Shib Singh against Muhammad 
Ismail for accounts which was also al- 
lowed to be dismissed on 29th April 
1922, This was one day after the muta- 
tion order based on the statement of 
Muhammad Ismail. The plaintitl in his 
deposition has admitted that he got the 
suit dismissed after Ismail had stated in 
his favour in the mutation proceedings 
(p. 9),. Mt. Bhagwan Dei succeeded in 
getting this ox parte decree set aside, 
but after this Shib Singh instead of pro- 
ceeding to fight out the suit against her 
entered into a compromise on 9th Octo- 
ber 1922 and agreed that the decree 
should not be operative against or bind- 
ing on Mt, Bhagwan Dei, and it was 
declared that the plaintiff and Mt. Bhag 
wan Dei shall continue to have the same 
rights as against each other as they had 
prior to the suit (p. 147). In addition 
to these circumstances there is this ad- 
mitted fact that previous to 1921 
Muhammad Ismail was the karinda who 
was making collections of rent, and that 
he held a general power-of-atterney on 
behalf of Mt. Bhagwan Dei also. The 
patwari produced by the plaintiff admits 
that Muhaipmad Ismail used to make 
collections although since 1921 the plain- 
tin alone has been getting entries made 
in the siaha and has been making collec- 
tions. In view of all the circumstances 
and the evidence we are^unable to agree 
with the Court below that the defen- 
dant has not been in possession of the 
property standing in her name although 
It may be that during recent years the 
pUintiff alone has been realising and 
Appropriating profits. 

On the death of Baba Lai his grand- 
notber Mt. Ohaoiii had no right to get 
net name recorded in any part of the 
property exoept in lieu of maintenance. 

when the family was. joint 



Mt. Bhagwan Dei had no other right. 
The fact tliat tlie names of the ladies 
were recorded and tliat Mt. I'ihagwart 
Dei was treated as l.ieing in possession 
cannot tie seriously disputed. The 
plaintiff in his plaint himself made a 
partial admission that it ^va'^ to secure 
payment of her maintenance allowance 
tliat lier name was recorded, and in the 
relief w*h’ic)i he claimed did nob deny 
her right of maintenance in the property 
in suit. We have also noted that not 
only -her possession was .acknowledged 
i)y the various lessees, but she wa.s ac- 
tually given a share in the sale conside- 
ration when a part of the property 
entered in her name was transferred. 

We have therefore come to the conclu-- 
si on that Mt. Bhagwan Dei under a 
family arrangement was put in posses- 
sion of the property standing in her 
name in lieu of her maintenance allow- 
ance, Bhe is entitled to retain posses- 
sion of the same dining her lifetime,, 
but not having acquired the estate of a- 
Hindu widow she has no power of 
transfer even for legal necessity. The* 
proprietary interest in tlie property re- 
mained vested in the joint family ot 
which Shib Singh was the manager. Wo 
have already remarked that w'hen Mt,. 
Bhagwan Dei was claiming that her 
husband was a separated member she- 
could only have acquired a Hindu 
widow’s estate by adverse possession 
and not absolute ownership. Her case- 
that she acquired an absolute pro- 
prietary interest was based on'E.xs.B and _ 
C which w© havo rejected. It has been 
suggested on her behalf that the mere 
fact that she has remained in possession 
raises a pi’esumption that she must have 
been in adverse possession as the family 
was joint. We do not think that this 
necessarily follows, because her posses- 
sion might be either adverse or that of 
a Hindu widow or in lieu of mainte- 
nance. Had she taken possession of the 
estate as the widow of Babu Lai one 
would expect to find tli^t she would 
have secured possession over the whole 
share which Had stood recorded iu the 
name'of Babu Lai. On the ether hand 
we find from the khewat that the names 
of Mt. Chaoni 'and Bhagwan Dei were 
recorded in equal shares over that pro- 
perty, and on the death of Mt. Ghaoni 
half of the share standing in her name 
went to Shib Singh and the other hal 
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wetii to Alt. Jjhagwan Pei. Tims she 


(lifl not acqiiii'e the wbcle- of her lui?- 
itantVs (Ktate. 

Piirinf^ the perultMiey of thi"' appeal 
Mob Singh hat- liecotne an insolvent and 
bis estate has vested in an ollieia! ro- 
‘■eiver. ]b is iinneeassiry for ns to on- 
qnire into the <ienstion 0 ! wiicthcf it is 
only the ' interest of Wliib Singh in the 
family ]vropei'ty wlhcli lias vested in tlio 
receiver or the entire tamilv estate. 

"Fit* ■■ 

iMat will depend on the nature of the 
debts wiiicii are outstanding. 

Wo accordingly allow tliis ajipeal in 
■]>art, and modifying the decree of the 
< ourfc bedow grant the plaintitf a decla- 
ration that tlie proprietary interest in 
•idte property in suit vests in the family 
represented by Shib Singh, and tliat the 
defendant lias not acni.iired an absolute 
title either by adverse possession or even 
f'he limited estate as a iltndu widow, 
‘but that her possession is in .lieu of 
•maintenance and tliat she is entitled to 
■retnam in possession during her lifetime 
"vithont any power of r.ransfer. We 
^firect that the order of the Court below 
as legards costs in that- (Jourfc should 
■stand, but tbe parties .should bear tboir 
’ own costs 0 / this ;ip|)ea!, 

V.B./n.K. /V,T(v vvihf},},J, 
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Mi. Idoii ])cl^i Plaintiff — \p. 

■pellant. v. 

Satuanand Tirtha Sirami— Pefen- 
dant — Kespondent. 

_ Second Appeal No. 859 of 1927-, De- 

cided on Uth January lOdO, from decree 

ot Uist. Judge, Benares, D/. -3rd Febrr- 
• ftry 1927. 

(a) Hindu Law — Religious endowment — 
successor tn management is legal represen- 

O 22 R manager-Civil P, C. 

With regiird to an endowed proparfcy suc- 
cessor iu maaagoinent of the endowed property 
^anay bo considered as, a legal representative o'f 
the prior manager of the s.inio endowed nro- 
, petty. rp 0 x 0 p ii 

fb) Civil P. C., O. 34, R. 5 - 0 : 34 , 5 

'l^hough imperative, legal representative of 
-deceased defendant can raise appropriate 
-defence- Civil P, C-. O. 22, R. 4 ( 2 ) ^ * 

While- under ordinaiy circumstances the 
-provisions of 0. 34, R. 5, baiun imnoiArivo • 
-their character should be followed ^but f-ai-^" 

•ith the provisions „f S 3v b 

;leg»l representative is at libsrtv ‘to tak-'anv 

'defence which may be annroLriafl 

raieter as the legal repressntsMfl , b* 
.delendant. ™P'«s9ntaSive of the deceased 

[P 349 C 2 ] 


P. L. Banerji—iof Appellant. 

B. Malik and Gadadliar Prasa4-iDT 
Bespondent. 

Niamatuliah, J.-Thi, is an appeal 

11 om the judgment and decree passed bv 
tile learned District Judge of Benares in 
a suit brought by fcho plaintiff-appellant 
lor entorceraent of a mortgage deed 
flawed ^Hth January 192 L, executed by 
one Ivalkanand Swami who was. the 
Aiabant of a shrine situate in Benares. 
A preliminary decree was passed against 
Uie aforesaid Kalkanand Swami on 24th 
February 1924, He died shortly after- 

period of grace fixed in the 
preliminary decree was three months. 
By an application dated 13th May 1924, 
the plaintiff-appellant prayed that 
iuahanfc Satyanand, the present respon- 
dent, be brought on the record as the 
legal representative of the deceased 
Kalkanajnd Swami. The former objected 
to the proceeding, taken by the plaintiff- 
appellant, on the- ground that the pro- 
perty which. had been mortgaged by 
Mahaiit Kalkanand Swami and to wbioh 
the preliminary decree related was so- 
dowed property appertaining to the 
mutt of which Kalkanand Swami was 
tho presiding Mahan t and of which the 
respondent is no'w tiie Mahant in suc- 
cession to Kalkanand Swami. It was 
pleaded that the mortgage not being for 
any legal necessity was not binding on 
the mutt and on the l espondent. Mah&nt 
Satyanand Swami also denied being the 
legal representative of Kalkanand Swank 
The learned Subordinate Judge, before 
whom the case came up in the first in- 
stance, iield tliat the property mortga- 
ged by* Kalkanand Swami was endowed 
property appertaining to tbe mutt 
whicli he was the Mahant and that there 
was no legal necessity for the loan evi- 
denced by the mortgage deed in sail* 
The application for final decree unii*^ 

• 34, R, 5, Civil P..C., was disallowad< 

An appeal to the learned District Jadg® 
was unsuccessful. The present 88®®^ 
appeal has been filed by the pleini*'® 
jnupuguing the view taken by the Oourl* 
below. 

The learned advocate for the plaintiff- 
appellant has contended before u9 tb*t 
the provisions of 0. 34, R. 6, Civil P. C-i 
aie imperative and that if within the 
time limited by the prelimiDary decrM 
the moi’tgage money has n6fc»'’beeD J*i® 
the Court has no option bat to rofnsn to 
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pass a final decree. Wo are unable to 
accede to this argument. The provisions 
referred to should be read with other 
provisions of the Civil Procedure Code. 
It is clear that a final decree cannot be 
passed unless some legal representative 
of the deceased defendant against whom 
a preliminary decree was passed is 
Ibiougbt on the record. If the attempt 
to treat Satyanand Swam! as the legal 
representative of the deceased fails, it is 
obvious that no final decree can be pas- 
;sed. Satyanand Swami can be treated 
as the legal representative of Kalka- 
nand Swami if the mortgaged property 
is part of the endowed property 
which was in the management of Kalka- 
nand Swamii who has been succeeded in 
that^management by Satyanand Swami. 
Under 0. 22, E. 4 (2), Civil P. C., a per- 
son against whom an application is made 
for substitution can, if brought on the 
record, make any defence appropriate 
to his character as the legal representa- 
tive of the deceased defendant. If there- 
fore Satyanand Swami be treated as the 
legal representative of the deceased it is 
open to him to contest the plaintiff’s 
claim to obtain a final decree on the 
ground that the mortgage deed executed 
by Kalkanand Swami was invalid and 
that a final decree should now be re- 
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fused. If Satyanand Swami be 
treated as the legal representative 
the deceased the application made 
the plaintifE-appellant for the repres 
tative of Kal^nand Swami 
brought on the record should stand 
missed, in which case the Court 
proceed to pass a final decree 
E. 6, Civil P. C. 
have not been able to disc 
any definite order of the trial C 
directing the name of the respom 
being substituted as the legal repre 
ative of the deceased Mahant but 
rend of the: judgment of the lea] 
bubordmate J'udge shows that he 
inclined to^ the view that Satyar 
wami haying intermeddled with 
®8 ate of Kalkanand Swami is his 1 
representative. He, however, held 
e property mortgaged by Kalkat 
wami 19 paft of the property ap 
jUtting to the mutt and the morb| 
warranted by any legal n( 
T?*?' were the groi 

nd Swami in his o 
representatiTe of 


deceased. Mavitig arrived at that find- 
i.Tg ha refused to pass the final decree. 
The learned District -ludgo has not spo- 
cifically referred in his judgment to the 
question as to wliether tlie plaiutiff- 
appellaiit’s ap;>lieation for sul)9titution 
of Satyaiiarid Swami in place of Kalka- 
nand as the latter’s legal representative 
should be allowed. Ho lias agreed with 
the view taken by the learned Subordi- 
nate Judge as regards the character of 
the property and the validity of the 
mortgage. Accordingly he upheld the 
order refusing to pass the final decree. 

We are of opinion that the view taken- 
by the Courts lielow is correct. While 
under ordinal y circumstances the provi- 
sions of 0. d4, R. ’j, Civil P. C., being 
imperative in their character should be 
followed, but taking them with the pro-: 
visions of 0. 22, R. -i (2), Civil P, C,, it 
is clear to us that the legal representa- 
tive is at liberty to take any defence 
\vhich may be a)>propriate to his charac- 
ter as the legal representative of the 
deceased defendant. Satyanand Swami 
having been found to bo the Mahant 
of the mutt to wliicli the mortgaged, 
property appertains is bound to protect, 
the intei’est of the mutt and is entitled 
to oppose further proceedings being 
taken for the enforcement of the in- 
valid mortgage deed executed by his 
predecessor-in-office. It is obvious that 
if he does not put forward an approp- 
riate defence for the protection of the* 
interests of the mutt of which he is the- 
present Mahant and allows a final decree- 
to be passed, complications of a serious 
character - will be introduced. It may- 
be too late for him to prevent the ■ sale 
which must in the ordinary course fol- 
low the final decree. The learned ad- 
vocate for the plaintiff-respondent has 
suggested a course which does not ap- 
peal to us. He contends that Mahant 
Satyanand Swami should submit to a 
final decree being passed and the sale 
held thereunder ana should vindicate 
the right of the mutt by instituting a. 
regular suit. We are of opinion that 
this circuitous course is not only 
sirable but legally objectionable. The 
policy of the law is always to avoid 
multiplicity of proceedings, and to take 
a course of this kind will be to multiply 
litigation, if nothing worse. Proceed, 
inga following an application for pre- 
paration of a final decree are proceedf 
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ing? in the ^uifc, It is therefoie ?iot too 
late loi* tlie rospoiricnt to show that tho 
moffcgige souglit to be onforcad is not 
valid and binding on Iiim against whona 
the final decree is aj)pliod for. For 
these reasons we are clearly of opinion 
tliat the orders passed by tho Courts 
below are correct. This appeal tails 
and is dismissed with co-tbs. 

V'.B ./ R. iv, d ppral d in m issed. 
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iMUKE RJI AND Hen NET, JJ. 

Mt. Rasnlan -Hlaintitf -Appellant* 

V. 

Bah II Defendant — Respondent, 
Detters Patent A{)j)eal No. 1L3 of 

-Tanuarv 1930, 
(a) Cosharer— Partition-’Proof. 

Moro sijscifioatiou of shires does not amount 
to any division or partition. [p g-jQ C 'H 

(bj Agra Ten. Act (2 of 1931), S. 22-S. 2”2 
aoes not prohibit survivorship of co-tenant. 

bection 22 lays clown the succession for a de* 
cea^-id occupancy tenant but it doos not lay 
down tbit there should be no right of survi- 

vors.mp of one occupancy tenant to a deceased 
occupancy co-tenant. [p 35^ q 

( 0 / Agra Tenancy Act (2 of 1901), S. 22— 
Cosharers— Rule as to survivorship is modi- 
.fied by Contract Act, S». 42 and 45, 

survivorship among joint tenants 

45, Contract 

Act, Which puts the representative of the de- 
ceased joint tenant in bis place, sn long as 
there is such a reprosentative. On failuco 
otsucb a represDiitativo tho rule .of survivor- 
ship among joint tenants applies, [P 3.o2 C 2] 

idtishiaq Akmad — for Appellant. 

K. Verma for Respondent, 
ennet, J, This is a Liatterg Patent 
appeal brought by the plaintiff whose 
suit was decreed in full by both the 
l^ower Courts, but on appeal by. a defen- 
dant, the learned Judge of this Court 
aiamissed the suit of the plaintiff in 
regard to half an occupancy holding. 

he pedigree m this case is as follows* 

Imam ' 


1930 


1 


1 

Mt. Ruulau ( Pita.) 
daughtjr 


•Vodul Rah mail— 
JI,. iVIirian (widow) 

1 I ^^'1 

Ab-dnl A^ii, Mt. N«ir, Ja 

Imim was the owner ol an oceupancy 
holding and he died before Act 2 of 
1901. He was succeeded by his daugh- 
ter Mt. Basulan the present plaintiff 
and his son Abdul Rahman. Although 
according to RIahomodan h\w Abdul 

Rahman would have been entitled to a 

two-tlurds share, the entry of t>ie oocu 


pency holding was made for Mt. Jtasu, 
Ian and Ahdnl Rahman in equal shares 
Abdul Rahman died about nine or tei 
years before the suit and he was suc- 
ceeded by his son Abdul Aziz who 
without issue in 1916. On the death of 
Abdul Aziz, the name of his mother Mt. 
Mirian, the widow of Abdul Rahman* 
was entered and on her death in 1918, 
the name of one Babu, a defendant, who 
was the brother of Mt. Mtrian was en- 
tered as in ocoupation of half her hold- 
ing. Now. on 2nd January 1904, the 
l)laintiff Mt, Risulan had mortgaged her 
half share of the occupancy holding to 
iier brother Abdul Rahman for Rs, 99. 
One part of the plaintiff’s case was a 
suit for redemption of this half of the 
holding which was mortgaged and*th6 
plaintiff has received from all Courts a 
decree for redemption of this half for 
Rs. 99 and that matter is not now before 
The question before us is whe* 

I 4 K .m-JL Mi _ _ 
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ther the plaintiff is entitled to sue 
coed by survivorship to the remain- 
ing half of the occupancy holding. It 
was argued that this claim was a new 
case for the plaintiff, but we find it 
clearly stated in para. 9 of the plaint 
that after the death of Abdul Rihman 
the plaintiff was a tenant along with Ab- 
dul Aziz Iiis son and after the death of 
Abdul Aziz, she became the tenant of 
of the entire fiolding. 

For the respondent it was contended 
that under S. 22, Act 2 of 1901, whiob 
was in force at the time of the death of 
Mt. Mirian in 1918, and at the time of 
the deith of Abdul Aziz in 1916, tho 
plaintiff is not a person entitled to sne* 
ceed to the interest of either of those per- 
sons, This is undoubtedly so. The 

question which w'e have to consider is 
whether the plaintiff is entitled to sne- 
ceed as a joint tenant or twhether S, 23 
prevents one of two joint tenants saccoed* 
ing on the e.Ntinction of the line of the 
other joint tenant. It was argued io the 

first place that the specification of shares 

prevented the plaintiff from having eny 
right of succession in the share of one- 
half entered for her brother Abdul 
, man. But there was no division oftnej 
holding or partition and the mere spec^'j 
fixation of shares does not amount Oj 
any division or partition. This matter' 
of joint tenants has been once 
this Court in Second Appeal No. 76 ® 
1905. In that case, an occnpa®®7 
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naut dieJ leaving a widow and two 
daugbtei's who were recorded as joint 
tenants. The widow and the daughters 
applied to be entered for her share. It 
was held that the daughters succeeded 
hy survivorship to the whole of the joint 
holding and the zaraindars could not 
claim any right of reversion of a portion 
of a joint holding to themselves. Al- 
though the judgment of this Court is 
given somewhat briefly, still it refers 
with approval bo the reasons given by 
the District Judge, where the proposi- 
tion is discussed at length. With those 
reasons we are in agreement. We may 
also refer to the provisions of law now 
made in the new Act, Act 3 of 1926, S. 26 

where it is laid down: 

“And exc3pt in the cise of*widows ot of a co- 
tanant who dies loavlng no heir autitlcd to sue* 
ceed under S. 24, no intereat in any expropcie- 
tary, occupancy, statutory, or non-occupancy 
tenancy shall pass by survivorship.” 

That is bo say, under this provision, 
the interest ot a co-tenant who dies 
leaving no heir will pass by survivor- 
ship to his co-tenant. 

It was argued by the learned counsel 
for the defendant that ,the right of oc- 
cupancy was extinguished within the 
meaning of S. 18, Act 2 of 1901, because 
the tenant had died leaving no heir. But 
we consider that if that section had 
meant to refer to one of two joint te- 
nants, the section would have stated so 
definitely. We may also refer to the 
wording of S. 22 which refers to an oc- 
cupancy tenant, and to his interest in 
the holding. Therefore, in our opinion, 
S. 22 lays down the succession for a de- 
ceased occupaucy tenant but it does not 
lay down that there should he no right 
of survivorship of one occupancy tenant 
to a deceased occupancy co-tenant. It 
was argued by the learned counsel for 
the defendant that there was no provi- 
sion in Act 2 of 1901, under which a 
joint tenant could take by survivorship 
from a deceased joint tenant whose line 
had become extinguished. That is so, 
but neither is there any provision for 
the reversion to the landholder of a 
share in such circumstances. The fact 
is that Act 2 of 1901 does not make' any 
special provision for such a case. Ac- 
cordingly we must go to more general 
provisions of law for guidance. An oc- 
cupancy tenancy originates in a non-oc- 
oupancy tenancy which is held for 12 
years, and a non-occupancy tenancy ort- 


J {Bonnet, J,) 

gi nates in a contratit between the laui.1- 
holdor and the tenant that the land- 
holder will let the holding from year to 
year and that the tenant will pay the 
yearly rent. Wlien the iici'iod of L2 
years is complete the tenant recei- 
ves the statutory protection against 
ejectment on the mere ground that he 
holds from year to year, but the con- 
tract to let and to pay rent remains in 
force. Where there are joint tenants 
the devolution of joint rights is govern- 
ed by S. 46, Contract Act which states: 

“ Where a. person has made a promise to two 
or more persons jointly, then, unless -a con. 
trary intention appears from the contract, the 
right to claim performance rests, as between 
him .and thorn, with thorn, during their joint 
lives, and, after the death of any of them, with 
the representative of such deceased person joint- 
ly with the survivor or survivors, and, -after the 
death of the last survivor, with the rapresenta- 
tive.s of all jointly”. 

This section gives the general princi- 
ple which governs the devolution of the 
rights of joint tenants. The scope of 
S. 22, Act 2 of 1901 is limibod to defin- 
ing who is the representative of tlio de- 
ceased joint occupancy tenant. When 
there is no person who is a representa- 
tive of the deceased joint occupancy te- 
nant within the meaning of S. 22, Act 2 
of 1901, then there is no such represen- 
tative to claim along with the remain- 
ing joint occupancy tenant or tenants 
that the land- holder should fulfill his 
part of the contract. Consequently 
under S. 45, Contract Act, the remaining 
joint occupancy tenant or tenants have 
the right to claim fulfilment alone from 
the landholder. We may refer for 
comparision to the principles of the 
English Law of Tenancy as stated in 
Poa, Landlord and tenant, 5th Edn. p. 65; 

“ If a lease be grauted to two or more per- 
sons they hold as joint tenants, and upon the 
death of one of them the other or others will 
become entitled by survivorship to the whole 
at law.” 

Further at p. 36 in Poa it is stated; 

'* Joint tenants have but a single free- bold, 
and they may, tberefora, always;joia in mak- 
ing a demise of it, they then forming together 
but one lessor. Such a joint demise operates 
both as a demise by each joint tenant of bis 
own share and by all of the whole, and is 
oonsequently not determined by the death of 
any of them, the lessee thereupon simply be- 
coming tenant to the survivors or survivor, 
who will bscome entitled to the whole rent. 
But though there is but oue freehold, and each 
joint tenant is seised of the whole (“per tout” 
as well as ” per my ”1, yet for leasing purposes 
each of thsm has an asclusive right only to fits 
own share, consequently, if one of them pur- 
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port sinply to flomife th.? whola, notbing mor 
tb:in bis own sha re will pass," 

I Tliese passages illustrate tlie natur'? 
jof joir>ti tontiticw TliG rule of survivor- 
[Khip among joint tenants is, Jiowevor. 
rnodihed in India fiy Rs. 12 and lo, Con- 
tract Act, wiiich put the rejmesontativo 
[Of the deceased joint tenant i»i Jiis 
iplace, so long as there is such a repre- 
sentative. On f.iilnie of such a repre- 
sentative the rule of survivorsliip arnon^ 
joint tenants applies. 

Apjilying these indnciples to the pre- 
sent case \ve hold that the plaintilT Alt. 
Easulan did take tlie half share lof the 
joint otenpanev liolding beionging to 
Abdul A:^iz on iiis death, as be .'left no 
successor capable of taking under S 99 
Act 2 of 19(U. Air. Hasulan being the 
solo surviving joint occupancy tenant 
took this share Ijy survivorship. Ac- 
cordingly we set aside the decree of the 
learned single Judge of this Court, and 
wo restore the decrees of the lower ap- 
pellate Court and the Court of first ins- 
tance with costs throughout, 

v.b./r.k. Aypcal alloiml. 

A. I. R. 1930 Allahabad 352 

MuJvERJI and Bennet JJ. 
bhakzad Appellants. 

V, 

Biich^o Siuffh Respondents. 

Betters Patent Appeal No. 97 of 1929, 
Decided on Idtb December 1929* 

«;7 c r“ Tenancy Act (2 of 1901), Ss. 28 and 
L , usufriictuafy . mortgagee 

or sub lessee of occupancy holding deter' 
mines on termination of right of occupancy. 

Tbo mtGrest in an occupancy holding of anv 
person, to whom an occupancy tenant sublets 
rtf 1^ whom be grants a usufructuary mortgage 
of land comprised in bis cccupancv holding 
will determine if it has not already determined 
on the determination of the right of ocoupaaey 
and can subsist no longer than the right of oc- 

219 , ReLon. 1925 All, 580 , Dist, 

™ A - DubB tor Appellants, 

Bennet. J.-This is-a Letters Patent 
Appal brought by the defendants. The 
facts as found are that an occupancy 
tenant has made a usufructuary mort 
gage of a single plot 906 of his occu- 
pancy holding in the year 1889 when 
such a mortgage was held to be legal by 
his Cou^ in the Full Bench case of 
Khtah Bam v. Na(hu Lai (l). The 
zamindar sued the tenant Faqir for 
arrears of rent and obtained a decree for 

S. 57(a) Act 2 
of 1901, m tbcycar 1924. T o this suit the 
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present appellants ware not parties and 

the iaodholdei- to make the present »„. 
pellants parties, and the present »pJ.. 
lants were subtenants under that Act 

An application was made under S '>9- 

ofthatAotby the landhelder te eject 

^be tenant and under S. 71 (l) of that 
Act a sublessee is no longer entitled to 
remain in possession. The defendants 
however, resisted the landholder in ob' 
taming possession and the landholder 
brought this suit in the civil Court to 
obtain possession. The trial Court and 
- 36 lo\\or appellate Court dismissed the 
^uit of the plaintiff aamindar on the 
ground that the defendant mortgagees 
were entitled to remain in possession as 
their interests under their mortgage 
were not extinguished bv the ejectment 
of the mortgagor. The learned Judge of 
this Court having considered the rulings 
at length has come to the contrary opi- 
nion, and he has decreed the ■plaintiff’a 
suit for possession. For the appellaots 
reference was made to the case of Baha. 

V. Motichand (2), But that rnling 
dealt; with the position of a mortgagor 
of a tenant under a perpetual lease who 
was entitled to mortgage his holding by 
the conditions of his lease. Accordingly 
the Case of a mortgagee from a tenant 
entitled to mortgage is entirely different 
from the case of the defendants who are 
merely in a position of .subtenants on- 
der Act 2 of 1901. Reference was fur- 
ther made to S. 28 of that Act, but the 
proviso to that section states.that the in- 
terest of the subtenant shall be extin- 
guished if the tenant is ejected on any 
of the grounds specified in S. 57, and the 
ejectment in question was under S. 67 
(a). In Khiali Bam ?.'Natku Lai (l) at 

P'^230 it was laid down; 

*‘In order that the effect of our opinion may 
noil be miBunderstood and our decision ®bfl not 
misapplied, it is necessary to say that it is ot* 
vious to us that the interest in an occupancy 
holding of any person to whom an ocoupanof 
tenant sublets, or to whom he grants a usufrn' 
ctuary mortgage of land comprised in his OO' 
cupancy holding will determine, if it has noj 
previously determined, on the termination oi 
the right of occupancy and can subsist no long* 
er than the right of occupancy subsists.” 

Accordingly wo considor that thfl 
docision of tho learned Judge of this 
Court was correct, and we dismiss this 
Betters Patent Appeal. 
v.b./r.k, App eal disiaissed. 

(2) A. I. R. 1925 All. 680=47 All. 689. 
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MUKERJI and Bi':NNET, JJ. 

Sri Bam C‘>a7idra Naik Plain- 

tiff — Appellatifc, 

V. 

Satya Narain and others — Defendants 
— Respondents. 

Letters Patent Appeals Nos. 7i to 75 
of 1928, Daci ied on 17th January 1930, 
from judgmeab of Walsh, J., D/- 2Lst 
February 1926. 

fa A^ra Tenancy Act (2 of 1901), S 158 
—No revenue can be assessed on “muafi 
lekhiraj," ^ 

Section 159 enables a Oouvt to assess revenue 
if there is revenue payable on the land. Where, 
therefore, there is no revenue payable on plots 
described as “muafi lekhiraj'^ no revenue can 
be assessed on the plots under S. 158. 

[P 353 G 2 ; P 354 C 1] 
(b) Agra Tenancy Act (2 of 1901), S. 150 
— Mahal owned by proprietor entirely 
separate from '^muafi” lands -No relief un- 
der Chap, 10 can be claimed by proprietor. 

Where the full share in the mahal owned 
by the proprietor is entirely separate from the 
areas of ‘‘muad*’ land owned by the “muafi* 
dars,** the proprietor cannot get relief under 
Chap. 10, because 9. 150 only refers to suits by 
the proprietor of a mahal or part of a mahal 
for assessmmt of rent on “any land situated 
in such mahal or part of a mahal.” Moreover, 
the mete fact that the “muafidara" are entered 
themselves in the khewat shows that no suit 
under Chap. 10 can lie against them. It is only 
in the case of persons who are not entered in 
the khewat that suits, will lie under this 
Chapter. [p 354 q 1] 

P, Cf. Banerji and K, Kama— for Ap- 
pellant. 

Damodar Das — for Respondents. 

Bennet, J, — These are five connected 
appeals brought by a plaintiff against 
the judgment of a learned single Judge 
of this Court dismissing the suit of the 
plaintiff which was for assessment of 
rant and in the alternative for assess- 
ment of the share of Government revenue 
en the p^ts held by the defendants who 
wore entered as muafidars. The lower 
Courts have also dismissed the suit of 
the plaintiff. It was claimed by the 
learned counsel on behalf of the appel- 
lant-plaintiff. that his case came under 
S. 156, Act 2 of 1901, S, 150 lays down 
that the proprietor of a mahal or part of 
a mahal may sue to resume possession of 
or have rent assessed on any lands situa- 
ted in fluoh mahal or part of a mahal pur- 
porting to be held rent free or to have the 
holder thereof declared to be liable to pay 
revenue, on it. S. 164 lays down the 
cases in which land held rent free is 
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liable to resumption. S. 158 lays down 
the case of land which is not liable to 
resumption under S. 15-i and which lias 
been held rent free for fifty years and 
by two successors to the original grantee 

S. 156 lays down that land nob 

liable to resumption under S. 154 and to 
which the provisions of S. 108 do not 
apply, shall be liable to assessment of 
vent. 

It is claimed by the learned counsel 
that Ss. 154 and 158 do not apply and 
therefore that rent .should be assessed 
under S. 156. The finding of the lower 
appellate Court is that S. 158 does ap- 
ply because the land has been held rent- 
free for more than fifty years and by- 
two successors to the original grantee 
Accordingly,- under that section the 
land shall be deemed to bo held in pro- 
prietary right. That section continues; 
“ancl the Court shall declare the holder 0 
such land to bo the proprietor thereof, and to 
be liable to pay the roveuae thereon, and shnl 
determine the revenue payable by him.” 

This section enables a Court to assess 
revenue if there is revenue payable on 
the land in question. The learned coun- 
sel for the appellant referred to the pro-| 
visions of S. 58, Land Revenue Act, toj 
the effect that revenue might be asses-' 
sad on this land, but the question be- 
fore us is nob whether revenue might 
be assess^ at some future date on this 
land but whether there is in fact reve- 
nue assessed on the land at present ' 
The finding of the lower appellat© 
Court is that there is no revenue at 
present assessed on this land. 

A reference to the khewats of 1289 F 
shows that this fact is undoubtedly cor- 
rect. There are two khewats, one for 
mouza Chaksari Kalau and the other for 
mouza Chaksari Khuld. But the khewats 
are similar and are briefly as follows: In 
each mahal the khewat has a number of 
khatas, 6 in one case and 7 in the other 
Khewat 1 is entered for the plaintiff, 
appellant as the sole owner and ie 
abated to be 16 annas of khalsa land 
Below this khewat 1 (and in the case 
of one mahal below) an entry of a small 
area as public roads come the remain- 
ing khatas under the heading ‘^omafi 
lekhiraj” i. e. free from payment of 
revenue. Those following khatas con- 
tain the names of the defendants’ pre. 
decesBors with their small areas 0 
muafi land. Now, the first point that 
is apparent from this khata .is that the 
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revenno of the village is .assessed solely 
on khafca 1. No revenue is assessed on 
any of tlie kliatas in suit and accord- 
ingly as there is no revenue payable on 
these plots so no revenue can be asses- 
sed on the plots under S. 15 S. 

' The next point which is apparent is 
that the land of the defendants does 
not lie within the land owned by tho 
plaintiff. The 16 annas of the mahal 
pwned by the plaintiff is entirely sepa- 
;rate from tho areas of inuafi land owned 
by the defendants. Accordingly there- 
fore the plaintiff cannot come under 
|Char. 10, l)ecause S. 150 only refers to 
suits by the iwoprietor of a mahal or 
part of a mahal for assessment of rent 
on any land situated in such mahal or 
part of a mahal.” The land of the defen- 
dants not being situated in tho mahal or 
part of the mahal owned by the plaintiff, 
the plaintiff cannot get relief under the 
chapter. 

In fact, the suit of the plaintiff has 
been entirely misconceived. Such a 
suit as the present will only lie by a 
proprietor of a khewat for land which is 
entered in the khatauni as appertaining 
to the khewat khatas of the plaintiff. 
The mere fact that the defendants are 
jentered themselves in the khewat shows 
jthat no suit under Chap. lO could lie 
■against them. It is only in the case of 
^persons who are not entere'd in the 
•khewat that suits will lie under this 
chapter. Accordingly we dismiss these 
five appeals brought by the plaintiff, 
with costs 

v.S./r.k. Appeal dismissedt 

A. L R. 1930 Allahabad 354 

Sen and Niamatdllah, JJ. 

Bhagirathi Plaintiff— Appel- 

lant. 

V. 

Baj ki shore Dubeg and others — Defen- 
fdants — ^Respondents. 

Second Appeal No. 223 of 1927, Deei- 
■ded on 20th December 1929, against de- 
cree of the Sub-Judge, Azamgarh, D/- 
'27th October 1926. ' 

(a) Transfer of Property Act, S. 52— 
'Contentious suit” — Meaning. 

The words '*contentious suit” in S. 52 have 
been used in contradistinction to a friendly 
suit or a collusive suit [p 355 q A 

(b) Transfer of Properly Act S *»2-l 
Tran.fer in contenliou, _ Tranifejee 
takes subject io result of suit. 

Where In a conientious suit a party transfers 
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the immovable property in favour of a person 
who is no party to the action, the latter can 
only t.ake the property subject to the result of 
thesuit. [PSSSOl] 

(c) Transfer of Property Act, S. 52— 
Oontentious suit*~Suit contentious in ine’ep* 
lion— Fact of one party entering into com- 
promise and another allowing ex parte de- 
cree to go against him does not make it 
non* contentious. 

The suit, which is a contentious one iu its 
inception, docs not cease to be a contentious 
suit, either by reason of the fact that one of 
the parties to tho suit has entered into a com- 
promise with the plaintifi or that another' 
party has allowed an ex parte decree to be pas- 
sed against it. [P-355 C -3] 

F. L, Banerji and S. D, mnha~lor 
Appellant. 

G. Agarivala— ior Respondents, 

Sen, J. — One Raj Kishore Dubey owned 
certain zemindari property in mauzas 
Ram pur and Aran wan Gulzar, pargana 
Kauna in the district of Azamgarh, On 
Isfc Juky 1925, he transferred the pro- 
perty in suit with possession to one 
Katwaru who figures in this action as 
defendant 8, The document ostensibly 
amounted to a usufructuary mortgage 
for Rs. 800. Bhagirathi Dube, plain tiff- 
appellant instituted a suit for pre-emp- 
tion on the allegation that the transac- 
tion in question was really an out and 
out sale but it was disguised with the 
outer trappings of a usufructuary mort- 
gage. 

The suit was resisted both by Raj 
Kishore Dube, the transferrer, and Kat- 
waru, the transferee both of whom 
pleaded that the transaction was a usu- 
fructuary mortgage and the real con- 
sideration was Rs. 800 as set out in the 
document and not Rs. 200 as alleged by 
the plaintiff. 

The 10th December 1925, was the date 
fixed for the final hearing of the case. 
Matters, however, took a dramatic turn, 
on 8b h December 1926 when R^j Kishore 
Dube sold the property in dispute to de- 
fendants 2 to 7. On lObh December 1925, 
Bhagirathi Dube applied to the Court 
for time to reconsider his position more 
particularly with reference to the ad- 
visability or otherwise of impleading the 
vendees namely, defendants 2 to 7, On 
the following day, that is, on 11th 
cember 1925, a compromise was effected 
between the plaintiff and Katwaru. The 
result of the compromise was that^ Kat- 
waru admitted that the transaction m 
reality was a sale and nob a usufrnotnajry 
mortgage. The parties agreed that the 
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"brue consideration for the transfer was 
Rs. 800 and not Rs. 200 as alleged by 
•-lihe plaintiff. * A decree in barms of the 
^compromise was passed in favour of the 
plaintiff against Katwaru. Raj Kishore 
Dube, the original transferrer, nob hav* 
"ing appeared on that data in Court, an 
ex parte decree was passed against him. 

When the plaintiff attempted to exe- 
-cube his decree, he was resisted by de- 
fendants 2 to 7 who set up their sale 
■ deed, dated 8bh December 1925. The 
present suit was instituted for a decla- 
ration that this sale deed dated 8th De- 
cember 1925, executed by Raj Kishore 
Dube in favour of Muneshar Dube and 
.others defendants 2 to 7, was null and 
void and not binding upon the plain- 
,tiff. The Court of first instance dis- 
-missed the suit. The lower appellate 
'Court has affirmed the decision. The 
•decision of the lower appellate Court 
iproceeds upon the finding that the suit 
•was not a "contentious suit’* with- 
in the meaning of S. 52, T. P. Act, 
.on llth December when a compromise 
was arrived at between Bhagirathi Dube 
and Katwarn and the transfer by Raj 
Kishore to defendants 2 to 7 is unaffec- 
ted by the doctrine of Us pendens. This 
view is clearly' erroneous. The words 
|"cont6ntiou9 suit” in S 52, T. P, Act, 
[have been used in contradistinction to a 
ifriendly suit or a collusive suit. 

The suit for pre-emption was from its 
very inception a contentious suit against 
both the defendants who were parties to 
the action. It did not cease to be a con- 
itentioas suit against defendant 2 merely 
‘by reason of the litigation coming to an 
.end by means of a compromise decree 
‘against one of the defendants. The 
.right to the property in dispute was 
directly and substantially in (Question 
in the pre-emption suit and pending 
•the decision, defendant 1 was nob com- 
petent to defeat 'the right of one of the 
■parties by a transfer in favour of per- 
sons who were strangers to the action. 
'Defendant 1 was no party to the com- 
promise at all. . The Courts below have 
failed to realise the signifipance and 
^tlegal effect of this circumstance. Where 
iin a contentions suit a party transfers 
;the immovable property in favour of a 
I person who is no party to the action, 
|the latter oan only take the property 
isnbjeot to the result of the suit. Under 
'4ihe oircumstanoes, defendants 2 to 7 


could not, by reason of their obtaining a 
transfer from defendant 1, defeat the 
plaintiff of the fruits of his decree. Wo 
are clearly of opinion that the transfer 
in favour of dcfcndarits 2 by 7 was ob- 
noxious to the provisions of S. 52, T. P. 
Act, and that the plaintiff’s claim was 
well founded. We liave already stated 
that defendant 1 was no party to the 
compromise. The compromise, tlierefore, 
whether collusive or not, did not, in 
any way improve the rights of defcn-j 
dant I against whom an ex parte de- 
cree was passed. The suit, which was' 
a contentious one in its inception, didj 
not cease to be a contentious suit, either 
by reason of tlie fact that one of the 
parties to the suit had entered into a 
compromise with the plaintiff or that 
another party had allowed an ex parte 
decree to be passed against it. No fraud 
between the plaintiff and defendant 1 
has been alleged or proved. The Courts 
below appear to have put themselves 
upon a wrong track by assuming that 
the compromise entered into between 
the plaintiff and Katwaru affects the ex 
parte decree against defendant 1 who 
was no party to the compromise. Wa 
allow the appeal, set aside the decree of 
the Courts below and decree the plain- 
tiff's claim with costs throughout. 
V.B./R.ia Appefil allowed, 
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Banerji and King, JJ. 

Makhm Plaintiff— Appellant, 

V. 

Sohan Lal and oiliers— Defendants— 
Respondents. 

Second Appeal No. 338 of 1927, Decid- 
ed on 5th December 1929, from a decree 
of Addl. Sub- Judge, Muttra, D/- 27bh 
October 1926. 

Mortgage— Prior and subtequenl— Con- 
lecutwe ruitr on reBpective mort(ra?e* by 
prior and puitne mortgagee# without either; 
impleading the other— Decree in favour of 
both mortgagee# in respective iutl#— Puiine- 
mortgagee bringing suit for po##eMion— 
Puisne mortgagee held entitled to possesBion- 
on payment of mortgage money to prior 

mort8«g«-In‘e«;‘ “> *'■ 

lowed— Transfer of Property Act b. 74. 

A prior mortgagee brought a suit in 1919 
on his 'mortgage and Obtained a deatee for 
sale without Impleading the puisne mortgagoo 
wbo waa in actual posBeaaion of the mortgage 
' preraisefl as uanfr actuary mortgagee. Tho 
pnisue mortgages, in 1921, instituted a suit 
for eale on bis mortgage without impleading 
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t ho prior niurt{;;ig-’o and got n clecroc. But ou 
fiiiJurc to g'.'t iui or lor of niufc.ition iii ‘rovcuuo 
Court, the pnisno iiiortgngoe brought tho 
pro<;('iit suit against tho prior mortgagee for 
pcssossioa. 

: that tho puisne mortgagee was en- 
titled to possession upon payment of the 
amount v^hich was decreed as due to prior 
mortgagee in his suit of IDIO, 

Iltld ; that as the puisne iiiortgagoo 
was in possession as usuiructu ir^ mortgagee, 
the prior mortgagee was cntildo-l to iotcrost 
at the rate decreed in .nis of jyia up toa 
date fixed bv the High (Jo'ui : i [ /’ looo 

P.C.ll./M.on, lP‘3d7cl] 

-Y. P, Asthana lor Ajjpcllanfc. 

I . h. iidncyji lor Adibilco- Prasad 
Diihc — io'' Roispoiidents. 

Banerji, J. Thi.s is u itlain tiff’s 
appeal. The plaintilf Makhau Lai was 
in possc'-sion of certain land iindor a 
usiilniffcuary mortgage, bavtng acquired 
jy i>nicnast3 tho rijjlits ot tho original 
usufructuary mortgagees. Tho defen. 
darts obtained a mortgage on 14th 
July 1925, of tho right, title, and in. 
^rest or out Tika. Tika on 18th 
Docomber l 909, mortgagal the property 
to Makhaii LaL Suits were brought 

On 5tli August 
iJU. the prior mortgagoe instituted a 
suit for sale (No. 480 of 19l9) without 
impleading the puisne mortgagee. A 

preliminary hecreo was passed which 
was followed Ijy a docioo absolute and 
the property was sold by auction and 
pure ased by the prior mortgagees. 
Ihe plaintitJ in the year 1921 instituted 

a suit (No. 1250 of 1921) for sale on his 

mortgage of I8tb December 1909, and 

obtained a decree. He did not implead 

the prior mortgagee. When tbe plain- 

tiff went to the revenue Court to get 

his name recorded as owner of the pro- 

party his application was dismissed on 

the ground that an order of mutation 

oas already been passed in favour of the 

defendants prior mortgagees. 

The present suit is for the followine 
relief ; ^ 

‘‘On the ostablishmonfc of the plaintifi*s 
right and on declaration that no right has 
accrued to tbe defendants as against the plain- 
iff in respect of tho right as a mortgagor of 
9 20 acres out of 26.18 acres of land entered in 
the kbewat as bolding No. 10 and of 3 10 
acres out of 10.74 acres entered in the bhewat 
as holding No. 11 situate in manza Bhura Kani 
maj»l Gh.it Kbw»hi,dgM former pC“' 
Mahahan, and recent parcana Mat 
Muttra, tho pleintifi m/y fo LS "Z™ 

Sion over tpe sairf propertv/' 

It is not denied that the nsufmotuarv 
mortgage still subsists and that the 
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plamtid is in possession as usufruebu^ 
ary mortgagee of the property. Various 
defences were raised whreh have been . 
repelled by the Court of first instance 
but tbe plaintiff’s claim was decreed*^* 
subject to his paying Es. 1850-7-4, the: 
amount of the principal and interest- 
under the mortgage of 14th July 1925. 
iliG plaintiff went up in appeal and the* 
appeal was dismissed by the learned 
Additional Subordinate Judge, There* 
was a cross-appeal by the defendants- 
but that appeal was also dismissed. 

The plaintiff has come up in second* 
appeal. The learned advocate for the ‘ 
appellant has contended that, although, 
he cannot assail the condition imposed' 
by .the Courts below, the appellant is- 
entitled to recover possession of thet* 
property upon payment of the amoaut 
which was decreed in suit No. 480 of 
1919. Various cases have been referred 
in tbe arguments before us. The conten- 
tion of Mr. Narain Prasad Asthana is- 
that be by reason of a deliberate act of 
the prior mortgagees cannot be forced to* 
pay more than he would have been 
directed to pay if he had been made 
party to the suit No. 480 of 1929. 

On the other hand, Mr. A, P. Dube,*, 
holding the brief of Mr. P, L. Banerji 
has drawn our attention to the case of 
Gaiiga Pra.^cid Sahu v. Land Mortgage' 
Bank (L), the case of Jageshwar Mandal- 
V. Sridkar Lal Deb A, I. B. 1928 Pat,. 
589 and .also the case of Baghunath- 
Kuntcar v, Shankar Sirt-gh (2). 

In our opinion the respondent is not * 
eiititled when the present suit is in- 
stituted to claim to be put into a mucbi 
better position than he would have been 
if the present plaintiff had been implead-- 
ed in suit No. 480 of 1919. The plaintiff' 
appellant was a usufructuary mortgagee* 
and, as we have stated, it is not denied 
that he was in possession* Tbe prior' 
mortgagees therefore cannot claim to* 
have any excuse whatsoever for not 
impleading tho present plaintiff. It is* 
contended by Mr, Dube that as his 
clients were not in possession of the* 
property be is entitled to hold the mort- 
gage as a shield, not the decree. We 
agree with that contention. In the 
case of Sukhi v. Ghulatn SafdaT ' 

(1) [1894] 2i~0al, §66=^ I. A. l=e»ari. 

3R3fP.O.), 

(2) [1914] 36 All. 133=52 I. G, 387=13 A- 

J* 41, 
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Khan (3) at 476 {of 34 All.) their Lord- 
■shipsof the Privy Council have observed 

follows : 

“Tha general -principle is stated rightly by 
• iihe High Court. It is this. The plaintlil is a 
puisne mortgagee seeking to enforce hot mort- 
,^age, the prior' mortgagee in his suit having 
tfailed to make her a party. It is the duty of 
'the Court to give the plaintiff the opportunity 
I of occupying the position which she would 
have occupied if she had been a party to the 
;former suit,” 

We have therefore to see what is the 
1 proper decree to be passed in this case. 
In our opinion the proper decree to be 
: passed in this case is to place the prior 
Muortgagea exactly in the same position 
i^fchat he would have been in if he had im- 
'pleaded the present plaintiff. We there- 
^fore vary the decree of the Court below 
ijby declaring that the plaintiff is entitl- 
‘jod to possession upon payment of the 
amount which was decreed as due to the 
prior mortgagees in suit No. 480 of 1919, 

' As the plaintiff was in possession as 
•'usufructuary mortgagee the prior mort- 
:|gagees are entitled to interest at the 
rate decreed in suit No. 480 of 1919 up 
’ to the date we fix for payment of that 
amount. The amount will be calculated 
by the office and three months are 
.allowed to the appellant to pay the 
'.amount. If such payment is nob made 
the plaintiff’s suit will stand dismissed 
with costs. Appellant will be entitled 
ito the ‘costs of this appeal. We do 
•not interfere in any way with the 
.order as to costs passed by the Courts 
‘below, 

V.S./r.K. O rder aGCordinglif. 

(3) A. I.B. 1922 P, 0. 11=43 AH. 4C9=48 
I. A. 465 {P.O,), 
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Dehra Dun Mussoorie Eleotric Tram- 
'Avay Co., Ltd.: In re Bansraj Q^ipta and 
*o<A«r3— Applicants. 

V. 

■ Official Liquidators'' Opposite Party. 

Misc. Appln. No. 96 ‘of 1926, Decided 
'^n 20tb November 1929, 

4 (ft) Contrftct Act, S. 23 — Motive of con* 
trftct U eiientiftlly different fr^m coniider* 
^•tion or object. 

Uoiiva ia oaaentially dHTorent from the cou- 
eldecation or object of the contract and the fact 
‘ that the contract was entered into in the ox* 
pftotalton of some ulterior gain would not 
affect the contract which fa valid in every way. 
Slmllatly where there are two collateral con* 
^tracts, One valid In every respect -and other for 


unlawful nonsidoration . tho supplying 

the motive for the former, though nut oondition 
precedent, tho latter coiitnct essentiallv 
different from both coiisuleratinu and object of 
the former and does not vitiate the former. 
(Case Laio dhcv^sml,) [1? 360 0 1; P 302 C 1] 

(b) Allahabad High Court Company 54 
to 59— List fr amed and notice istued under 
R. 54 — Party applies on date fixed for post- 
ponement of entry of their name —Applica- 
tion rejected and name entered — No notice 
under R, 57 necessary to make party liable 
as contributory. 

A list of contributoi'ios w,t,s framed («y 
dators niidet R. .'>4 and notices issued to con- 
tributories as p;r R 54. On the date fixod, 
Court settled tho list of contributories, reject- 
ing tho application of one of the parties for 
postponomont of the entry of their names in 
the list, without objection to such entry. 

Held : that no further notice under R. 57 is 
necessary to the party to bind them -s cotitri- 
butory, fP 3.59 0 1] 

(c) Companies Act, S. 156 — Shareholder 
obtaining shares with collateral agreement 
for commission— Breach or unenforceabiiity 
of agreement does not interfere with his 
liability as contributory. 

Where a person applies for obtain iug certain 
shares in a compiny in the expectation of ob- 
taining some commission or special gain, and 
an arrangement is made in accordance thereto 
by the promoters of the company and applica- 
tion is granted, the applicafcioti on allotment 
bscomes a shareholder in praesenti, absolutely, 
and the breach or the unenforccability of the 
latter arrangement being a collateral agreement 
docs not in any way interfere with the liability 
of the person as contributory on liquidation of 
the oompany, [P 360 C 2] 

S. N. Banerji and Shiva Vra<^ad Sinha 
— for Applicants. 

K. N. Katfu — for Opposite Party. 

Milker ji, J. — This is an application 
on behalf of the legal representatives of 
one Lala Raghu Mai to have their names 
removed from the list of contributories. 

This application has been made as the 
result of our judgment delivered on i4th 
May 1929. It appears that Lala Raghu 
Mai subscribed for a number of shares. 
Later on, on 12th August 1922, he was 
induced to subscribe for a largo number 
of further shares (Rs. 10,000 ordinary 
shares at Rs. 10 each and 250 preference 
shares at Rs. 100 each). On the same 
day, he made applications for shares and 
the Managing Agent of the company 
handed over to him a draft letter, which 
the company was to send, later on, in 
confirmation of the arrangement, in view 
of which Lala Raghu Mai subscribed for 
the additional shares. On 13th Septem- 
ber 1923, the company confirmed the 
arrangement, by three letters, copies of 
which are to bo found in the affidavit 
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lilecl with fclio petition , under paras. 7 
and 8. By virtue of the letters written 
by the comiiany the representatives of 
Lai a Raghu Mai claimed before us a 
large sum of money on the ground that 
the company had committed broaches of 
contracts and the claimants were enti- 
tled to a large amount of damages. We 
held that the agreements were void, 
being in contravention of S. 105, 
Companies Act. Tiio applicants, there- 
upon, now say that if -the agreements, 
On the basis of which they had claimed, 
are invalid, such must bo the case with 
the purchase of shares. They, there- 
fore, ask that their names should be re- 
moved from the list of contributories. 

On behalf of the ClTicial Liquidators 
two points have been raised. One is 
that the application is barrsd by time 
and the second is that on the merits, ap- 
plicants are not entitled to succeed. 

A learned counsel appeared from the 
Calcutta High Court, together with a 
counsel of this Court on behalf of theap- 
licants, and we have heard him and the 
learned counsel for the Official Liquida- 
tors. The points to be decided are: (l) 
whether the application is within time 
and {2} whether the allotment of shares 
was illegal, being based on a void con- 
tract and whether, therefore, the names 
of the applicants should be removed 
from the list of contributories. 

On the first point of limitation, the 
learned counsel for the Official Liquida- 
tors argued that the applicant’s names 
were ordered to be brought on the list of 
•contributories so early as on 19th July 
1927 and that, therefore, they could not 
come up to the Court, for removal of 
their names after the expiry of 30 days 
of that date, under R. 53 of the rules 
framed by this Court under the Com- 
panies Act. Mr. Banerji, who has ap- 
peared on behalf of the applicants, ar- 
gued that no notice was ever issued to 
or served on his clients as required by 
R. 57 of the rules framed by the Court 
and that, therefore, limitation has not 
even begun to run against his clients. 
He further argued that it was always 
open to the Court to rectify errors in the 
list of contributories and that this is 
contemplated by H. 54 itself. 

Wo oood iiob decide whether the Court 
has got or not, power to rectify the list 
of contributories at any time. We shall 
as sumo that it has got that power. But 


the question is whether a party has a. 
right to move the Court to rectify an 
alleged error, if that party has allowed 
the time given bo him by the rules, to- 
make the application, pass by, * 

The Rr. 54 to 53 of the Company rules- 
framed by this Court, bear on the ques- 
. tion. Unfortunately, they are not very 
clear, though they have been taken 
mainly from the English rules. The' 
modification made in the English rul 08 > 
has created a certain amount of difficulty. 
Putting, however, the same construction,, 
as the learned counsel for the applicants 
wants, it would appear that the Official. 
Liquidator is charged by R, 54 to frame' 
a list of contributories. Having dons so, 
he has to obtain from the Court appoint- 
ment of a date for settlement of the list,. 
A notice is to be given by the Official. 
Liquidator to each and every person 
whom he has proposed to bring on the> 
list of contributories, of the date so fixed 
by the Court, On the date fixed, the 
Court is to settle the list of contribu- 
tories ; sea R. 55. Then, R. 57 says' 
that when the list has been settled, the- 
Official Liquidator is to give a new and 
fresh notice to every person who has- 
been finally placed on the list of contri- 
butories, telling them that if they wanted 
to have their names removed from the- 
list they must apply within 30 days of 
the delivery of the notice to them. B- 55* 
says that no application .shall be heard- 
if it is beyond 30 days, unless the Court- 
finds reason to extend the time. The con- 
tention of Mr. Banerji is.that this second 
notice required by R. 67 was never issued' 
to his clients and that therefore hie- 
clients’ application is within time, p^* 
Katju’s objection to the interpretation 
pub by Mr. Banerji is that the ruleSi if 
their interpretation were adopted, would 
allow two opportunities to the same party 
to contest the action of the Official LiQUi* 
dator in placing them on the list. Tbs' 
rules are open to this objection. It ®*y 
be that the idea w'as that the procedure, 
obtaining in England, of allowing th0* 

Official Liquidator to • finally settle tW' 

list of contributories should be modin^ 
by letting the company* Judge do it 
the assistance of the Official Liquidate* 
After the list has been settled, a notic®- 
13 to go to all those who 
brought on the list, as finally 
a notice is also to be issued before t 
list is finally settled, each proposed con 
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tributory, thus, gets two chEiaces to ap« 


pear before the Court. 

What has happened in this particular 
case is that the applicants appeared at the 
first chance, viz., on 7th January 1927. 
They did not object to their name being 
entered in the list of contributories. 
They only asked that the entry in the 
list, of their names, should^be postponed. 
The application contained several other 
prayers. It was heard and ultimately 
decided on 19th July 1927 and the prayer 
for the postponement of the entry of the 
names of the applicants in the list of 
contributories was refused. 19th July 
1927, then, is the latest date, on which 
the applicants* names were, it may be 
said, ordered to be entered in the list of 
jcontributories. The question now is 
jwhebher the applicants should have had 
a second notice under R. 57. We do not 
think that they were entitled to any fur- 
ther notice. They appeared by counsel 
and their case was heard at length. They 
'never objected to the entry oE their 
names. All they wanted was that there 
should be postponement in the entry, till 
a certain date. In the circumstances, we 
are of opinion, that no issue of further 
notice, of the order o£ I9bh July 1927, 
was necessary. This is conclusive against 
the applicants, unless they may apply 
for a review of judgment. Mr. Banerji 
for the applicants has clearly told us, 
that his application is not one for a re* 
view of judgment. S. -202, Companies 
Act, lays down that rehearin^s of any 
order or decisions maide or given in the 
matter of the winding up of a company 
may be had in the same manner and sub- 
ject to the same conditions in which 
they may be had from any order or deci- 
sion in the same Court in cases within 
its ordinary jurisdiction. That being the 
rule, we do not think that we shall be 
justified in exercising, in favour of the 
applicants any powers that we may pos* 
Bess, in the shape of inherent jurisdiction 
to rectify the errors in the list of con- 
tributories. The result is, the applica- 
tion is incompetent, being too late. 

As we have heard the- case on 
the merits as well, we would 
like to decide it on the merits also. 

The learned counsel for the applicants 
has taken his stand on the Contract Act, 
and has argued thus ; The applications 
for shares given on l!|th August 1922 
were given because Lala Baghu Mai ex- 


pected that tho company would give' 
him certain contracts on which Lala- 
Raghu Mai would make some prohts. 
This Court held that the agreement OU' 
the part of tlie company to give Lala 
Raghu Mai these contracts and some- 
benefits in tho matter of contracts al- 
ready given to others amountod to an, 
illegal agreement, as contravening the 
spirit o£ S, 105, Companie.s Act, and 
could nob be enforced. As the consider- 
ation for subscribing for the shares 
failed; tho contract of taking shares 
also failed. The names of the appli- 
cants are, therefore, on the list of con- 
tributories, on the basis of an illegal 
contract. The names should, therefore, 
be removed. 

On the face of it, the argument looks 
attractive and plausible, bub when 
closely examined, it will be found to be 
full of fallacies. The coutr.act, of pur- 
chase of shares was a completed con- 
tract when Lala Raghu Mai signed the 
applications and the applications were 
accepted by the company and shares 
were allotted bo Lala Raghu Mai. The 
consideration for Lila Raghu Mil’s ap- 
plications was the allotment of the- 
shares to him and his eligibility to re- 
ceive dividends if and wlien the com- 
pany declared them. The sale by thS’ 
company of the shares had for its con- 
sideration Lala Raghu Mai’s money. 
Thus, the contract to purchase and sell 
the shares, in itself, was a perfectly 
valid contract. 

Bub, it is said, Lala Raghu Mai would 
never have entered into the contract if. 
he had known that the other contract, 
into which he was to enter, viz., the 
contract of supply of goods to the com- 
pany on certain advantageous terms 
was likely to be a bad contract in law. 
This may be so, and is perhaps so, bub 
it cannot be said, that this other con- 
tract was a consideration or object 
of the contract to purchase and sell 
shares. Under S. 23, Contract Act, tho 

consideration " or ** object ” of an. 
agreement is lawful unless it is of a kind 
described in the section. We have al- 
ready pointed out that the considera- 
tion ’* or *' object ” of the contract of 
purchasing shares had nothing illegal in 
them. The other contract, as to supply 
of goods was not a consideration or ob- 
ject of the contract of purchase of 
shares. It may have supplkd the> 
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jmofcivo for the purchase of shares, but 
I motive ’ is essentially different from 
both consideration and object. Wo 
shall come back to the fjuestion of 
motive ” presently. Let us for the 
pre.sout, liiid out whether the contract 
for supply of goods was a consideration 
or object of the agreement to subscribe 
lor shai'os. Lala Baghu Mai subscribed 
for the shares because ho tbougliD that 
by doing so, ho would l )0 able to in- 
duce the company to give Itim a contract 
for selling goods r.o it on advantageous 
terms. It is certainly not the case that 
Lala Raghu Mai was to sign the appli- 
cations for the shares only after ho had 
got tlie contracts. This had to bo con- 
ceded clearly by Mr. Banerji, who ad- 
.mitted that he could not argue that the 
giving of the contract for supply of 
goods was a “ condition precedent ” — to 
borrow an English expression to — the 
subscription for the shares. The con- 
tract for supply of goods was to be given' 
from time to time and this period, clur- 
iog which contracts were to be given, 
was likely to last for several years. It 
was agreed that if the tramway was 
laid from Raj pur to Mussoorie hills, 
even in that case, Lala Raghu Mai would 
have a right to supply the necessary 
goods. From no point of view what- 
soever can it be said that Lala Raghu 
Mai agreed to subscribe for the shares 
only if he, beforehand, gob the con- 
tracts and the benefits which ho hoped 
to get from the contracts. Thus the 
contract for the supply of goods was 
jneither an object nor a consideration 
[lor the contract to purchase the shares, 
ji he utmost that can be said, therefore, 

. IS that the agreement for the supply of 
goods constituted a '* motive ” or per- 
jfiaps the motive” for Lala Raghu 
Mai 3 purchasing the additional shares 
worth one lakh and 25 thousand riapees. 

Motivo however, can never be en- 
■quired into in considering the validity 
■or otherwise of a contract. The word 
motive ” does not find a place in the 
■Contract Act. ^ In England, it has been 
Jield that motive is no consideration for 
^ contract. Anson in his “ Law of Con- 
tract ” (Edn. 16. 1923) at p. 102 deals 
with the subject. He quotes the case of 
Ihqmas v, . Thomas (1), and points out 
that it was held that the desire on the 
l^ij; of the executors to carry out tho 
(1) [1^7] 2 Q. B. 858: 


wishes of the deceased would not am- 
ount to a consideration. Then he quotes 
the following from a judgment : 

.Motive is<(ioj the same tUiog as coasider- 
ation. Consideration means something of 
value in the oyo of law moving fronTthe 

plinitifi.” . 

It seems clear to us that whatever 
migut have been the subject in view 
(motive) of Lala Raghu M.al in sub- 
scribing tor the shares, it was a matter 
entirely for Him and had nothing to do 
with the legal aspects of the otherwise 
perfectly valid contracts of purchase of 
.shares. In view of the Indian law, 
therefore, the applicants are not en- 
tltlad to succeed. 

The case has been considered in view 
of the English law and English prece- 
dents and there is an abundant authority 
to show that in the circumstances of 
this case the applicants are not entitled 
to succeed. 

In the language of the English Law, 
the agreement between Lala Raghu Mai 
and the company that the latter shall 
place orders for certain goods with the 
former and would give him certain com- 
missions on orders already placed else- 
where was only a “collateral agraement” 
and did not constitute a “condition pre- 
cedent ” to Lala Raghu Mai subscribing 
for the shares. This, we think is per- 
fectly plain. We have already stated 
that Mr. Banerji, the learned counsel 
for the applicants had to concede that 
the agreement for supply of goods was 
not a condition precedent to the con- 
tract for purchasing shares. The two 
agreements, therefore, were collateral to 
each other and one did not constitute 
the consideration or object (to quote 

again words of the Indian Act) of the 
other. 

Coming to authorities, we shall quote 
only three, but before we do so, we may 
mention that the text-book writers all 
take the same view. Palmer in his 
Company Law (Edn. 12, 1894) at p. 115 
puts the law in the following language : 

^ A distinction of a very material kind ex'i 
ists between an application with a condition' 
prdcodsnt annexed, and an application with a 
collateral agreement or condition Bubaequent. 

In the latter case, the applicant on allotment 
becomes a shareholder in praesenti absolutely, 
with only a right to enforce (if valid) the col* 
lateral agreement or condition subsequent 
against the company,'* 

He quotes several oases, two of which 
we propose to examine. Buckley in his 
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Company Acts ” (Edn, 10, 1924) at 
p, 60 says : 

“ If the oondition be uot pcocodenb, but .col- 
lateial or subsequeot, and the contract be exe* 
'Outed by allotment, notice and registration, the 
allottee is bound.** 

Out of the cases, on which these state- 
ments of law, in the text-books are 
•based, propose to examine three. 
•One ii In re^ BiGhrnond H ill Hotel Oo,, 
Ellcington*s case (2). In this case, the 
-shares of a certain Hotel were for sale. 
Messrs Elkington were manufacturers 
•of plates and cutlery. One of the pro- 
tmoters of company agreed and the 
•Agreement was subsequently confirmed 
by the company, that Messrs Elking- 
■ton were to subscribe for 150 shares of 
£10 each on payment of only 510 per 
•share, that they were to have a right to 
•supply plates and cutlery to the value 
>of £3,000 and that until all the goods 
which they agreed to supply had been 
•supplied, and until they had received 
■full payments in cash, they would not 
‘be called upon to pay any further calls, 
Messrs Elkington paid £2 to the 
•share, but ree-ived no orders and the 
^company went into liquidation. 
"The question arose whether the 
Blkingtons could be placed on the 
disb of contributories. Vice-Chancellor 
Wood V. 0. held that they must not 
be put on the list of contributories 
The^ decision was reversed and their 
diability was held established. The 
learned Lord Chief Justice who decided 
■the case pointed out that Messrs. Bl- 
kington agreed to become members and 
shareholders in praesenti with a col- 
lateral agreement as to what should be 
jthe effect of their so becoming share- 
tolders. He pointed out that Messrs. 
Elkington were already on the list of 
•shareholders, they were in a position 
to sell the shares, they would have got 
ithe divideuds, if any had been declared, 
.and were thus for all purposes do facto 
-shareholders of the company. The 
•agreement that certain goods were to be 
purchased was held to be a collateral 
agreement. In the case before us, Lala 
'Eaghu Mai beoame a shareholder as 
early as I2th August 1922, and posses- 
sed all the rights and privileges of share- 
holders. Indeed, till the year 1929 he 
•and after him, his legal representatives 
grof wsed to enforce all the right ^, 

ffl) ^867] a Oh. A. 611:^86 ti. J. Oh. 598=15 
W. R. 665=16 h. T. 301. 


that be acquired by virtue of being 
shareholders. In the claim made 
against the company (disallowed by us) 
they asserted tim fact tliat they Iiad 
become shareholders in view of the 
collateral advantages they were to get. 
It is too late in the day to say that thev 
were never shareholders and their 
names should not have found a place in 
the list of members. 

In the case of " hi re Genetai Pr.*.-;'- 
dent Assurance Co., Bridger's case, ' tiha 
person who objected to be brought on 
the list of contributories was one of the 
local agents of the company ordered to 
be wound up and his business was to 
convass for shares. In order to be able 
better to induce persons to take sliaras 
in the company, he himself took some 
shares, it being agreed that he would 
not pay for the shares except in a parti- 
cular way, namely, out of the commis- 
sion to be earned by him, Their Lord- 
ships affirming the decision of the Vice- 
Chancellor, said (at p, 308.); 

“ Bridger was to bscomo a shareholder iti 
praeseuti in order that the world might see him 
a shareholder and that he might go about 
saying that he was one. His application loc 
shares was made in the usual form undertaking 

to accept the shares applied for and 

authorize tho directors to entejr his name oq 
the register for the number of sharee so al- 
lotted There may have been an 

agreement that his calls were to bo paid only 
in a particular way, but he agreed to be a 
shareholder in praesenti aud cannot be heard 
to say that he was not a shareholder because 
he had entered into that collateral agreement.*' 

In the case iusb cited, while the 
motfve of Bridger was that he would be 
able to induce people all the better, by 
himself becoming a member of the com- 
pany, and, incidentally thereby would 
be able to earn more commission for 
himself. In the case before us, the 
motive of Lala Baghu Mai was bo be 
able*to earn more profits by the agree- 
ment to have the monopoly of supplying 
goods to the company. The fact that it 
was agreed that the subscription should 
be paid either by deductions out of 
moneys payable to Lala Baghu Mai for 
goods supplied or iu cash was entirely a 
collateral agreement. If that agree- 
ment failed, it did not mean that the 
factor of Lala Baghu Mai's becoming a 
shareholder disappeared and his liabi- 
lity to contract ceased. 

The third case which we would con- 
sider is In re, Paraguassu Steam Tram 
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lioacl Co,, V. Black k Co', 9 case (3). The 
facts as given in the head-note is as 
follows: 


A contractor agreed with a compauj- to 
supply thoin with steam ougiaos at a fixed price 
and [-0 tike shares in the company, payment 
of the calls on which should not lie enforced 
until at least two engines should have been 
paid for and the contractor might set ofi ag- 
ainst the calls the money due to him. The 
contractor took shares accordingly and made 
two engines for the conipiany, which were not 
taken by the company or paid for. The com- 
pany was afterwards ordered to be wound up 
by the Court and -a call was made hv the 
liquidator." 

The contractor’s liability was upheld. 
The case mainly tinned on the question 
whethor the contractor could set off 
against his liability the money that he 
was entitled to claim against the com- 
pany. Tlie case is only incidentally an 
authority on the question before us. 
Lord Shel bourne L. C. said at p. 268; 

" I should have thought, until I hoard this 
&rgdmGDt, thivt it was uiiich too latfi for any 
one to suggest that in a question with credi- 
tors^ a registered shareholder could possibly 
bo^ taken ofi the list on the ground of any- 
thing contained in such an inaportant agroo^ 
ment as that of 20th October, That is not 
the contract between himself and the company 
Under w'hich ho is constituted a shareholder, 
but it is the collateral and preliminary coH' 
tract, though no doubt mad© in the espocta* 
tion of his becoming a shareholder in con- 
sequence of the arrangement then made.’^ 

His Lordship’s words are clearly ap- 
plicable to the facts of the present case. 
The contract by which Lala Eaghu Mai 
became a shareholder was not the 


agreement consituted by the three let- 
ters of 13th September 1922, but by bis 
applications of 12 th August 1922 which 
were subsequently accepted by the com- 
pany and on receipt of which shares 
were allotted to him. That is the con- 
tract which is to bo now enforced 
against Lala Eahu Mai’s legal repre- 
sentatives. The fact that the contract 
was entered into “ in the expecta- 
tion of (to quote Lord Shelbourne’s 
language): 

‘ some ulterior gain, would not affect the 
contract itself, which is in every way a valid 
one. ^ Lord Sholbourne further pointed out 
that it was settled law that -although a con* 
fract might be avoided before the winding up 
proceeding started, it could not be avoided 
after the winding up order.’' (p. 259 of the 
report). 

We need not; multiply authorities, but 
it seems to us to be settled law that the 
contract to take shares cannot be 


(3) [1870] 8 Ch. 254=42 L. J, Oh, 404=28 
L. T. 50=21 W. R, 249. 


vitiated because a collateral contracti 
happens to be unenforceable by law. ‘ 

In the result, the applicants’ prayer 
must be rejected and it is hereby rejec- 
teJ. They must pay the Official Liqui- 
dator’s costs which should be assessed 
as if the present application were a mis- 
cellaneous application under the ordi- 
nary jurisdiction of the High Court, 
the valuation being Es. 1,25,000 and in- 
terest at nine per cent per annum. A. 
week to certify the fee. 

v,Ij./r.k, Apylication dummed, 
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Mukerji and Bennet, JJ. 

Kauleshar Rai — Defendant — Appel- 
lant, 

V. 

Bamvari Eai and others — ’Plaintiffs" 
Respondents. 

Letters Patent Appeal No. 662 of 
1928, Decided on 11 th January 1930,. 
friim judgment of Ashworth, J„ D-/ 26tb 
January 1928. 

Hindu Law — Joint family — - Suit for de- 
claration of share and possession of ■bare' 
in alternative from family property treatia^ 
it as separate— If Court finds that property 
is joint, Court should give declaration of 
jointness without specifying shares. 

In a joint family no coparcener can say 
that ho has a epeciffc share in the property* 
His share is liable to fluctuate and consa* 
quently if one of the coparceners brings a 
suit against others for declaration of bis sharo 
and possession of the same in the alternativSr 
on the allegation that the coparceners in 
possession treated the property as their sapa- 
rate property and if the Court finds that tha 
property is joint family property, and there 
no indication in the plaint that the plaintiff 
wanted to come out of the family and to sepa* 
rate his status the declaration should be con* 
fined to the joint ness of the property without 
specifying shares. [f* 3^3 C U 

Haribans Sakai— lor Appellant. 

Ambika Parsad — for Respondents. 

Mukerji, J. — The one point seriously 
pressed before us in this case is thsj* 
the decree of the Courts below should 
have been one without specificatioa 
of the plaintiff’s share in the property*- 
The other points have no force. 

It appears that the plaintiff Banwart 
Rai and the defendants Nageshar B®*' 
and Kauleshar Rai come from the Sams' 
family, being the descendants ef 

Ramphal Rai. The plaintiff alleged » 
the plaint that a certain propersy 
detailed at the bottom of the plaint wa® 
the joint family property of the partied 



1930 DhanUKDHARI V. SURESE (Sulaiman, J.) Allahabad ' 



(among obhors), but that the defendants 
treated the same as their separate pro- 
party. He asked for a declaration that 
in the aforesaid property his share was 
one-half. In the alternative he asked 
for possession over his half-share. 

The Courts below, that is to say, the 
Court of first instance and the lower 
appellate Court, found that the platnbifi 
was still joint with the defendants, 
although the plaintiff was living and 
having his food Separately from the 
defendants. A learned single Judge of 
this Court dismissed the appeal by the 
defendants. 

I In the Letters Patent appeal it is con- 
tended that if the family be joint, the 
declaration should have been confined 
bo'the fact of the jointness of the pro- 
perty and the plaintiff’s share in the 
property should not have been specified. 

There can be no doubt that this con- 
tention is correct. This point was 
never taken up by the defendants till 
the second appeal was filed. If the 
point had been taken at an earlier 
stage we are sure the Courts below, 
namely the trial Court and the lower 
appellate Court, would have given effect 
to it. 

In a joint family no coparcener can 
Isay that he has a specific share in the 
property. His share is liable to fluc- 
* tuatefrom time to time. As there is 
no indication in the plaint that the 
plaint ifi wanted to C9me out of the 
family and to separate his status, his 
prayer for a declaration that his share 
is one-half in the property should not 
have been granted. 

In the result, we allow the appeal in 
part, modify the decrees of the Courts 
below by confining the declaration in 
the plaintiff's favour to this that the 
property in suit is joint family property 
belonging to the plaintiff and the de- 
fendants. As the point was never taken 
till the matter came up before the High 
Court, we direct that the parties shall 
pay their own costs at both the hear- 
ings in this Court. 

v.b./r.k. Appeal partly allowed. 
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SuLAiMAN AND Kendall, JJ. 

Dhamkihari Singh and another-' 
Defendants — Appellants. 

V. 

Saresh Singh and (Xii 'l’u'r — Plaintiii’ 
and Defendant —Rcspon lents . 

Second Appeil No. 20GL of 19^7, De- 
cided on 14th December 19 '29, from a 
decree of Disfc. Judge, A/^.-imgarh, D/- 
24th August 1927. 

(a) Agra Pre-'emption Act (11 of 1922} — 
AVhen CourL can decree claim on payment 
of market value laid down. 

Although a pra-^iinyt Jt may fail to produca 
direct oral or documentary evidence to estab- 
lish conclusively that any part of the sale 
consideration, paid before the Sub-Registrar, 
was subsequently cituened, yet it is open to • 
him to rely on circumstantial evidence ; and 
if he can convince the Court on tbs basis of 
such evidence that th3 consideration shown tc 
have been paid was not, in fact, the true con- 
sideration, the Court may proceed to enquire 
into the mirkst value. The fact thit the 
whole consideration was paid before the Sub- 
Registrar and no part of it is positively proved 
to have been returned is a strong circumstance ' 
in favour of the vendee and, unless the Court 
does in spite of that ciroutnsSance believe that ■ 
the whole of it did not ropres3at the true and 
real consideration, it would not be open to the 
Court to decree the claim on the payment of 
the market value. [P 3Gi C 2, P 305 C IJ 

(b) Civil P. C. S. 100 —.Question of fact* 
— Market value, 

The finding as to the market value is a find-- 
ing of fact. [P»303 C 1] 

Muhhtar Akmai-lov Appallants. 

K. Verma—loi' Eespondenbs. 
Suiaiman, J. — This is a defaudants’ 
appoal arising out of a suit for pre-emtion. - 
Tha only point raisod rslatos to ths" 
question of consideration. 

In spite of the fact that the true in- 
terpretation of S. 17, Agra Pre-emption 
Act, was explained by Lindsay, J., in 
Abdul Ghafoor v. Kamaluddin (0 numer- 
ous second appeals are being filed only 
on the question of consideration, chal-- 
longing the findings of the lower ap- 
pellate Courts on the sole ground that 
the question has nob been approached^ in* 
the proper way. It cannot be denied 
that, in some oases, the language used 
by the Courts did indicate that the* 
procedure laid down in 8. 17 was not 
followed strictly. We, therefore, think 
it necessary to restate various stages in 
the enquiry as to the sale consideration 
which has been laid down by the legis- 
lature. 

(l) A. I. a. 1927 All. 441=49 All, 689. 
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In tho ihst; place, ife is the duty of 
(he Coint to assnmo in favour of the 
veiuioe tiuit r.ho ]irico mentioned in the 
sale dceil and acknowledged by tho 
vendor to havo been paid to him was 
tho correct price Tt is obvious that 
tiiare is an initial presumption in favour 
of the correctness of sucli a I’ccital or 
: ftoknowlodgmonfj. 

But it is open to t,he piaintilf either 
to show circumstances antecedent to or 
surrounding tho sale transaction or lead 
soino prim a liicio ovicloiico thatj having 
regard to the prevailing rates or other 
circumstances, tlie price alleged to have 
been jtaid was unreasonably high, which 
mi gilt -viiow that the ostensible price 
■ entered in tlio sale deed was probably 
inbatod and not the actual price settled. 
If this is shown by tho pre omptor, the 
initial burden, which lay on him, would 
‘ then be shifted on to tho vendee. 

After the burden of evidence has been 
..thus shifted, tjjhe onus lies on the vendee 
to prove to the satisfaction of the Court 
the actual price which was settled and 
paid. The vendee may give conclusive 
. evidence to prove that the whole of the 
price entered in the deed was actually 
paid, or his evidence may be sufficient 
to prove the passing of consideration to 
a smaller extent. Ii; on a consideration 
- of the evidence of both the parties, the 
Court can come to a definite conclusion 
. as to the actual amount of the sale con- 
sideration, whether that amount be 
■ more than what the plaintiff- admits or 
less than the ostensible price entered 
m the deed, it is the duty of the Court 
to decree the claim for the amount 

which it finds was in fact the actual 
consideration. 

But if, after the consideration of all 

the evidence, the Court is unable to 
make up its mind and come to a definite 
conclusion as to the exact sale price, 
but 13 at the same time on reasonable 
giounds satisfied that the ostensible 
price was not the actual price, then the 
only course open to the Court is to pro- 
ceed to ascertain the market value of the 
property and decree the claim on the 
payment of such amount. 

In the present case the plaintifif al- 
leged in the plaint that the price ente. 
red in. the deed was abnormally high and 
inflated, and that a portion of the con- 
sideration was actually returned bv the 
vendoi' to the yenclees. He aesLeil 


iCRESH (Sulaiman, Jj 

febat. in spite of Us. 300 which was men- 
tioned in tho sale deed the property was 
I'L-ally sold for Rs. 75 only. The defen. 
dants pleaded that the sum of Rs. 300 
was tlie real consideration, and the 
whole of it was paid before the Sub-Re- 
gis tiar. The plaintiff led oral evidence 
to show that a portion of • the amount 
paid before the Sub- Registrar was re- 
turned by the vendor to the vendee after 
the registration, and he also led evidence 
to show that Rs. 300 would be an un- 
reasonably high price for the property. 

The learned Munsif came to a definite 
finding: 

“ that Rs. 303 was paid by the defendant 
vendees to the defendant vendor and nothing 
out of it was paid back to the vendees and as 
such the real sale consideration is Rs. 300." 

In view of this categorical finding, ha 
was perfectly justified in not going into 
the market value of the property. 

The lower appellate Court, presum- 
ably in view of tho evidence led by tha 
plaintiff, assumed that the burden had 
shifted on bo the defendants to prove 
tha actual consideration. It agreed with 
the first Court that the return of any 
portion of tho money after the registra- 
tion of the sale deed was not proved ; 
but it did not suggest any reasons or 
record any finding that, having regard 
to all the circumstances of the case, he 
was satisfied that Rs. 300, although 
shown before tho Sub-Registrar, was not 
the real price.# Without any such ex- 
pression of opinion, it at once proceeded 
to enquire into the market value. We 
think that this procedure was erroneous. 

Although a pre-emptor may fail to 
produce direct oral or documentary evi- 
dence to establish conclusively that any 
part of the sale consideration, paid be- 
fore the Sub-Registrar, was subsequently 
returned, yet it is open to him to rely 
on circumstantial evidence ; and if h®| 
can convince the Court on the basis of 
such evidence that the consideration 
shown to have been paid was not, in 
fact, the true consideration, the Court 
may proceed to enquire into the market 
value. The fact that the whole consi- 
deration was paid before the Snb-Rogis- 
fcrar and no part of it is positively pro- 
ved to have been returned is a strong 
circumstance in favour of the vendee 
and, unless the Court does in’ spite ofj 
that circumstance believe that the whole 
of it did not represent the true andreali 


1930 


Munir Khan v. Municipal Board, Allahabad Allahabad ;365 * 


considoratioQ, it would nob bo opon to 
the Court to decree the claim on the 
payment of the market value. 

The finding as to the market value is 
undoubtedly a finding of fact bub be- 
fore we can decree the suit on its basis 
we must have a clear finding by the 
lower appellate Court on the following 
isspe : 

"Whether, although no part of the amount 
paid before the Sub-Rsgistrar is proved to have 
been raturaed, the amount so oaid did not, 
having regard to all the circumstances of this 
case, represeot the actual price settled?” 

No further evidence shall be admitted, 
and the finding should be returned with- 
in two months. The usual ten days will 
be allowed bo the parties to file objec- 
tions to the finding returned. 

V.b./r.K. Case remanded. 
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MUKlflRJI AND BBNNET, JJ, 

Basant Lai and others — Plaintiffs — 
Appellants, 

V. 

Bh agmati Prasad and others — Defen- 
dants — ^Respondents. 

First Appaal No. 29 of 1929, Decided 
on 18th December 1929, from an order 
of Addl. Sub-Judge, Allahabad, D/- 24th 
November 1928. 

(») Agra Tenancy Acl (3 of 1926), S. 37— 
Suit for partition of grove holding between 
tenants - Suit lies in revenue Court, 

Fartitiou of a grova holding betweeu the 
of tho holding is ^ tnabtor for roveniiB 
Court aud no such suit Hbb to uivil Court, uor 
oan a relief to that effeot be granted by civil 
Courts. [p c 2] 

(b) Agra Tenancy Acl (2 of 1901), S. 99— 
Damages for dispossession from holding — 
Suit l^es or relief can be claimed in civil 

Court if cause of action arose before Act 3 
of 1926, 

A suit for relief for damages for dispossession 
from a hold log lies in the civil Court if the’ 
oaute of action arose before Act 3 of IQari-came 
into forM bat not otherwise; A. I. B. 1930 All. 
153, Fall. j-p ggg Q 2] 

Haribans 8ahai~-iot Appellants. 

S, D, Respondents, 

Bennet, J —This is a first appeal 
^ from order brought by' the plaintiffs 
against an order of the lower appellate 
Oourt returning their plaint for presenta- 
tion to the proper Oourt. The plaintiffs 
brought a suit for partition of a grove 
holding between them and the de- 
fendant alleging that each party was in 
i possession of a share. Further, the 

5 plaintiffs alleged that in April 1926 the 

if 

J 


defendants did not allow the plaintiffs 
to remove the fruits and wood of the 
grove and put the plaintiffs to a loss of 
Rs. 80 and the plaintiffs claimed Rs. 80' 
damages which was allowed by the 
Court of first instance. No objection as 
to jurisdiction was talion in tlio trial 
Court, bub the question was raised in 
the Court of first appeal that the suit 
should have been brought in a iovonue 
Court. S. 37, Agra Tenancy Act (3 of' 
1926), provides for a suit for divi.sion of 
tenancies. .Accordingly wo agree withi 
the lower apiiellate Court that the relief’ 
of partition of this grove is a matter for! 
the revenue Court. 

But iu regard to the relief for dam- 
ages, the cause of actiun is alleged to 
have arisen in April 1926, i. e. before 
Act 3 of 1926 came into force, which’ 
was' on 7bh September 1926. It has 
been held in Abdul Hakim v. Mukarram 
AH (i) that a suit lies in the civil Courts 
for damages for dispossession if the 
cause of action arose before Act 3 of 
1926 came into force. Sufficient provi- 
sion is now made under S. 99 of that 
Act for damages for disp ts'^ession and 
accordingly a suit would not lie in a 
civil Court in that case. But in the, 
present case the suit does lie in the civil, 
Court. 

Accordingly, wo allow this appeal to 
this extent that we return the record to 
the lower appellate Court with direc- 
tions to admit it and to dispose of the • 
appeal in regard to the decree granted 
by the MunsitT for damiges to the extent ■ 
of Rs. 80. We also direct the lower ap- 
pellate Court to allow the appeal of the’ 
defendant in regard to the relief of 
partition granted by the Court of first 
instance, as that relief cannot be granted 
by a civil Court for want of jurisdic- 
tion. Costs in this Court will be pro- 
portionate to the success and failure of 
the parties. The costs of the Court ' 
below will be in its discretion. 

V.b./r.K, Order aeaordingly. 

(1) a 7T'^T936 AVriM” 
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• Sen and NtA\i\TDriLAH, JJ, 

Munir Khan — Plaintiff— Appellant. 

V. 

Municipal B'^ard, Allahabad — Defen-- 
dant — Respondent. 

Second App'^al No. 2f 6 of 1927, De- 
cided on ISth December 1929, 
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(a) U. P, Municipalities Act (191G), S. 
326(1) — Words ‘ cause of action” suffict* 
ently cover cases involving infraction of ab- 
solute riglit cr right arising out of con- 
tract. 

The words "cause of action" are of sufficient 
iiiipiitiulo to cover eases involving the infrac- 
tion of an absoluto right or of i right arising 
out of a contract and also of a right to com- 
pensation flowing from tort, The words “the 
amount of compensation claimed” do not 
narrow down the denotation of citlier "the 
cause of action*, or "the natiiro of the relief 
sought” to mere siii's k'l- damages foiindoi 
upon tort and evidently me in no more than 
^this that where the pi liiitiff sues for dimages 
be must specify the auionnt of compensation. 

[P 3G7 C -2] 

(b) U. P. Municipalities Act (1916), S. 
326 (3)— C otiservancy contractor agreeing 
to remove rubbish from municipal area — 
■Contract terminating on 31st March 1924 
— Registered notice for claim of Rs, 446 
Bent to Municipal Board on 25lh July 1925 
— Suit to recover amount instituted on 15th 
January 1926— Suit held barred by limita- 

i-tion* 

A conservancy contractor under an agree- 
iment with the municipal Board of Allahabad 
■ agreed to remove rubbish from certain parts 
within municipal area on a monthly romunera’ 
tion of Rs* 325. Tho contract terminated on 
31st March 1924. The contractor alleged that 
the Municipal Board unlawfully and in viola- 
tion of tho agreement withheld the pay- 
ment of Rs. 44f5 A registered notice was 
sent on 27th July 1925, and the present suit to 
recover the amount of Rs. 446 was instituted 
on 15th January 1926 against the Municipal 
.Board. 

Meld ; that the deductions made by the 
Municipal Board month after month amounted 
•to a refusal to pay the amounts so deducted 
and that each of these occasions afforded the 
contractor a separate cause of action, Es 
facie the suit was governed by S. 326 and was 
ibaired by time. [P 367 q 2] 

V . 5. Bajpai — for Appellant, 

K, N, Katju — for Respondent, 

c I ' 

Sen, J— This is an appeal by the 
plaintiff from the decree of the Addi- 
tional Subordinate Judge of Allahabad, 
dated 8th November 1926, reversing the 
decree passed by the Munsiff, West, 
Allahabad, dated 31st May 1926. Plain- 
tiff was a conservancy contractor under 
a written agreement, dated 9th May 
1923, between the plaintiff and the 
^lunicipal Board of Allahabad. Under 
this instrument' the plaintiff agreed to 
•remove rubbish from, certain parts 
within the municipal area and deposit 
the same in the trenching ground. The 
contract commenced on 1st May 1923, 
and terminated on Slst March 1924.' 
Para. 3 of the agreement provided a« 
follows ; 


‘The Board hereby covenants to pay the said 
contractor the sum of Rs. 325 only per month 
for the supply of thirteen animals and eleven 
carts an 1 drivers every night for the work of 
collecting all night soil accumulating within 
the area of ward Five, West of Railway line 
ronioviiig (The same to such place or places as 
the Chairman, Public Health of the Board, 
shall appoint and such payment -shall not be 
liable to any diminution or enhancement by 
reason of any variation in the number of ani- 
mals, carts and drivers employed 'or in ffhe 
amount of work required to be done by the 
contractor.” 

Tlie plainbiff alleged that he perform- 
ed his parb of blie conbract but that the 
defendant unlawfully and in violation 
of the terms of the agreement withheld 
the payment of Rs. 446. The plaintiff 
sent a registered notice on 27 bh July 

1925. Reply was received by a letter 
dated 6th October 1925, that the 
account was being checked and that a 
final reply would be given within fifteen 
days. A post card was received dated 
17bh August 1925, that the notice sent 
by the plaintiff had been I'eceived and 
was under consideration. 

The suit which has given rise to this 
appeal was instituted on 16th January 

1926, for recovery of Rs. 446 being the 
total of the amount withheld by the 
defendant month after month from the 
stipulated amount of Rs. 325 payable 
to the plaintiff under the contract, Bs, 
93 was claimed as interest by way of 
compensation at the rate of rupee one 
per cent per mensem. 

The Municipal Board contested the 
suit on the ground that the notice given 
by the plaintiff was not in due foriDi 
that the plaintiff had nob performed the 
contract by the full number of eattlei 
that the work itself had not been 
completely performed, that the 
Municipal Board was justified in 
cutting down the amount of remunern* 
tion which had been originally agreed 
upon, that the plaintiff was net entitled 
to any interest and that the claim 
time barred. 

The Court of first instance repelled 
the plea as to the legality of the notice 
as also the plea as to limitation. B 
held however that : 

^*the plaintiff has certainly been wantias 
his duty and has been negligent in not 
that each cart reached the trenching ground* 

Curiously enough the Court fined the 
plainbiff Rs. 100 for shortage ot wor 
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iftnd granted a decree for Rs. 327 with 
proportionate costs. 

The lower appellate Court reversed 
'the decree of the trial Court on the 
■ground of limitation and dismissed the 
plaintiff s suit. 

The point which emerges for trial is 
■one of limitation and is founded upon 
the construction of S. 326, United Pro- 
winces Municipalities Act (Act 2 of 1916). 

The statute in question is a self-con- 
■tained Act and provides for a special 
period o£ limitation for suits against 
the Municipal Board or against a 
■a member, officer or servant of the 
Municipal Hoard in respect of an act 
done or purporting to have been done in 
-its or his official capacity. 

Clause (l), S. 326, insists upon the 
.giving of a notice in writing as a con- 
. dition precedent to the institution of a 
• -suit. Where the suit is sought to be 
•directed against the Municipal Board 
or against its member, officer or servant 
'in respect of an act done or purporting 
to have been done under the colour of 
•office the rule as to notice is inexorable 
and is not to be departed from in view 
•of the subiect.matter in dispute or the 
mature of the relief claimed. 

Clause (3) which prescribes a special 
[period of limitation runs as follows : 

action auoh aa is described in sub-Gl. 
<(1) Biiall unless it is an aobion for the recovery 
of immovable property or for a declaration of 
title thereto be commenced other wiee than 
within six months next after the accrual of 
'the cause oPaotion." 

A plaintiff agrieved by an act of the 
Municipal'Board or of its member, officer 
•or servant is bound to institute a suit 
within six months next after the ac- 
^ 'Orual of the cause of action in all suits 
, referred to in 01, (l) excepting where 
[the claim is for the recovery of immov- 

able property or for a. declaration of 
^ title thereto. 

^ The plaintiff contends that the scope 
of OK (1) is confiQod to suits for com- 
pensation for wrongful acts on the part 
of the Municipal Board or of its member, 
^ officer or servant and that the words 
act done,* should be construed as 
1^1 wrongful or tortious act sounding in 
'damages. An examination of the lan- 

i)i* XL ^ itself to 

^ tibe mberpretation whioh is sought to be 

^ 'ipott it. . The clause provides that 

|||I he notice must explicitly state the cause 

^ -of aotion, the nature of the relief 


sought and the amount of compensation 
clairaeil. The scope of the suits has not 
been confined to suits for damages 
founded upon tort. No limi ation has 
bean put either as to the nature of the 
cause of action or as> to tlie nature of 
the relief claimed. Cl. (i) clcarlv in- 
dicate that the relief claimed under Cl. 
(l) may be one for an injunction. The 
only suits which for purposes of limiti- 
tion have been excepted from the broid 
scope of suits referred to in Cl. (l) are 
suits for recovery of immovable property 
or fora declaration of title thereto. The 
words ’‘cause of action,’ are of sufficient' 
amplitude to cover cases involving the| 
infraction of an .absolute right or of a| 
right arising out of a contract and also 
of a right to compensation flowing from! 
tort. The words “amount of compensa- 
tion claimed” do not narrow down the 
denotation of either “the cause of action 
or “the nature of the relief sought” to 
mere suits for damages founded upon 
tort and evidently mean no more than 
this that where the plaintiff sues for. 
damages he must specify the amount of 
compensation. 

The claim of the plaintiff in sub- 
stance was based upon a breach of con- 
tract on the part of the Municipal Board 
through its Health Officer. That officer 
instead of paying the entire remunera- 
tion as bad been agreed upon under the 
written contract, dated 9th May 192'3, 
cut down the monthly remuneration by 
certain sums. The plaintiff’s cause of 
action therefore arose every mouth when 
the payment fell due and deductions 
were wrongfully made out of the sum 
then due. The contract spent its force 
on 31st March 1924. The. plaint does 'not 
say so but presumhbly the last payment 
was withheld sometimelabout April 1924, 
The suit was not instituted till Idth 
January I926wh0n more than six months 
had expired from the date of each deduc- 
tion, We are of opinion that the deduc* 
tions made by the Municipal Board’ 
month after month amounted to a refu-i 
sal to pay the amounts so deducted and! 
that each of these occasions afforded the 
plaintiff a separate cause of action. Ex, 
facie the suit is governed by S, 326,1 
United Provinces Municipalities Act and 
is barred by time. 

Our attention was drawn to a, docu- 
ment and it was contended that this . 
amounted to an acknowledgment of 
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liaLility in writing and extended the 
period of limitation. We have examined 
I hi,; diocnment and are of opinion that 
the .\luDicinal Board lias carefully 
guarded itself against making any ac- 
knowledment of claim. The result is 
tliat tlie appeal fails 'and is dismissed 
with costs. 
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K!-:ki)all and Niamatullah, JJ. 

Ja(inn Nath and another — Defen- 
dants — AppolhuitiS. 

V. 

Run war Oirwar Singh — Plaintiff — ■ 
Respondent. 

Second Appeal No, 516 of 1927, Deci- 
ded on 3rd January 1930 from a decree 
of Addl. Sub Judge, Muttra, D/- lOth 
February 1927, 

Limitation Act, S. 19, Expl, 1— Identifica- 
tion of liability possible by independent 
evidence — Acknowrledgment is good acknow- 
ledgment. 

If tho acknowledgment of the liability is 
cayable of being identified with the liability 
sought to be ontorced in the auib by adducing 
independent evidence, tbo acknowledgment 
should be regarded as a good acknowledgment 
for the purpose of saving limitation. 

[P 369 C 1] 

^ Shiva Prasad Sinha, S. C. Das and 
K. C. Mital — for Appellants, 

Panna Lai — for Respondent. 

Niamatullah, J. — This is a defen- 
dant s appeal arising out of a suit 
brought by the plaintiff-respondent for 
recovery of Rs. 1,811-12-0 bein-. irinci- 
pal and interest alleged to be due under 
a promissory note dated 6th August 1925 
admittedly executed by the defendant- 
appellant for Rs. 1,680. The plaintiff’s 
case as set forth in the plaint was that 
the defendant had borrowed Rs. 1,680 in 
cash on the date he executed the pro- 
missory note in suit. In defence it was 
pleaded that no cash advance had been 
made on 5th August 1925, that the 
defendant bad executed a ruqqa on 6th 
August 1922, and that the promissory 
note in suit related to what was due 
under the previous ruqqa after relin- 
quishment of Rs. 29 by the plaintiff. It 
should bo mentioned that the promis- 
sory note dated 5th August 1925 on 
which the suit was founded bore a 
stamp of one anna only. It should 
have borne stamp of two annas. It was 
pleaded by the defendant that the pro- 


missory note in suit was not admissiblft 
in evidence for want of proper stamp 
duty. This plea was unanswerable, and 
its force was recognized both by the- 
trial Court and by the plaintiff in the 
initial stages of the suit. The plaintiff 
was, however, allowed to establish his- 
right to recover the sum claimed by 
him by proving the existence of the- 
debt by other evidence, the promissory 
note being altogether excluded from, 
consideration. The promissory note in. 
suit was accompanied by a receipt 
simultaneously executed by the defen- 
dant. It recites that 

the executant h« executed a ruqqa or pro- 
missory note in Hou of Bs. 16BO, duly receiTOd? 
by him for which this receipt is execatod, ” 

The Court of first instance dismissed- 
the plaintiff s suit, holding that the pro- 
missory note in suit was not admissible^ 
in evidence and that the plaintiff’ failed; . 
to establish his right to recover the 
sum claimed by other evidence. The- 
lower appellate Court took a contrary 
view and decreed the plaintiff's suit,* 
holding that on a consideration of all , 
the circumstances of the case, including 
the defe ant’s written statementi the* 
promissory note in suit was really a 
renewal of the old debt of 1922, and 
that the suit may well be considered to- 
be one for enforcement of liability under i 
the latter. As regards the question of i 
limitation it held that the receipt dated , 
5th August 1925 furnished an acknoff-- 
ledgmenfc within the meaning of S. 19,- i 
Lim. Act, and made the suit which is 
within three years, from the date of the- 
receipt within limitation. The plaintiff’s 

suit was accord inglv 'decreed. The de- 
fendant has preferred the present second 
appeal. , | 

The learned advocate for the appsl" 
lants has contended that there i' noth- 
ing in the receipt to indicate that tbs j 
previous debt due under the promissory I 
note of 1922 was acknowledged by tbS'. I 
receipt of 6th August 1925 and that I 

therefore it cannot he construed as an I 

acknowledgment within the meaning^ I 
S, 19, Dim. Act. We are unable to gi^ I 
effect to this contention. The receipt I 
does nob state whether the sum I 
Rs, 1,680 acknowledged thereunder wa?- I 
advanced in cash on its date or was duff I 
under the earlier loan transaction. « I 

is consistent with either of I 

bernatives. The defendant insisted I 
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para, 2 of his written statsmeDt on the 
promissory note and the receipt dated 
5th August 1925 evidencing not a cash 
advance but money due under the ear- 
lier loan transaction. The lower appel- 
late Court has found as a fact that the 
defendant’s story is the correct one, and 
rejected the plaintiff’s version that cash 
had been lent on 5th August 1925. It 
is nob argued before us that the learned 
Subordinate Judge was not justified in 
allowing the plaintiff to .succeed on 
foot of the promissory note dated 6th 
August 1922. The only argument with 
which we are concerned is whether 
receipt dated 5th August *1925 is a suffi- 
cient acknowledgment to save limita- 
tion, assuming that the plaintiff’s claim 
is based on the promissory note dated 
6th August 1922, as to which no flaw is 
suggested. Explanation 1 S. 19, Lim. 
Act, provides that 

for the purpose of this section an acknow- 
lelgmeut may be sufficient though it omits to 
specify the exact nature of the. .... right " 

alleged to have been acknowledged, 
jin other words if the acknowledgment, 
jof the liability is capable of being identi- 
jfied with the liability sought to bo en- 
.forced in the suit by adducing indepen- 
dent evidence, the acknowledgment 
should be regarded as a good acknow- 
ledgment for the purpose of saving 
limitation. In the case before us the 
jcontenbs of the receipt have been admit- 
ted by the defendant appellant himself 
to refer to the money due under the 
earlier promissory note dated 6th 

August 1922. It follows that the liabi- 
lity acknowledged by the receipt to 
which the defendant was subject on its 
date was the liability enforceable under 
the promissory note dated 6th August 
1922. For these reasons we think that 
tho lower appellate Court was justified 
in decreeing the plaintiff’s claim on foot 
'of the promissory note dated 6bh 

August 1922. In this view the appeal 

must fail and is accordingly dismissed 
with costs, 

VB/b,K, A-ppeal dismissed^ 
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Boys and Voung, JJ. 

Bagliunath Das and o/Zu’rs— Defen- 
dants— Appellants. 

V. 

Shah Durga Prasad— Flainti If— Res- 
pondent. 

Second Appeal No. 168 of 1927, Deci- 
ded on i2fcb December 1929, from decree 
of Sub- Judge, Agra, D/- 2ist October 
1926. 

(a) U. P. Land Revenue Act, S. 44 — How 
much evidence lo rebut presumption raised 
by S. 44 is necessary is question depending 
upon each particular case. 

laovory case it must be a question for cou- 
siderttion ia that cas3 as- to how much and 
what evideuca is necessary before the plaintifi 
can be considered to hive prima facie deprived 
the revenue record of such value as it may 
have in raising an inference that the defendants 
are entitled to the rights which are recorded 
in their favour. [P 370 C 2] 

(b) Civil P. C., O. 22, R. 4— Suit for de- 
claration of title— One of defendants dying 
— Suit abates against him only. 

In a suit for declaration of title where one of 
the defendants dies and his legal representa- 
tives are not brought on record, the suit abates 
-against the deceased defendant and not against 
all : A, I. R. 1928 All, 172 (f'.iJ.), DisL 

tP37lC2] 

P. L, Banerji — for Appellants. 

M P. Asthana — for Respondent. 

Boys, J, — This is an appeal by all the 
defendants in the original suit except 
the heirs of defendant 4. The plaintiff 
sued for a declaration that he was the 
absolute owner of certain property, and 
further for a declaration that the defen- 
dants had no rights at all in the proper- 
ty, though it happened that their names 
were fictitiously entered in the revenue 
papers. The case involves one of those 
difficult questions, which so often arise 
whom there are a number of defendants 
and plaintiffs and one or other of them 
has died during the pendency of the suit 
and the heirs have not been brought on 
the record. 

In the present case defendant 4 died 
during the pendency of the suit, and for 
the purpose of facilitating the decision 
of the cross-objections, which have been 
taken in the present appeal we may 
state immediately what occurred after • 
the death of defendant 4. Upon learn- 
ing of the death of defendant 4, the 
plaintiff applied to have his heirs 
brought upon the record, but he did not 
make bis application until a period of 
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moi'o than three months had elapsed. 
One of the lieirs of defendant t was a 
minor and notice (so we are informed by 
the respondent here who files the cross- 
ohjoction.s) was issued to the heirs of 
defendant -1 to show causa why one of 
tlio Imirs should not he appointed (guar- 
dian of the minor heir. The heirs of 
delendant 4 did not ajtpear in response 
to this notice. I'.iif; it is admitted for 
the respond ent-i>lai nr itl' here that no 
notice was issued to Jlic heirs of defen- 
dant t to show cause why they, should 
not be brought on the record. There 
was, therefore, nothiipg to arouse seri- 
ously the attention of the heirs. Subse- 
quently suimnon.sc3 in the suit were 
is.sued to these heirs to appear at the 
settlement of issues. Then they filed a 
w j itton statement objecting that the 
application to bring them on the record 
inid been made after the expiry of three 
months and that no justification was 
shown for that delay. The trial Court 
aud the lower appellate Court have both 
accepted this objection, and it forms the 
basis of the cross-objections filed in the 
present appeal. We may say at once ' 
that the contention of the plaintiff that 
the heirs of defendant 4 were properly 
brought on the record, ig on the facts 
that we have stated, untenable, and we, 
therefore proceed to the consideration of 
the appeal of the defendants. 

The facts are that in the revenue re- 
cords all the defendants in the present 
suit including defendant 4 appear as 
mortgagees in possession. The plaintiff 
claimed to be the absolute owner, and 
that the defendants had no right at all 
and that the entry of their names was 
fictitious.” In this state of affairs the 
defendants or some of them on behalf -of 
all of them brought a suit for profits in 
the revenue Court, on the basis of the 
entry of their names, and obtained a 
decree. This fact is stated to us by the 
counsel for the defendant-appellants and 
is not controverted by the other side. 
The situation then was that the defen- 
dants could on the basis of the entry of 
their names on the record proceed to 
bring a suit every three years for pro- 
fits, if the plaintiff refused to hand them 
over. Plaintiff, therefore, came into 
Court with the present suit. The de- 
fendants* answer was that they and 
their ancestors had been -in continuous 
possession as mortgagees for more than 


sixty years, and on this basis thev aqlr 
od for the dismissal of the suit. 

The trial Court held that the defen- 
dants as mortgagees had been receivin® 
piotits and on this finding dismissed the 
whole suit. It further held that in any 
ovent the suit abated against the legal 
representatives of defendant 4 for the 
isasous we have stated at the outset. 

On the plaintiff s appeal the lower 
appellate Court held that the defendants 
were not mortgagees and that they had 
not been receiving profits, and it decreed 
the suit of the plaintiff against all the 
defendants, except the heirs ofdefen- 
dant 4, The defendants, with the ex- 
ception of course of the heirs of defen- 
dant 4, appealed and two points have 
been strongly urged before usbyHfr. 
Ambika Prasad Dube on behalf of the 
appellants. It is first contended that 
burden of proof was wrongly thrown 
upon the defendants by the lower appel- 
late Court. This contention is based on 
S. 44, Revenue Act. Mr. Ambika Pra- 
sad Dube contends that the burden of 
proof was on the plaintiff in the first 
place to establish his contention that 
the defendants were not mortgagees and 
had not been receiving profits. Whether 
or no this contention would be sound as 
a general proposition it is not necessary 
for us to determine, for in every case it 
must be a question for consideration in 
that case as to how much and what evi- 
dence is necessary before the plaintiff! 
can be considered to have prima facie! 
deprived the revenue “record of^ such 
value as it may .have in raising an in- 
ference that the defendants are entitled 
to the rights which are recorded in theiri 
favour. The present case is not one . 
where the Court has said : ■ 

I do not call upon the plaintiff to prove 
anything at all. It U for the defendant to • ^ 

establish his rights.” ! 

The plaintiff admittedly put three 
witnesses into the witness-box and 
denied that the plaintiff was in, ;> 
possession, had any rights or had 
been receiving any profits at alb 

other of course than those which j 

he had succeeded in obtaining from tb® | 
revenue Court, on the basis of the entry I 
of his name which has now been chal* I 
lenged. It is difficult to see what more I 
could be expected of the plaintiff before I 
the defendants were called upon to givo I 
proof in support of their own con- I 
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tdntion. In this respQct wg agrea with 
the lower appellate Court. 

The next contention is that the suit 
should be held to have abated not only 
against the heirs of defendant 4 but 
against all the defendants. In support 
of this contention we are referred to the 
Full Bench decision in Fakira v, fl’ar- 
deva ^1). In our view that case is en- 
tirely distinguishable. The whole basis 
of the decision in that case was that the 
consequence of holding that the whole 
suit did nob abate or the whole appeal 
did not abate would be that there 
would be two contradictory decrees. 
That ow'ing to the shares of the second 
party of defendants being joint and in 
no way whatever separate, the result, if 
the whole appeal did not abate as re- 
gards that whole party of defendants, 
would be that, to put the matter simply 
there would be two persons A and B 
each having separate rights over the 
same share. That case is entirely dis- 
tinguishable from the present. We have 
invited counsel for the appellants more 
than once to show us how two 
contradictory decrees would result from 
holding^ in the present case that 
the suit abated only against defen- 
dant 4 8 heirs. He has been unable 
to show this. It is not for us to anti- 
cipate any decision that may have to be 
arrived at in subsequent proceedings if 
unfortunately such proceedings follow. 
But it 13 manifest that the only result 
of our holding in this case, in view of 
the preceding history of it, that the 
appeal does not abate against all the 
defendants, is that all the defendants 
except the heirs of defendant 4 will be 
declared to have no rights of any sort 
m the property. As to the heirs of de- 
fendant 4, the regult will not be to de- 
clare that they Have any rights at all. 
The only result will be that the plain- 
tiffs present suit against them stands 
dismissed. If in the future the plaintiff 
refuses to hand over the whole or any 
share of the proffts to the heirs of de- 
fendant 4, it will bo for them to deter- 
mine whether it is worthwhile or nob 
to sue for the whole of the profits or a 
share of the profits in the revenue Court 
and It may or may not have to be deter- 
ramed in such a suit whether the heirs 
of defendant 4 are entitled to any share 
-Vi ■ whole of t he profits. But as 
(f) A. I, B. 1928 AH. 172ss50 All. 559 (P, B.). 


the matter stands as the result of thei 
decree of the lower appellate Court, 
there is no question of any con trad ic-l 
tory decree. Wo Iiold, therefore, that the' 
decision of the Full Rench in the case 
to which we have referred is not appli-' 
cable to the facts of the pre-^ent case,. 
The appeal and the cross-obioctions are,' 
therefore, dismissed with costs. 

Mr. Ambika Prasad Dube has arguod 
hi3 case with care and concision and has 
been of great assistance to us in this 
case. 

V.S.'R.K. Appeal d{s 7 rii$sed. 
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Muicerti and Bennet, JJ. 

Sham Sunder Singh and another — 
Defendants — Appallatibs. 

v. 

Jagaiinath Si^igh and others — Plain- 
tiffs — Respondents. 

First Appeal No 42G of 1926, Decided 
on 8th January 1930, from decree of 
Sub-Judge, Jaunpur, D - 6th April 1926. 

Hindu Law — Partition — Brothers in- 
heriting property from father and maternal 
grandfatlier — Properties getting mixed up — 
Properties cannot be consolidated as to give 
one cause of action for partition — Civil P. 
C., O. 2, R. 2. 

Where brothers inherit property from their 
father and also from their maternal grand- 
father with a right of ownership among 
themselves, and the properties so inherited be 
come mixed up, the properties do not get con- 
solidated into one whole so as to give one cause 
of action for partition ; 25 Mad, 073 (P, C. ), 

Dist. [P 372 G 2J 

P, L. Banerji and F. Upadhiya — for 
Appellants. 

K, N. Katju and 'Debt Prasad Mala- 
viya— for Respondents. 

Mukerji, J. — The short question that 
we have to answer in this appeal is 
whether the present suit, i. e. the suit 
out of which this appeal has arisen, was- 
barred by the provisions of 0. 2, R. 2, 
Civil P. C. 

The facts briefly are as follows: One 
Dirg Bijai Singh had four sons, Dal 
Bahadur Singh, Jagannath Singh, Kan 
Bahadur Singh and Jang Bahadur Singh. 
Lai Bahadur Singh's son is Sham Sundar 
Singh, defendant 1, and Sham Sundar 
Singh's son is Nagendra Bahadur Singh, 
defendant 2. The other defendants are 
transferees from defendant 2’s. Dirg 
Bijai Singh was a ''talundar. He died 
sometime in 1387. Before his death he 
made a will by which he gave the taluqa 
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estate bo liis eldest son Lai Bahadur 
Singh, i’y way of provision for liis other 
sons, he bequeathed by his will, certain 
specihed items of immovable property, 
to them, to be enjoyed by them when 
they chose to live separate from their 
oldest brother Lai Bahadur Singh, TIo 
also directed by tlio will that in the 
case of separation all the four sons would 
liave a one*foiu‘th sliar(? in tlie moveable 
property. Jang Bahadur Singh, in agree- 
ment with L.vl Bahadur Singh, obtained, 
separate posscs.sion of the property be- 
queathed to him by his father. Lai 
Bahadur Singh had died and Ran Baha- 
dur Singh and dagannath Singh found it 
dirtieult to obtain possession of tlio pro- 
perty bcqueatlied to them. They had to 
institute two suits, 'being Suits Nos. 65 
and 66 of 1922 respectively against’their 
nephew Sham Sundar Singh for recovery 
.of the _ property bequeathed to them, 
which included a one-fourth share for 
each of the plaintilfs, in the moveable 
property. The suits were decreed. The 
present suit is for partition and sepa- 
ration of three. fourths shave out of certain 
properties which had nothing to do with 
the property of Dirg Bijai Singh. Ajaib 
Singh, the maternal grandfather of the 
four brothers Lai Bahadur Singh and 
others died in 1876 and was succeeded 
by several daughters* sons, he havingjno 
son at all. The four brothers, as they 
were living together with their father, 
enjoyed the property inherited from 
Ajaib Singh, As the uncles and nephew 
have now quarrelled, the three plaintiffs 
being uncles of defendant 1, have claimed 
thiee-fourth share out of the property 
left by Ajaib Singh. 

The question now is whether* the 
cause of action for the two suits was* one 
and the same, and whether it was^in- 
cumbent on the present plaintiffs, at 
least for the plaintiffs Jagannath Singh 
and Ran Bahadur Singh, to include the 
present claim in the previous litigation. 

The learned Subordinate Judge has 
answered the question in the negative, 
and we are of opinion that he was 
right, 

The earlier suits, the plaint of which 
will be found printed at pp. 55 and 59 
respectively, were strictly confined to a 
claim on the will. The reliefs and in- 
deed the entire plaints make this clear. 
The property which was claimed before] 
was to come out of the paternal estate 


% 

to be recovered on foot of a will. Mr* 
i^anerji’s contention was that in view of 
the Privy Council case Venhayyamma 
Gam V. Venkataramanayyamna Baha. 
(hir Garu (l) the four brothers inherited* 
the property from Ajaib Singh with a' 
right of survivorship among themselvesj 
and^ that therefore, property thus in-*! 
herited from the grandfather and the 
property received by them from theirl 
father Dirg Bijai Singh became mixed 
up so as to become property of one kind. 
This argument has no force. Assuming 
that Lai Bahadur Singh and his brothers! 
took the property of their grandfather 

with a right of survivorship among th.eni- 

selves, it does not follow that the ma- 
ternal grandfather *s property and the' 
property of Dirg Bijai Singh became 
consolidated as it were, into one whole.| 
The simple answer to this contention 
would bo this that Brig Bijai Singh was 
the sole owner of the taluqa property 
and the property which he bequeathed. 
He had no interest in his father-in-law’s 
property. Further, even if the property 
held by Dirg Bijai Singh be treated as 
joint family property, even then that 
property and the property of Ajaib Singh, 
could not coalesce as it were into one 
common whole, because Dirg Bijai Singh 
had no interest in the property of Ajaib 
Singh. 

In any view of the case, the conten- 
tion put forward on behalf of the appel- 
lants is not sound. 

No other point has been pressed. Tha 
appeal has no force and is dismissed 
with costs. 

V.B /r.k. __ Appeal dismissed, 

(1) [1902] 25 Mad. 678=29 LA. 156=8 S»r* 
2S6(P.C.). 
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SULAIMAN AND KeNDALL, JJ. 

Mushtaq All Beg and another — Defen- 
dants — Appellants. 

V. 

J wala Shankar Sahai — Plaintiff " 
Respondent. 

Second Appeal No. 616 of 1927, Deci- 
ded on 6th December 1929, from dec* 
ree of Addl. Dist. Judge. Aligarh, P/- 
18th December 1926. ..i.i 

(a) Agra Pre-emption Act (1922), S. 12 (Ij 
— Coparceners in that inlereit " me*** 
coparcener! in interest iold 

Under 01. 1, S. 12, by the phtasj 
the interest is petty proprietary interest, 
parceners in that interest,’* obviontJy COpat® 
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ncr3 ia tho interesl sold ars meant and not 
aimiUc petty proprietors: A, I. R, 1929 AIL 
755. Bel. on. [P 374 C 1] 

(b) Agra Pre*emption Act (1922), S. 12 (1) 
— Person owning separate plot of land has 
no right of pre*emption. 

Where a person who owns specidc plots of 
lands separate from those owned by the vendor 
is not coparcener in the interest sold and has 
therefore no right of pre-emption. [P-374 C 1] 

(c) Agra Pre-emption Act (1922), S. 1 (3) 
— Act hat no application to plots within 
municipal limits — Such plots are governed 
by local custom — 'Pre-emption, 

The Act does not apply to any area within the 
limits of any municipality. The case so far 
as plots situated in municipal limits are con- 
cerned is therefore governed by a local custom 
provided it is proved to exist. [P 373 C 2] 

T. A. K, Sherwani’-’iov Appellants. 

A. Sanyal — for Respondent. 

Sulaiman, J. — ^Second appeal No. 112 
of 1927 and Second appeal No. 615 
of 1927 are defendants’ appeals arising 
out of two pre-emption suits in respect 
of the same sale deed dated 7th July 
1925, relating to certain plots of 
resumed lands in khewat Rai Nab er pal 
Singh, Kasha Jalesar, It is admitted 
that some of the plots are situated 
within the municipal limits and others 
are outside those limits. These plots 
are in three khewats, aud in the revenue 
papers are shown under the heading 
haq^iat mutafarriqa (miscellaneous pro- 
perty), and are distinct from khewat 1 
which represents the entire 20 bis was 
and is shown as the khalsa share. The 
learned Additional District Judge has 
found that 

“ the aaid khewats stand by themselves, and 
V the owners thereof are owners of specific plots, 
and have no concern with the administration 
of the village. There is no doubt whatever 
that they must be termed as petty proprietors 
as defined in the Pre-emption Act.’* 

The position then is that neither the 
plaintiffs nor the vendors nor the defen- 
dant vendees were cosharers in the 20 
biswas khalsa land. They all are petty 
proprietors who own specific plots of 
lands in the miscellaneous khewats. A 
reference to khewat 61 shows that the 
i)j plaintiffs, the vendors and the vendees 
are all owners of specific plots in this 
^ khewat and stand on the same footing, 
jjl The same can bo said as regards khewat 
35. No copy of khewat 126 is on the 
record, bub the statement of the defen- 
Hants' vakil is to the effect that the 
r plaintiffs are oosharers with the vendors 

jW in that khewat, whereas the defen- 

uants are eosharera in another khe- 


wab 20. It is, howovor, an admitted fact 
that noither the plaintiffs nor the defen- 
dants are coparceners in the same 
specific plots which have been sold by 
the vendors. 

Taking the case of the plots which 
are situated within tlio municipal 
limits, it is quite clear from S. 1, sub-Cl. 
(3) of the Act that the new Act does nob 
apply to any area within the limits of 
any municipality. The case so far .as 
these plots are concerned, is therefore 
governed by a local custom, provided it 
is proved to exist. The plaintiffs rely 
upon a wajibularz of the year 1283 Fasli, 
which does record a custom of pre- 
emption, and there is no evidence to the 
contrary. It may therefore be presumed 
to be a correct record of custom, The 
language of the wajibularz is as follows: 

“ If any cosharec (UUsadar) or owner o^ 
resumed land (inalik muQzabia) wants to 
transfer his property by moans of sale or mort- 
gage he should soli it first to his real brothers 
and nephews and then to his cousins who are 
partners in the property (shatik haqiafc) then 
cosharers of the patti (hissadar digar patti).” 

It is clear to us from the language of 
this entry that a right of pre-emption 
exists in favour of nearest relations, 
bhen*near relations who are coparceners 
in the property, and then to cosharers 
of the patti and then cosharers of other 
pattis. The entry makes a clear distinc- 
tion between a cosharer and a mere 
owner of resumed lands. No right of 
pre-emption is given to owners of re- 
sumed lands who are not partners in 
the property. The phrase hissadar 
patti " in this entry obviously means 
cosharers as distinct from petty pro- 
prietors, We are therefore of opinion 
that the evidence is insufficient to prove 
a custom of pre-emption in favour of 
petty proprietors who are not coparce- 
ners in the property. The plaintiff’s 
claim with regard bo the plots situated 
within the municipal limits ought 
therefore to have been dismissed. 

As regards the plots situated outside 
the municipal limits, the Act undoub- 
tedly applies. There being a record in 
the wajibularz. a custom of pre- 
emption is deemed to exist, aud the 
right is determined by 8i 12 of the Act. 
The lower appellate Court is of opinion 
that because these separate miscel- 
laneous plots are grouped together in 
the revenue papers under one miscel- 
laneous .khewAt, therefore any petty 
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propiietor in that k hew at has a right of 
ino-cmiition wlieii another petty pro- 
prietor in that khewab sells liis interest. 
Hilt wlicri it is borne in mind that these 
potty proprietors own various plots 
separately and are not partners in those 
jdots, that view cannot lie accojited if 
Ss. 11 and 12 are road together. Under 
Cl. 1, S. 12 by the I'hrase 

^ it'horc the irii,t5rostp is [lotty proprictarv 
nieCrest, copnrct tiprs in tliiij i ntci'est;,*’ 

obviously coparceners in the interest 
sold ai0 meant and not similar petty 
.proprietors. This was t-iie vietv ex- 
Ipressed in XyvJ v. Choh Singh 

(l; by a Bench of this Court in the fol- 
lowing words ; 

Biiflof tS, 1 j of the Act a petty proprietor 
ti;»s preforenot' if ho is ;v coparcener iu the 
P I op riot ary interest sold. In such cases he is 
given preference over even cosharers But he 
must bo a coparcener in tlio very interest 
which ha? been sold, and not merely a petty 
proprietor of any other lands.” ^ 

In our opinion that the present plain- 
(tiffs who own specific plots of lands 
separate from those owned by the yen- 
dors are not coparceners in the interest 
sold and have therefore no right, of pre- 
emption. It 13 not disputed before us 
that the plaintiffs are not cosharers in 
the khalsa khewat, and therefore do 
not come within the other four classes. 
Ihe result therefore is that the plain- 
tiff have no right of pre-emption at all. 

\ye accordingly allow these two ap- 
peals, set aside the decrees of th^s 
Courts below and dismiss the plaintiffs’ 
suits with regard to all the plots with 
co^aS m all Courts including in this 
court-fees on the higher scale. 

_ V.s./r.k. Appeals allow ed. 
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(1) A. I. R. 1929 All. 755, 
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Banerji and King, JJ. 

Panc/taw Si?igh and anotker—Tlskin- 
uiiis Appellants. 

V. 

Salak Mam and oi/iers— Defendants— 
xiespondents* 

Second Appeal No. 240 of 1927 Deci- 
ded on 10th December 1929. from decree 

Novei im' 

widr‘irj,?n. HX'Uiii f; 

property i„ M.o .f 

»ror.f«rrin8 property to third person-fnroU 
for po..e...on ogai„.t by roU- 


tlon of deceased husband of widow rela- 

Q-eslioning't„„.. 

p died leaving behind him a widows who 
obtained possession of his zamindari and other 

property m lieu of maintenance as the Hindo 

widow 0 a joint Hindu family. As rerardl 
some of the property she got mutation esfeted 
ju favoiu of her cousin who in his turn trans- 
f^errecUhe property to one B who purchased it 
bona fide. _ P a relation of G brought a suit 
for possession of the property, claiming title 
in his own rights aud not as under K : 

Hefff ; that B was not protected bv S 41 
as A was the person estopped from queJtioniag 
the transfer and as P did not claim under/' 
J could succeed in his suit ; 26 All, 490, M. 

,, „ . [P 375 Cl] 

ii- N. Katju for Appellants. 

P. L Ba?ierji for Eespondents. 

. . i» J. This is a plaintiffs’ ap- 
peal in a suit for possession of certain 
property. 

At p, 14 of the paper book will be 
onnd the pedigree of the plaintiffs’ 
family. The present plaintiffs are rela- 
tions of one Gulab Singh who died in or 
about the year 1886. Mt. Kenchan 
Koer, widow of Gulab Singh, obtained 
possession of zamindari property and 
the property now in suit, and it is found 
by the Courts below that she obtained 
possession in lieu of maintenance, She 
tiansf erred some of her property, but as 
regards the property in suit she, by an 
application to the . revenue Courts, got 
the name of her cousins entered in the 
revenue papers. The defendants are 
transferees from the cousins of Mt- 
Kenchan Koer. 

The Court of first instance decreed 
the plaintiffs’ claim, The lower ap- ' 
pellate Court dismissed a portion of the 
claim on the ground that the transferees 
were protected under S. 41, T. P. Act. 

The plaintiffs have come up in appeal 
before us. The learned Judge found 
that the person interested ” within 
the meaning of S, 41, was Mt. Kenchan 
Koer, and further held that on the date 
of the transfer by her cousins she had the 
right of possession and she was the only 
person entitled to consent or withhold 
consent to possession by others. The 
learned Judge held that the- conditions 
of S. 41 were satisfied by the consent 
which he considered to have Jieen given 
Ijy Mt, Kenchan Koer and that the de- 
fendants were protected under S. 41. j 
We are unable to accept the view 
the law which was accepted by the 
learned District Judge. In the case of 
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Khwaja Mohammad Khan v. Muham- 
mad Ibrahim (l) a Bench of this Gourb 

has stated as follows : 

“ The Privy Council has laid down the 
principle upon which S. 11, T. P. Act, is foun- 
ded in the caso of R'lnt Coomar Koondoo v. 
John and Maria McQueen (2). Their Lordships 
say as follows ; It is a priuciple of natural 
equity which must bo universally applicable, 
that where .one man allows another to hold 
himself out as the owner of an estate, aud a 
third person purchasos it for value from the 
apparent owner in the belief that he is the real 
owner, the man who so allows the other to 
hold himself out shall not he permitted to re- 
cover upon his secret title, unless he can 
overthrow that of the purchaser by showing 
either that he had direct notice, or something 
which amounts to constructive notice of the 
real title, or that there existed circumstances 
which ought to have put him upon an inquiry 
that, if prosecuted, would have led to a dis- 
covery of it.** 

Applying the principles so stated the 
iperaon who is estopped from questioning 
the transfer made to a bona hde trans- 
feree must be deemed to be Mt. Ken- 
chen Koer, as she was the person inter- 
ested within the meaning of S. 41. 
The plaintiffs do not claim title under 
Mt. ICenchan Koer, who had admittedly 
been in possession of the property in 
lieu of her maintenance as the Hindu 
widow of a joint Hindu family. 

Under these circumstances we are of 
opinion that the plaintiffs' appeal must 
succeed. We allow it and restore the 
decree of the Court of first instance 
Iwith costs. 

V.B./r.k. Appeal allowed. 

(1) [1904] 26 All. 490. ^ 

(2) [1872] I. A. Sup. Vol. 40=11 B. L. R. 46 
=18 W. H. 166=3 Sar, 160 (P.O.). 
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Niamatullah, J. 

Chotey Lal — Plaintiff — Applicant. 

V. 

Mt. Mohanian and another — Defen- 
dants Opposite Parties. 

Civil Revn, No. 278 of 1929, Decided 
on 10th December 1929, from order of 
Small Cause Court Judge, Bareilly, D/- 
4th April 1929, * 

Agra Tenancy Act (2 of 1901), S. 2S— 
Leaie oF occupancy holding for five years 
coupled with arrangement to appropriate 
l^nt in lieu of interest for loan advanced— 
Transactions of loan and lease independent 
and not referable to each other — ^Transac* 
’.ion is not usufructuary mortgage. 

A (ransaotion by which an ocoapanoy tenant 
anbletti bla holding for a period of five yeara, 
conpled with an' arrangement that the rent 
was to be appropriated in lieu of interest on a 


sum due to the subtenant does not by the 
mere fact of the loan advanced make it a usu- 
fructuary mortgage. 'I'lie subtenant is liable 
to be ejected on the cxniry of the term and 
cannot insist or retain the land till the money 
advanced is paid. To constitute such transac- 
tion a usufructuary mortgage, the bond 
acknowledging the loan, though executed 
simultaneously, should be referable to and 
dependent on the lease and further the lease 
should entitle the subtenant to continue in 
possession till payment of his dues in /nil: 2o 
AIL 115, Ref. : 17 L C. 1522 and J. J. R. 1022 
All 134 and 18 I. G. 9, Dut. [I* 370 C i, 2J 

G. S. Pathak—ioY Applicaufc. 

S. B. Johari and Sanip Cha'adra—lcr 
Opposite Parties. 

Judgment. — The plaintiff applicant 
brought the suit out of which this 
revision has arisen for recovery of 
Rs. 182-8-0 on foot of a bond, dated 9th 
June 1922, executed by the defendant 
respondents. The principal amount 
alleged to have been advanced under it 
was Rs. 127-8-0, Remaining sum repre- 
sents the interest. 

The defence was that the defendants 
borrowed Rs, 120 from the plaintiff and 
made over 18 bighas of their occupancy 
land to the plaintiff for live years for 
satisfaction of the loan evidenced by 
the bond in suit, which has been satis- 
fied in full. 

The learned Judge of the Court of 
Small Causes whose decree is sought to 
be revised, has held that Rs. 127-8-0 was 
advanced, as alleged by the plaintiff, 
that 18 bighas tenancy land was ^ made 
over by the defendants to the plaintiff s 
father for five years and that the profits 
derived from the occupancy land were 
just suificient to pay the interest. He 
held accordingly that the entire princi- 
pal Rs. 127-8-0 was due. In his view 
the transaction substantially amounted 
to one of usufructuary mortgage of occu- 
pancy land and, therefore, void. The 
plaintiff was held not entitled to recover 
the amount due under the bond. The 
plaintiff has applied in revision. 

The learned Judge of the Court below 
has accepted the evidence of one of the 
defendants in arriving at his finding of 
fact. Ho stated that a lease for five 
years was executed by the defendants 
in favour of the plaintiff’s father and a 
bond bearing a date one and a half 
months after the lease was executed in 
favour of the plaintiff simultaneously 
with the lease. The learned Judge has 
disbelieved him in so far as he stated 
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that fcho entire loiu, prlnoipal and iti- 
cerest would be deemed satisfied at the 
end of five years. The conclusion, there- 
020 , arrived at by the learned Judge is 
this: There was an arrangomont bet- 
ween the plaintiff and his father on the 
one hand and ,tho defendants on the 

S ' ^’''=ter borrowed 

Its. 127-8-0 from the plaintiff and passed 

a simple money bond in bis favour and 

executed a lease subletting their occu- 
pancy land to the plaintitf’s father for 

tiva years, the underst/inding being that 
he interest payable on the sum of 
MS. L^i.h.O advanced will be set off 
against the rent payable under the sub- 
aase. riio learned Judge of the Court 
iiolow IS of opinion that the transaction 
talen as a whole, amounts to a usufruo- 
tuary mortgage of an oooupancy holding 

icml Tenancy Act (2 of 

l.Ui; an occupancy tenant is permitted 
to sublet his holding (or a term not 
exceeding hve years. The transaction 
of sublease to the plaintiff's father not 
being for more than five years cannot, 
pait fiom the loan transaction, be im" 

law, 

set fcbe rent was agreed to be 

ff against the interest on money 
a vanoed or th.at it was .associated with 

hfl loan will not make 

valid Th “® otherwise 

loaf , there was a 

■de'enda ‘’h P'»‘“ti£f to the 

and 5 occupancy 

hot m b .7^ years at a given rent, will 
not make the transaction a usufructuarv 
mortgage, as defined in S. 58 T P Act 
Beading the definition of mortgager^th 

lear tttT -m'tgage!' iT is 

cieai that, unless there is a transfer of 

pertyVrTt'* ePeeihe immovable pro- 
ment of ‘ porpose of securing pay. 
no Ln T"®’' “''^’'eeeed. there can be 
Sakv J r “°Vtgage. In Nidha 
T.!.^a!2"“’'^*^h"(l) (atp. 119), their 
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Lordships of the Privy Council con ■ !f conceded by the' plaintiffs that 
strued an the intention of the parties was to enter 

lustrumenf. mifn/avl':.... *_ t., intn O. ..L* _ _1! ^ e 1 


sfcrued an 

instrument purporting to a t 

eWatioo of 1L 'L"m'thTmtU-;r °“h.n 

coma m poGsession of the morfffa.h.,i 
without settlement of acoo^rt? ® 

°° the expiration of 

(1) tlW] 25 All. 115=30 I,A. 54=sl;^^l3o° 


mortgagee shall have no power whaLhw« ■ 
respect of the said estate 

the expiration of the term this mortgage d«d' 
• . . shall be returned to the mrfpfrv ^ 
without his accounting for (payine) thu 
gage money secured under this de?iomt“?« 
They held that 

“this instrument, though it-is called a mort- 
gage and though it will be convenient Mol- 
low ho nomenclature used in the dooument 

Itself and in the pleadings and judgments in 

the Courts below, is not a mortgage in anJ 

of any money or for the per- 

wer^^A^h />igagemQUt. No accounts 

were to b3 rendered or requixad. There was no 

p ovjsion for redemption expressed or implied 
It was simply a grant of land for a fixed term 
f^ree of rent m consideration of a sum made up 
of past and present advances.” ^ 

That was a much stronger case in so 

ai as the whole transaction was em- 
bodied in one deed. 

A fciansaction by which an occapancy 
tenant sublets bis holding, coupled with 
an airangement that the rent was to be 
appropriated in lieu of interest on a sam 
cue to the subtenant, is not perse open 
to objection. The subtenant is liable 
o ejectment on the expiry of the term 
and cannot insist on retaining the land 
till the money is paid. A usufructuary 

bb the other hand, is entit- 
led to continue in possession till pay- 
ment of his dues in fall. He is not en- 
titled to call in his money. In the case 
before me the bond and the lease do not 
lefer to each other and, though executed 
at one and ^ the same time, they were 
meant to bo independent of each other. 
The bond is payable on demand, and 
there is nothing to prevent the creditor 
from recovering the money due under 
it at any time within the five years of 
the sublease. 

My attention has been drawn by the 
leained advocate for the respondents to 
a number of cases in which claim to re- 
payment of loan advanced under a tran- 
saction amounting to usufructuary mort- 
gage of occupancy holding was disal- 
lowed. In Pooran Singh v. Jai 5inff/t(2)i 
lb was conceded by the‘ plaintiffs that 

li n A 1 n k a « T _ f JL IL ^ t ■ L 


iuuuut/iun ot cue parcies wa 3 menwr 
into a transaction of usufructuary mort- 
gage of the occupancy holding. In the 
case before me it is not conceded but 
lepudiated by- the plaintiff. The cir- 
cumstance that the parties kept the two 
transactions apart from each other as 
I’egards the rights and obligations of the 
partms f^q^U^^and the^fwt that t^ 

( 2 ) [ 1912 ] 17 1.O. 522 . * ^ 
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plaintiff avoided being also the sub- 
lessee negative an intention to enter 
into a transaction of usufructuary 
mortgage. 

Bar Prasad Tiwari v. Sheo Gobind 
^iwari (3), was in form and substance a 
oasa of usufructuary mortgage of occu- 
pancy holding. The mortgagee sued to 
recover the money due under the dead 
•on foot of a personal covenant contained 
in the mortgage deed. It was held that 
■such personal covenant could not be en- 
forced, being part of a deed which evi- 
denced a void transaction. That case 
can have no application to the circum- 
stances of the one before me. 

Bam Partap Bai v. Bam Phot Teli (4) 
was a ease in which the bond executed 
by an occupancy tenant provided that, 
in case interest from year to year was 
nob paid, it was open to the creditor to 
take possession of the occupancy hold- 
ing of the debtor. It was held that the 
bond could not be enforced. 

The essential difference between a 
case where a creditor has been held not 
entitled to recover what he advanced 
and the one like the present is that, in 
the former the undertaking bo repay a 
-certain sum of money advanced by the 
plaintiff being an integral part of a void 
transaction, the creditor cannot recover, 
either on a personal covenant contained 
in the bond or otherwise; while in the 
latter, the rights and liabilities arising 
out of the loan transaction and the sub- 
lease are separate and distinct and no 
part of the transaction can be considered 
to be opposed to any provision of law, 
though the transaction as a whole may, 
in some particulars resemble a usufruc- 
tuary mortgage. 

For the foregoing reasons, I allow' 
this revision and decree the principal 
amount of Rs. 127-8-0, found to be due 
by the Court below. Parties shall pay 
and receive costs in proportion to success 
and failure throughout. 

y.B./R.K. Bevidon alloised. 



13) A.I.B. 192 AH. 1&4=41 All. 486. 
(4) [1918] 18 1.0.9, 
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Niamatullah, J. 

Sheo Mantjal ShuknJ — Defendant — Ap- 
pellant. 

V. 

Jagan Lohar others — Plaintiff and 

Defendants — Respondents. 

Second Appeal No, 847 of 1928, Deci- 
ded on 18th December 1929. 

Transfer of Property Act, S. 6 — Grove 
is properly of grove-holder — He has right 
to transfer his grove unless he holds U under 
condition disentitling him to do so — Land- 
lord and tenant. 

A groveholder may not be the owner of the 
land; but hia interest as a groveholder includ- 
ing ownership of the trees and the right of 
enjoyment thereof must be regarded as pro- 
perty within the meaning of S. 0. His inte- 
rest as a groveholder is not restricted in its 
enjoyment to the owner personally nor is there 
anything in the nature of the tenure of a 
groveholder which makes the transfer ‘of his 
interest opposed to such interest. Therefore 
a groveholder has a right to transfer his grove 
by sale, mortgage* or otherwise unless he holds 
the grove under a special condition subject jto 
which the grant is made a condition which dis- 
entitles him to transfer his grove: A. I. R. 192>1 
All. 553 anl A, I. R. 1921 All. 16S, Bel. on. 

[P 378 C 1] 

K. N. Malaviya—ior Appellant. 

Shanker Saran — for Respondents. 

Judgment.-— This appeal arises out of 
a suit brought by the plaintiff-respon- 
dents for recovery of possession of half 
of grove standing on plots 231 and 233. 
It is no longer in dispute that the grove 
was planted by one Paltan about 50 
years before the institution of the suit. 
Paltan died, leaving two sons: Gajadhar 
(defendant 1) and Sudha. Sudh died 
childless some time afterwards, leaving 
his widow, who also .died about seven 
years before the suit. Her husband’s 
share reverted to his brother, Gajadhar 
(defendant 1). By a deed dated 14th 
July 1916, Gajadhar, defendant 1, sold 
half of the grove to the plaintiff, who 
brought the present suit for possession, 
which is alleged to be withheld by de- 
fendants 2 and 3 the zamindars. Defen- 
dant 2, the appellant in this Court, con- 
tested the suit on the ground that Gaja- 
dhar abandoned the village and for that 
reason lost title to the grove in question 
and that he had no right to make a 
transfer of His interests as a groveholder 
there being no custom in the village justi- 
fying a groveholder to transfer his grove. 

The suit has been decreed by both the 
Courts below, who have held that Gaja- 
dhar did not abandonrthe grove, though 
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ho nrj'gtit; have discontinued his residence 
ill the Village, and tiiat a gi'oveholder is 
entitled to transfer the grove, thero be- 
ing no local custom forbidding transfer 
o! the interest of the gi’ovoholder. Do- 

lend ant 2 has preferred tlie present 
second appeal. 

It is contended, tirstly, that a grove- 
holder docs not possess such interest in 
the land granted to him by the ;^amin* 
dar for planting a grove as ho can trans- 
fer by sale, mortgage or otherwise; and 
secondly, that a custom recorded in the 
wajihular/ forbids alienation by a grove- 
boMer of the whole or part of his grove. 

As regards the general right of a grove- 
•holder to transter Jiis grove, I have no 
hesitation in holding that, apart from 
any custom to the contrary, he has a 
right to transfer his grove by sale, mort- 
Igage or otherwise. That a grove is the 
,pioperty of the groveholdor cannot be 
disputed. He may not be the owner of the 
'land; but his interest as a groveholder, 
jinclndmg ownership of the trees and the 
•nght of enjoyment thereof, must be re- 
garded as property” within the mean- 
ing ol S. 0, T, P. Act, As such, it may 
be transferred, except as provided by 
.that Act or any other law for the time 

s®«S,6.T. p. Act (4 of 
Aob^.J ihe ulterest possessed by a grove- 
holder is not restricted in its enjoyment 

K to make 

'01. (dj of that section applicable, nor is 
there anything in the nature of the 
tenure of a groveholder which makes 
he transfer of his interest opposed to 
such interest so as to make 01. (h) of that 
section applicable. This being so, unless 
the landlord can establish a local cus- 
tom ora condition subject to which the 
grant was made, which disentitles the 
groveholder to transfer his grove, the 
piaintitf 3 claim is unanswerable and was 
inghtly decreed by ths Courts below 
whose view is supported by Baijnath 
Smah V. C.iaaJrapal Singh (1) and fate- 
scLt Sahu y. Raj Mangal (2). 

The learned advocate for the appellant 

* y“'j'‘>“larz, prepared 
m 1860 , which provides that there were 
at that time only three groves which, for 

certain reasons stated, had become the 

property of the zamindars and that: 

o-a inhabitant of t^e village -planting a grove 
hjis no right of own ership of any kindf nor will 
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be ha VO ths right to cut or ssll the trees with- 
out the coQssnt of the zamindar,” 


Ib IS argued that this clause merely 
entitles the groveholder to enjoy the 
produce of the grove and gives him no 
right of ownership in the trees them- 
selves which he could convey to another 
by alienation inter vivos. That this is 
the meaning of the clause quoted may 
be conceded. The lower appellate Court 
has, however, held on a consideration 
of some circumstances, that the custom 
sought to be proved with the help of the 
wajibularz has not been established. It 
is pointed oat that 'an earlier wajibul- 
arz prepared in 1333 does not record 
such a custom. It is emphasized by the 
lower appellate Court that a self-serving 
statement of this character, recorded at 
the instance of the zamindar and behind 
the back of groveholders is not oi very 
great value in view of the total absence 
of instances which may illustrate the 
Operation of the custom. In other words, 
the lower appellate Court has not given 
such weight to the evidence afforded by 
the entry in the wajibularz as may be 
sufficient to establish the custom in 
question. Having regard to certain cir- 
cumstances and the nature of the entry 
itself, it is rightly contended before me 
by the learned advocate for the respon- 
dents that I will not be justified in inter- 
fering with the finding of fact arrived 
at by the lower appellate Court and in 
greater weight than what was given to 
the entry in the wajibularz. It is true 
the lower appellate Court has observed 
at one place in its judgment that the 
wajibularz in question is no evidence of 
any '‘subsisting custom,” because at the 
time it was recorded there were no 
groves in possession of groveholders, I 
do not think this remark vitiates the 
finding of’ the lower appellate Courfe= 
based as it is on a consideration of tb® 
wajibularz of 1833, the absence of 
instances and that self-serving cha- 
racter of the entry in the wajibularz* 
On the whole, I am not prepai’ed to in- 
terfere with the finding of the lower 
appellate Court, This appeal is accord- 
ingly dismissed with costs. 
p.n./r.k. Appeal dismissed. 


k 
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Mukerji and Ben net, JJ. 


SalamCLt Khati and anothe) — Defen- 
dants — Appellants. 

V, 

Bhagwat and oi/iers— Plaintiffs — Bes- 
pondents. 


Letters Patent Appeal No. 133 of 
1929, Decided on 12bh December 1929, 
from judgment of Dalai, J., D/- 9fcfi 
January 1929. 


Hindu Law— Alienation — Legal necessity 
—Adult member joining in execution does 
not supply evidence of necessity. 

Although the fact that all the adult mem* 
bets of a family joined in the execution of a 
deed of transfer is sufficient to supply any 
lacuna that may exist in the evidence of legal 
necessity, that fact alone cannot supply the 
evidence of legal necessity when there is no 
evidence of legal necessity on tha record ; 8 

Bom, 602 and A. I. R, 1924 All. 912, Ref, 

rp 379 0 2 ] 

Iqhal Ahmad and Mansur Alam^iov 
Appellants. 

Judgment. This is a Letters Patent 
Appeal. The plaintiff sued iu 1925 to 
set aside a sale-deed executed on 24th 
October 1914, by the father and grand- 
father of the plaintiffs, who were at 
that period minors. The sale-deed pur- 
ported to be for Es. 3,550. The plain- 
tiffs allege that the sale-deed was not 
, for legal necessity. The Court of first 
^ instance decreed the suit uncondition- 

lower appellate Court re- 

. yeiaed that decree and made the decree 

f favour of the plaintiffs conditional on 

he payment by plaintiffs of nearly all 

the sale consideration. In second ap- 
, peal, a learned J udge of this Court has 

restored the decree of the Court of first 
*' instance. 

!l . . ^^0 oase deals solely with the ques- 

; won of the burden of proof on legal ne- 

consideration accord- 
ii!' 1 sale-deed, consisted of 

.rii -D^* nJwP ^ before the Sub-Begistrar, 

$ n 77 I Babban Lai and 
Lk jftir* * , between the years 

1 ^i^^-lSlS. It was found that the 
amount of Rs. 1,432 was not in 

admitted. Bab- 
^ wan Lai was produced for the defen* 




ants in regard to the payment to 
ub he did not show that it was for 
legal necessity existing at the dat 
sale and his evidence was not belit 
y the trial Court. The lower appel 
^ourb did "not allude to Babban 


proving legal necessity and, therefore, 
tliat Court did nut rely on his evidence 
for that purpose. 

The lower appellate Court based its 
judgment largely on the fact that tho 
salo-deed was exocufcoJ by all the mem- 
bers of the family who were blien 
adults and then stated : 

" Looking nt this fLicfc from tlie coir.moii- 
sease point of view, I think it raises :i, sr.roiif: 
presumption thi,t tho (leecl in question was ox?* 
cuted for consideration and for legal nocj'-sitv. 
In viov; of this fact and tho pre.suraptioi 3 aris- 
ing from it, I think the onus in the case hefoi'e 
us shifted to the plaintift^s respondents .and we 
have, therefore, to see whether the evidence 
produced on their b:half rebuts the presump- 
tiou aud discharges the onus.” 

T he lower appellate Court then con- 
sidered that the plaintiffs had failed to 
discharge bliat onus and, therefore, le- 
gal necessity was proved. Tlie learned 
Judge of this Court did not agree w'ith 
this view of the law. Certain rulings 
have been produced, such as Balivant 
v. Bahaji (l) aud Dhanraj Ro.i v. Ham 
Maresh Eai (2), but we consider that 
although the fact that all the adult 
members of a family joined in the exe- 
cution of a deed of transfer is sufficient 
to supply any lacuna that may exist ini 
the evidence of legal necessity, that 
fact alone cannot supply the evidence of 
legal necessity when there is no evi- 
dence of legal necessity on the record. 
Accordingly, as in the present case, the 
lower appellate Court relied solely on 
this presumption and the evidence of 
Babban Lai has not been believed, we 
consider that the iudgmenb of the 
learned Judge of this Court was correct. 
We, therefore, dismiss this Letters 
Patent appeal. 

v.B./r.K, App eal dismissed, 

(1) [1884] 8 Bom. 602. 

(2) A. I. R. 1924 All. 912. 
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Dalal, j. 

Tulsi Plaintiff — Applicant. 

V. 

Municipal Board, Shahjahanpur — 
Defendant— Opposite Party. 

Misc. Appln. No. 85L of 1929, Decided 
on 2ad December 1929, 

^ Civil P.C.,0. 22, Rr. 9 (2) and 6— With- 
in ninety days of death of party if applica- 
tion not made, suit or the appeal automati- 
cally abates and no formal order of state* 
ment 

'■ On the expiry of niuety days there is an 
automatic abatement and tha party who wiehes 
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to substituted ahouli apply under 0. 22, 
R* D, for aside the automatic abatameot 

;Mid for substitution. There is no necessity of 

^orjinl order of abatement. But this auto* 
ni itir auatomont does not follow where party 
dies before conclusion of hearing : A. J, 
l!Ji2 AIL m.Diss.; 42 AIL 510, Folh[P 380 C 1, 2] 

K. N, Malaviya — fov Applicant. 

M. N. Baina — for Opposite Party. 

Judgment. There is a considerable 
confusion as to tlie stops which should 
be taken to bring fresh parties on to the 
lecoid ninety days after the death of 
the jiarty in whose place substitution is 
desired. The ruling of a single Judge 
of this Court in ljach7ni Ndvain v. 
HI ii->iaTnmad Yusnf(i) lays down an ex- 
cellent workable rule that there would 
be an automatic abatement and the 
jiarty who wishes to be substituted 
should apply under 0. 22, R. 9, for set- 
ting aside the automatic abatement and 
Jor substitution. Unfortunately there 
I was dissent from this ruling by a Bench 
of this Court in ilJ^. Gujrati Vi Sital 
Misy, A, I, B. 1922 AIL 209. It is 
curious that such a Bench- judgment 
which overrules a reported case in a 
volume of the Allahabad Law Journal 
should not be reported in that journal 
01 in the Indian Law Reports. lam 
stating this from information given to 
me at the Bar. Without commencing 
on the validity of either ruling the 
Bench ruling greatly complicates pro- 
cedure because first of all the party 
desiring action under R, 9 would have 
to obtain a specidc order of abatement 
or dismissal from the Court before sub- 
stitution can take place. This is a 
matter which should be brought to the 
notice^ of the Rules Committee, and as 
there is divergence of opinion it is desir- 
able that the view of the single Judge 
which could be better put in practice 
shoiild be adopted in the rules and 
vvords added m R. 3 and R. 4 to make it 
dear tint the abatement and dismissal 
for want of action within the period of 
limitation shall be automatic. The Re- 
gistrar shall be requested to put up 
suitable amendments before the Rules 

ommibtee, with a note of mine that the 
procedure laid down by the Bench-rul- 
ing is complicated and involved, while 

the procedure consequent on automatic 

abatement or dismissal would be quicker 
and better understood bv l ihignnt^c 

i1Tc88.^ «<>=59To. 803=18;. 
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In the present case a decree was 
passed by a learned Judge of this Court 
in favour of the plaintiff-appellant with- 
out knowledge that the plaintiff-appel. 
lant had died prior to the hearing of the 
argument. Such a decree is a nullity 
as may be gathered from the provisions 
of R. 6. R. 6 lays down specifically 
that there shall be no abatement by 
reason of the death of either party bat- 
ween the conclusion of the hearing and 
the pronouncing of the judgment, but 
the judgment may in such cases bo pro- 
nounced notwithstanding the death and 
shall have the same force and effect as 
if it had been pronounced before the 
death took place. Obviously, therefore; 
if the death took place prior to the' 
hearing of the argument the decree^ 
would be a nullity. With great respect^ 
this rule may be cited in favour of thej 
opinion of the single Judge because there 
must be a presumption of automatic 
abatement when in R. 6 it is stated 
that there will be no abatement by rea-, 
son of the death of either party between! 
the conclusion of the hearing and the 
pronouncing of the judgment. The' 
meaning appears to be that automatic 
abatement which follows in other cases 
does not follow in this particular case. 

To shorten procedure I now declare 
Second Appeal No. 96 of 1928 to have 
abated. 

The next question is whether under 
R. 9 this abatement should be set aside 
and substitution made I have read the 
affidavit. The reasons given therein are 
not sufficient to give the legal repw* 
sentatives of Tulsi Bam the benefit of 
the provisions of S. 5, Lim. Act. It was 
the duty of those representatives to ac- 
quaint themselves with the legal deal- 
ings of Tulsi Ram-when he died. It is 
not the case of a stranger as in the case 
of a plaintiff being ignorant of the death 
of one of the defendants. 

I dismiss this application, 
v . b ./ r . k , ApplicaUon disinisstd. , 
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Sui/AijiAN AND Sen, JJ- 

Banks Behari Lai — Judgment-debtor 

— Appellant. 

Baghuhar Dayal — Decree-holder'^ 

Respondent. • . 

Execution Second Appeal No. 3093 o 
1928, Decided on 2nd January I9d9* 


1930 Banks Behaki Lal v. Raghubar 

Civil P. C., O. 22, R. 10 (l)~Assign- 
ment of decree pending appeal — Assignment 
does not prevent decree'-holder from prose- 
cuting proceedings to final conclusion, 

Aflier the interest of a decree ‘holder iu a 
decree which Is the subject*inaUer of an appeal 
has been assigned to a third party, it is not 
absolutely necessary for *the assignee to have 
his name brought on the record in place of the 
dec res ’holder, if he is satisfied that bis rights 
will be sufficiently protected by the assignor, 

In the absence of his name proceedings can be 
continued as before by the decree-hslder in 
spite of the assignment and as the assignment 
of the decree really amounts to the assignment 
of the interest of the decree^holder in the 
decree as may be finally determined the assign* 
ment would not prevent the decree-holder from 
prosecuting the proceedings till its final con- 
clusion. S5 M. L. J. 294, Eel. oti. [P 381 C 2] 

Harnandan Prasad — for Appellant. 

S, N. Chaube — for Respondent, 
Sulaiman, J. — This is an execution 
second appeal by the judgment-debtor 
arising out of a suit for sale. After the 
preliminary decree for sale was passed 
one of the judgment-debtots Duli Chand 
died. An objection was raised' on be- 
half of the other judgment-debtors that 
his heirs not having been brought on 
the record within three months the suit 
had abated. This objection was over- 
ruled and a final decree was passed on 
8th April 1922, The surviving judgment- 
debtors appealed to the lower appellate 
Court. While that appeal was pending 
the decree-holder Babu Ram on 7th 
October 1922, assigned his rights and 
interests in the decree to Raghubar 
Dayal. Raghubar Dayal made no at- 
tempt to have his name brought on the 
record in the appeal. Tne decree-holder 
^ alone contested it. The lower appel- 
late Court decreed the appeal against 
the decree-holder and presumably modi- 
I' fied it BO far as the deceased judgment- 
||< debtor was concerned. The decree- 
il* holder preferred a second appeal to the 
High Court which was ultimately al- 
jif* lowed and on 20th February 1925, the 

if final decree in the form in which it had 

been passed by the trial Court was 
restored. Raghubar Dayal had not been 
made a party either in the appeal before 
the lower appellate Court or in the 
p second appeal in the^ High Court. 

On 13th March 1926, Raghubar Dayal 
applied to execute the decree and was 
met with the objection that his applica- 
tion : was barred by time. Both the 
Courts below have held in favour of the 
, decree-holder and have allowed the 
applioation. 
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It seems to me tliafc the application 
cannot bo held to ho barred by time. 
No doubt when the decree was assigned 
to Raghubar Dayal in October 1922, ho 
might have applied to have his name 
brought on the record in tiio appeal or 
even ignoring the appeal ho might have 
applied for execution of tho original 
decree. But after the decree was modi- 
fied by the lower appellate Court '.5 
would have been difficult for liim to 
apply to execute the decree iu its origi- 
nal form. 

After the interest of the decree-holder 
in a decree which is the subject-matter 
of an appeal has been assigned to a, 
third party it is not absolutely neces- 
sary for the assignee to have his name 
brought on the record in place of the: 
decree-holder, if he is satisfied that; 
his rights will be sufficiently protected 
by assignor. The language of 0. 22 
(l) R. 10, Civil P. C., itself indicates 
that it is only by the leave of the Court 
that the proceedings can bo continued 
by or against the person to or upon 
whom the interest has devolved. Simi- 
larly 0. 21, R. 16, Civil P. C , would 
also indicate that it is open to the trans- 
feree to apply for the execution of the 
decree. The Limitation Act prescribes 
no special period for an application by a 
transferee of the decree to be brought 
on the record (27 C. W. N. 710). In the 
absence of his name, the proceedings 
can be continued as before by the decree- 
holder in spite of the assignment. Ifjj 
the decree which has been transferred 
is ultimately upheld the assignee is en-, 
titled to claim the benefit of it. It is 
quite clear that it is the decree which isj 
ultimately passed in the suit which is 
the final decree in the case and in whichj 
the original Court’s decree comes to be 
merged. An assignee of the decree- j 
holder cannot be treated as a perfecti 
stranger but must be deemed to be fully 
repi'esented through the decree-holdei. 
It is also clear fbat while an appeal is 
ponding the rights of the judgment-deb- 
tor appellant cannot be prejudiced by the 
mere fact that the respondent to the de-j 
cree has chosen to transfer his rights and: 
interests in the decree during the pen-; 
dency of the appeal, Even though S.. 
62 T. P. Act, would not apply to the casej 
of the transfer of a decree which is not anl 
immovable property, the principle under-; 
lying that section would, in my opinion, 
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jI)o ajtpliL-able and the mere fact that an 
assignment has been made would not 
ii'revent the decree- holdoi“ from jirosecu- 
iting tliQ proceedings till its final con- 
clusion. 

This view finds support from tlio case 
oi Ponnusami Pillai v, Ohi/himbaram 
CheUinr{[}^ whoi'o it was pointed out 
tiiat an assignment of a decree is really 
an assignment of the interest of the 
decree. holder in tlio decree as maybe 
linalU d otei'ininod. Tiie onlv feature 

hich distinguishes the present case 
fiom that case is that there the assig- 
nee of the decree had actually hee’n 
hi ought upon tije record in the appeal. 

I \\ould therefore disniiss this appeal. 

ben, J.— I concur. In view of the 
uct that tlio point raised in this appeal 
IS not covered by any clear authority I 
sliould like to add a fow words. 

On 1th August 1917, a preliminary 
c ecree was obtained against a number 
of pei^ons including one Duli Chand. 
u I C/hanu died and no application 
as made for tho substitution of his 
neirs on the record within the statutory 
period. _ Sometime before April 1922, 
an application was made for the prepa- 
ration of a final decree. This applica- 
tion was resisted on the ground that 
tiio decree-holder had lost his right to 
a final decree by reason of Duli Chand’s 
legal representatives not having been 
brought on the record wdthin three 
months of the date of Duli Chand’s 
death. This plea was overruled - by the 
tinal Court and a final decree for sale 
was passed on 8th April 1922. The 
judgment.debtor appealed. During the 
pendency of the appeal, the decree- 
holder on or about 7th October 1922 
assigned the decree to Raghubar Dayal’ 
the i-esponclant. On 8th November 1922 
the appeal was decreed. We have not 
pt the copy of the order passed by the 
ower appellate Court but presumably 

had abated in part qua the legal repre- 
tentative of the deceased judgment- 
debtor Duli Chand. The decfee-holder 

uafTiqps “ft'”® 20th Pebr- 

8^ 1925, the appeal was allowed and 

the^dec^e of the trial Court was 

Raghubar Dayal, the assignee of the 
^ecree was not a party t o any of the 

291=7 M. L. W. 566= 
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proceedings which have been referred 
to above. 

On 13th March 1926, Kaghubar Dayal 

applied for the execution of the decree 
and was met with the plea that the 
application was barred by time. This 

plea has been overruled by both the 
Courts below. 

In order to appreciate the point of 
imitation raised io this appeal, we 
hare got to consider the scope and legal 
effect of the assignment of the decree 
in favour of Raghubar Dayal of 7th 
October 1922. What was transferred 
was not the decree itself but the in- 
terest of the decree- holder. This in* 
terost had not become statute- barred. 
Under 0. 22. E. 10, Civil P. C., the 
assignee was not bound to apply for the 
substitution of his name in the decree 
and the language of 0. 22, R. 10,Cl.(l) 
^*^^1 P- 0., is indicative of the fact that 
the original decree-holder might contioue 
the proceedings for the benefit of him- 
self or any other person on whom the 
interest has devolved by substitution or 
by assignment. No special or fixed 
period of limitation has been prescribed 
in the Limitation Act for the substitu- 
tion of names in favour of the assignee. 
This fact also would suggest that the 
original decree-holder was entitled to 
continue the proceedings for the benefit 
of himself and ,his assignee. Between 
8th November 1922, and 20th February 
1925, there was no decree capable of 
execution. It was not till by the order 
of this Court that the original decree 
dated 8fch April 1922, was restored and 
revived. It is an elementary- principlo 
of law that time cannot run against the 
person who is incapable of acting. R 
is unnecessary to invoke the aid of S. 53 
T. P. Act, but I am in agreement with 
my learned collegue that tho principlo 
underlying the said section would sog* 
gest that the assignee is under the cir- 
cumstances protected and is entitled to 
claim the benefit of the decree which 
was eventually restored by the order of 
this Court dated 20th February 1925. 

I would therefore dismiss the appeal. 


v.b./r.k. 


Appeal dismissed’ 
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Mukerji and Bennet, JJ, 

Gowdtiii Sadanand — Defendant — Ap- 
pellant. 

V. 

Goswami Indra Nand and othera — 
Plantiffa and Defendants — Respondents, 

First Appeals Nos. 88 and 67 of 1926, 
Decided on 16th January 1930, from 
decree of Addl. Sub-Judge, Muttra, D/- 
2ad November 1925. 

(*) Hindu Law — Joint family — Manager 
—Dayabbaga Law— Property acquired in 
name of manager will be presumed to be 
family property. 

In the case of 'a family governed by the 
DayabHaga Law, the father is the owner of 
the entire property and on his death his sons 
take the property as co-owners and not as joint 
ownere. But where the property is held joint- 
ly and where there is a nucleus of family 
property and where one of the members of the 
family has been left in the raanagemeiib of 
the property, properties acquired in the name 
of the manager will be presumed to be the 
property of the family, unless the manager 
shows that he had a separate income apart 
from Stbe yields of the joint j^family pro- 
perty out of which he may have acquired the 
property: 31 Cal, 448, DisL; 31 AIL 477, Expl. • 

... . CP 384 C 2] 

Hindu Law — Religious Endowment^ 
Temple— Court may assign certain days, for 
facility of worship. 

Where a family has a right of worship with 
some emoluments attached to it, the Court 
may assign certain days for facility of worship 
ana for the purpose of enabling sach party to 
receive offerings offered: A. I. R, 1925 P. C. 
133 and A. I, R, 1933 All. 425, Rel. on. 

[P38G"C2] 

Iqbal Ahmad and B, Malik — for Ap- 
pellant. 

8. Bajpai — ^for Respondents . 

mukerji, J. This appeal and appeal 

No. 67 of 1926 arise out of the same 

suit and will be decided by the same 
luagment. 

Pedigree at p. 67 of the paper 

Vtn tu of 1926 will show 

® parties are related to one an- 

either in the 
pokUnandji, the remote an- 
before, there was es- 

tablishjd a temple in the holy city of 

presiding deity of the 

temple 18 known as Mahaprabhuji and 
Baf itiself is known as Singar 

whiAb .ee eoanagement of the temple, 
handHom°^S° to the public is in the 

cama e* time, the management 

dwcend.Jf among the three 

“Mndantsof QoManandji, who had 
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it appears, tlireo sons, Nimanandji, 
Sundarnaudji and Kosiiavanandji. Tlio 
branch of Nimanandji, ■ came fco be 
known as tlio ‘‘ Dari Taraf ” or the 
eldest branch, The de.5cendant.s of 
Sunclaranand j i came to i .(0 (iescri])ed as 
the middle branch and Kesiiavanand ji’s 
descendants came to be dc^ciihnd as 

Cbboti Taraf or the yonrif^est 
branch. In course of -time the middle 
branch disappeared and the tern [do was 
left in the management of the remai:]- 
ing two branches. The original mode 
of management was that each branch 
managed the temple for a month. 
When the middle b ranch died away, the 
remaining two branches managed the 
temple for one -and half months each. 
\V0 are concerned, in this litigation 
with the elder branch alone. The last 
male ancestor of this branch was Jada- 
vanandji. He had four sons, two bv 
each of his two wives. The plain tills 
are the two sons of his second wilo, who 
married Jadavanandji after tho death of 
his first wife. The first two defendants 
were the sons of the elder wife. Defen- 
dant 2 Rajandranandan died during the 
pendency of the suit. He is represen- 
ted by his sons. The sons of defen- 
dant 1 Sadanand are also parties. 

The plaintiffs' case was that defen- 
dant 1 was in the management of the 
temple and its properties and was also 
the manager of the private proper- 
ties of the parties. Sadanand had be- 
come dishonest in his intentions and 
the plaintiffs did not like that he 
should continue to manage the property. 
On these allegations the plaintiff sought 
the partition of the property. He men- 
tioned that the plaintiffs’ aunt Mt. Tha- 
komani (originally defendant 3) was not 
entitled to any share because she had 
become a recluse. The lady denied this 
statement and claimed a third share in 
the property. She, however, died pending 
the suit and we are no longer concerned 
with what would have been her share 
in case of partition. The main defence 
in the case has been put forward by 
defendant 1. His case was that certain 
of the immovable properties in suit 
were temple properties, that certain 
others were the joint properti es of the 
parties, that as regards items 1 to 7 
and 11 and 13 at p. 8 of the printed 
record and items 1, 3, 9 13, 17 and 18 
at p. 12 of the ;prmt 0 d record were his 
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separate property, having been acquired 
by him out of_ his separate funds. De- 
fondant 1 denied that he was in posses- 
sion of any moveable property belonging 
to tho parties. Defendant 1 also urged 
that ha alone was entitled to the wor- 
ship of the idol and the riglit to wor- 
ship could nob be delegated to the 
plaintilfs. 

Tlie learned Subordinate Judge, wlio 
tiied the case, held that the entire 
house property was the property of the 
idol and could not be divided. As re- 
gards the zamindari property which 
were claimed by defendant i as his 
Own, tho learned Judge held that in tlie 
absence of clear evidence of separate 
acquisition on the part of the defen- 
dant, they must bo treated as joint pro- 
perties of the parties. The parties’ 
rights only were declared because the 
actual partition could net be carried 
ouo by the civil Court, He dismissed 
the suit with respect to most of the 
moveable properties. It appears that 
a commissioner was appointed to make 
an inventory, of the moveable properties 
found in a portion of the house of the 
parties. <As regards those properties 
the learned Subordinate Judge directed 
that they should be divided in equal 
shares. As regards the turn of worship 
the learned Judge said that it would be 
divided between the parties, but the 
veth (offerings) should not be divi- 
ded, but should go to the common store- 
room. 

Appeal No. 88 of 1926 is the appeal of 
defendant 1 and the apeal No. 67 of 1926 
is the appeal by the plaintiffs. 

We shall take up the appeal of defen- 
darit 1 first. It was argued on behalf 
of defendant 1 that the parties being 
governed (admittedly) by the Dayabhaga 

Hindu law. it was for the 
plaintiff to prove that the properties 
which stood recorded in the name of 
defendant 1 were not his separate pro 
perty but were joint family property. 
Jhe learned counsel relied on the case 
of Sarada Prasad Pay v. Mahana 7 id 
Bay ( 1 ) and that of Govind Chandra 
Das V, Madha Krishio Das (2) There 
can bo no doubt that in its constitution 
a family goTorned by the Mitakshara 
Law IS ditteroBt from a f amily governed 

(1) [1904] 31 Cal. 448. 

■1 


(2) [19M] 31 All. 477=3 I. 0. S63=6 A. L. 3 . 
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by the Dapbhaga Law. But whore 

only a question of presumption is coc- 
cerned, it has to be determined on the 
facts of each case. In a family govgr 
ned by tha Mitakshara law. everybody 
forming the family is entitled to a 
share in the^ family property. In the 
case of a family governed by the Daya- 
bhaga Law, the father is the owner of 
the entire property and on his death 
iiis sons take the property as co-owers 
and not as joint owners. These and- 
other differences do exist in the consti-! 
tutionof the families. But where the^ 
property is held jointly and where there; 
is a nucleus of family property andi 
where one of the members of the familyt 
has been left in the management of the 
property, properties acquired in the( 
name of the manager will be presumed^ 
to be the property of the family, unless 
the manager shows that ho had a sep- 
arate income, income apart from the 
yields of tho joint family property out 
of w'hich he may have acquired the. 
property. The case in Sarada Prasad 
Bay V. Mahananda iilaj/ (l) ’was thisi 
The defendant had acquired a certain 
property in the lifetime of the father. 
In a suit for partition instituted after 
the death of the father, the question 
arose, whether the property held in the 
name of the defendant should be trea- 
ted as a partible property. The learned 
Judges of the Calcutta High Court held 
that there was no presumption that this 
property was joint family property. 
The reason was clear. In the lifetime 
of the father, the entire property belon- 
ged to him alone. In the circumstances, 
the acquisition by the defendant could 
have been made only with his separate 
income. There was, therefore, in that 
particular case no source of income, out 
of which property might bo acquired 
for and on behalf of the plaintiff. 

In the Allahabad case Govind 
dra Das v. liadha Krishio Das (3), the 
family was not shown to have possessed 
any nucleus, out of wbioh further pro- 
perty could be acquired. It was a®* 
cordingly held that it was for the plain- 
tiff to prove that the property in tne 
hands of tho defendant was a 
family property acquired out or the 
joint funds and, therefore, was diviflihlQ. 
The learned counsel for the app 0 ll*®t 
has selected and relied on a partienlar 
passage out of the, report of this case 
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to be found at p. i80. It runs as 
follows: 

“ If a poraoii subjdct to bho Dayabhaga Law 
desirtss to prove tbab a property acquired during 
che time boat the family was living as a joint 
Hindu family, is joint property, it is incum- 
bent on him to prove that there was an origi* 
nal nuoleus of joint property, with the aid of 
which the property sought to be partitioned 
has been increased and amplified." 

Stress has. been laid on the words, “has 
been.” What their Lordships meant was 
that it had to be proved that there was 
a nucleus of joint property out of the 
income of which additional property 
could have been acquired. The remarks 
in the judgment must be re id with the 
facta of the case, because the remarks 
must be taken to have been influenced 
by the facts alone. Their Lordships 
were not considering a case like the pre- 
sent one before lis. In the particular 
case before us, we have got the fact that 
there was a substantial nucleus of joint 
family property. It has not been shown 
that defendant 1 had any independent 
and separate income of his own. He was 
in charge of the temple property and he 
was in charge of the entire joint im- 
movable property. In the circumstances, 
if there was a substantial nucleus, it 
would be enough for the plaintiff to 
show that the defendant bad no sepa- 
rate income. Then it \yould be presumed 
that what was acquired by the defen- 
dant was acquired with the income of 
the joint family property. Where, there- 
fore, there is a nucleus of joint family 
property and there is no separate means 
of acquisition by the defendant, it cannot 
be said that further evidence must be 
laid, on behalf of the plaintiffs, to prove 
that, as a matter of fact, the acquisition 
was made with the income of the joint 
family property. It would be impossible 
for any plaintiff to prove a thing like 
that. The family income being in the 
hands of defendant 1, he alone will be 
able to prove how he has spent it. On 
the other hand, if the defendant has a 
substantial income of his own and if he 
is prepared to explain how he spent the 
income from the joint family property, 
the plaintiff will have to prove that the 
aooonnt was wrong and the money, 
being the profits from the joint family 
property, was actually applied to acquire 
property standing in the name of the 
defendant. 

We are of opinion that having regard 
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to the circumstiiinces of this Ciiso, the 
learned Subordin.ite Juflgo was right in 
holding that biio /amindari property is 
not the separate property of the defen- 
dant and is divisible among the parties. 

Coming to the hous; property, it ap- 
pears that the appeal ouglib to succeed 
in the case of only one Iioiise and no 
more. It is in respect of throe houses 
that defendant I claims that the plain- 
tiffs’ suit should fail. These are, itiom 5 
at p. 6, item 12 at p. 7 and icoin Vi at 
p. 7. As regards item 5 at p. G (which 
is described as “House No, 1, comprising 

seven shops ”, it appears that 

plaintiff 1 admitted before the Court 
below (see p 46) that it was the pro- 
perty of an idol known as Thakur Radha 
Damodar. It was an idol with which 
the parties had no concern to start with. 
Somebody by the name of Sukhomaya 
Rai established an idol and endowed the 
property. The idol was installed in this 
very house. Plaintiff 1 stated that the 
idol had been removed to the building 
in which the idol of Mahaprabhuji is 
situated. We have no evidence to corro- 
borate him, bub if this was so, the 
removal must have been to facilitate the 
carrying on of the worship. The fact 
remains that this house did not belong 
to the family. The management of the 
house and the management of the wor- 
ship of Thakur Radha Damodar has been 
in the hands of defendant 1 for the last 
22 to 26 years (see p. 57). In the circum- 
stances the property cannot be claimed 
by the plaintiffs either as the property 
of Mahaprabhuji or property of the par- 
ties. The appeal, therefore, will have 
to be allowed with respect to this house 
and the suit should be dismissed with 
respect to it. 

As regards item 12 at p. 7, this is the 
property which once belonged to one 
Subharam Bhagat. The plaintiffs’ case 
is that it was given to the it’d many 
years ago. The defendant has not been 
able to prove that the gift was made to 
him personally or to his ancestors per- 
sonally. The property has been treated 
as the property of the Thakur] i and the 
decision of the Court below with respect 
to it must be taken as correct. As re- 
gards item 14 at p. 7, the house is des- 
cribed as a dharamsala. A part of it was 
built by the £amily*and a portion of it 
was added to by some pious gentleman 
by the name of Ganga Ram. It has been 
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used for fcfio purpose of lorlging pilgrims 
whocoino bo vi;>ib fjho bamplo. It 1ms booti 


troifiol as Ti part of the idol s property 
and it nmsb be left as such. 

Defendant L’s appeal also inclr.dod 
among it the moveable jiroporbios wliiob 
weie recovered from the apartments once 
occupied by Mt. Madluimabi. There is 
no admission on the jurt of the plain- 
tills that the properties belonged to 
LJadhumati alone. It was argued by the 
learned counsel for the appellant, tliat 
the properties, being Mt. Madhumati’s 
exclusive property, could not be claimed 
by tlio plain tiGs till they had shown 
that all tiic ['os^^ihle lino of heirship has 
become extinct, (bit, as wo liave already 
inoutiouefl, tlieie is no admission on the 
I art of the jdainti ffs, that these move- 
able properties belonged to Madhumati, 
They were only recovered from what 
were once tlie apartments of that lady. 
She died about three years prior to the 
institution of the suit. It is therefore 
difiicult to believe that her goods were 
nob appropriated by the parties and had 
been kept separate. The plaintiffs claim 
the partition of those goods as a part of 
the joint proj.erty and, therefore, asked 
the Court to depute somebody to make 
an inventory of these goods. Iii the 
written statenaent, defendant I did not 
claim that these goods were not to ho 
partitioned as they belonged bo a third 
party. We may mention the very impor- 
tant fact that the commissioner's report 
had been received much earlier than the 
filing of the written abatement by defen- 
dant 1 . In view of these circumstances 
we do not think that we need treat these 
properties as the separate properties of 
Mb. Madhumati. These properties there 
fore have rightly been declared to be 
divisible between the parties. 

Lastly comes the question of “turns” 
Of days fixed for worship by the elder 
branches of the family. It has been 
held more than once in this Court that 
where a family has a right of worship 
with some emoluments attached to it, 
the Court may assign certain days for 
facility of worship and for the purpose 
of enabling each party to receive offer- 
ings offered. The latest case on the point 
comes from their Lordships of the Privy 
iCooncil in Pramatka Nath Mulliok 
7. Pradyumna Rumdr Mulliok ( 3 ). One 
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of the cases deoiled by this Court will 
bo found reported in A. I, R. 1923 AU, 
p. 425. It is, therelore, open to the Court 
in this case to divide the turns of wor- 
ship. We- may point out that in this 
pirticuUr family (as stated inthebegiu- 
ing of this judgment) three branches 
manag'^d the woivhip, each branch for a 
month, when the middL or s-^emd 
branch disippetred, its turn of worship 
of one onouth was divided hetwesn the 
surviving members of the family. In the 
circumstances, there can be no bar to 
the division of the burn of worship. 

Coming to the appeal fiDd by the 
plaintiffs, it appears that the learned 
Subordinate Judge, in directing the divi- 
sion of the turn of worship made the 
following reservation : 

*'Tht) hb^t at the temple during their taras 
will continue to go to the Tbakurji'e bbaadai 
of the bari tacaf walas as usual." (see p. 73}. 

The learned counsel for the plaintiffs 
argued that if all the offerings to the 
priest wh j may be offici iting or presiding 
at a particular time were bo go for -the 
worship of b'lo ilol, it was no use divid- 
ing the turns at all. The counsel for the 
pirties are agieei that the imomeof the 
temple miy be divided into two classeSi 
one as the income of the presi lingpnast 
and the other as t le “charao” orod rng 
made to the idol itself. The leamsd 
counsel are agreid that according to the 
evidence given in this ease, the^ actual 
offerings tnac were made bo the idol are 
the idol’s property, while the remune- 
ration or presents made to the priest is 
his private property. We agree with hiS 
view and, therefore, we make it 
that any presents or remuneration pai 
to the pujari or the person who-e turn i 
may be to act or officiate, will be^ his 
personal property, while the ofwr'D^ 
made to the idol would be the ido ® 
exclusive property. 

Tne plaintiffs also complain that tht 
learned Subordinate Judge has 
any direction to enable the plaintiffs 
control the management of the endowe 
property. The management of pj*. 
property cannot be very well ' 

We are of opinion thit tne learned Sno* 

ordinate Judge will have to ^*^*‘*® * 
schema, with the approval, as 
possible, of the parties, by which . 
persons at least should be ^ 

the management, who would be u* 
keep aeourato accounts of ths wood# 
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only from the immovable property, but 
also from the offerings to the idol. The 
properties thib we are mentioning are, 
of coarse, the property which belongs 
only to the parties and properties which 
are under the control of the parties and 
our remarks have nothing to do with pro- 
paccies that may be under the control 
of the youngest branch. Subject to these 
modihcations, the judgment of the Court 
below is affirmed. 

To su n up. the claim of the plaintiffs 
with respect to item 5 at p. 6 is dis' 
missed. The claim otherwise stinds 
decreed subject to the modifications 
stated above. In appeal No. 8d of l9'i6 
the parties will pay and receive their 
costs in proportion to their respf^cbive 
failure and success. In appeal No. 67, the 
parties will pay their own costs. 
v,S./a.K. Decree modified. 
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OalaXj, J. 

Sukhdeo Bdi and others — Plain bi£fs““ 
Appellants. 

V. 

Bam Narain Uai and another — De- 
fendants — Eespo idents. 

Sicond Appeal No. 212 of 1923, De- 
cided on 26 Jh Njvember L929, from 
decree of Sub-Judge, Ghazipur, D/- 23th 
November 1927. 

E*/ii-ncs Act. S. 92 — Suit for recovery of 
poumisn on basis of docu nent, property 
in suit bains left out as r'‘sult of cUrtcal 
mistake — Suit for reccification barred — 
Muiake can be proved ^ Practice— Plea— > 
Liinitaiion. 

1.1 BUit foe tooovery of po*i9e69toti b laid on 
a docamiot which coatains a mistaki, the 
property in suit being left out through clerical 
iniet.fcke, although a suit for nctidcabioa may 
bi barrel by limitation, the plaintiB is entitled 
to BQoceel and mistake can b3 proved nnder 
S. 9i : 4. f. 8. V»27 48. 35), Ref. [P d37 0 2] 

•Hariirans Sakai - for Appellants. 

U. S, Bajpai — for Bespondents, 
Judgment. — In my opinion the lower 
appellate Court ought to have gone fur- 
ther and made inquiry whether the 
pUintiliB were entitled to succeed in a 
suit far possession. The plaintiffs sued 
for the recti tioation of a sale deed alleg- 
ing that by mistake instead of a certain 
ares a lesser area was entered in the 
sale deed. The lower appellate Court 
held that the suit for reotifioation was 
Itime barred nader Art. 96, tiim. Act. 
I agree with that finding. There was. 
boweveri a prayer (c) for posseasioa of 
the property which was left oat from 


being entered in the sale deed through 
a clerical mistake. As i ointed out by 
Iqbal Ahmad, •!. in Kesho Singh v. lioopan 
A. L B. 1927, AIL 355 a raUtal<e' 
may bo proved under S. 92, Prov. (l), 
Evidence Act. The jdaintifi's have come 
to recover possession within twelve 
years of the transfer, so their suit for 
possession is nob time lia-rel. Whatj 
they mean in effect is thit f u* instan;6,j 
“1” is a mistake for “2", and tliat in! 
consequence they should bo given pos-] 
session over ‘'2” and not over ‘ 1" only. 

Only on behalf of the respondents Mr 
Gaur argued that there could bo nuj 
possaision until there was r cbili eation! 
of the document. Their contention for 
the di^'misfal of the suit for possession 
would be correct if the proposition pub 
forward by him were accepted.! do not. 
think that the proposition is soind 
What the pUintiffs wtnt is to be put iu 
possession of what they actual U pur- 
chised and they can prove the mistake 
made in the document of sale. It is 
nob necessary that the mistake should 
be corrected in the document within the 
period of limitation allowed for such 
correction before they coul 1 be permit- 
ted to take possession of the property 

actually sold to them. 

I set aside the decree of the lower 
appellate Court, which dismissed the 
plaintiffs’ auifc completely. 1 confirm 
the decree dismissing the suit for the 
rectification of the document, and what- 
ever the result of the remand may be, 
the plaintiffs shall pay to the defend- 
ants costs of that pM-tion of the claim. 
The rest of the appeal is rem mded under 
0 . 41 , R. 23, to arrive at further deci- 
sions whether there was a mistake as 
alleged by the plaintiffs and whether 
in case of such a mistake the plaintiffs 
could obtain possession of property loft 
out of the sale-deed through a mistake. 
As regards that portion of the claim, the 
lower appellate Court shall pass orders 


Case remanded, 


to costs. 

7.B./R.K. 
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Balla and others —Defendants Res- 

^ Becond Appeal No. 439 of 1928, De- 
cided on 29th November 1929. 
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(a) Civil P, C., O. 39, R. 1 — InjuncHan 
granted pendentf' iite ends with suit. 

An in in notion gr.intod pondente lite ntiti] ths 

disposal of tiio suit or further oudors will end 

in auv odSe on tbo disposal of the suit or any 

carlioi: da’o on which further orders mav be 

% 

passed. 'I’he words “ until further orders" do 
not oxfconJ its clurAtion beyond the date of 
decree : I. li. lO^-l Mad. llS, RfL on. 

[P 38S G -2] 

(b) Civil P. C., O. 39, Rr. 1 and 2 (3J- 
Provisions or R. 2 (3) may be applied to 
breach of injunction under R. i — {Goiter), 

Provisions of R. 2 1 3), O. 3) wore intonded 
to be applied to breach of iniunction uudor R, 
(1) also i)Ut as 01. (3/ is included under E 2, 
it would follow that the provisions of that 
clause will not apply to R, 1, It is suggested 
that the clause may bo split into separate rules 

[P 388 C 2] 

(c) Civil P. C.. O. 39 R. 1 — Existence of 
injunct ion does not render void alienation 
— Transfer of Properly. 

Th e existence of a temporary injunction does 
not render void an alienation made in con- 
travention of the injunction : 9 All. 497, 25 
All 431 and 35 Af. L. J, biG, Itel. on. [P 383 0 2] 

i?, C. Ghatak — for Appellant. 

Iqhdl Ahvidd~~iov RBSpondents. 

JudRtnent, JJr, Ghatak has argusd 
this appeal with considerable skill, but 
I am afraid that the authority is against 
him. The plaintiff sued for a declara- 
tion that a certain mortgage executed 
by his judgment-debtor Balia in favour 
of Ram Ghulam was fictitious, ostensible, 
invalid and ineffectual according to law; 
that Balia had no right to transfer the 
property, and that Ram Ghulam had no 
right to accept the transfer. The nlain. 
tiff Balbhaddar sued Balia in the Court 
of Small Causes at Cawnpore on a simple 
money bond and at the same time a^p- 
plied under^ 0. 39. R. i, Civil P. C., for 
an injunction to prevent him from 
transferring his house. Notices were 
issued and both the application for in- 
unction and the suit came up for hear- 
ing on the same date. The injunction 
was gianted and the suit decreed. Both 
happened on the same day, 18th August 
192b, and next day on 19th August Balla 
made the transfer to Ram Ghulam which 
is brought into question in this suit. It 
was argued in the suit that the injunc- 
tion having been^ issued the transfer 
was null and void. This argument is 
against authority. It was held by this 
Court as far back as 1687 in Chunni 
Knar v. Dwarica Prasad (l), that I 
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temporary injunction came to an end 
with the passing of the decree. In that! 
case the argument was advanced that! 
a temporary injunction may be issued- 
by Court until further orders, so it may 
extend beyond the date of the decreej 
Tins Court explained that until further! 
orders provided for an alteration in the 
order prior to the passing of the decree! 
that is, the injunction may extendi 
either up to the passing of the decree 
or to a time short of that until further 
orders of the Court. The injunction, 
therefore, became inoperative on thej 
passing of the decree. I find from aj 
note in one of the annotated editions! 
that the same view was taken by the 
Madras High Court iu 1994. The ^ase 
is said to to have been reported in Ayisa 
Umma v. K. AhdtUla (2), of which a copy, 
is not in this Court. 


Going a little further the existence of 
an injunction does not render void an 
alienation made^in contravention of the 
injunction. It was held by , this Court 
in 1887 in Delhi and London Bank^ 
Limited v. Mam Narain (3),- that the, 
principles of S. 23, Contract Act, do 
not apply to such an alienation. This 
view was affirmed by a Bench of this 
Court in 1903 in Manohar Das v. Bam 
Auiar Pande (4), The same view was 
taken by the Madras High Court in 1918 
in Pnzhahkal Edom v. Mahadeva Pattar 
(5) on the authority of this Court. 

Through some inadvertence no pen- 
alty appears to be provided in 0. 39 for 
the breach of an injunction. It seems 
likely that the provisions of R. 2 (3) 
0. 39 were intended to be applied to a 
breach of an injunction under E. 1 
but as Cl. (3) is included under B. 2 it 
would follow that the pi;pvisions of that 
clause will not apply to R. 1. The Be* 
gistrar shall be requested to bring this 
matter to the notice of the Rules Com* 
mittee so that Cl. (3), Ei 2, may h® 
turned into a separata I’ule applicftble 
both to breaches of injunctions issued 
•under R. 1 and under R. 2. 

The learned counsel referred to the 
provisions of S. 52. T, P, Act. Those 
provisions do nob apply because the 


(2) A. 1. R. 1924 Mad. 178. ^ 
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(4) [1903] 25 All. 431=(1903I A.W.N. 92* 
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suit was a simple money suit and the 
house was not the subject of litigation 
in the suit, He further argued that the 
transfer would be' invalid under S. 53 
as he suggested that it was made in 
fraud of ere li to vs. The lower appellate 
Court has held that the transaction was 
a genuine transaction. The argument 
under S. 53 will, therefore, not prevail. 

His final argument was that even if 
the mortgage be held to be valid for the 
sum of Rs. 195 in respect of the mort- 
gagee’s prior debt it was invalid as re- 
gards Es. 105 received in cash by 
Balia, The lower appellate Court, how- 
ever, has disagreed with the opinion of 
the trial Court and has not held that 
Ram Ghulam was aware of the injunc- 
tion and entered into a fraudulent tran- 
saction with Balia. There was a fur- 
ther prayer that the sale held in execu- 
tion of plaintiff's decree be held to be 
invalid. That is a matter in execution 
and the plaintiff was not serious about 
that relief as it appears to me that the 
purchaser of the house in execution of 
his decree is a man of his own choosing, 

I dismiss this appeal, but having re- 
gard to the circumstance of the case I 
make no order as to costs here. 
v.B,/r.k. Appeal dismissed, 
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Mukerji and Niamatullah, JJ. 
i?am Prasadt In the matter of. 

Misc Case No. 67 1 of 1929, Decided 
on 2l8t November 1929, Reference made 
by Commissioner of Income-tax, U. P. 

(aj Government Trading Taxation Act (3 

1926), S, 2 (3)^Act applies to Tehri State. 

Tehci State is included in the territory 
which is under “His Majesty’s protectiou” 
and so the f^oveiument Trading Taxation Act 
is applicable to it. [P 390 G 2] 

(b) Government of India Act, S. 65 — 
’Parson" includes body of persons corporate 
or incorporate. 

The expression “person" as used in S. 65, 
includes any body of persons, corporate or 
incorporate, [p 391 C 1 ] 

(c) Income-tax Act (11 of 1922), S. 3— Tax . 
cannot be claimed in respect of something 
done in territory .of Government having 
sovereign rights^ 

The object of the Income-tax Act is to 
charge iooome acquired in British India, and 
it is not in the oontemplatioa of the Act to 
claim anything in respect of something done 
in the territory of a Government whioh may 
have sovoroigo rights within Us own tsrritories. 

[P 891 0 13 

(o) Government Trading Taxation Act, 
3 •"' Act eomlngforce in 1926 — Still 
Governments are liable :to aeseeenwnt for 


transactions taking place in year 1925- 1926 
— Income-Tax Act, S. 3. 

Altbough Govariiineut Trading Taxiition. Act 
only cams into force on 1st April 1920, a Stato 
or Govoremont liable to income-tax under the 
provisions of the Act is liable to assessment 
with reference to transactions wluch took 
place during the year by virtue 'Of In- 
come-Tax Act 3, 3. [1^ 391 0 1. 2] 

(e) Income-tax Act (11 of 1922;, S. 10 — 
Whether money received is capital or pro- 
fits is question of fact. 

Whether money received in a trausaction 
is really the value of the capital, wMcb lias 
changed its shape, or whether there are profits 
is A question of fact. The presumption general- 
ly is that money sunk in business brought back 
not only itself but something more by wav of 
profits. 392.C 1] 

(fj Government Trading Taxation Act (3 
of 1926), S. 2 (3)— What constitutes trading 
in British India. 

Act of a State in arranging for the sale of 
a commodity and in receiving proceeds of 
the contract in British India, constitutes 
trading in British India. tP 3J2 C 1] 

U, S. Bajpai—ioTc fcbe Crown. 

Tej Bahadur Sapru and P. N. Sapru 
— for Opposite Party. 

Mukerji, J. — This 'is a reference by 
the Commissioner of Income-tax under 
S. 66 (2), Income-tax Act of 1922. 

The assessea is the Tehri State. It 
appears that the State has grown timber 
within its territory, and annually, it 
arranges to sell the timber at two 
places in British India, namely, Hard- 
war in the United Provinces and Abdul- 
lahpur in the Punjab. The method of 
business is this : Annual auctions are 
held at Dehra Dun and certain prices 
are offered. These offers are communi- 
cated to the State capital, and there, on 
their acceptance, money is deposited 
by the purchasers, in the Imperial Bank 
of India, in its Dehra Dun branch. It 
also appears that, later on, the State 
appointed a certain gentleman, by the 
name of Pandit Ghananand, to carry on 
the sale of timber. He having died 
shortly after, a State official was ap- 
pointed to carry on the business. This 
was Pandit Sadanand. 

The year on the basis of the income 
of which, income-tax is to be calculated 
is 1925-26. The tax is to be paid in the 
year 1926-27. An assessment having 
been proposed, the State opposed it on 
several grounds. There was an appeal 
to the Commissioner of Income-tax, and 
be considerably reduced the proposed 
tax, Being, however, dissatisfied with 
the ultimate assessment, the Tehri 
State asked for a reference, and four 
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points luivo boon put before us for our 
Oi i nion. These are : 

(1) Whether the Government Trading 
Taxation Act and the Income-tax Act 
are applicable to the Teliri State ? 

(2) VViiother, since tho Government 
■ Tiading Taxation Act onlv camo into 

force on 1st -Apirii 1929, there is any 
liability for assessmont with ‘reference 
to transactions which took jdace before 
that date ? 

(j) Whether tho royalty is nothing 
but tho price of tho forest produce as 
it stands on tho ground and, therefore, 
not assosSsibio ? 

(i) Wliethcr tlio acts of tho State in 
aviaiiging for the sale of timber and in 
recoiving the proceeds of the contracts 
in British India constitute trading in 
British India ? 

Tho case for the assesses has boen 
very ably and at some length argued 
by Sir'Tei Bahadur Sapru, and we are 
greatly indebted to him for his illumin- 
ative arguments. 

Tho first point is that the Tehri State 
is not amenable to the jurisdiction of 
the Indian legislature, and neither the 
Income-tax Act nor the Government 
Trading Taxation Act can apply to tho 
State. To start with, we have to see 
whetiier the Government Trading Taxa- 
tion Act (3 of 1926) is applicable, for 
that Act has, to some extent, amended 
and explained certain provisions of the 
Income-tax Act of 1892. By the pre- 
amble of the Government Trading Taxa- 
tion Act W 0 are told that this Act was 
meant : 

to determiDd the liability of certain Govern’ 
meats to taxation in British India in respect of 
trading operations." 

The object, therefore, of the Act is 
to tax Governments who may be trad- 
ing in British India, The legislature, 
deliberately, has set out on taxing 
Gevernments. S. 2 of the Act reads as 
follows : 

“{IJ Whether a trade or business of any kind 
is carried on by or on bo half of tho Govora- 
ment of any part of His Majesty’s Domiaions, 
exclusive of British India, that Government 
shall, in respect of tho trade or business and of 
all operations connected therewith, all property 
occupied in British India and all goods owned 
in British India for the purposes thereof, and 
all income arising in connexion therewith, 
be liable ; 

"(a) to taxation under the Income-tax Act 
1922, * , ’ 

By sub-S. 3 of thu same S, 2, we are 
furnished with the meanning of the ex- 


pression “His Majesty’s Dominions” 
The expression is deBnod to include 
“any territory which is under His Ma- 
josty's probeebion . Now, the 
question is whether the Tehri State 
is part of His .vjajesty’s Dominions, If 
it is, the Governraenb Trading Taxation 
Act of 1926 would bo applicable, by 
virtue of sub-S. 1, S. 2, The treaty 
between the Tehri State and the British 
Governmeut has been read out to us. 
It will be found at p. 34, Vol, 1, 
Treaties, Eugagements and Sanads” by 
Aitchison, The sanad granted to the 
Rajah of Garhwal concludes with the 
following sentence t 

"While these cooditions shall be faitbfally 
observed, the British Government will gaai^c- 
t^e tho Rajah and bis posterity in the sqcqes 
possession of the country now conferred 
upon him and will defend him agaiost bis 
enemies." 

The sentence quoted above, in our 
opintion, furnishes bo us an 'answer as 
to what is meant by the phrase: ''His 
Majesty’s protection,” to be found in 
S. 2 (3), Government Trading Taxation 
Act. ^ In our opinion the Tehri State 
is included in a territory which is under 
His Majesty’s protection. It would 
follow, as we have already mentioned, 
that the Government Trading Taxation: 
Act of 1926 is applicable to the Tehri 
State, 

Now, let us see what is the signifi- 
cance of the passing of the Act 3 of 
1926. By 8ub-S. 2, S. 2 : 

"ITor the purposes of tho levy and collection 
of income-tax under the Income tax Act, 
1922, .... any Governmont to which that 
subsactiou applies shall be deemed to bea 
“company” within the meaning of that Act, 
and the provisions of that Act shall apply 
cordingly," 

The result is that within the meaning 
of S. 3, Income-tax Act of 1922, a 
Government, which carries on trade in 
British India, is to be treated as a 
company. The trading “company ’ is 
liable to pay income-tax under S. 3 
of the Act of 1922. The relevant por- 
tion of that section is as follows : 

“Whore any Act of the Indian legislatui® 
enacts that income-tax shall be charged f® 

any year tax shall be charged . •/ * 

in respect of all income, profits 
. .... of every individual, Hindu 
family, company, firm and other aeeoei** 
of individuals." • 

The trading Government as a 
pany” becomes liable to pay ineome-^ 
under S. 3. 
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The learned counsel for the assessee 
has argued that under S. 65, Govern- 
menc of India Act, the Indian legislature 
has power to make laws only for per- 
sons within British India and that tho 
Tehri State being not a person within 
British India is not subject to the 
Indian legislature. In this view, tho 
learned counsel went on to argue, the 
whole Act 3 of 1926 was ultra vires of 
the Indian legislature. Wo do not 


to tax tho To'iri State any time after 
Isb April 1920. That being so, lot us 
read S, 3, Act 3 of 19.0. We have 
alreiidy ■ read it onco before. Now 
substituting the years with which we 
have to deal the section would read as 
follows : 

“ Where any Act of tho Indian legislature 
enacts that iiicomQ'tax shall bo charg'vl for 
the year l')-i6-27 . . . tax . , . shall ho charged 
for the year 192Q-27 . . . in rospoct of all tbo 
incoino profits and gains of the previous year 


1 


I- 


think that this argument is quite sound. 
The English Interpreiation Act of 1889, 
by S. 19, dehoes the word “person.” 

S. 19 runs as follows ; 

“Iq this Act, an! ia every Act passed after 
the con) U 10 U cement of this Act, tbo expression 
‘‘psraon*’ 'shall, ual’SS cooirary intention 
appOKts, inclu'le any body o£ persons, corporate 
or incorporate.*’ 

It may be that the person who 
governs the State is a single individual 
or a body of persons. In either case, 
the governing authority, single or 
several in number, will come within 
the definition of the “person” in S. 65, 
the Government of India Act and those 
persons, carrying on business within 
British India would be subject to any 
law that the Indian legislature should 
frame and promulgate. The object of 
the Income-tax Act is to charge income 
acquired in British India and it is not 
in the contemplation of the Act to 
claim anything in respect of some- 
thing done in the territory of a Govern- 
ment which may have sovereign rights 
within its own tarritodes. In our opi- 
nion Act 3 of 1926 was intra vires 
of the Indian legislature. 

Now we come to question 2. The 
argument is that the Income that is be- 
ing taken into consideration for taxa- 
tion accrued to the State in 1925 26, 
that the Government Trading Taxation 
Act came into force on let April 1926 
and that 'therefore, it could have no 
application to the income which was 
earned in the previous year (1925 26). 
On the face of it this argument is very 
attractive but in view of the language 
employed in 8. 3, Taxation Act, we do 
not think that it has much force. The 
Tehri State we have been told has 
continued this business in years subse- 
quent to 1926-26 and .the Income-tax 
Department has sought to assess it for 
the year 1926 - 27 . The tax ia* to he 
paid in and for that year. The Income- 
tax Department is armed with powers 


(10J5-2G.) ...” 

This is the natural reading of ?. 3,^ 
in view of the facts before us. It seems 
to be quite clear to us that tho tax 
which has to bo paid by the Tohri 
State for tho year 1926-27 is to be paid, 
on the amount of profits earne ! by it^ 
in the year 1925-26. If the State da-j 
cided to stop its business say in the 
year 1930-31, tho tax paid by it 
in 1930-31 on the basis of the income 
of the year 1930-31 would bo liahlo to 
be refunded in so far as the income oi 
tho year 1930-31 fell short of the in- 
come earned iu 1929-30. 

Now we come to tho third point. 
The argument of the learned counsel 
for tho assessee is that the money re-; 
ceived is really the value of the capital 
which has changed its shape and there! 
are no profits. This really in our view 
at any rate is a question of fact. How) 
the Income-tax Department has looked 
upon the matter is this. By sale of 
timber the State is supposed to have 
made profits. For growing timber a 
certain amount of capital expenditure 
is necessary. Tho British Indian 
Government has also extensive forests. 
It employs officers, spends money, sells 
timber and makes a profit. The In- 
come-tax Department assumed in the 
absence of any evidence to the contrary 
that the ‘Tehri State does the same. 
The net profits made by the British 
Indian Government amount to about 
44 percent. The Commissioner of In- 
come-tax reduced the profits which the 
Tehri State presumably made to 35 per 
cent. Now. to go back to the argu- 
ment of royalty as we have already 
stated it is virtually a question of fact. 
The question is whether what has been 
received by the Tehri State is the 
value of its capital or whether it* in- 
eludes capital ‘and profits. We have 
already mentioned that the State car- 
ries on this business of growing timber 
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and selling it. This presumably is 
done for profit. We have already 
stated that the British Indian Govern- 
mont does the same thing and makes a 
prolit. It is, therefore, reasonablo to 
expect that all the money tliat was 
sunk in the business brougiit back not 
only itself but sonciething more in the 
shape of profit. If it were the case 
that what were the recoiiits were only 
tne capital whicli had changed its sliape 
the ai'gument of tlie learned counsel 
would have been very very good. We 
find that the amount on wiiich the tax 
has been assessed represents no capital 
but only the estimated profit. In this 
view the answer that we should return 
is that only the income has been taxed 
and not the capital. 

^ Coming to the fourth point here again 
IS a question of fact although ^the 
learned Commissioner was doubtful 
whether it was purely a question of 
fact or partly a question of la\v. The 
question is whether the acts of the 
State in arranging for the sale of tim- 
ber and in receiving the proceeds of the 
contiacts in British India constitute 
; trading in British India. " We are 
lot opinion that the answer must be in 
jthe affirmative. The sales wore ar- 
ranged in British India and the money 
was received in British Indk. What 
remained to be done in the capital of 
the btate itself was the acceptance of 
the offer made by the purchaser. We 
0 not think that the matter requires 
much discussion. The money was re- 
ceived by the Imperial Bank at Dehra 
^un as the agent of the Tehri State. 
The receipt by the Bank was a receipt 
on behalf of the State. As already 

stated we answer the question in the 
affirmative. 

The result is that none of the grounds 

taken by the Tehri State appear to be 
tenable. 


Bet a copy of this judgment be sent 
to the Commissioner of Income-tax as 

the answer to his reference to this 
Court. 

The learned Goverment Advocate is 
entitled to a fee of Rs. 250 If he 
files a certificate of fee within a month. 
V.b./r.k, Sefercnce citiswcredt 
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Boys and King, U. 

M. B. Singh and Co. — ’Plaintiffs — Ap- 
pellants. 

v. 

Sircar and Co. Defendants— Regpon- 
dents. 

Second Appeal No. UO of 1927, Deci- 
ded on 29th November 1929, from 
decree of Addl. Disb. Judge. Oawapore, 
D/. 19bli October 1926. 

Limitation Act, S. 20-Mode of appro- 
priating and proving payni’nt of intereit and 
principal explained, 

Sscfcion 20 provides for c.ises ia which a pay 
meat towards interest ora payment towards 
principal may proved to save limit itioi. If 
there has been nothing in the handwriting of 
the debtor, as reqnirof by the proviso, the onh 
way in which the creditor can show, that it is 
open to him to use the payment to save Jimita* 
tion is by proving that at the time it was miife 
it Was avowedly made and accepted asapiy* 
ment towards interest. If it was so made,' it 
does not come within the proviso and no 
writing is necessary. But if there is no ques- 
tion, of the payment being proved to have been 
made towards interest at the time it was made, 
then it must be treated as a payment towards 
principal, in which case the fact of the pay- 
ment, and not the fact that the payment is to- 
wards the principal, must be reoorled in the 
handwriting of the debtor, This is the mean- 
ing of the words ‘’paid as such*’ in the first 
paragraph of S, 20 fl) : A. I. R 1921 AR. 335, 
Rd. on ; 9 Bom, L.R. 1329, Dist] 6 M.LW. 790 
and 9 Mad. 271, Ref, [P 394 0 2] 

K, N. Katju — for Appellants. 

P. L, Banerji and I, B. Banerji^iov 
Respondents. 

Boys, J, — ^The plaintiff-appellants are 
M. B, Singh and Co., colliery proprietors, 
and it is admitted that they supplied 
coal to the defendants, Sircar and Co., 
owing to the fact that the plaintiffs 
were abolishing their agency in Oawn- 
pore, an arrangement was come to by 
which the plaintiffs were to supply some 
of the coal to the Pioneer Sugar Mills 
Co., at Unao. The Pioneer Sugar Mills 
went into bankruptcy and a question of 
accounts and balance due arose between 
the plaintiffs and the defendants. No 
mention would have been necessary of 
the share of the Pioneer Sugar Mills in 
the transactions at all, but for 
fact that the lower appellate Court 
seems to have misconceived some of tho 
facts relating to three cheques, which 
were exhibits, a misconception to whiefi 
we shall refer later. 

A finding of fact is that the plaintiff‘s 
company supplied coal at soma 
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prior to 16th April 1922. The suit on a 
balance of account was filed on 6th 
April 1926. Prima facie, therefore, the 
claim was barred by limitation. The 
plaintiffs, however, relied on three pay- 
ments alleged to have been made to 
them on 12th April 1922, 1st May 1922 
a>nd 22nd June 1922. It is on the 
basis of the transactions evidenced by 
three cheques chat the plaintitfs claimed 
that their suit was saved from being 
barred by limitation. We have seen 
these three cheques, Exs. 9, 10 and 11, 
and there appear to be no other cheques 
in question, or, at any rate, no other are 
on the record. The trial Court describes 
these cheques as cheques for Rs. 115, 
Rs. 1050 and Rs. 300 respectively. The 
cheque, Ex. 9, is in fact not for Rs. 115, 
but for Rs. 200. No explanation of this 
is forthcoming, but the error, though 
curious, is immaterial. The trial Court's 
judgment proceeds on the view, and 
obviously correct view that these cheques 
were drawn by the defendant company 
in favour of the plaintiff company, It 

says while discussing the cheques : 

“ Id the present case the plaintiffs reeeived 
payments for the three cheques and the 
■cheques being in the handwriting of the defen- 
dant himself, the requirements of S. 20, Lim. 
Act are complied with.” 

The lower appellate Court refers to 
these three cheques as follows, at p, 16 
•of the paper-book : 

^ "But it is urged that the Pioneer Sugar Mills 
issued three cheques on the National Bank of 
India, Limited, in favour ,of defendant and 
defendant'endoised them in favour of plaintiffs 
and^ plaintiffs cashed them and this saves 
limitation. No dcubt defendant admits these 
payments. The three cheques are on the re- 
flosd These cheques were cashed 

by plaintiffs. It is clear that if the endorsi- 
inont of the cheques amounted to payment, 
then limitation is savM by S, 20, Lim. Act.” 

Counsel for the appellants, who opened 
the case, told ns that there was a mis- 
take in this portion obthe learned Judge’s 
judgment, in that the cheques were not 
-endorsed by the defendants in favour of 
the plaintiffs, but were in fact endorsed 
in blank. Counsel for the defendant 
respondents accepted this correction and 
on it founded an argument. It is not 
necessary to be more precise. After a 
considerable amount of the time of the 
Court bad been taken up in considering 
erguments founded on these descriptions 
of the cheques, counsel for the appellant 
announced that neither description was 
correct. The cheques were not drawn 


by the Pioneer Sugar Mills at all in 
favour of the defendants, nor drawn by 
anybody in favour of the defendants, 
nor endorsed by the defendants in favour 
of anybody ; but simple straightforward 
cheques had been drawn, in the first 
place, by the defendant company in 
favour of the plaintllY cora))any. It 
would appear that, though these cheques 
were to form the basis of the whole of 
the argument in this appeal, neither 
counsel for the respondents, nor, more 
particularly, counsel for the appellants 
had taken the trouble to look at them 
before the hearing began. It is most 
unfortunate that so much of our time in 
a case already of some diliiculby should 
have been taken up with argument that 
was wholly unfounded on the facts. On 
the spur of the moment then neither 
counsel was able to explain how tliis 
mistaken description of the cheques 
found its place in the lower appellate 
Court’s judgment. But id is to be noted 
that the lower appellate Court’s descrip- 
tion of the cheques begins with the 
words, “but it is urged,” A possible 
explanation clearly then is that the 
learned District Judge took down in his 
notes a misdescription of the cheques 
from the plaintiffs’ counsel in the .lower 
Court and defendants’ counsel never 
corrected the error. The trial Court 
gave the plaintiffs a decree. The lower 
appellate Court allowed the defendants’ 
appeal and dismissed the suit, holding 
it to be barred by limitation and relying 
upon the decisions in Mackenzie v. Tiru- 
vengadathan (l) and Ram Chander v. 
Chandi Prasad (2), declined to decide 
the case in accordance with the decision 
in Kedar Natk v. Dina Bandhu (3). 

Two questions have finally emerged 
for decision, The first question is : Did 
each or all of the transactions evidenced 
by these cheques amount to payments 
within'B. 20, Lim. Act, so as to save 
limitation ? It is not suggested that 
the amounts of the cheques were to go 
towards interest and were paid as such. 
It is cootended for the plaintiff appel- 
lants that the admitted facts amount, 
in the first place, to a payment of part 
of the principal due. Those facts are 
that the cheques were drawn by the 

~(l) [18B6] 9 M*d. 271. 

(2) [1897] 19 All. 807-=s(1897) A. W. N, 49. 

(8) [1915] 42 Gal. 1043^31 1. C. 626=19 
0. W. N. 724, 
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defend all Ls in favour of tlie plaintiffs, 
Tho [laintiffs presented the cheques 
i mmed ialol y for payment and they were 
Ifonoined and the plaintiff’s account 
was ojeciiled with tlie amounts of the 
cln qiU'S. It is contended for tlio defen- 
dants tliat the writing of a cheque and 
lianding it over to the payee doos not 
constitute the emliodying of the fact of 
a payment in the liandwriting of the 
pel son making t ho same. It is con- 
tended that a cheque only constitutes 
an Older lor payment and does not 
amount to I'ayinent, After hearing the 
aigu merits of tJie counsel for the tiarties 
and considciing the cases to which we 
havo heen referred, w-e are of opinion 
that it would he 1 tying dow’n a proposi- 
tion too broadly to say that tlio more 
writing of a cheque and handing it ever 
to and its receipt iiy the payee will and 
must always constitute a payment of 
the amount. It is matter of common 
knowledge that a creditor sometimes re- 
ceives a cheque refusing wholly to regard 
it as a jiayment, while, on the other 
hand, sometimes it is accepted by him 
as ia>ment. This may be illustrated 
by what is withiti the common know- 
ledge oi all. A creditor will sometimes 
give a receipt for the cheque stating 
tliat his account has been paid by 
cheque. 

On the other hand, he will sometimes 
acknowledge receipt of the cheque and 
say that a receipt for the amount will 
follow when the cheque has been duly 
honoured and the amount paid to the 
account of the creditor. In the present 
case, there is no doubt whatever on the 
facts that the cheque was received by the 
creditor plaintiffs in payment of their 
account so far as the cheques are con- 
cerned. We are, therefore of opinion 
that there was here a payment such as 
priroa facie would save limitation. It 
is nest urged on behalf of the defendant 
respondents that the writing, i. o., the 
cheques, did not comply with the 
requirements of the proviso to 8. 20, It 
is contended that while the fact of the 
payment, in view of the auswer to the 
first question, must be admitted to ap- 
pear in the handwriting of the defen- 
dants, the document must further show 
that the payment was towards part of 
the principal of the debt due. In sup. 
port of this contention for the defen- 
dants we are referred to the • case of 


Muthiah Chettiar v. Kuitian Ghetty (4), 
That case certainly supports the argu* * 
meat of the defendants. It does not, 
however, discuss the question, but 
merely follows the decision in Mackenzie 
V. I iruvenciodathan (l). We were fur- 
ther referred to the case of iiaachor 
Dan V. Pestonji (5). That case has, in 
our view, no bearing on the question, for 
in that case, so far as the payment of 
principal is concerned, there appears to 
have been no • memorandum at all. 
Other cases referred to for the defen- 
dants do not call for mention. On the 
other hand, there is a decision of two 
Judges of this Court to which we are 
referred for tho plain titls reported in 
Curlinder v. Ahdid Hamid (6). The 
view of the learned Judges in that case 
was that it was not necessary that in 
the document in the handwiiting of the 
defendants there should be any state- 
ment that the payment was made to- 
wards the principal of the debt in ques- 
tion. It was sufficient, if it evidenced a 
payment. 

Agreeing with the decision in that 
case, we would state our -reasons as 
follows. S, 20 provides for cases ini 
which a payment towards interest oral 
payment towards principal may W 
proved to save limitation. If there has 
been nothing in the handwriting of the 
defendant, as required by the proviso, 
tne only way in which the plaintiff can 
show, that it is open to him to use th® 
payment to save limitation, is by proving] 
that at tho time it was made it 
avowedly made and accepted as a pay- 
ment towards interest. If it was so mad®, 
it does not come within the proviso ano 
no writing is necessary. But if there i® 
no question of the payment being 
proved to have been made towards inte- 
rest at the time it was made, then it 
must be treated as a payment towards 
principal. This, we think, is the mean- 
ing of the words * paid as such ® 
para. 1, S. 20 (1). The effect then of th* 
first two paras, is that ooless the credit*^ 
can show that, at the time, the amou^ 
was paid as interest, it will be treated 
as having been paid towards the prin®** 
pal. If it ia to be treated as having 
been paid towards the principal the 

(4) [19183 6 M. L. W. 790=43 L 0, 20^(191®) 
M. W, N 43 

(5) [1907j*9Bom.L. B. 1339, ' , 

• (6) A; li R. 1921 AI1.‘ 335=43 AH. 316- 


1930 Mt. Chito V. JhuNTSI Lal (Dalai, J,) Allahabad 3S)5 


fact of the payment must be recov lei in 
the handwriting of the debtor. But to 
bold that there must further be recor led 
in the hand writing of the debtor the 
fact that the payment is towards the 
principal, is to require that sometning 
should be inserted in the handwriting 
of the debtor which ex hypothesi is al- 
ready presumed. To accept the conten- 
tion that it is necessary for the faut that 
the payment is towards part of the 
principal to be include i in the dot:u- 
ment in the handwriting of the debtor, 
would further be ro read into the sec- 
tion after the words " the fact of the 
payment” tba words “ as such.” If the 
legislature had desiied to insert these 
words, it could very easily have done 
80. We are, therefore, in accord with 
the decision of this Court already re- 
ferred to. Allowing the appeal, wa sab 
aside the decree of the lower appallate 
Court and restore that of the trial 
Court. The appellants will have thair 
coats of the appeal and in the Court 
below. 

v.S./r.K. Appeal allowed. 
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DaXj aij, j • 

Mt. Chito — Piaintiti — Appellant. 

V. 

Jhunni Lal and others — Decree-holder 
— Respondents, 

Second Appeal No. 1566 of 1928, De- 
cided on I8th February 1930, from de- 
cree of Dist. Judge, Aligarh, D/- lOth 
August 1928. 

(■I Hindu Law-Widow — Rclinquiihment 
M favour of second reversioner with con- 
sent of first reversioner— Relinquishment is 
valid. 

Under Hindu Law, a Hindu lady in poseeB- 
bIoq oan rolinquiah, and by ralinquishing anti* 
oipate for the toveteionera *thair period of euc- 
_ odB8too;‘and if she does this in favour of second 
reversioners with the consent of tbo first, then 
or afterwards expressed, the relinquisbmant is 
valid : 49 Mad. 95. Foil. ; A. 1. H. 1927 Otidk 
270, Diti. frm.\ A, 1. B. 19 :i 8 Ml. 190, Ref. 

: [P m C 2] 

f (b) Civil P. C., O, 21, R, 63— Suit for de- 
claration — Duty of Court of equity ea- 
' plained. 

t A suit under 0. 21, B. 68, may not be neces- 
^ sarily a amt for possosaion, but for deolaration 
J to let aside an order passed in the execution de- 
, partment, but a Oourt of equity baa to eea who- 
* iher there is an honest salt for declaration or 
9 whether the deolaration is sought on principles 
/ which would be held by a Oeurt to be inaqait- 
^ Bbla. [P 8d0 0 1] 

* Panna Lal — for Appellftot. 

S.S, 8eth““tor JEbMpondonts. 


Judgment. — In my opinion the rul- 
ing quoted by the two Subordinate 
Courts of Chinnasu ami v. Appaswami (l) 
covers the present case. The plaintiff is 
the mother of certain jiidement debtors 
in whoso favour tho plaintid’s mother 
executed a deed of gift on 22nd January 
1913. The plaintiff Me. Chito gave her 
consent to the deed of gift by signing as 
an attesting witness. Mt. Cbito's rnotlier 
die! in 19 L4 and ever since that time 
the judgment-dehtors have been in pos- 
session, When the decree-holder at- 
tached this [vroperty of the judgment- 
debtors, Mt. Chito objected that the pro- 
perty really belonged to her because she 
was not bound by the gift executed by 
her mother. The Judges who pronounced 
the judgment ol the Madras case quoted 
a ruling of 18G1 reported in Pratab 
Chunder v. Joy Monee Dabee (2). The 
learned Judges observed in that case : ^ 

“Wo think chat it admits of no rensonablG: 
doubt that under Ilitidu Law a Ilinrin la'iy in 
poBsession can relinquish, and by relinquishing 
anticipate tor the lovorsioners their period of; 
succession ; and if she does this in favour of| 
second reversioners with tho consent of the 
first, then or afterwards expressed, the relin-' 
quisbment is valid." 

The present is just such a case. The 
learned counsel for the plaintiff Mt. 
Chito sought to distinguish the ruling in 
the Madras case on the ground that in 
the Madras case both the female holders 
had actually executed the deed, while 
in tho present ease the female holder in 
possession had executed the deed and 
the next female holder had meiely given 
her consent. This is a distinction with- 
out a difference. It is true that such a 
distinction has been drawn by King, J., 
in an Oudh case, Krishnapal Singh v. 
Sri Raj Kuar A. I. R. 1927 Oiidh 278, 
but the suit was not decided on that 
point and the learned Judge went on to 
draw another distinction that such a 
proposition of law of the Hindu Cede 
will not apply to the Taiuqdari Daw pre- 
vailing in Oudh. As already mentioned, 
in the case of the Weekly Reporter no 
deed was executed by the next female 
heir and the proposition of law was laid 
down in general terms and the surrender 
was held to be valid merely on the con- 
sent of the next female heir expressed 
either at the time or subsequently. An- 
other case of this Court quo ted by the 

" hj [191 0 4a M4d, 25=85 SI.L.J. 612=8 M.L. 

W. 619=40 I.C. 147=tl9i8) M.W.N. 756. 

(2) 1 W.B. 98. 
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loarnoii counsel is blut; of Ilarihar Pra- 
sad V. Udai yath Shah (3). Tliafc case 
supiiorts tlio view of the two Subordinate 
Courts because ib was held there that at 
tile moment or time when the ne^t re- 
versioner succeeded he bein^ an insol- 
vent tho property vested in the receiver 
in insolvency and not in thy revorsicnor, 
and, therefore, the consent of the rever- 
sioner could nob bind the receiver in in- 
solvency. 

The next point argued on behalf of the 
appellant was that tho entire estate had 
not hoen surrendered. It may be hold 
as a finding of fact that the entire estate 
was surreiiderod, otherwise Mt. Ghibo’s 
mother .Mt. Sundar would nob have made 
herself indebted to her grandsons for 
payment of a sum of Rs. 6 per month tor 
her own maintenance. Tliis reservation 
shows that no property remained with 
her afterwards. 

On the point of estoppel, the learned 
counsel argued that the decree- holder of 
a simple money decree could not be said 
to have acted on the representation 
made by Mb, Cliito for a term of over 12 
years to the effect that not she bub her 
sous were owners of the property. He 
stated that if the decree- holder had 
been a mortgagee in possession the prin- 
ciple of estoppel would have applied. It 
is, however, forgotten by learned 
counsel that the advance of money 
would nob have been made to the sons 
of Mb, Chito if the property now in suit 
had not been standing in the names 
of the sons with the consent of Mb, 
Chibo. She has remained silenb for 
over 12 years, and, in fact, there can be 
no doubb that the present suit is brought 
by her merely to save the property nob 
for herself bub for her sons. In my opi- 
nion she is equitably estopped from 
claiming the property even as against 
the decree-holder of her sons under a 
simple money decree. 

The next point argued by counsel was 
that in a suit under 0. 21, R 63, Civil 
P. C., there is no necessity to sue for 
possession, and, therefore, there can be 
no bar of time. Ib i? correct that the 
suit is merely for a declaration to set 
aside an order passed in the execution 
department, but a Gouzt of equity has to 
see whether there is an honest suit for 
declaration or whether the declaration 
is sought on princ iples which would be 
{3) A.I.R. 1923 All. 190=45 All. 260. 


held by a Court to bs inequitable. This 
is just such a case where a declaration 
should nob be grantei under the circum- 
stances. 

1 dismiss this appeal with costs. 
v.ij./r.k, Aopml dismissed. 
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SkN and NiAMATaLLAH, JJ. 
Ham Samp — Defendant — Appellant. 


V. 


^ S'tamhkii Dayal and another — ^Plain- 
tiff — Respondents. 

Letters Patent Appeal No. 15 of 1929, 
Decided on 19fch February 1930, from 
a* judgment of Ashworth, J,, D/- lOth 
Dejembor 1928, 

Costtarei* — Party wall — Encroachment by 
ene over other s part such other bringiog 
suit for postession of land encroached— 
Court bound to grant decree. 

Whorj a, cosharec is reouilding his sidaol s 
party wall which belonged jointly to the par* 
ties encroachia^ upon the land of the other 
cosh irer to the extent of inches in width 
and the suit is uot ona for mere mandatory 
iujunctiou but for possession the Court is 
bound to grant a decree for possession 
to the extent of the cosharer's land which has 
boon oncroachad upon, [P 397 C 1] 

P. Tj, Banerji and S. N, Gupta^ior 
Appellant. 

N. G. Vaish — for Respondents. 

Sen, J. — The laud of the parties to 
the suit is continuous. In betweahi 
there w'as a party wall the width of 
which was 15 inches. The defendant 
demolished his side of the wall and in 
rebuilding the same he encroached upon 
the plaintiff’s land to the extent of 25 
inches. The result was that the present 
width of the defendant's will is 10 
inches in place of its original width 
which was only 71 inches.. 

The suit was, instituted for demolition 
of the wall for a mandatory injunction 
and for possession of 2^ inches of land 
belonging to the plaintiffs which had 
been encroached upon by the defendant-. 

The Suit had a chequered career. The 
Court of first instance dismissed tho 
plaintiffs’ suit presumably upon ^ tho 
ground that the claim was of a trivial 
nature. The lower appellate Court 
reversed the decree of the trial Court 
and gave the plaintiffs a decree foi‘ 

50 by way of compensation. This Oour 
on second appeal came to the conclu- 
sion Uiat the suit was not one 
mandatory injunction simplicitor bn 
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was also for possossion. It hold that 
under these circumstances, the Courts 
below had no ’jurisdiction to refuse 
relief to the plaintiffs for possession 
over 2| inches of land which had been 
lencroached upon. We are of opinion 
ithat the viewof the learned’single Judge 
;0f this Court was clearly correct 
where the defendant in rebuilding his 
side of a party well which belonged 
jointly to the parties encroaches upon 
the plaintiffs land to the extent of 2^ 
inches in width, and the suit is nob one 
for mere mandatory injunction but for 
possession the Court is bound to grant 
a decree for possession t o the extent of 
the plaintiffs’ land which has been en' 
croached upon, ’ This appeal is without 
force and is dismissed with costs. 

V.B,/r.k, Appeal dismissed . 
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8bn and Niamatullah, JJ. 

Jaganji — Defendant — Appellant. 

V. 

Bandan — ^Plaintiff — Respondent. 

Second Appeal No, 876 of 1927, De- 
cided on 30th January 1930, from decree 
of Addl. Sub-Judge, Muttra, D/- 20 bh 
January 1927. 

(a) Limitation Act, Art. 90 — Sums of 
money entruited to person with direction to 
ditpote them off in particular manner — 

retaining it in his hands 
“Sttit for recovery of luch money it. covered 

£ 1 time begins to run from date 

***** of matter. 

Whore various earns of money are entrusted 
from time to ’time 'to a person with speoiflc 
uirootionB that he should dispose ofi particular 
sum in partionlar manner, the position of 
person so entrusted is that of an agent, in* 
termodiary or middleman. If such person 
abases his position and retains the money, it 
being a salt by the principal against an agent 
lor neglect or misconduct, the suit for recovery 
Of sttoh snms as'he wrongfully retains in band 

8 covemd by Art, 90. and time begins to run 
1 the date the matter comes to the know* 
? . .® P'*»oipaL [P go*? 0 1, 9] 

I ib) Limitation Act, Art, 48 — Suit for 
I recovery of money, 

A suit for recovery of money is a suit for 

■ Bpeoiflo moveable property : 5 All. 341 ; 29 All. 

t 679, Poll. [P 898 01] 

■ rr* o ‘ Appellant. 

if U. 5. Baypai— for Respondent. 

fc?. J,— This is an appeal by the 

^ ^hWhdant in a suit for recovery of 
) Be. 1,786. 

y defendant is the maternal uncle 

^ the plaintiff. Thalre appears to have 
^ oeen some litigation between the plain- 
ly 


tiff and his brotliois wJiich wag referred 
to the arbitration of the defendant. The 
latter gave an award under which 
Rs. 7S7-9 where payalde by the plaintiff 
to his brothers The plaintiff was 
indebted to one Moti Chaubo under a 
hundi and the principal amount pay- 
able was about Rs. 200. The plaintiff 
sent Rs. 987-8 to tlie defendant by 
several instalments with the direction 
that the defendant was to pay Rs. 787.8 
to his brothers and Rs. 200 to ?doti 
Chaubo. There is a concurrent finding 
of the two Courts that the aforesaid 
amount was sent by the plaintiff to the 
defendant and the object of sending 
this amount was that the defendant 
should liquidate the liability of the 
plaintiff to his brothers and Moti 
Chaube. It transpired, however, that 
the defendant did not pay either the 
brothers or Moti Chaube. On the other 
hand, the defendant obtained an assign- 
ment of the hundi from Moti Chaube in 
his own favour and instituted a suit for 
recovery of the amount from the plain- 
tiff, This was suit No, 748 of 1924. 
The defendant pleaded that the amount 
payable under the hundi had been sent 
to the defendant for payment to Moti 
Chaube and the claim by the plaintiff 
(present defendant) as assignee of the 
debt was not maintainable. There was 
no question directly or substantially in 
issue between the parties to that action 
as to whether ths sum of money alleged 
by the plaintiff Bandan to have been 
sent to Jaganji for payment to Moti 
Chaube had been received by him. The 
judgment in that suit proceeded upon 
the ground that the debt of Moti Chaube 
under the hundi had not been paid up. 
The plaintiff sought to enforce the claim 
not in his individual capacity, but in 
his capacity as assignee of the debt 
from Moti Chaube. The liability which 
is sought to be enforced against the 
defendant in the present case arises 
from his breach in not carrying oat the 
undertaking to pay the 'Sums of money 
which ha bad received from the plain- 
tiff to the persons who should have been 
the legal and proper recipients of the 

same. 

The Court of first instance decreed 
the suit. The lower appellate Court 
affirmed the decree, except as to the 
interest whioh the plaintiff had claimed 
to recover on the amount advanced. 
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It mav 1)0 mentioned that the pliin- 
tilT’s l)r'jthers had also instituted a suit 
against tlio plain till' I'ci' recovery of 
Us. T67-8 which was payable to tliera 
under the award which lias already 
I'cen adverted to. This claim was also 
decreed. 

The present action was lodged on 
l3th Febrnarv 192(1. Ti)G defendant 
denied that he ixceivnd the suras of 
money fiom the jilainfciU. lie also 
resisted the claim on the ground of res 
judicata and iisnita'ion. These jileas 
were re])elled hy the trial Court and a 
decree was passed in favour of the 
pliintifl for the entire amount. The 
lower appellate Court has aJirmed the 
decree of the trial Court with a small 
variation as regards interest. The 
defendant has appealed to this Court 
and the plaintiff has tiled a cross- objec- 
tion as regards interest. 

Upon the facts, which we have already 
set out above, the plea of res judicata 
is clearly unsustainable. The point 
which calls for determination in the 
present suit was not directly and sub- 
stautially in issue in the former suit, 
nor did the parties litigate under the 
same title. 

We are clearly of opinion that the 
plaintiff’s claim is not tim^barr.^d. Ifc 
is immaterial for tne purpose of this 
case whether Art. 48 or Art. 90, Lira, 
Act is a])plicable. In similar cases, 
this Court has on no less than two 
occasions applied Art 43: {Rnmeshuar 
Chavhe v. Maka Bhik 0) and R(i>n Lai 
V. Ghukam IIusain(2), In the last 
mentioned case, the learned Judges 
were in some doubt as to the appli- 
cability of Art. 48, and we may state 
at once that we share the doubt. It 
may be open to argument wh^'ther a 
suit for money could properly be con- 
sidered to be a suit for specific move- 
able property,’' but we are bound by 
these decisions, 

The position of the defendant in the 
transaction in which various sums of 
money were from time to time entrust, 
ed to him was that of an agent. He 
was either a middleman or inter- 
mediary on behalf of the plaintiff. The 
snms of money ware en trusted to him 

(1) \mi^ 5 All. 841^(18 3) A. W. N. 48 
(a) [19OT] 29 All. 579=4 A, h. J. 671=llior) 
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with the specihe direction that they 
should be paid in one instance to the 
brothers and in the other to Moti 
Chau be. If the defendant abused his 
position and retained the money, the 
suit for recovery of the sums which ha‘ 
wrongfully retained in his hands was 
clearly covered by Art. 90, Lim. Act, 
it being a suit by the principal against 
an agent for neglect or misconduct. 
This neglect or misconduct came to the 
notice of the plaintiff when the suit 
referred to above, viz., suit No, 748 of 
1924 and 161 of 1925 were instituted. 
The finding of the lower appellate Court 
is that the present action was com- 
menced within thi>e years of this 
matter coming to the knowledge of 
the plaintiff. The claim therefore is 
cloirly wihdin time, These were the 
only pleas which were argued in this 
appsal. Wo dismiss this appeal with 
costs. 

« 

The plaintiff p resses his cross objec- 
tion as to interest. His right to in- 
terest do. s not flow from the contract, 
nor is the plaintiff entitled interest to 
under Act 32 of 1839. At the out set the 
cliim could have been by way of dama- 
ges sustained by the plaintiff by reason 
of the defendant wrongfully withholding 
the money. As such Tt should have 
been pleaded. The oeasure of damages 
has not been indicated in the plaint, 
nor has it been stated upon what data 
the pliintiff cliims the amount. 

We are therefore of opinion that the 
lower appellate Court was not in error 
in refusing the claim as to interest. 
The cross objection is dismissed with 
costs, 

v.B /r.k. Appeal dismissed* 
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Mukerji and Bbnnet, JJ. 

Adit Narain Si wjyfc -“Defendant — Ap- 
pellant, 

V. 

Mahahir P*asad Singh and others'^ 
Plaintiff i — Bespondeuts, 

Letters Patent Appeal No. 80 of 
(cod necked with L. P. A. Nos. 81 and^oH 
of 1927) D.-cided on 20th Decembet 
1929, from a judgment of Iqbal Ahmadi 
J., reported in A* /. B, 1927 All* 686* 
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(a) Pargana of Katwar Raj Act (6 of 1915) 

S. 4 i4)— Scope. 

The fikot thkt a tenant is recor'io'l as fixed 
rate teaait in the Rjoor1*of‘ Rights does not 
mtraly raise a legil presumption tbit he is a 
fix'd rate tenant bat sbovrs that he is % fixed 
rata tenant. [P 39J C I ] 

(b) A-tra Tenancy Act (2 of 19')1), Ss. 79, 
34 and 58— Suit for ejectment of some cO' 
sharers hy tenant — 5s. 34 and 58 and not 
S. 79 apply. 

Wbire (h) dispissession is not by or on bi* 
half of the whole boly of cosharers, a suit for 
eieocoDQt of the -cosharers by a tenant can be 
bronght aider Ss Stan) and not unier 
8. 7 J : A. I, fl. 19 *4 AIL 572 ; 9 A L. J. 771. 
and to .411. 30 J, Rel on. [P 399 0 2] 

Harihctnn Sfihai -for A.pp8Uaafc. 

M. P. Auh,afia — for Raspoodants, 

Judg neat,— These are three con- 
uejtet Li^titers Patenb appeals each 
brought by a defeadanb againsb decrees 
of a learnel single Judge of bhis Coarb 
coahnniug bhe decrees of the lower ap- 
pelLabe Ooarb for the eject caent of 
the defendants. The three suits were 
brought by bhe plaintiffs as fixed-rate 
tenants. It was argued in the first place 
that. the plaintiffs were not fixed-rate 
tenants. The plaintiffs were persons 
who were rejorded in the UU settle- 
ment as fixed rate tenants of land in 
pargana Raswar Rija, district Benares. 
Under U. P. Act 4 of 1915. S. 4 (l) there 
IB a dednition as follows : 

A dxilTtto tenant meins a tenant who 
has b aa recoried as a flxed*rate tenant in the 
Bjoetd-of-rigats . , 

Tne rest of bhe d8fi.aitioQ does not 
concern the plaintiffs, as they have been 
reoorlel as fixed-rate tenants in the Re- 
cord-of- Rights, It was argued by the 
learne 1 counsel for the appellant that 
this definition merely raised a legal pre- 
sumption that the plaintiffs were fixed- 
rate tenants. We consider that the 
deanitioa clearly shows that the plain- 
tiffs are fixed-rate tenants and that there 
18 no <iiie3tion of mere legal 'presump- 

of course open to the ap- 
pellant to show that the fixed rate ten- 
ancy had terminated in one of the ways 
by which fixed-rate tenancies are termi- 
nated under Act 2 of 1901 which has 
wen applied to this pargana Kaswar 
by 8. 6, Act 6 of 1915. The ap- 
pellant claims that the tenancy had 
( 'Donated by dispossesston by the land- 
,j noid» and that the period of disposses- 
B uQ had exceeded the six months within 
■ wtnch a suit for dispossession must he 
* brought under 8. 79. Aot 3 of 1901. Tha 


finding of fact by the lower appollafco 
Court which is binding on this Court in 
second appeal was as follows : 

“111 my opinion pliintiff^ havfl fii'ol fco 
provo that the co-iteiidiim flofomlants fi.n., fclm 
appiliiiits) hohl ;is tcinnts nf.Tagdainln Prasad 
and thi ouly f;icfc which is prove 1 U bhit 
thasj djf end Hits h.ivo bion in cultivatory 
possession of tho land for periods varying bjfc- 
weoQ four and sovou yoars,*’ 

It wa<? further found by the lower ap- 
pellate Court : 

[t must he held that Har Shanir ir. Lilri 
Naraio an 1 Adit Narain respcctivelv aro eacli 
in separate posse^sioaof diilercnt Holds. “ 

It is to be n 3fced that these throe per- 
son -i (who are the appellants) are co- 
sharers in this mahal and along with 
them there are two other cosharers 
Jaisri Singh and Ballu Singh. It was 
claimed for the appellants that all these 
cosharers were members of a joint 
Hindu family and that that joint Hindu 
family through different representatives 
cultivated all those holdings. The find- 
ing of fact of the lower appoilatcj Court 
is that this was not so, but that these 
three persons Har Shankar. Badri Narain 
and Aditya Narain were in separate cul- 
tivation of the different holdings. Ac- 
cordingly following the ruling of Chedda- 
V. Ac'iha Sin^h (t), we hold that the 
possession not being by or on behalf of 
the whole body of cosbarers no suit for 
ejectment could bo brought by the ten-, 
ants under the provisions of S. 79 of Act 
2 of 1901. The sections under which 
the plaintiffs can sue to eject tha appel- 
lants are Ss 34 and 58 as has been held 
in RaVi v. Naubat Singh (2) and Jagar- 
det Singh v. AH Hammad (3). Accord- 
ingly we consider that bhe decree of the 
learned single Judge of this Court was 
correct and we dismiss these appeals 
with costs. 

p.N./e.K. Ap pml dhmnn ed. 

(1) A. I. R“ 1924 All. 57-i=4dAll.'fiid,’ 

(21 [1912 9 A. L. J. 771=10 I. 0. 120. 

(3) [1918] 40 All. 300-44 I. C. 019=16 A.L.J, 
249. 
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Dalal, j. 

Bam Prasad Applicant. 

V, 

Benaten Cotton & Silk Mills, £^ 2 ,“ 
Opposite Party. 

Civil Revn. No, 331 of 1929, Decided 
on 9bh January 1930, against order of 
Small Cause Court Judge, Benares, D/- 
22 ad July 1929. 
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Agra Tenancy Act (3 of 1926), S. 3 (4) — 
Rfnt payable by licensee for cutting grass 
can be recovered in revenue Court only. 

Kl'he. [)i.y‘iblo by a ticonsac for the cutting of 
gr.isri o uniot be recovered iti :i Court of Small 
t lurfvs and the licensor rausli go to the revenue 
Coiir". to recover the sirao: 1-2 A.f,J. 36, Aupr,] 
3i .1//. 3li!, nof Folh [P 100 C 2J 

Miikhtar Ahynafl — for Ap[)licant. 

(rovind Das — for Opposito Party. 

Judgment. — 'J^oth learned counsel, 
Mr. Mukhtar Alunad and Mr, Govind 
Das, have heljied the Court by placing 
before it all the relevant rulings on the 
subject. The Cotton Mills of Benares 
obtained a kabuliyat from Ram Prasad 
for purchase of grass growing on two 
groves within their compound for one 
year. The document was stamped with 
a stamp of one anna and the proper fee 
has now been received together with 
penalty and the document admitted in 
evidence. The purchase was for a sum 
of Ks. 600, out of which Rs, 300 had 
been paid and a suit was brought by the 
company in the Court of Small Causes 
for the recovery of a sum of Rs. 300. 
There is a certain amount of apparent 
conhict between two rulings of this 
Court, one in the case of B. & N, W. 
My, V. Bandhu Singh (1), and the other 
of Manohar Lai v. Gauri MaiUain (2). 

I think the conflict, however, has been 
set at rest in favour of the later ruling 
of 1913 by the present Tenancy Act 
(3 of 1926) subsequent to the passing of 
which the present suit was instituted. 
In the Act of 1901 land’ was vaguely 
defined as land which is let or held for 
agricultural purposes, while in the cur- 
rent Act the definition is further elabor- 
ated to include grove land and land let 
or held for pasturage. It further in- 
cludes land covered by water used for 
the purpose of growing ‘singbara* or 
other similar produce. The only kind 
of land excluded is land for the time 
being occupied by dwelling-houses or 
manufactories or land appurtenant there- 
to. In the former Act ‘rent’ did include 
cash or kind to be paid or delivered by 
a tenant on account of gathering pro- 
duce. The matter, however, was not so 
clear as it is now made by including 
‘sayar’ in rent for the purposes of Chap. 

9, Tenancy Act, for the payment and re- 
covery of rent. As defined in S. 3 (4) 

( 1 ) C1909] 81 All, 3i2=2 LC. 223=6 A.L.J. 
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( 2 ) [1914] 12 A.L.J. 36=22 I.O. 16. 


of the Act, sayar’ includes whatever is 
to be paid or delivered to a landholder 
by a lessee or licensee on account of the 
right of gathering produce. The pre- 
sent definition of rent, therefore, so far 
as the recovery thereof is concerned, is 
made much wider and would include the 
pa\ ment to bo made even by a licensee, 
fn the present case Ram Prasad is obvi- 
ously a licensee who was permitted to 
enter the compound of the company for 
the purpose of cutting grass when it 
grew and taking it away. The learned 
counsel for the respondent pointed out 
that there was no right conferred by 
such a license to immovable property as 
was held in Mathura Das v, JuduUr 
Thapa (3). Recently this ruling by a 
single Judge was followed by a Bench 
of two Judges here in Raja Dew v. 
Miifhammad Yaqub (4). This matter, 
however, relates to the registration of a 
document by reason of growing crops 
being exempted by the Registration Act 
from the expression ‘land,’ In the pre- 
sent case also the kabuliyat is not re- 
gistered but was rightly admitted into 
evidence by the trial Court. These two 
rulings do not solve the question whe- 
ther rent’ payable by a licensee for the 
cutting of grass may be recovered in a 
Court of Small Causes, or whether the 
licensor must go to the revenue Court 
to recover the same. As I have explai- 
ned above the single Judge ruling in the 
case of Manohar Lai of 1913 is now well 
supported by statute. ' 

I hold that the suit was triable by a 
Court of revenue. I set aside the decree 
of the trial Court dated 22nd July last 
and direct that Court to return the 
plaint for presentation to a proper Court- 

Costs relating to court-fee would 
naturally follow the order of the reve- 
nue Court. Parties shall bear all their 
other costs themselves. 
v,b./r.k. Decree set aside. 


(3) [1906] 28 All, 277=3 A,L.J- 13M19061 
A W.N 4, 

(4) A.I.R. 1926 All. 411=47 AH. 738. 
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Full Bench 

Boys, Banerji and King, JJ. 
iJ, Saigal — Applicant. 

V. 

Emperor 

Criminal Miac. Appln. No. 167 of 
1929, Decided'On 5th March 1930, under 
S. 99-B of Criminal P, C. 

(a) Criminal P, C,, S, .99-D — Government 
should begin — But both parties heard — 
Onus is immaterial. 

Ifc 'is manifestly most convenient that 
Government Advocate should begin and state 
the case in support of the Local Government. 
Bat where both parties have been heard fully 
the question of onus is of very little oi' no 
practical importance ; A. /. 1925 All. 

195, Rel. on. [P 402 C 1] 

(b) Criminal P. C., S, 99*A — Document 
though advertisement can be forfeited 
under S. 99'A — However advertisement of 
forthcoming book hnless seditious by itself 
cannot be forfeited because it is intimately 
associated with seditious book. 

The mere fact that a document is only an 
advertisement of a forthcoming book is not 
sufficient to protect it from forfeiture under 
S. 99'A and in considering whether it is sedi' 
tious or not the advertisement must be consi- 
dered on its merits and not in the light of the 
forthcoming book. The intention of an adver- 
tisement -of a forthcoming book ' is clearly 
primarily merely to -further the sale of the 
book. It is a step in preparation in further- 
ance of the sale of the book which is to ap- 
pear in the .future and although -it may be 
very intimately connected with the book and 
tbongh it may be considered desirable to for- 
feit all the documents connected with and 
intimately associated with a book that has 
been found to be seditious there Is no provi- 
sion in the law either under S. 99-A or 124-A 
Penal Code to forfeit the advertisement for 
such reason alone.' [P 402 C 2, P 403 C 1] 

(cpCriminal P. C,, S. 99-D — Two reason- 
able views— Benefit must be given to ap- 
plicant. 

Where a document admits of two reasonably 
possible -views the applicant -must have the 
benefit of that which is most favourable to 

[P 403 C 1] 

(d) Penal .Code, S. 124-A — “ Duty of 
nistorian. *' 

It is the duty of a historian to make an 
endeavour to be impartial and not to make a 
presentation only of the evil deeds of those 
with whom ho is dealing. [P 403 0 2, P 404 0 1] 

(e) Penal Code S. 124-A— Book is to be 
judged as a whole. 

The book must be judged as a whole with its 
introduction and acknowledgment or dedioa* 
tion. [p 408 0 2] 

t^) Criminal P, C., S. 99-F— Practice ref- 
urred to is practice in miscellaneous civil 
proceedinge, 

[ •The prooeedinga under S. 99-F' are sui generis 
■nrt the partienlar exclusion by 8. 99F of the 
ptadtiae in duits and the 'very provisinils fox 
order for the payment of bosts suggest that 
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regard is intended to bo bad to the practico- 
in civil miscellaucous proceedings. It is 
therefore reasonable tb-at the cost of the other 
side so far as it may be found to have been 
reasonably incurred should iba paid by the 
person to whose action the iucurriug of those 
costs was due. [P 406 C 1, *2] 

JT. N. Katju, R, S. Pandit, Ajodhya 
Prasad and Kankailal — for Apiilicanfc. 

U. S. Bajpai — for the Crown. 

Boys, J, — This is an appliciitiou 
under S. 99-E, Criminal P. C., by which 
the applicant takes objection to orders 
of the Local Government under S. 99A,- 
Criminal P. C., declaring every copy of 
a book and of the advertisement thereof 
forfeited to His Majesty, 

The book is entitled ^ Bharat men- 
Angarezi Rajya. ” The author is one 
Sriyut Sundir Lai, 13. A., ex- editor of- 
the “ Karmayogi ” and the " Bhavi- 
shya. " The book is written in Hindi. 
R. Saigal is the printer and publisher, 
and it was published at the Fine Art 
Printing Cottage, 28, Elgin Road, 
Allahabad. In the advertisement of 
the book it is described as a : 

“ compilation from the English books “ Rise 
of Christian -Power in India," “The.con- 
solidatiou of the ChEistiaQ Power in India, " 
and “ Ruin of Indian Trade and Industries " 
ol 'the well-known historian Major Baman 
Das Basu, I. M. S., and from other authentic 
historical works. 

The applicant before us is the 
printer and publisher R. Saigal, whose 
case has been put before us by Dr. 
Katju. The author Sundar Lai, has, 
so far as we are informed, taken no 
objection to the orders of Government 
passed under S, .99-A, and has nob 
appeared before us in any way, or made 
any representation to ua personally or 
through counsel. 

The following facta are undisputed 
before us. The first advertisement of 
of the book in question apppearod in- 
the November issue of the year 1928 of 
the “ Chand " magazine. The adver- 
tisement appears to have been of a> 
two-fold nature : a brief one ^ page 
advertisement such as is common in re- 
gard to many books, and a large fuller 
advertisement extending to a numben 
of pages and containing a synopsis of 
many but not all of the chapters in the- 
book* 

On 10th December 1928, this Novem- 
ber issue of the *- Cband was de> 
dared under S. 99-A, Criminal P. C. 
to be forfeited, but there was no parti> 
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-culiii roforoiicG to th© advertisements 
vvith winch we are now' concerned. 

On 18tli March 1929, tho book was 
Ijiil iished and tho publisbei' proceeded 
to issue copies. On i9th March 1929, 
a ])olico olficer called at tho oitice of the 
IHiblisher and informed him that the 
peri n tendent of rnlieo desired to see 
him. On 20th March 1929 at this 
interview the ^nperintendent of Police 
■ informed tho iiublishor that the adver- 
'jisoment oi tho book iiad Iteon pros* 
ciihcd. Ho also \varnsd the publisher 
that ho would proceed to tlie publica- 
tion of tfiG hook itself at his own risk 
Tho puhlislier then informed thaSuperin. 
teudout ol of Polico that tho hook bad 

alroaay bean published two days pre- 
viously. 

Two days later, on 22Dd klarch 1929. 
an officer of tho Criminal Investigation 
Department informad tho publisher that 
tho book had boon proscribed. The 
notifications proscribing tho averfcise- 
ment and^ tho hook ara dated ‘respec- 
tively loth March 1929, and 22nd 
Maicn 1929, and botli appeared in the 
Gazette of 23rd March 1929, 

It is against those notifications that 
tho present application is directed. 

At the commencement of the hearing 
hofore us the questions on whom tho 
onus of proof lies and who has the 
nght to begin were incidentally touched 
upon but no adequate reason was sug- 
gested why wa should not follow the 
procedure adopted in Emperor v, Baij- 
i^th Eedia (l), and wo found ourselves 
m complete agreement with tho pro- 
position there stated that the question 
of onus of proof is, after both parties 
jhave been fully heard, of very little or 
no practical imporbanco and further we 
think that it is manifestly most con- 
ivenient that the Government Advocate 
should begin and state tho casein sup- 
port of the Local Government's orders. 

To deal first with tho order of for- 
^iture in regard to the advertisement' 
Every., document of this description 
must bo dealt with on its own merits 
We have carefully examined every word 
■ of the lengthy synopsis of the book 
.'contained^ in tho advertisement. A 
• summary is made of a number of chab 
. tors. The advertisement is silent as to 
wma otbere. Taking isolated phrases. 
Mtis possible to pick out .some that 
..standing by themselves might be read 
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as having a bearing on the present 
British rule, but taking the advertise, 
ment as a whole we. think that even 
tho.S 0 phrases must be read as bearing 
only on the undesirable feature of the 
administration by the E^st India Com 
pany. We shall hold later in regard 
to the book itself that there are in it 
passim passages having reference to the 

Government prevailing at the present 

day. But none of those passages ap- 
pear in the abstract made for the pur- 
pose of advertisement and more parti- 
cularly, we find in .the advertisement 
no reference ' to the ideas which are 
given special prominence in the con- 
eluding chapter of the book. We do 
not think ‘therefore that taking the 
advertisement strictly by itself as it 
existed at the time the order of 
forfeiture was passed, there is suffi- 
cient material in that advertise- 
ment to form the basis of an order of 
forfeiture under S. 99-A, Criminal P. C,, 
Again .we must emphasise,. as indeed 
must^ be obvious, that we are speaking 
of this particular advertisement alone. 

It of course far from follows that thei 
mere fact that the document is only an 
advertisement of a forthcoming book is 
sufficient to protect it from forfeiture 
under S. 99-A, Criminal P. C. 

It has been suggested for the Local 
Government that 'the advertisement 
must be .read in the light of the 
subsequent book. It is manifest that 
in ‘some 'cases while a document 
may nob strictly speaking by itself 
disclose seditious intent, it may be 
read in the light of other documents 
whether prior or subsequent in date 
and the seditious, nature of the docu- 
ment in question may be apparent 
from those other documents. An 
illustration of this is to be found in 
the case of Queen’ Empress v. Balgnngd- 
dhar Tilak ( 2 ). Where an article has 
appeared in a paper the intention and 
the effect of that article may hfl 
gathered not only from the article it- 
self but from other articles connected 
therewith appearing prior or subse- 
quent to the date of the. article in ques- 
tion, But manifestly -the case of an 
advertisement may be quite different. 
The intention of an advertisement of a 
forthcoraine hook ia ftloarlv primarily 

I i ■ . ^, 1 1 1 1 ■ ■ f L 

(ty A. I. B, 1926 All. 196=47 AH. 398 (B* ».)• 

(2) [1890] 22 Bom, 112. 
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imerely to furfehor fche sale of the book* 
It is a step in preparation in further- 
ance of the sale of the book which is to 
appear in the future. But it is not 
possible to read provision for this into 
S, 124-A, 1. P. C., or S 99-A, Criminal 
P. C. It is of course possible to con- 
tend that the advertisement is very 
intimately connected with the book 
and it might reasonably be considered 
desirable to make provision for declaring 

fbrfelts'd all documents connected and 

■* 

intimately associated with a book that 
has been found to be seditious but 
there is no such provisioh in the law 
which this Court have to administer. 

Wo therefore hold that the contents 
of fche adverfcisemenfc did not them- 
selves afford sufficient basis for the 
order of forfeiture and it is liereby sot 
aside. 

Before leaving this we are con- 
strained to add that we think that 
fche advertisement itself and stand- 
ing by itself was very near fche bor- 
Idorline, Two views of ifc were reason- 
ably possible but two views being reason- 
ably possible, fche applicant musb have 
the benefit of that which is most favour- 
able to him. 

We now come to consideration of the 
book itself. A passing complaint was 
made by Dr, Kafcju suggesting that the 
Government bad nob given the book due 
consideration before ifc was prescribed. 
,Wo have ourselves given ifc the very ful- 
‘leafc consideration as must be manifest 
from the fact that fche arguments and 
the placing of fche book before us have 
occupied this Court for over seven days. 
We have bad before us and counsel have 
also had before them full translation 
made of the whole book* .by Government 
and those ' translations have been ac- 
cepted as fair by both the counsel before 
ue, though, as was inevitable here and 
there, reference has been necessary to 
the original ^d one of us familiar with 
Hindi has loUowed the text of the ori- 
Kmal book while the translated extracts 
were being read. D'r. Katjo has in hia 
painstaking argument been handicapped 
to this extent that he has not had the as- 
■istanoe of the author. We have already 
uoted th%t it is the publisher who has 
■nade appiioBtion to this Court. * We are 
that he has no interest other 
{"l^^^ifiniiioial in this bdok at all. We 
hm' hf fxplihation before ns of Why 


fche author has treated with indifference- 
the prescription of his book. But the- 
fact remains that ho lias net made any 
attempt to justify it. Dr. Kafcju has- 
urged that fche book must bo iiulged as a. 
whole with its infcroduetion and acknow- 
ledgment or dedication and we agree- 
with him. In fche case of a lengthy book 
such as this extending to nearly 1,700 ■ 
pages of print it miglit be unfair, gener- 
ally speaking, to pick out a sentence 
which miglit have found its way into the 
book by inadvertence and condemn fche, 
whole book on account thereof. We hare, 
therefore considered fche whole book 
with its introduction and acknowledg- 
ment or dedication and drawm our con- 
elusions from its general trend and not 
only from isolated passages. 

It is contended for fche applicant that 
fche book was written and published in 
furtherance of the interest of vernacular 
education. If this wore fche sole motive 
there can bo no doubt that it would be 
a laudable object and the last thing that 
anybody would desire would he to place 
obstruction in the way of that purpose, 
but whether or no that may have been 
one of the objects we are concerned 
with the means by which it was pro- 
posed to attain that object and fche ques- 
tion whether there was or was not an- 
other illegal purpose as well. 

Ifc has been contended that the fact 
that fche book was published at a price - 
of Rs. IG is an indication that no sediti- 
ous purpose was intended ; that a. book 
afc such a price could not po-sibly be in- 
tended fco reach the multitude. There is- 
no force in this contention. Ifc is part 
of the applicant', s case that 2,000 copies- 
of fche book have been printed at very 
great expense and it is impossible to 
suppose that this was done except in fche 
hope of reaching a very wide market 
whether through individuals or through, 
libraries. 

It bas been contended that it is not 
usual for historians to be impartial. It' 
may be conceded that most ' students of 
history have formed some opinion of the 
ciroumetances with which and of the 
characters with whom they deal and 
such partiality is obviously not in itself 
criminal or even culpable but there U 
manifestly a vast difference between this 
and the deliberate setting out of only- 
one side of the case. It is at least the 
duty of a historian to make an endea-^ 
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vonr to Ijo impartial and not to make a 
prCBentation only of tiia evil deeds of 
those witli whom he is dealing. In the 
honk before us even institutions like 
those of railways are set out as merely 
unmitigated engines of oppression of the 
Indian and the country of India. Even 
the Penal Code is described as follows : 

I ho object of this ];> w fr-ho Periil Code) was 
0 impoverish I lulia ns, to demoralise them, to 
etcato m them the habit of dishoucstv and Jiti- 
gation and to ruin them uttcrlv," 

It would serve no useful purpose and 
merely prolong this judgment to wholly 
unnecessary lengths were we to endea- 
vour to reproduce in detail the passages 
to which we liave been referred through- 
out this bock and the arguments in re- 
ference to these passages. It is not ne- 
cessiiry or desirable for us to do more 
than to state our definite and clear con- 
elusions. We are fully satisfied ; 

(aJ t lat the book that we have to con- 

^cler can in no sense be regarded as 

19 y history of the times with which 
It deals. 

book is not merely a com- 
pilation from other books but contains 
numerous passages which state the 
authors own views and his own ideas of 
the purpose to which Indians of the pre- 
sent day should direct themselves and of 
the means by which that purpose, the 
estiuction of British rule in India, 
should be carried out. We may add 
a oven if it was a mere compilation 

^ i! of the term that 

be an. adequate answer to the 
present charge. . 

passim propaganda 

directed to show that the evil state of 

affairs e.xisting during the days of the 
r^ast India Company continues to the 
presen ay. In the acknowledgment at 

volume 

find the phrase : 

preaent it necessary fco 

vasinne f T reader an account of the in- 

of thft r'n^ before British adveut. specially 
oi the condition of India* at the time of tha 

‘bat it may be easy for 
harmfn? corf«ctly the beneficial or 

cortry,‘'°“''^'*®''“'’“ rule over their 

and again,. . .s' > 

that this humble effort 
may help some fellow country men to nonder 

/ondition'oTthe 

country and it i real remedies.'* 

' In the Intrbdnotiorfwe find • 

tat. o“f fill n'l'l'*’’?* »‘»‘‘->i*nt. by suppor- 
Ww o£ the British rule and by ooncealini! liom 

‘“.•‘f .'?»?,;o'?iofthe Britiel, wle weareaa- 


1930 

silted that the British administration is a »i. 

Stea, blessing for India and that all our fnlnte 
progress and peace in the country depends upon 
the continuance of British rule.” ^ 

And again : 

"We should also like fully to examine. . . 

. . what were the causes and methods wiioh 
le(l to the establishment of British rule in 
India, what were its effects on India and what 
are the means by which is may be hoped to 
secure deliverance from it in future,” 

In Chap. 3o : 

"It has, however, always been seen that the 
proportion in which the rights and aapiratiom 
of the people in England have ‘increased the 
fetters to subject India h we tightened. It is 
also natural, because the interest of the rulers 

and the ruled always clash under an alien Go- 
yerument. Prosperity of England lies iatW 
impoverishment of India and the awakening of 
the latter means danger to the former, The 
mote the rights of the people of England will 
increase the more will the number of.those who 
practically rule over India multiply and the 
more will increase the dependence and iadh 
genoi of the country.” 

In Chap 5L of the book, in speaking 
of the proclamation of lat November 
1858 the author says : 

Since then the British ^rulers in India have 
in practice never cared a bit for the pledges 
contained in it.” 

iifT concluding remarks he says ; 

The detailed history of the '70 years follow* 
the rebellion is onhaii^o f.Ka af>nnA nf this 


mg the rebellion is outside the scope o! 
book but the tale is the same.” 

The bale fco which refereuce is made is 
explained at p. 1665 of fche book : 

Another question which arises i is what 
Would have happened if the rebellion of.thfl 
year 1857 had not at all taken place. An ao* 
count of the company’s 'administration and of 
the means employed and the acts 'done by it 
1757 to 1857 has been given in this book. 
It is impossible and useless to 'repeat that tale 
of woe.” 

We invifced Dr. Katju fco tell us, in re- 
ferenoe to his defence that 'Major Basis 
books were the foundation of the pro* 
sent book, whefciier there was any idea 
of a tale of woe continuing to the prs* 
sent time in Major Basu’s books and hs 
was unable fco say that any such could 
be found. The quotations that wo have 
given, and these might be multipliod, 
are ample to show that the book is in 
no sense merely a. history, though of 
course, it contains historioal facts, but it 
teems with propaganda directed to the 
elimination of British rule. 

(d) That fche intention of this bopk 
was and the effect of it is and must he 
to excite . disaffection towards the p^®* 
sent. Government, Even if the book^ 
was liiuited fco^ a crijbioisoi of the 
India Compai^ j it would not necoBWiiJ? 
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'.follow that ib was nob a book calculated 
iio create disaffection towards the pre- 
•senb Government bub in view of the ac- 
tual nature of the book that is not a 
proposition which it is necessary now 
ior us to consider further. 

(e) That in the. great majority of the 
biases in which we have been invited to 
examine the authorities on which parti- 
cular statements are alleged to be based 
and in which we have succeeded in trac- 
ing the alleged authority we have found 
that authority more or less misquoted, 
always in the direction of exaggeration 
or embroidery of the evidence and con- 
clusion stated by the author in the direc- 
tion of increasing the gravity of the 
charges made, or the clearness of the 
evidence by which it is endeavoured to 

' support those charges. 

(f) That generally speaking there is 
nothing but black in the picture painted 
of any Englishman or any British mea- 
sure and nothing but white in the pic- 
ture of anybody else. This is in truth 
admitted by Dr. Katju to be a fact and 
fais only answer on behalf of his client 
is that the present book is based on 
those of Major Basu. In this connexion 
too we have the picture in the introduc- 
tion of a Peaceful invasion by Maho- 
medans of India and the statement 
that they only furthered their own 
interests and those of Islam by peaceful 
persuasion,” the intention manifestly be- 
ing to predispose Mahomed ans to the 
more ready acceptance of the teaching 
in the rest of the book. Further it is to 
be noted that where anything is actu- 
ally said in criticism of otj^er than Eng- 
lishmen it is only with the object of hav- 
ing a peg on which to hang immediately 
a more severe criticism of Englishmen 
any institutions established by English- 
men. 

(g) That there is no force in the argu- 
ment that all' that is aimed at by this 
book is fntherance of the idea of repla- 
cing the present form of Government by' 

. Dominion Statas. This argnment put 
forward by Dr. lCatja at a late stage of 
the case after^it had been brought home 
to him by repeated reference to passageb 
in the book that his original contention 
that the book was only a history of the 
«aBt India Company gwas wholly unten- 
able, Even if this were the object of 
the book, it might .still be directed 
against , the Government established by 


law, it is necessary to enter into this, for 
there is not, in fact., throughout the book 
a hint of the idea of Dominion Status or 
a hint that the autin)r only desired to 
displace the present form of Govern- 
ment by Dominion Status. One conclu- 
sion and one only is possible from the 
very full consideration that wo have had 
to give during these seven days to the 
book that the author aimed at the entire 
severance of the British connexion with 
India, and at bringing into contempt 
and hatred the Government established 
by law in British India. 

Finally we have to consider the ques- 
tion of costs. This is of considerable 
importance to both parties for owing to 
the necessity of translating a very 
lengthy book the expenses incurred have 
been considerable, amounting to no less 
than Es, 3,000 and this apart altogether 
from the question of the fees paid by 
either side. In view of our finding that 
the order relating to the advertisement 
must be set aside and the order relating 
to book maintained we have no difficulty 
whatever in holding chat it will be 
reasonable to order that nine-tenths of 
the costs incurred by Government who 
have been successful as regards the book 
should be payable by the other aide, but 
in the comparatively small matter of the 
advertisement the Government should 
bear its own costs, that is, the remain- 
ing tenth. The question, however, on 
what basis we should determine the am- 
ount of the costs is not so easy of solu- 
tion. In the present Criminal Proce- 
dure Code it is laid down in S. 99-P that 

“every High Court sharll, as soou as conveni- 
ently may be, (tame rules to regulate .the P*"®* ■ 
oedure in the case of suoh applicatione, the 
amount of the costs thereof and the cxeoution 
of orders passed thereon, and until such rnles 
ate framed the practice of such Courts in pro- 
ceedings other than suits and appeals shall , 
apply, 80 far as may be practicable, to such ap- 
plications.’* ' , 

The present application .was filed bn ^ 
lObh May 1929. At that date no rules 
had been framed under S, 99-F. Criminal 
p; 0. Similar provision to that which , 
w'e have quoted was formerly contained 
in the Press Aot. The rules framed as 
under that Aot, however, are no longer, 
in force and no steps were taken im^e* 
diateiy to i^rame any rules under S. 99-F.. 
The rules framed under fchp Press Act 
werelrevived in the shape of rples qnder 
6. 99-^ in Deoember 1929. Even those 

, j . jf 
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Miles 0 notice do not nitilcc any refc- 
ronco to exhibits tiled on behalf of the 
'■'j'l.'osito party but only to exhibits at- 
t'Kibed to the petition or filed by the ap- 
plicant, We have, however, to consider 
vvliat wag the situation at tho time the 
present application was filed and in ac- 
coi’danco with S. 90- F the petitioner 
bhould have boon pnided by the “prac- 
jtice of the Court in pioceedings other 
Rian suits and appeals.” TJie proceed, 
mgs under S. OO-F aro sui goneris but 
ly-Iu' particular exclusion by S. 99.F of 
li'bo practise in suits ' and tho very pro- 
vision for an order for the payment of 
■■osts suggest tJiat regard is intended to 
I'le had to febo practice in miscellaneous 
civil ]>rocoedings. 

As to what that practice is neither 
gave us any assistance. The lan- 
guage of fche-Court is English and where- 
over there is any relevant provision 

made It 19 always to tho etiect that the 

person filing an exhibit must cause to be 
ranslated by a competent translator of 
his Court all such exhibits as he may 
daaire to file. ^ 

Now in tin, matter of this petition the 
petitioner was directly alleging that 
there was nothing in his book which 
was seditious and. strictly speaking it 
was incumbent on the petitioner to file 
with his petition a copy of the book and 
a translation thereof. He did not do so. 

0 translation m fact was made by the 
Opposite party, the Local Government, 
it has been admitted on the part of the 
applicant that it is a fair translation. It 

f suffi. 

fu ^1 a few selected passages* 

the whole book had to be considered. If 
neither side had had a translation made 
we should undoubtedly have had to 

postpone the case until a translation had 
been made. 

After the translation had been made 

K«f.u ® Government at its expense 
both sides took advantage of it to read 
whole chapters to us. 

that the petitioner ought to have the 
translation ma^e and that it was 
end ™de satisfactorily, fey the Local 

“^cumstanoes we 
think Jhat there can be no donbt that 

thaUh J T in'® '* 

lor such expenses as they have property 
inenrted. in the proportion that wo have 
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ahoady named. The only material qae,- 
tion then remaining is whether the sum, 
of R%. 3,000 stated by the Local Govete. 
ment to be the cost of translating the 
hook IS excessive or not. That figure is 
supported by an aflBdavifc. No mafceriaU 
are given us by the applicant, after three 
days to consider the matter, to show 
that the sum of Rs. 3,000 is excasaive. 

1 left without any assistance wo have an- 
doavoured to ascertain for ourselves 
what would be the appropriate figure, 
bo far as wo have been able to ascertain 
Rs. 3,000 is just about the sum that 
either party would have paid if, in ac- 
cordanco with the principle we have 
mentioned, tho book had been translated 
by a qualified High Court translator. 
Wo have so far referred to the cost of 
translation but tho figure named by the 
Local Government includes also the cost 
of typing of five copies running to some- 
thing over 1,200 pages for each copy and 
tliere is further the typing of some 300 
pages of selections from the book. The 
expense was incurre l because the- appli- 
cant took no stops to have the tiausla- 
tion made and we have had no materials 
given to us to find it excessive. Even 
on the basis of broad principle alone it 
appears to us reasonable that -the costs 
of the other side so far as they may be 
found to have been reasonably incurred 
should be paid by the parson to whose 
action the incurring of those costs was 
due. 

^ On the question of legal fees we are 
given no reason for departing from the 
practice hitherto of allowing the fees of 
the Government Advocate at the rate of 
Rs, 200 per diem for the seven and half 
days, namely, Rg. l,600i 
In conclusion we set aside the order 
declaring the forfeiture of tho advertise- 
ment, we maintain the order declaring 
the forfeiture of the book and we direot 
that the petitioner do pay to the Local 

Government nine-tenths of the sunao^ 

Rs. 3,000 expenses of translation etc; 
and nine-tenths of Rs. I,fi00 fees of the 
Government Advocate, i. e., a total of 
Ra 4,050. 

v.b./r.k, Order according/ 
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Dalal, J. 

Itala7i Lal — Applicant. 

V. 

Hafiz Abdul Hai — Opposite Party, 

Criminal Revn. No. 805 of 1929, De- 
cided on 5th Febrnary 1930, 

Crimioa) P. C., S. 195 (3)— Determination 
-of luperior Court is not confined to decrees 
which are appealable. 

The determiDatioD of the superior Court, is 
not coudned to the decrees which are appeal-* 
able. What is stated is that a Court shall be 
deemed to be subordiuate to the Court to which 
. appeals ordinarily lie from the appealable 
decrees, [P 407 C 2] 

Saila Nath Mukerj'i and P.L, Banerji 
— for Applicant. 

Mf WalliiUlah — for the Crown. 

K, 0. Garleioti - for Opposite Party. 

Judgment.— This is a civil revision, 
so the only question which may arise 
is that of jurisdiction. On facts the 
decision of the Additional District 
Judge of Meerut is binding. 

An Assistant Collector of the First 
Class granted sanction for the prosecu- 
tion of HaGz Abdul Hai under certain 
sections of the Penal Code. He ap- 
pealed under S. 476-B, Criminal P. 0 , 
and filed the appeal in the Court of the 
Additional District Judge of Meerut 
sitting at Muzaffarnagar. That Judge 
allowed the appeal, and hence the com- 
plainant has corns here in revision. Two 
points are raised to prove want of juris- 
diction of the lower appellate Court: 

1. That in a case like the present 
no appeal lay under S. 476-B; and 2. 
That the Additional District ^Judge 
of Meerut sitting at Muzaffarnagar had 
no jurisdiction to receive the appeal. 

A third point was raised that the 
transfer to the’ Court of the Temporary 
Additional Judge was invalid. This 
argument may be easily disposed of. If 
the appeal was validly filed in the Court 
i the Additional District Judge, the 
j Distriet Judge of Meerut had authority 
.under S. 24, Civil P. 0., to transfer the 
j Appeal to the Court of the Temporary 
{ Additional District Judge. 

H An appeal is allowed under S, 476-B 
i »n every ease in whioh a civil* revenue 
or oriminal Court has made a complaint 
, Ag^nst any person. When snob a 
.^ot is given it mast be presumed that 
" fbeDoart exercising such right is pre- 
I -perly indicated in the provisions of 
J ^ ® P- 0* According to 

«noBe provisions, where appeals lie to a 


civil and also to a revonuo Court, such 
Coui'ts shall bo doomed to bo subordi- 
nate to the civil or rovenuo Court ac- 
cording to the nature of tho case or 
proceeding in connoxioii with which 
the offence is alleged to have boon com- 
mitted. In the presont case tho suit 
was one for recovary of revenue undor 
tho Tenancy Act, and as appeals fvotu 
decrees in such suits Ho to tho civil 
Cour the Assistant Collector would l>.) 
deemed to be subordinate to tho civil 
Court for the purposes of this particular 
case. That was allowed by tho appli- 
cant’s counsel. His objection was th.at 
the suit was one in which no appeal 
lay to any Court, the valuation of tho 
suit being less than Rs. 200. The de- 
termination of the superior Court, how-i 
ever, is not confined to tho decroos' 
which are appealable. What is stated 
is that a Court shall bo deemed to bt.J 
subordinate to the Court to which 
appeals ordinarily lie from the appeal- 
able decrees, If this Cuurt passed any 
appealable decrees in matters relating' 
to the recovery of arrears of revonuo, 
appeals from such decrees would lie to 
the civil Court, and therefore, the Court 
under S, 476-B would be subordinate to 
the civil Court when a complaint is 
filed in any suit of this nature whether 
a decrc .0 therefrom be appealable or 
not. I feel no difficulty in interpreting 
the words of Cl. (3), S, 195 which must 
be construed in a way to permit appeals 
in every case under S. 476-B, 

It was pointed out that the provi- 
sions of S. 21 (3), Bengal N. W, P. and 
Assam Civil Courts Act, (No. 12 of 
1867), refer specifically to appeals from 
Subordinate Judges and Munsiffs, and, 
therefore, the District Judge cannot 
assign the receiving and hearing of 
revenue appeals to an Additional Dis- 
trict Judge. This may be conceded so 
far as the provisions of S. 21 of the Act, 
are concerned. There is, however, 
another provision contained in S. 8 of 
the same Act, to the effect that Addi- 
tional Judges appointed to any district 
shall discharge any of the functions of 
the District Judge which the District 
Judge may assign to them, and, in tbo 
discharge of those functions, they shall 
exercise the same powers as the District 
Judge. The function of receiving and 
hearing revenue appeals has been as- 
signed by the District Jndge to tho 
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Additional District Judge of Muzaffarna- 
gar with respect to all revenue appeals 
of the Muzaffarnagar District, I am, 
therefore, of opinion that the appeal 
was rightly filed in the Court of the 
Additional District Judge and it was 
not necessary that it should have been 
filed in the Court of the District Judge 
of Meerut and specilically transferred 
to the Court of the Additional District 
Judge. 1 dismiss tJiis application. 
v.b./R.k. Apx>Utiatioii dismissed. 
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Dalal, J. 

Emperor 

V. 

Jiwan Sincjh and others — Opposite 
Parties. 

Criminal Revn, No. 729 of 1929, De- 
cided on 17 th January 1930, 

(a) Criminal P, C., S. 107 — Scope — It is 
not necessary to prove an overt act towards 
bteach of peace, 

Section 107 is one appearing in a chapter 
devoted in the Criminal Procedure Code to the 
object of preventing a breach of the peace, and 
to prove the existence of circumstances which 
may lead a reasoDable man to apprehend a 
breach of the peace. It need not always be 
necessary to prove also an overt act towards 
a breach of the peace on behalf of any of the 
accused* [p 408 0 2] 

(b) Criminal P. C,, S, 107 —^-Subsequent 
breach of peace is best evidence. 

In a criminal case, if the accused persons, 
seeing proceedings under S. 107 against them 
pending, attempt to commit a breach of the 
peace, such evidence would be the best evidence 
to prove their intention to commit a breach 
of the peace. [P 409 C 1] 

!?! (c) Criminal P. C., S. 107— Only persons 
definitely contemplating breach should be 
Dound. 

Court should not treat the case of all the op-' 
posite parties in a lump but should find out 
the' persons who*could*d6finitely bc'said to have 
contemplated a broach of the peace, [P 409 0 2] 

S, Mohammad Husain — for the Crown, 

Vishva Mittra- for Opposite Parties! 

, Judgment.— I feel considerable diffi- 
culty in deciding this matter because 
both the subordinate Courts have gone 
wrong in certain particulars. They have 
differed in opinion. The trial Magis. 
Crate was of opinion that the opposite 
party should be bound over, while the 
appellate Court discharged the order of 
thh Magistrate. The Magistrate has 
h^ade the mistake so often commented 
jUpbil'hy this Court of treating all theac- 
■ctfaed-iii’a'.lump without discrimination 
ahd*Without an attempt to discover 'Which 
oMem was likely to commit a breach of 
the peace. After reading the evidence 
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I have not the slightest doubt that Sira- 
juddin is in some danger of being sub- 
mitted to physical force by some of the 
Jats of his village. The difficulty exists 
in the confusion caused by the trial 
Court treating all the accused- persons 
as if they formed one single individual. 
The appellate Court has gone wrong in 
his opinion that to bind over persons it 
is not sufficient to prove a danger of the 
breach of the peace but further it must 
be proved .that the accused were guilty 
of some overt act towards a breach of 
the peace. There is no such necessity, 
and I emphatically disagree with any 
such opinion expressed by any High 
Court. The ruling referred to by the 
Sessions Court, Matliura Sahu y. Empe- 
ror ( 1 ) is not available in this .Conrt* 
Counsel for the opposite side has icier- 
red me to a Lahore ruling, Joti Sflrtip 
V. Emperor, A. I, B. 1926 Lak. 689 iu 
which such an opinion may be said to 
have been expressed by a Sessions Jndg®. 
There is no opinion of the High Court* 
The Sessions Judge’s opinion is merely 
by the way as to the absence of any 
single overt act and no principle is laid 
down by the High Court. An overt act 
towards a breach of the peace would he 
a substantive offence to be dealt with 
under the Indian Penal Code. S, 107 is 
one appearing in a chapter devoted m 
the Criminal Procedure Code to the ob- 
ject of preventing a breach of the peace, 
and to prove the existence of eircuin* 
stances which may lead a reasonable 
man to apprehend a breach of the peace 
It need not always be necessary to prove 
also an overt act towards a breach of; 
the peace on behalf of any of the accu- 
sed. The learned Judge has furfebej 
expressed other opinions with which 1 
entirely disagree. He was of 
that if the complainant was asswlM 
and beaten during the proceedings tba 
would not be any evidence to bind over 
the opposite party because such evidono® 
as existed at the time of the institutwj* 
of the proceedings could only be use » 
This will be taking a very narrow vi® 
of criminal responsibility, and 

vious that the learned Sessions 
mind was dwelling on oircumstan , 
which would be considered . 

suit where a cause of action" . ,1 
crued subsequent to the filing 
would not ‘be noticed by 

(1K1916] U A, Li J. 769=^. 0- 
Cr. L. J. 484* 
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In a criminal case, if tho ac- 
cused persons, seeing proceedings under 
S. 107, Criminal P. C., against them 
pending, attempted to commit a breach 
of the peace such evidence would bo the 
best evidence to prove their intention to 
commit a breach of the peace. I am 
thus in disagreement with the general 
view taken by both tho subordinate 
-Courts, and I have got to arrive at a 
decision independently on the evidence 
oh the record. That evidence has satis- 
tied me that though the mosque was 
built a long time ago there is friction 
at present between the complainant and 
the Jats over the taking out of some 
Hindu procession. Rightly or wrongly 
the complainant as Imam of the mosque 
objects to the procession, while the Jats 
appear to be keen on taking one out. 
There is an -escisting source of dispute. 
This was further proved by a dead pig, 
an animal suffering under particular 
contempt of the Mahomedans, being left 
in the mosque. There is certainly a 
danger of .the breach of the peace, and 
that danger exists in reference to the 
complainant and is likely to proceed 
from the Jats of the village. My difll- 
culty, however, is to discover the per- 
sons among the accused who are likely 
to commit such a breach. As I have 
already pointed out, the trial Court has 
treated ^ the cases of all the opposite 
parties in a lump. The complainant has 
mentioned different persons at different 
times as bearing a grudge against him. 
So far as I can make out the only par- 
sons who are definitely mentioned out 
of the accused are Jaggu, Sheonath and 
Indar about whom he made a report to 
the poliee on 16bh February 1926, 
(Ex, A-2). No doubt the report was made 
a long time ago, but tho same dispute is 
still simmering. They are the only per- 
sons out of the accused about whom it 
could be definitely said that they are 
among those Jats who contemplate a 
breach of the peace. I cancel the order 
of the Sessions Judge with regard to 
Jaggu, Sheonath and Indar and restore 
the order of the Magistrate with regard 
to them. The bonds and , sureties given 
by them shall again become -operative. 
As ^ the rest, 1 do not find definite in- 
dividual evidence against them and 1 
dismiss the application for . revision, as 

regards them. ; 

* ' J:pplieation dimissed, 
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YorNo, J. 

J hang loo Bcti ai and another — Appli- 
cants, 

V. 

Opposite Party, 

Criminal Revn. No. 570 of 1020, De- 
cided on 28th October 1029, against 
order of Sess. Judge, (Jhazipur, D,'- 20rd 
May 1929. 

fa) Criminal P.C.,S.345 (b)— Compourjdable 
offence compounded by document signed by 
all parties present in Court — Magistrate 
ought to pronounce acquittal without delay. 

Where tho offence is compoundabie by parties 
without consent of Court, and it ia so com- 
pounded and a deed of composition filed by all 
parties present in Court, inasmuch as "only 
verification necessary is whether parties signed 
it and understood contents, the Magistrate 
should nob adjourn easy for verification but do 
it without unnecessary delay acejuittiug tho 
accused. fP'llOCl] 

(b) Criminal P. C., S. 345 (b) — Composi- 
tion^“ Withdrawal.*’ 

Composition once effected cannot be with- 
drawn ; .3 C, W. N. 3-22: 3 C. W. N. 518; S':) 

iVffld, 9i6; 21 Cal. 103; 41 Mad, 635 and A.l.li, 
192-5 Lah, 1-59, Ilel, on, [P -110 C 1] 

F. D. Malaviija^'iov Applicants. 

M. WaliuUah — for the Crown. 

G. S, Pathak — for Opposite Party. 

Judgment , — This is an application 
in revision from an order of the Sessions 
Judge of Ghazipui* refusing to convert 
an order of discharge into an order of 
acquittal. The. facts are these; One 
Jagardeo brought a complaint against 
the two applicants under S. 498, 1. P. C, 
On 28th January 1929, the day ap- 
pointed for the hearing of the case, the 
Magistrate was informed that the com- 
plainant and the applicants wished - to 
compound the offence, and at the same 
time a written petition signed by all 
the parties was filed, praying the Court 
to pass the appropriate order. On that 
document itself appeared in the hand- 
writing of the complainant the words 
“the compromise which is written here 
is correct.” The Magistrate passed an 
order that the composition was to be 
verified and appointed 13th February 
for the first hearing. The applicants 
take objection to this order. They con- 
tend that when the composition was 
filed and the offence compounded the 
Magistrate’s duty was, under S. 346, 
sub-S. (6), Criminal P. C., to acquit the 
accused. On 13th February, the com- 
plainant told the Court that 'he wished 
to withdraw from the composition, and 
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the caso was further postponed until 
113rd J larch 1929. On that day tho com- 
plainant (lid not appear to prosacute, 
and tho Magistrate dismissacl the com- 
plaint and di-schargod tho applicants 
under S. 259, Criminal P. C. Subse- 
quently the complainant brought a fresh 
complaint based upon precisely the 
same allegations as in the former com- 
plaint against tho applicants. On this 
the applicants tiled a revision against 
the order of tho Magistrate of 23rd 
Marcli 1929, hy which tlie applicants 
were discharged. 

Tho applicants contond that tho order 
of the Magi v,t rate should have been 
that of acquittal. 

Section 315 makes it clear that an 
oli'enco uudor S. 498 is compoundable by 
the husband of the woman without the 
permission of the Court. Sub-S. (6j 
enacts that the composition of an 
offence under this section shall have 
the effect of an acquittal of the accused. 
The only question, therefore, for the 
Magistrate on 28th January, was whe- 
ther there was in fact a composition of 
the offence or not. The beat evidence 
.he could possibly have was before him, 
namely, a document signed by the 
parties in the handwriting of the com- 
plainant himself that the composition 
was correct. It seems to me that it 
,was entirely unnecessary, when the 
iparties were all present in Court, for 
'any verification of the composition. 
The complainant was literate. He 
signed the document in his own writing. 

It must be presumed, unless it is proved 
to tho contrary, that tho complainant 
well understood the one small para- 
graph that appeared in the document. 

In any case, the only verification that 
was required was a simple question to 
the parties whether they signed the 
document and whether they understood 
its contents. There can be no doubt 
that on that day there was a valid com- 
position within the meaning of S. 345, 
Criminal P, C., before the Court. It 
was, therefore, the duty of the Magis- 
trate upon that day, and without any 
unnecessary delay, to have pronounced 
an acquittal. I am clear that it is in- 
competent for any person once having 
entered into a valid composition to 
withdraw from it, In criminal matters 
ifc is of tho highest importance that 
there should be finality. It has been 
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Suggested in this case that the terms of 
t h e com pos i t i on w ere not carried out 
and that is why the complainant wished 
to withdraw from it. It is entirely 
Dunuterial whether -the terms of the 
composition were carried out or not. 
The sole question is whether there was 
a composition on 28th January. A 
bre.ach of the agreement might give 
rise to other remedies. lam confirmed 
in my view of the law in this matter 
by an overwhelming number of autho- 
rities in the other High Courts of India. 
They are unanimous that a composition 
once effected cannot be 'withdrawn : gee 
Kusum Bewa v. Bechu Beioa (1); Ualo- 
rned Ismail v. Faiztidcli (2); Mahomed 
Kaivti Rowther v. Inayatkulla Sahib 
(3): Mu V. Queen Bmpress (4): iftf. 
.maraswami Ghetty v. Kuppuswavti 
Chettij (5) ; Ram Rup Pal v. Mata Dia 
(6). The revi.sion is accepted, the order 
of 23rd March 1929, discharging the 
applicants is cancelled and au order of 
acquittal substituted. 
v.B./r .k. Reoision allowed. 

(1) [1833] 3 aw. 14.322. 

(2) [1899J 3 O.W.N. 548. 

(3) [lOlG] 33 JIad. 946=31 1. C. 819=2 il.L 

w i9rtn 

(4) US94] 21 a-il. 103. 

(5) [191SJ 4L Mad. 685=34 M. L. J. 317=7 

M. L.W. 274=44 I. C. 583=(1918) M. W. 

N. 493. 

(6) A. I. R. 1025 Lab. 159. 
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Niamatollah, j. 

Ram Phal Sinffh and others“B9iea- 
dants — Appellants, 

V. 

• Baohehu Ram and a?ioi/ie>'"“Plaintiffs 
— Respondents. 

^ Second Appeal No. 1282 of 1928, Pe- 
cided on 9th January 1930, from decree 
of Sub-Judge, Allahabad, D/- 13th April 
1928. 

(a) Adverse possetiion-^Acquitition of tiU* 
in parti land belonging to zamindar-^ActtisI 
ouster is essential. 

* An. ordinary inhabitant of the village oanno* 
acquire title by ad versa possession by merfily 
using part of the parti land belonging to the 
zamindars. Title by adverse possession, 49 re* 
gards such land, oan only ba acquired if 

was an assertion of title on bis part to the 
knowledge of the owners. Nothing short o 
actual ouster will set the law of limitation 
running against the proprietors, who may no 
•object to the residents of the village using 
land without in any way prejudicing their ow 
rights as proprietors. [P 412 C IJ 

{b) Eatementi Act, S. IS — S. IS ® 
wider npplicetion— Prnscriptivn -eaieq*®** 
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can be acquired for storing, for threshing 
floor and for using particular land as court* 
yard. 

Section 15 is of wider application and Is not 
confined to rights of way or of support spocially 
mentioned therein. The expression 'any os her 
easement’ includes a variety of rights similar 
to those illustrated in the section. Pasturage, 
fishery, ferry and similar rights of ease ments 
have been frequontly uph -Id ap those acquired 
by prescription and it is possible to acquire a 
right of prescriptive easement for storing, for 
threshing floor and for using uarticuUr land 
as courtyard: H Bom. 213; 5 Cal. O 

[P 412 C 2] 

Skh'a Frasad Sinha — for Appellant, 
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F, L, Banerjiy H. P. Stw and Ifari 
Mam Jha — for Respondents. 

Judgment. — This is a defendants’ ap* 
peal arising out of a suit brought by 
the plaintiff-respondents for recovery 
of possession of a piece of land shown 
in red and marked A in a plan accom- 
panying the plaint. The reliefs of injunc- 
tion and damages are also claimed. The 
plaintiffs were originally tenants in tho 
village in which the land in dispute is 
situate. They appear to have had culti- 
vation at a fairly large scale. The de- 
fendants are non-resident zamindais of 
jpart of the village. About ten years 
jbefore the institutiou of the suit, the 
I plaintiffs purchased a small share in 
I mahal’ Bbawani Baksh Singh, which is 
one of the three mabals into whicli- tho 
whole village is divided. The defen- 
dants have also a small share in mahal 
Bhawani Bakhsb Singh, besides being 
the owners of the remaining two mahals, 
namely, mahal Kbet Singh and mahal 
Phaldan Singh. The plaintiffs do not 
appear to have ever been the tenants 
of the defendants. They held a small 
area as subtenants from one of the de- 
fendants, tenants. This subtenancy 
came to an end about a year before the 
institution of the present ease. The case, 
as set out in the plaint, is that the 
plaintiffs faaye been in exclusive posses- 
sion of the land in dispute for a very 
long time j^ast and they have used it as 
their threshing floo^ as a place for stor- 
age of rubbish (ghur), as their court- 
yard and^ for certain other p'urposesj 
■the plaintiffs claim their possession to 
^V6 been of a proprietary character. 
What led to the institution of the suit, 
according to the . plaintiffs, was active 
^oterference hy the defendants in their 
onioymenb of the land. 

The defence, to which the defendants 
eventually settled down, was a denial 


of the plaintiffs' possussion, or enjoy- 
ment of any kind, of the land in dis- 
pute. 

No d ocumentary evidence was pro- 
duced by either of tho parties. The 
witnesses examined by tho iiarties sup- 
Itorted the ease of continued possession 
of one party or the other. Both the 
Courts below’’ have believed the ^Yitne8- 
ses examined by the plaintiffs, their find- 
ing being that the plaintiffs have for 

considerably long time used this land 
as a threshing floor and as land for stor- 
age of rubbish (ghur) and cow-dung 
cakes. The plaintiffs' suit for posses- 
sion has been decreed on that finding. 
The defendants liave preferred this 
second appeal. 

As already mentioned the village has 
lieen formed into three “mahals” by 
partition. It is not clear whether it is 
perfect or imperfect; but tho entire 
'abadi' land is joint, in the sense that 
actual division and allotment of it has 
not been made, A certain area out of it 
has been nominated as appertaining to 
each ‘mahal, ' Iti other respects it 
has been left joint, it is, therefore, 
not possible for oitlier of the parties to 
assert, as regard-; a particular piece of 
land, that it is exclusivelv theirs. The 
character of tho plaintiffs’ possassioo, 
apart from their right, ])aa been exactly 
the same during the years that they 
have been oosharors in mahal Bhawrani 
Bakhsh Singli as it was before it. Ever 
since they obtained proprietary interest 
in a small fractional sharr, the character 
of their enjoyment of the land in dispute 
has .not undergone any change. Tho 
result is that-tlieir right of user, what- 
ever it was before they became cosharera 
still subsists. Ovt'3' and above such 
right, they have, in common with otlier 
cQsharerS, a r ight to enjoy the land in 
dispute in proportion to their share. 
Under these circumstances, it becomes 
necessary to ascertain the extent of the 
plaintiffs' right to this land before they 
became cosharers in the village. Neither 
of the Courts . below has considered it 
necessary to find tlie exact position I’e- 
sulting from their enjoyment of the land 
in dispute for a long time. The evidence 
leaves no doubt that they used this land 
for certain purposes for well over 20 
years before they became cosharers. 
Several possible cases are to be consider- 
ed to ascertain the character of the 
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l>lainfcitts to tliis land. They could 

have |>erfectecl a right of ownership by 
ad y else possession, they could have ac- 
. <iuired biie light of easement or they 
may have been only licensees. As to 
wliich of these rights, if any, has been 
.icjuired depends on the nature and ex- 
tent of their possession. In the first 
vase, the right of the prcprietons, who- 
ever they were, including the defendanti, 
sliould be deemed to have been lost. In 
the third case, the plaintiffs are entirely 
at the meicy of the proprietary bodj’, the 
license being always revocable. On the 
evidence, with due regard to the circum- 
stances of the case, 1 am not inclined 
to hold that the plaintiffs were in ad- 

\ ei so possession or tliat they were lice- 
nsees. 

The laud in dispute, as I have al- 
ready said, is part of the abadi and 
has all along been parti. An ordinary 
inhabitant of the village cannot acquire 
title by adverse possession by merely 
using part of the parti land belonging 
to the ;:amindars. Title by adverse 
jpossession, as regards such land, can 
only be acquired if there was an asser- 
tion of title on his part to the knowledge 
!of the owners. Nothing short of actual 
ouster will set the law of limitation 
jiunning against the proprietors, who 
.ma\ not object to the residents of the 
village using parti land without in any 
way prejudicing their own rights aa 
jproprietors. A “riyaya" cannot there- 
fore acquire any right of ownership by 
more than 12 years user of such land, 
except under circumstances which clear- 
y indicate his exclusive possession 
amounting to ouster of the landlord, 
itvidence adduced by the plaintiffs, and 

lieheved by the Courts below, falls far 

short of this requirement. 1 must, 
therefore, negative the plaintiffs’ alleged 
title by adverse possession. At the 
same time I am not prepared to hold . 
that they were only licensees. The 

evidence establishes that the* plaintiffs 

dispute, for more 
than wO years before they became cosha- 
rers in the village, as their threshing 
noor and as laud for storage of rubbish 
and cow-dung cakes openly and as of 
right and without interruption. Their 
residential house is in close proximity to 
the land, in dispute. They have their 

cultivation in the village not far from 

the land in dispute. They must, there- 
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foie, use Soma plot of land for the pur- 
poses referred to. S. 15, Easements Act 
IS of wider application and is not con.< 
fined to rights of way or of support soe-i 
cially mentioned therein. The expres-j 
sion any other easement includes a' 
variety of rights similar to those illust-' 
rated in the section. Pasturage, tisbery, 
ferry and similar rights of easements! 
have been frequently upheld as those 
acquired by prescription, see; for ex- 
, ample, Srey. of State v. Matkurahhai (1) 
and Ckundee Churn Boy v. Shib Ckunder^, 
Mititdul (2). It ia clear from the evi- 
dence that they have acquired a right 
of prescriptive easement for the purpos- 
es already mentioned, and to that extent] 
their right must be conceded by the! 
defendanb-appellants. This, however,! 
will not entitle the plaintiffs to a decree 
for exclusive possession, as has ibeen 
granted to them by the Courts below. 
The i)roprietor of a village is presumed 
to be in possession of his parti land, anl 
user of part of such land by the rij'aya 
is not necessarily dispossession of the 
former. His possession, at least con- 
structive, coiuinues in spite of such user. 

I am, therefore, of opinion that the 
decrees of the Courts below, in so far 
as they award exclusive possession to 
the plaintiffs, cannot be sustained. lo 
so far as the plaintiffs are also cosharevs 
in the raahal in which part of the land 
in dispute is situate, their proprietary 
right as cosharers to the extent of their 
share will not be affected and they will 
be entitled to enjoyment in that capacity, 
with the defendants, who are not exdfl* 

. sive owners of the land in dispute. Tb® 
exact amount of the plaintiffs' share in 
mahal Bhawani Bakhsh Singh is not 
clear and need not be specified for th® 
purpose of this case. 

Under the circumstances stated 
above, I set aside the decrees passed 
by the Courts below and substitute 
therefor a decree to the followinB 
effect: 

^ The plaintiffs are decreed joint posses- 
sion to the extent of their proprietary 
interest in the land in suit. The pla>»‘ 
tiffs’ right of prescriptive easement, en- 
titling them to use the land as thnir 
threshing floor, for storage of rubbish 
{ghur and cow- dung cakes) is declared 
^d an injunction is issued againsi ^ 

(1) il890J 14 Bom. 213. ^ 

(2) [18801 5 Oal. 946=6 C. h. R. 369- 


Sheo Shankar v. Bhup Singh 
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•defendants directing them to refrain 
from interfering with the plaintiffs' 
:i*ighb of easement detailed above. Under 
the oiroumstanoes 'of the case, parties 
are ordered to bear their own costs 
•throighont. 

v.b./r.k. Order aeeordhtgly. 
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Dalal, J, 

Uemmdra Nath and others— Judg- 
iment-debtors — Appallants- 

V. 

TnUhi Singh and others — Decree- 
holders — Respondents. 

Execution Eirst Appeal No. 96 of 1929, 
Decided on 19th December 1929, from 
■decree of SubJudge, Bareilly, D-/ 15th 
•January 1929. 

(a) Decree — Conitruction — Finality — De- 
«cree becomes final after period of appeal. 

Kveo whsre there la no appeal, a decree be- 
comes final after the period allowed for ap- 
peal : 50 AH. 68, Foil, [P 413 0 2] 

(bl Civil P. C„ 0. 21. R. 19 -Suit for pre- 
-emption Decree passed conditional on 
plaintiff depositing particular sum — Costs 
*nesne profits granted to plaintiff till 
delivery Amount of costs and mesne pro* 
if Its can be set off against amount of ; deposit 
— Pre-emption. 

If in a suit for possession the Court passes a 
‘decree for possessiou conditional on plaiutifi^ 
dapesiting a particulat sum and grants costs 
^aud mesne profits till the data of delivery of 
(^ssession the amount of costs and mesne pro- 
fits can be sst off against amount of deposit 
'under the deotee : IG All. 395 at 397 ; 18 
A. L. J. 162, Re/, [P 413 C 3] 

S. K. Mnherji — for Appellanta, 

0. S. Pathak —for Rcspondenta. 

Judgoieht, — The grounds of appeal 
here are eovered by authority. A decree 
■wag pagged for possegsioh on coudifcion 
the plaintiffs’ depositing in Court 
'Rs. 352 within three months of the de- 
■cree becoming final. At the same time 
[^0 plaintiffs were allowed costs and 
16 per mensem mesne profits from 
■the date of the decree to the date of 
the delivery of pogsession. On 18th 
aep|ember 1928, they put in a declara- 
ftion that they had made the payment 
^ setting it off against the sum of 
w. 36442.8 due to themselves for costs 
®®*°0 profits and desired that 
their own decree for Rs. 2-12-8 be exe- 
•outed. ‘ The objection of the judg* 
^^eut<rdebtor8 was that the suit should 
'be^ taken to Ifave been dismissed be- 
cause the sum which the plaintiffs were 
vireoted to deposit was not deposited 
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within fclivee months of 2-jrrl April 
1928. This'objection is in conflict with 

■fc 

the terms of the decree. The words 
used are not three months from the 
date of the decree hut three months from 
the date of this decree bocoming final. 
It is obvious, therefore, that the Court 
meant some date otlier th in the date 
of the decree. It was argue 1 tiiat the 
decree became final on the date of the 
decree, because no appeal was lodged. 
The answer to that is contained io a 
Bench ruling of this Court in SanDtnan 
Siniih V. Eaja Earn (1). It was held 
there that even where fchare was no ap- 
peal a decree became final after the 
period allowed for appeal. The depo- 
sit, therefore, was within time. 

The other objection was that there 
should have been actually deposited' 
by the plaintiffs Rs, 352 and money 
due to the plaintiffs could not be set 
off. 1 think that the analogy of the 
provisions of 0.‘2L, R. 19 (2) may he ap-. 
plied here. In 1894 when the previous 
Civil Procedure Cole was in opera-, 
tion and S. 247 corresponded to 0. 21, 
R. 19, a Bench of this Court pointed 
out in Bliagwan Singh v. Eaton (2) fatl 
397) that : 

“ the object of S. 2 17 ie to -proveut each sidej 
e^ecutiag-a Geccee in resp^ci; of amount? due.j 
whether for costs or otherwise, 'uafier tbei 
same decree. ’’ 

In pre-emption suits this rule has 
always be^n applied - by the Court. 
The law on the subject of a pre-emp- 
tion 'decree is surfimarised in Earn 
Lagan Panda v. Mohammad Ishaq Khan 
(3). When the rule is applied to pre- 
emption decrees it may be applied to a 
decree like the present on the same 
principle. 

This apeeal is dismissed with costs. 

v.IJ./rac. _ Appeal dismissed, 

"fTr^TlTR. 1927 AH. 848=50 All. 68. 

(2) [1894] 16 All. 335=(1390 A, W. N. 133. 

(3) [1920] 18 A. h.3 162=54 I. 0. 395. 

A. I. R. 1930 Allahabad 413 (2) 

Sen, J. 

Sheo Shankar &nA others — Defendants 
—Appellants. 

v. 

Bhup Singh and another — Plaintiffs 
— Respondents. 

Second Appeal No. 1053 of 1928, De- 
cided bn 13th Daoember 1929, from de- 
cree ‘of , Sub- Judge, Etawah, D/- 5tb 
June 19^.' • 
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Agra Tenancy Act, ) 3 .of 1926), S. 19— 
Tenancy created by mortgagee authorized 
to to do --On redemption tenancy is binding 
on mortgagor and if mortgagor desires to 
bring tenancy to close he must do so by luit 
under Tenancy Act. 

Where a i>roi)rietor of land mortgages it by 
a ':i- rtgage, simple in inception, anthori/.- 
ing the mortgagee uudfra special stipulation 
(-itlier to cultivate ifp himsolf or to lot it out 
to tenants, the act of letting out to tenants 
ijecomes an act in tin-* ord inary course of 
business for i>ropcr nianag.'ment of the pro- 
perty and tenancies so ( rcaicd are binding on 
the mortgagor after the ledemption of the 
mortgage in so f.ir that the relationship of 
hindJorcl iunl tenant cantinuas and that if tho 
mortgagor desires to bring the tenancy to a 
close he must do so hy a regular suit under 
r In ■ T: n a n c y A c t : < A. h. J . .s' 03 , llcf. Un- 

vxol’i.sIirJ ey fur Tjf^drd of {icvfxuc 

I oL o. /», .177, fjisl. [p 414 (I 2} 

7v. 1). Miiinri;/a — for Appellants. 

M a 'isu r ,1 1 a ni for Iqlni I .1 h ni fid and 
J}ft/i;rfjri had for Respondents. 

Judgment. TJiis is an appeal 
Ijv the defendants arising out of a suit 
fo5 recovery of possession ot two plots 
namely, 170 and 170. situate in mauza 
Aoarlpnr in the district of Btawah. On 
IGth August 1907 tho plaintiffs ex- 
ecuted a simple mortgage of 69 bighas 
and G bis was in favour of Joti Prasad 
foi Rs, 1,000 and agreed to pay Rs. 50 
annually by way of interest. In order 
to secure the payment of interest to 
the mortgagee, the plaintiffs transferred 
the jJots in dispute to the possession 
of the mortgagee upon tlie understand- 
ing that the mortgagee was to appro- 
priate.the usufruct iq lieu of interest to 
the extent of Rs. 15. and that the 
raoitgagor was to pay Rs. 5 in cash to 
tno mortgagee. For certain length of 
time, the plaintiffs cultivated tho plots 
themselves, and continued to pay rent 
to the mortgagee. Fjater on they gave 
up possession of the two plots and 
autiiorized the mortgagee either to 
cultivate these two plots or to let 
them out to the tenants. In 1917, or 
thereabout the mortgagee let out the 
plots to defendants 3 and 4, The 
plaintiffs redeemed the mortgage on 
16th August 1926. They obtained for- 
mal possession of the plots in dispute 
blit did nob recover actual possession 

which continued with defendants 3 
and 4- 

The plaintiffs alleged that the posses- 
Sion of defendants 3 and 4 after the 
date of, ^he redemptioii of the mortgage 
by the plaintiffs became that, of tres 
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passers and that defendants were liahU 
to ejectment. 

The Court of first instance ’dismissed 
the suit. The lower appellate Cburt- 
has reversed the decision and decreed 
the plaintiffs suit upon the ground that- 
tho legal position of tho defendants- 
after the date of redemption of the- 
mortgage by the plaintiffs was that of 
trespassers and they w'ere not justified 
either in law or equity to resist the ac- 
tion for eiectment. 

The lower appellate Court has not 
been able to view the facta of the case, 
in its proper perspective. The mortga- 
gee was authorized under a special 
stipulation either to cultivate the landl 
himsolf or to let out tho land to ten-! 
ants. In pursuance of this agreement 
the land w'as let out to tenants, This 
appears to have been done in the ordi-, . 
nary course of businees for the proper 
management of the property and there 
is no suggestion that the land was let 
out for ail inadequate rent. Under , 
these circumstances defendants 3 and 4 
must Ho regarded to be the tenants of 
the plaintiffs after the redemption of, 
the mortgage. My attention has been 
drawn to a decision of *bhc Board of 
Revenue /k re Mahajit Bang Das 7^. 
Mangroo (1), The head-note which sup- 
ports the contention of 'the appellants' 
is in the following terms ; 

'* A person holdiug from a thekadar that is- 
ft lepsea of proprietary rights oan asqaiie oocn* 
pincy rights. ” 

The words of tho head-note do not 
find a place in the body of -the judg- 
ment but the proposition may by a pro- 
cess of reasoning, ha held to be a deduc- 
tion or inference from the judgment. 
In the Collector of Basti v. Sarnaniy 

Gharah i^} Piggot, -J., held that : 

teoancios created by moans of a perpetnah 
lease -granted by a usufructuary mortgagaflj' 
are binding on the mortgagor affest the W'r 
demptioii of the mortgage, du-so far that tb^ 
relatiousip of landlord and tenant continue^ 
and that if the mortgagor desires to bring thcj 
tenancy to a close, he must do so by a regnlaf 
suit under tho Tenapoy Act, " 

In the present case although the- 
mortgage in its inception was no moM 
than a simple -mortgage but by thfl 
subsequent agreement betwoen tbop^^J* 
ties it became a inortgage of a dif- 
ferent character qua, the arrangu* 
me nb as to the payment of interosfe^ : 

(1) 3 Unpub, Doc. of the Board of Rev. 

(2) [1911J 8 A. L. J. 802=11 1, 0. 817, 
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^be principle enuncloLtied in the last 
mentioned case is applicable to the facts 
of the present case. Tlio fact that 
"there was no lease at all, makes no 
•difference. The fact that the mortga- 
'.gee was not granting a perpetual lease 
to defendants 3 and 4 is not .the argu- 
ment against the view that he was let- 
ting out the land for purposes of hus- 
’bandry .in the ordinary course of 
management. 

The redemption of the mortgage by 
iihe plaintiffs does not put an end to 
ihe tenancy created in favour of de- 
-dants 3 and 4. It is not necessary for 
me to consider as to whether ' the posi- 
tion of defendants 3 and 4 is that of a 
statutory tenant under S. 19 of Act 
3 of 1926 (local). In the view that I 
take of. the case the appeal succeeds. 
The result is that I decree the appeal, 
■set aside the decree of the lower appel- 
late Court and restore that of the Court 
of first instance with costs throughout. 

V.B./B.K.V Appeal allowed. 
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Mctkbrji and Bennet, JJ. 

Khuh Ohand — Objector — Appellant, 

V. 

Lachman Das— "Decree-holder — Bes- 
'pondent. 

betters Patent Appeal No. 131 of 
1927, Decided on 20bh December 1929, 
from a judgment of Lindsay, J., D/- 26th 
My 1927. 

Ci*u P. c., o. 21. R. 97— af obtained pos- 
''****|^n of certain property in execution of 
decree againit L — Decree set aside in 
'•Ppeal^C, applying for possession of pro- 
perty and K resisting hit claim— Proceed- 
•i*Sts should be treated under O. 2 1, R. 97, 

I ■•"J “ot under S. 144— Civil P. C.. S, 144. 

A suit brought by M against L foe possession 
oi oertaia property was decreed and in eieou* 
viou 01 that decree M obtained possession. The 
I attained by Af was set aside in appeal. 

« made an appUoatioa to transfer to him the 
. of the property granted to Af in exe- 

I I ** decree. K resisted claim of L and 
! nk entitled to possession, 

f Abe (Jeurt passed or deiH treating the proceed- 

■ that the proceedings of the Court' 

if 5®” DO treated as proceedings under 0. 91, 
if" •! 11 ' ** correct procedure to be 

r »»y ogainet the order. [P 416 C IJ 

f 17. S. Bajpai and S, S. Sastry — ^(or 

i . Appellant. , 

j I ' L®ffitfite---fot BespondBnt. 

P - thia ^8 av letters patent 

hronght by doe Khub Cband 


whose position somewhat ohscure. 
There was a suit hiouglifc by Mool Chantl 
against Lachliman D.i-^ and Aelu'u Lai 
in wliicli Mool Cluind ol)tain6cl a decree 
for possession of certain property from 
the lower ('ourts and obtained possession 
in execution of that decree. Ultimately 
his docree was set aside by the High 
Court in second appeal on the grounds 
that a transfer which he had made in 
1895 to one Bansidhar was made to de- 
fraud his creditors and on account of 
this transfer Mool Chand was not en- 
titled to i)ring a suit. During the pen- 
dency of this suit, which was instituted 
on 3rd July 1919, Mool Chand the plain- 
tiff made a deed of sale of the property 
in dispute to Khub Chand, the appellant 
before us, on 26th November 1919. On 
2nd December 1919 the heirs of Bansi- 
dhar, the transferee from Mool Chand 
by the fraudulent sale deed, executed a 
deed of relinquishment in favour of 
Khub Chand. An application \vas made 
without any reference to any section or 
order, by the defendants Lachhman Das 
and Achru Lai, asking the Court to 
transfer to them the possession of the 
property which had been granted to the 
xdaintilf in execution of his decree from' 
the lower Courts. During that proceed- 
ing the present appellant Khub Chand 
resisted the defendants and put forward 
a claim that he was entitled to posses- 
sion. The vakils for the defendants and 
for Khub Chand asked tlie Court to 
treat the proceedings as proceedings 
under 0. 21, B. 97. That undoubtedly 
would have been a proper procedure, 
but apiJarently the Munsif passed his 
order under S. 144, and by that order 
he refused the claim of Khub Chand 
to possession. 

An appeal was brought by Khub 
Chand to the District Judge, who also 
refused the claim of Khub Chand to pos- 
session. Kub Chand came in second ap- 
peal to this Court and a learned Judge 
of this Court held that the proceedings 
before the Munsif should be taken to ha 
proceedings under 0. 2X, E. 97 and 
accordingly he remitted an issue to the 
lower appellate Court as follows : 

*'On 12tli September 1923 was Khub Cband 
claiming in good faith to bo in poBsession of 
the property in dispute on hie own account or 
on Mcount of some person other than the 
jndgment'debtor ?” * 

_ A finding was returned as follows : 
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“Khiib Chautl vvas claiming to be in posses* 
siori on his own account, but he was not claim* 
in 5 innocently and in good faith to be in such 
[. yssession.” 

In accordance with this finding, the 
learned Judge of this Court dismissed 
'the appeal of Khuh Chand. We are of 
opinion in the first place that the 
learned Judge of this Court was correct 
in pointing out that the proceedings 
must be treated as proceedings under 
0. !i!L, R. 97 and the order of the Munsif 
^must be treated as passed under 0. 21, 
R. 99. 0. 21, R. 10 j lays down that any 
party not being a judgment -debtor 
against whom an order is made under 
R. 98, 99 or 101 may institute a suit to 
establish the right which he claims to 
tiie j)re39nt possession of the property ; 
but sul)jccfc to the result of such suit, if 
any, the order shall be conclusive. 

We consider therefore that no appeal 
lay to the District Judge 'and therefore 
the order dismissing the appeal of Khub 
Chand is a conect order. Further, even 
if any appeal did lie, the finding of the 
District Judge to .the effect that the 
claim of Khub Chand was not a claim 
made in good faith would bo binding on 
this Court in second appeal. For these 
reasons wo dismiss this Letters Patent 
appeal with costs. 

I'.n./r.k. Appeal dwnissefl. 
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Shn and Niamatullah, JJ. 

./ vkhu Bkunja — Defendant — Appel- 
lant. 

V. 

Sif-Ioi/ Baksh Singh and others — Plain- 
tiffs and Defendants — Respondents. 

Second Appeal No. 222 of 1927, Deci- 
ded on 20th Decern b0ri929, from a decree 
of Addl. Sub- Judge, Jaunpur, D/- Uth 
June 1926. 

Limitation Act, S. 28— Two mortgage 
deeds — Redemption of prior usufrutuary 
mortgage made conditional on payment of 
sum due under subsequent — Though suit on 
subsequent mortgage be barred, right is 
not extinguished and Court can enforce pay- 
ment on subsequent mortgage in suit for 
redemption of prior mortgage— Transfer of 
'Property Act, S. 61, 

If a suit, if brought ou the second deed of 
■mortgage, is barred by limitation, the right of 
the mortgagee setting up such a deed in suit 
ior redemption of the prior usufruotuaiy mort* 
gage, redemption of whioh is made conditional 
cn payment of mortgage due thereunder and 
under snlsj^quent deed, is not extinguished and 
the Court can direct payment of what is duo 


under the second or eubsequent deed: 37 
034, Diss from. A.I.R. 1928 All. 99, Bel. on. 

[P 417 C 1] 

Badri Naram—iov Appellant. 

Shiva Prasad Sinha— for Respondents,.- 

Niamatullah, J.—Tbis is a defen- 
dant's appeal 'arising out of a suit for 
redemption of a mortgage evidenced by 
a deed dated 19th June 1901, executed 
by one Fateh Bahadur Singh in favour 
of Jokhu, the defendant-appellant, under 
which a two-anna share of village 
Hardua was mortgaged with possession 
for a sum of Rs, 900. The usufruct of 
the mortgaged property is to be set off 
against the interest. By a subsequent 
deed, dated 16th October 1903, the 
mortgagor borrowed a further sam of 
Rs. 525 and hypothecated the property 
already mortgaged agreeing to pay iu- 
teres t at the rate of one rupee per cent 
per mensem. 

It is not disputed that the plaintiff- 
respondents have become the owners 
of half of the equity of redemption and 
are entitled to redeem to that extent 
the integrity of the mortgage having 
been put an end to in consequence of 
certain interests acquired by the mort- 
gagee. The principal quesciou which 
calls (or a decision in appeal is whether 
the defendant-appellant is entitled to 
recover principal and interest due under 
the subsequent deed of hypothecatioD, 
dated 16bh October 1903 before the 


plaintiff-appellants are allowed to re- 
deem the usufructuary mortgage of 19th 
June 1901. It appears that theoha^e 
created by the second deed of loth 
October 1903 relates, not only to the 
mortgaged property sought to be r®* 
deemed, but also to certain other pro* 
parties, which are not covered ^7 ® 
mortgage-deed of 19fch June 1901. 1 
Court of first instance found 
plain tiff-respondents are not entitled 
redeem without paying the proportions 
amount of the mort gage- money 
under the deed, dated. Ifith 
1903, together with half of Rs- | 
principal amount due under » 

the usufructuary mortgage of 19““ 
1901. The amount of such 
nate amount found by that Oonr 

Rs. 157.8-0. , 

The lower appellatq Court i ^ 

allowed the sum , f'S LuSithe- 

under the subsequent 

cation, dated 16th October 1903) 7 • 


1 
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jwbioh appears to have ruled that, if a 
jsuit, it brought on the second deed o£ 
jmoutgage, is barred by limitation, the 
jdefoadant mortgagee sotting up such a 
ideed in a suit for redemption of the 
iusufructuary mortgage, redemption of 
which is made conditional on payment 
of moneys due thereunder and under 
the subsequent deed, the Court cannot 
direct payment of whit is due under 
the second deed. We are unable to 
accept the soundness of that proposi- 
tion. The deed of hypothecation in 
question before us distinctly provides 
that the executant would not be enti- 
tled to redeem the usufructuary mort- 
gags of 190L without previous payment 
of the sum due under the deed of the 

I 

later date. The defendant-movtgageo 
is really founding on this stipulation 
and is entitled bo insist on payment of 
.what is due to him under the second 
Ideed. No question of limitation can 
Jariso as against the defendant seeking 
to enforce a clause occurring in the 
deed, which ho is setting up in his 
dpfenoe. Apart from this, a mortgagee’s 
remedy under a deed of simple mort- 
gage may be barred if he omits to bring 
a suit within 12 years from the accrual 
of the cause of action but his right is 
nob extinguished. It should be remem- 
bered that 8. 28, Dim. Act, is confined to 
suits for possession and does nob apply 
bo a suit by a mortgagee for recovery of 
money due to him by sale of the mort- 
gage property. In cases to which that 
section does not apply, the remedy by 
a suit may be barred but the right is 
nob extinguished. Wo are fortified in 
the view wo are disposed to take by a 
later decision of this Court in Ram 
Kishore Ahir v. Bam Nandaii Ravi (2). 

For the foregoing reasons we set 
aside the decree passed by the lower 
appellate Court and restore that of the 
Court of ' first instance. The appellant 
will have his costs of this Court and of 
the lower appellate Court. 

V.B./B.K. Appeal allowed. 



(1) [imi 87 All. 654=330 1,0. 777=18 A.L, J. 
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(3) A.1,B. 1393 AH. 90. 
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DaIjAL, j, 

Abdul A: i/. — 1’ t a i n b i tY — A ji |)o 1 1 a ti t; . 

V. 

M luini Lai — Dofondanb — Respondent. 

Second Appo.il No. lilU of L9117, De- 
cided on 21th Jinuiry 1030. from a 
decree of Sub-Judge, IlareilU-, D 2oth 
July 1927. 

Limilation Act, Art, 134— Purchaser by 
private treaty from auction purchaser of 
right} of mortgagee is entitled to protection 
under Art. 134. 

.-V purchas-it by prlwito treaty from an 
iiuctiou-purcbasjr of tho rigb*:s of a, mortgageo 
is cjititlod to tho protoctioo afterdod by Art Ivl 
if h..> purebasa 1 i.L the bom ft lo hetief that ha 
\va<? purchasing an absolute propriettry title 
and th; liruitation begins to nui from the date 
of puriih;i9j by prjv.ito tcaaty: 10 L. /. 877i 
Follr, .t. I. II. lOiO d/’rt'Z. HI ,Tnd .1. I. It. 1921 
.1//. 399. Ref. [P -113 U Ij 

Makviudullah , A. _V. lihuaja and 
Mukhtar Akmad ^ ior Appellant. 

Benod Bokari Lal — iov Respondent. 

Judgment. — Ttie facts of the case 
have been given in tiic judgment of the 
lower appellate Court, Mr. Khwaja and 
Mr. Benod Behari Dal have explained 
the facts of tho case and argued tho 
matter with considerable ability. The 
plaintiff sued for redemption of 57 ^ 
sihams out of 144 sihams property 
in niouza Partapur. The plaintiff is 
the purchaser of the equity ot re- 
demption. It appears to me, however, 
that the defendant Manni Lai is full 
owner of 32 sihams out of the 57^- 
sihams which ho holds. .After various 
other transfers, on -9th May 1890 Abdul 
Sattar mortgaged to Karam Khan his 
mortgagee rights. At tho same time 
Abdus Sattar, Abdul Ghaffar and Mt. 
Ajuban mortgaged tho equity of redemp- 
tion in 32 sihams. Karam Khan brought 
this property whicli was mortgaged to 
him to sale, and on 2l3t May 1896, 
there was purchased by Ahmadullah 674 
sihams of property out of 144 sihams in 
mouza Partapur. There had been con- 
siderable litigation over this propen y and 
it was definitely and finally settled by 
this Qourt .on 8th March 1922 that the 
574 sihams sold in execution of Karam 
Khan’s decree included the 32 sihams of 
proprietary rights in Partapur which be- 
longed to Abd i Ghaffar and his wife 
Mt. Ajuban, Whether this finding be 
correct or not there ought to be an end 
to litigation. This Court’s decision was 
given in second appeal No. 1486 of 1919 
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.latod ntli Alai-ch 1922. Even iu th.at 
judgmejit refei’D.riQois made to a litiga- 
tion of.l9_‘2,aaud'itbQJearaod' Ju'dgQs:-of 
this Goml relying on thafc.do(>ision--hel(l 
fcl'at t!]o title to u2 si hams , was res 
iudicata. Ro far I disagree with the 
lower appellate Court which seems to 
cliink that the plaintiil, if tliere were 
no bar of law, was entitled to red 00 m 
o7-i- si hams. 1 liold that the defendant 
is full owner of 1)2 sihams. 

Now remains the question to decide 
whether by reason of .limitation or of 
the provisions of S. 4l,T. P Act, the 
defendant can resist the redemption of 
,25v sihams. Mr. Binod Behari Bal re- 
ferred to the ruling reported in Ghasi 
Rayn w Mt. K 2 shna{i), wliero it was 
iheld tiiat a purchaser by private treity 
ifiom an auction- purchaser of the rights 
of a mortgagee, i.s entitled to the procec- 
tioTi afforded by Art, 134, if ho pur- 
chased in the bona fido belief that he 
NVas purchasing an absolute proprietary 
|titlo. A distinction is mai^e in various 
rulings between a purchaser at auction- 
sale and a subsequent purchaser by 
! private treat}'. In Bo-m Pia ri V Biidl 
Sam (2) It was held that Art. 134 did 
not apply to persons who had acquired 
the mortgagees’ rights by virtuo of an 
execution sale. Applying those rulings 
jit would seem that Manni Bil can claim 
■limitation from the date of hig purchaso 
jby private treaty’ from ilfc, Dulari on 
loth March 1923, Ahmadullali’s pur- 
chase at auction-sale on 2Ut May 18% 
has already been referred to. He was 
a purchaser at auction-sale, so his case 
would not be covered by the nrovision*? 
cf Art. 131. Ahtnadullal. made a simnlo 
mortgage to Mb. Dulari on iiTtli MarcJi 
1903, .and subsequently in 1907 he sold 
the equity of redemption to Bihari Ul. 
Mt. Dulari sued Bihari Bvl and Abmad- 
ullah and purchased the nrouertv ni- 
.u,ction-salo.in 1915 or 1910.'^ 
ment of Mr. Binod Bihari Hal was that 
the period of limitation \vould run from 
the purchaso by Bihari Bd in 1907. 
This argument does nob appeal to me 
because mortgagee rights in full were 
not sold, but only the equity of rodemp- 
tioD, and the mortgagee at the time was 
Mb. Dulari. The defendant Manni Lai 
claims interest from Mt. DuUri and 

0^ thesalo to 

(i; U915J i'* A. h. J, fi7.=30l*0 S'!-! 

(•3) ALR. 1021 All. m 
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Bihar: Lai iu 1907. In my opinion, the 
law IS clear .on the point that if Manni 

LaMiad been in’. ppssessi6n.?fhrl2':y ears 
after purciiasc,-'or if. any, ofhis pred^ces- 

sors in- interest had been a purchaser' by 
private treaty from an auction-pureba- 
ser, the suit would have been barred, 
Tlio ruling of the single Judge reported 


Ghashi Bam v. Mt. Eishna {l}, h 
w-ell supported by authority such as the 
case reported in Venhu ShcUiihi v. 
Bamachcindraya (3). Having regard to 
the circumstances of the present easel 
am of opinion that Art. 134 does not 
apply. 

The next point is whether the suit is 
barred under the provisions of S. 41, 
T P, Act, Here the dafendant had to 
prove the implied consent of the poVaon 
interested in the equity of redemption, 
and the care ho himself had taken to 
ascertain that his transferrer bad power 
to make the transfer and that ho had 
actol in good faith. The implied con- 
sent is presumed from theontrios in the 
village record over since 1895 of Ahmal- 
ullah being full owner of blk sihams. 
It must, however, be remembered that 
the confudion has arisen from the fact 
tiiat he was full owner of 32 sihams and 
distinction w.as nob kept between the 
two portions of properties which lie 
purchased. There had been a great 
many transfers and it would have been 
impossible for any owner of equity of 
redemption to keep oven with those 
transfers, and in a caso of this nature it 
would not bo fair to hold that the owner 
of the equity of redemption had givoD 
an implied consent to the entry of the 
name of AhmaluIUh as full owner. 
Secondly, the matter here is not of a 
trespassei*. Ah mad ullah was a mortgagee 
in possession an 1 enciblad not only to 
possession but to have his name recor- 
do.l in the village papers. What hap- 
pened was that instead of being recor- 
ded as mortgigee of a portion of the 
property ho was recorded as full owner 
of the entire property. 

The next question is of the care taken 
by Manni Lai to investigate the title of 
Mb. Dulari. When there bad been so 
many transfers bo ought to have 6®^® 
back to the mortgage of 9bb May 1890 
and discovered what the mortgage was. 
The subordinate appellate Court has 
t hought that it wis wuf(iri** nt for him w 
* f!J) A.I.R. iSkG Mftd, 01=i9 WiJ- 
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seo that Abmadullah hlcnself boharei as 
fall owner, an I tbo inquiry thereof 
%YOuld amoant to reason able care boing 
tikoa 'T)V bim. Hero’ also tho inquirj’. 
woaW have been satisfaefcory if fcbe dis- 
pute lay between, an owner an i a tres- 
passer and there was no question as to 
"mortgagee rights. In my opinion the 
case is not one which would bo covered 
by the- provisions of S- ii, T. P. Act. 

In the result I am of opinion that the 
plaintiff can redeem 25 1 siham property 
on payment of Rs. 210, A decree for 
redemption shall be prep-ired under 0, 34 
R. 8, Civil P. C, If the money is nob 
paid within the time specified the result 
directed io R. 8 (2) shall follow. The 
money shall be deposited in the trial 
Court within one mouth of today’s date. 
The parties shall be ir their own costs 
throughout. 

Order accord 
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SeK and NiAilATULLAlI, JJ. 

Data Din — Plaintiff — Appellant. 

V. 

ML Nohra — Dafeadanfc— Respondent. 
Second Appeal No 860 of 1927, Deci- 
ded on 7th January 1930, from do^ree of 
Suh-Jndge, Basti, D/- 14bh Peb,"^ 1927. 

U. P. Lftnd Revenue Act (3 of 19011, 
S. 233 K — Suit for declarution of title net 
affecting integrity of partition proceedings 
is not barred 

Where a auit tor declaratiou o£ titla doea 
not aSeot pirtitioa oF union or mahala bat 
leaves the integrity of the pirtithn prooood- 
iaga absolutely uuiQected. the suit is uot 
bitwd by S, 2J3*K : 42 All. 80), Rel on. 

[P 420 C 1] 

S/ttyfl Prasad Sinha and N. (Jpadktija 
— for Appellant. 

S, N* Perma— for R 33 poadenti. 

Sen, J.— Tnis is an appeal by the 
plaintiffs in a suit for declaration of 
title bo certain zimindari prop arty and 
for poisesnpa in the alternative. The 
relationship of the parties will appear 
from the following genealogical ta-jlo ; 

Biijnath 

1 

. / l‘ 1. 

I i Earn Aotar Suraj Bill 

,L I 

I . I I 

I Din S^it Nacain j 

) plaiotiS Q plalatif! I BamSiamukh 

^Mt. Kohta 

' (defondant) 

J Date 0iu and Sat Navain claimed to 

be the nSembers of a joint Hindu family 


witli Rim Baiimuki), husband of Mi. 
Nohra defendant. They alleged that 
Ram'Saumukh died in'ths year 1918 as 
a member of the joint 'Hindu family and 
th^t they bocamo owners of the in'op3rty 
which was recorlod in his name by 
right of survivorsliip and tiiat the iiime 
of Mt. Nohra was recorded iu the 
revenue papers only Ijy way uf aolatii 
cause 

The suit was resisted on the ground 
that Ram Sanmukh died a? a memhor oi 
a divided family, that upon hisdeith 
his property devolved upon his widow 
by right of inheritance, and that the 
suit was obnoxious to tho provisions of 
S. 233- K, Lind Re yen us Act. 

The first Court held that Rim B-in- 
mukh died as a member of a joint Hindu 
family with the plaintiffs, and that 
S. 2J3-K, Lind Reveeua Act, did not bar 
the suit. It accerdingly gave the plain- 
tiffs a d seres. 

The lower appellate Cjiirfc h.i.s not 
gone into tho question as to wliothor 
Ram Sanmukh died as a member of the 
joint Hindu family with the plaintiffs, 
but has reversed the decision of the 
trial Court up..a the ground tint 8. 21 ilv 
operated as a bar to the suit. 

The property in dispute is situate in 
mauza Anchraul in the District of Bisti. 
Csrtiin cosharers of this miuzi applied 
for partition of their shares iu the 
revenue-paying mihal on 7th Deesmber 
1921. l^roclimibion in due course was 
issued under 5. 110, Land Revenue Act, 

against tho other cosbarer w ho did not 

join in the pertition, including the par- 
ties to the present action. Tse present 
plaintiffs applied that a sepa ate patti 
be formed of their share together with 
tho share of Mt. Nohra-. Mt. Nolira, how- 
over, did not join in this application. 
At a later stage, long after tho expiry 
of the period which wa> fixed under the 
proelamation, Mt. Nohr.a applioi tli*t 
her share might be formed into a sepa- 
rate patti. The Assistant Cdloctir give 
effect to this petition and directe I a 
separate pat i to be form id. The order 
of the Assistant Colloetor was reversed 
on appeil. The result was tint while a 
sepatate patti of the sbivo of the plain- 
tiffs was formed, tho shire standing iu 
the name of Mt. Nohra was incorporated 
into the Biq! M&uda mahal. 

It is difficult to understand liow on 
these facts, the plaintiffs’ claim could 
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bo b;irrotl liy S. Land Revenue 

Act. The declaration wliich the plain- 
titT’s souk is that they are fciie owners 
of tho property which stan(3s rocortled 
'in tlio name of Mt. Nohra. The object 
of tliis suit is not to claim anv relief 
itlecting tho partition of union of 
mahals. If tho plaintiHs’ cliim is 
allowed, the only result will he that the 
namo of Mt, Nohra will bo rcoiovod 
from tho revenue records a ml the name 


of tho plaintiffs su Instituted in lior place, 
leaving the integrity of the partition 
proceedings absolutely unatl'eeted. This 
case is in many respects parallel to Lai 
Jicliai! V. Piirhfili (I J. The rule of 
law laid flown t lie re in is directly op- 
l*osod to tho view of the lower appellate 
'Court. 


Wo hold that 8. 2d3-K, fjand Revenue 
.Vet is nc l)ar to the suit. 

The result is that wo allow tiie appeal, 
set aside tho decree of the lower appel- 
late Court and remand the caso to that 
Court for disposal of the appeal on the 

marits. Costs hero and hitherto should 
abide the result. 


V.B./ll.K, Case remanded . 

d) [1920] 4 2 All. 3fU^^5rr<r'2^8 ~L. 
* 110 , 
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Sen and Niamatullah, JJ. 

Abdul Ahad Defendant — Appellant. 

V. 

CJb’iabi Rain Pltiiinfcill— RespoQ^gijf;^ 

S(3cond Appeal No. 1407 of 1926 
Decided on 8th January 1930, against 
decree of Diet. Judge, Budaun, D/- 7th 
June 1926. 

Limitation Act, Art. 120— Suit for decla- 
ration that decree is not binding by person 
whose title IS jeopardised by decree for 
first time is governed by Art. 120. 

Whore titlo of a pofsou is joopardl.ed for thfl 
first time by a decroo in a suit, such a person 
IS entitled to institute a suit for declaration 
that he is not bound by that decree au i tha 
article applicable to such a suit is 120 and 
tho time begins to run from the data of fhn 
invasion of the title: 5 All. 269 and 11 Som no 

a’ w I • ( A • fr ° ° 

A. M. Aztz-r~toi' Appellant, 

Musktaq Ahmad- (ov Respondent. 

Sen, J.— This is an appeal by one of 
the defendants, arising out of a suit for 
declaration that Abdul Wahid was th 
owner of the property in dispute, fchafe 
the said .property was liable to be anld 
in execution of decree No. 162 of 1922 


obtainod by the plaintiff against. Abdul 
Wahid and that the decree in suit Wo 
326 of 1911 obtained by Abdul Ahad 
agamst his son Abdul Wahid wa^ ficti- 
tious, collusive and not bindiug upon 
the son, * 

The relation of some of the .parties 
will appear from the following. geoealc- 
f^ical table; 


Abdus Sim.id 


D uiph'icr 
Abdul Wahid 


Moi^juddiu 
Muani Bsgam 


Abdul Tafwizin- Tahmidau- 
Ahad nisi nisi=Kafat 
— Ghafiir Ahmad' 
Ahmad 

► 

1 

I 


Fat m i Abdul 

Begam Wahid. 

Munni Begam had a son Abdnl Ahad 
and two daughters Tafwizanuisaand 
Tahmidan Nisa. Abdul Ahad was mar- 
ried to Mt. Ratma Begam. ' Abdul 
Wahid is the son. of Abdul Ahad by 
another wife. On 12bh June. 1890, an 
award was^ made on a reference to arbi- 
tration between Munni Begam and some 
of her relations.. Under this award, a 
moiety of the property was given to 
Mb. Patma Begam and Abdul Wahid 
jointly and the other half to Abdus 
Samad, who was another son of. Munni 
Begam. On 30th May 1901, Abdul 
Wahid executed a simple mortgage of 
the property in suit to Cbhabi Ram 
plaintifif-respondenfe. In . 1905. Tafwi* 
zannissa and Tahmidunnis^a the two 
daughters of Munni Begam instituted a 
suit for tho avoidance of the award. 
The suit was decreed and their claim 
to a portion of the property was recog- 
nized by a decree dated lOth May 1905. 
On i4th July 1908, a second award was r 
made between the members of the 
family under whioh one-sixth share of 
Tahmidunnissa .in manzas Kali Madho- 
.pur and Ismailpur was given to Abdul 
Wahid and others and the share of 
Tahmidannissa in mauza Gangapur was 
increased in exchange of the above 
aforesaid property. On 22nd November 
1910, Tafwiznnnissa sold her share in 
manzas Eeli Madhopur and Gangapur 
to Abdul Wahid and others. On 16th 
October 1911, Abdul Wahid executed 
another mortgage in favour of Chhabi 
Ram and the consideration for this 
mortgage was the earlier mortgage, 


1930 Abdul Ahad V, CflHABi Bam (Seu, J.) Allahabad 421 


^atod 30th' May 190 L, which has already 
been referred to. In 1911, a suit was 
launched by Abdul Ahad the father 
against Abdul Wahid for a declaration 
that the property mortgaged to Chhabi 
Bam was his property and did not 
belong to Abdul Wahid. This suit was 
numbered and registered as 326 of 1911, 

On I5tlr December 19 LI Chhabi Ram 
sought- to be impleaded as a defendant. 
This application was resisted by Abdul 
Ahad and was rejected by an order 
dated 16tb December 19 LI. Chhabi 
Rim instituted a suit on foot of his 
mortgage dated 16sh October 10 1 1, 
against Abdul Ahad and Abdul Wahid 
the mortgagor. The suit was decreed 
against Ab'iul Wahid but was dismissed 
against Abdul Ahad the father. This 
was on 6th December 1922. A final 
decree was obtained by Chhabi Rira 
which he sought to execute by sale ol 
the ihortgaged property. Abdul Ahad 
inberveuod. Curiously enough, the 
Court below did not try the question 
raised by Abdul Ahad’s application in 
the course' of the execution proceedings. 
It, however, ordered that the applica- 
tion of AbdiAAhad be treated as a suit. 
The present suit was instituted by 
Chhabi Ram on 13th October 1925, in 
which he sought the reliefs which we 
have already enumerated, upon the 
ground that Abdul Wahid was the 
owner of the property in controversy, 
that he was competent to mortgage 
the property to Chhabi Earn on 16bh 
October 1911, that the decree dated 
6bh December 1922, was properly ob- 
tained against Abdul Wahid and was 
executable by sale of the mortgaged 
property, that Abdul Ahad had no 
interest in the^ property whatsoever, 
and that the plaintiff was not bound 
by the decree obtained by Abdul Ahad, 
the father against his eon Abdul Wahid 
which was a fraudulent and collusive 
decree. 

Abdul Ahad contested the suit on the 
ground that ho was the owner of tho 
property, that the decree obtained by 
him against his son Abdul Wahid in 
suit No, 326 of 1911 was not vitiated by 
fraud cbllusion and that the plain- 
tiff's 'claim 'was time barred. 

¥ * ■■ 

It may be mentioned that the.plaintiff 
in repudiating the claim of Abdul Ahad 
reUed: upon S.’ 4l,\T, P. Act, as being 


the transferee of tlie property from tho 
ostensible owner. 

The Court of first instance dismissed 
the suit. Jb overruled tho plea of estop- 
pel, upheld tho plea of limitation and 
held that Abdul Ahad the father and 
not Abdul Wahid was tlio owner of the 


property in dispute. 

Tlie lower appellate Coiiit has re- 
versed this decision and decreed the 
plaintitf’s suit. It came to tho conclu- 
sion that the plaintiff’s claim was not 
barred by limitation. It manifestly 
intended to find that Abdul Ahad was 
precluded by S. 41, T. l\ Act, from im- 
pugning the title of his son Abdul 
Waaid. Thera was no trial of tiie issue 
as to wliother Abdul Wahid or Abdul 
Ahad was tho owner of the property in 
dispute. Abdul Ahad appeals from this 
decision and his main contention is that 
the plaintiff’s claim was time barred. 

It has been argued that tho decree in 
suit No. 326 of 19 1 1, was obtained in 
July 1912. Assuming that this decree 
was collusive or fraudulent, Clihabi 
Ram the plaintiff bad knowledge of this 
fraud so far back as 15th Decembei 
1911, when he intervened in tho said 
suit. His application, however, was 
rejected on 16th December 1911. The 
present suit was not instituted till 
13th October 1925. It has been strenu- 
ously argued that the suit is co 7 eied b) 
Art. 95, Dim. Act, and the claim for the 
avoidance of the decree in Suit No. 326 
of 1911 is statute barred. 

Our attention has b^en drawn to tho 
decisions in Badha Prasad Svigk v. 
Bkagwan Rai (0 and Parekh Ranchor 
V. RaiVakkat (2). The facts of these 
ca<« 0 S are in our opinion toto cao.o 
different from tho facts which have 
rtiven rise bo the present appsal. ihis 
?s nob a suit for the avoidance of a 
decree, nor it is a suit for setting aside 
a decree obtained by fraud within the 
meaning of Art. 95. The claim is tor, 
declaration that the plaintiff ^ i 
bound by the decree m ,^0. 

1911. There can be no doubt that tne 
article applicable bo a suit for decora- 
tion of this description is Art. 120 and 
not Art. 95. The plaintiff was entitled 
to institute a suit of this description 
within six years from tho date oL the, 
invasi on of his title. Pri or to 6bh De- 
ll) 11*^931 5 All. 289=fl883| A.W.N. 83. 

(-2) [18811 11, Bom. 117. 
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ct3ml 4n' wiicii lio obtained the 

"b:cu '0 ag'iin^t' .Vbclul Wahid mortgagor, 
lie iuid no light to prccpcd against tho 
I'ropni'ty ill (lifpute. Jlis title to tho 
pi Opel Ly was jeopard for the first 
timo wlitn Abdul Ahad tlio father itifccr- 
voiH'd in the courso of Abe execution 
picceedings and claimed to bo the abso- 
lute owner of the p' 0 { ei’ty. This was 
'done sometime on or about 2nd October 
1920. Tho suit was instituted on 13th 
Outoher 1020, and is clearly within 
timo. 

Tho pica 01 cstopjiol was argued in 
tlio Court below, but thcro is no clear 
Unding on this point, Tlie learned 
District Judge held that the plaintiff 
had made sisfricient inquiry and loft the 
matter there. ;\s wo Iiavo already 
noticed there is no finding on tho ques- 
tion of title of eibhor the mortgagor or 
of ;\bdul Ahad to tho property in dis- 
pute, wo aro of opinion that this appeal 
cannot bo satisfactorily disposed of 
wibbeut having a clear finding on this 
point, 0 I’omit tho following issues 
to tho lower appellate Court: 

1. Wht'thor Abdul AbaJ or Abdul Wahid 
w.ts tho owner of the property iu dispute ? 

2. Whether .A.bdul Aliad was precluded by 

^ Dorn asserting bis title to 

tho property mortgagod to Chhabi Ram plain- 
The Court below is diroctod to sub- 
mit its findings on these issues within 
two months from the dato of receipt of 
this order. Tho parties are permitted 
to adduce further evidence if they are 
so advised. On return of tho findings 
the usual ten days' time shall bo al- 
lowed for objections to the findings, 
v,13,/r.K. Case remanded, 
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Sen, J, 

Shcoiahal “Defendant — Appel- 

V, 

Lal^^a}aiu Prasad Chand and others 

--Piaintift and Defendants — Respon- 
dents. 

Second Appeal No. 1018 of 1928, Deci- 
ded on 27th January 1930, from decree 
of Second Addl. Disfe. Judge, Gorakhpur, 
D/. 9th March 1928 

(a) Cosharer^One eoiliarer can sue Ires- 
poiseiiion ©f ©ntfre propertvs 
Vhere property 13 held in ooparcenary, or 
m co-ownerahip, it is open to any one of the co- 
snarers to maintain a suit for possession of the 
entire property against a trospassor. Tho reason 




ronhoi-ulo isthat in the atstuco d a parti- 
-ion the right cf each co-owner extcnits to the 
^vhob propel ty jointly with the other eo- 
owners ancl that the attempt to rsclaim the 
property is for tho obvious advantago of all tho 
ccsbarcrs. jp ^24 q o 

lb) Jenifer of Property Act, S. 41-Bene- 
iit under S. 41 cannot be allowed to pur-* 
chaser who having many avenues of cnoutry 
beforehim which if prosecuted would lead 
to ostensible nature of transferrer’s riglits 
refuses to do to, ' 

Whtro there are certain avonues of enquiry 
open to tho purchastt and that if the enquiry 
wore followed in that direction, it would havo 
led him to tho discovery cf tho fact that tfaa 
vendor was not the real owner of the property 
transferrod, and the purchaser rofuses or omits 
to make suuh enquiries, tho purchaaser cannot 
00 allowed to tales advantage of 3. 41: 11 Beng. 
I>. n, 4 0 at p. as fP.C.), Rel on. [P425 02} 

Uarilans Sakai — for -^ppellautf. 

K. iV, Eatju and S. P, Sinka—hv 
RespondontSi 

Judgment.— This and tho connected 
appeal (S. A. No. 1019 of 1928), aiiso 
out of a suit for possession of certain 
arazidari plots in mouza Kobri in tho 
district of Gorakhpur. Tho entire vil- 
lage Kohri Buznrg was the property of 
Raja Krishna Kissen Chand. Tho plain- 
fciff-rospondent claims descent from him 
and his relationship with t|^ Baja will 

appear from tho following genealogical 
table: 

Raj.^ Sital Prasad Chand 


« . - J ' 

Raja Krishna Kiahoro 
Chand 

=Ran) Rajbana Kiiari 

Rajaja Maliadeo 
Prasad Chand 
(adopted sou ) 

I 


Babn Mababal Ghsad 

Baba Harihar Pra- 
sad Cband 


r,:il Babadar Pra- 
sad Cband 


- I 

Kisson Prasad 
Gbaod 

— Dolhta Baj 
Knman 

Bit Bahadur Obaac 


I 


Babu Raj Baba 
dur Chand 
iDoft. 9; 


L,ila> Naiain Pra- 
sad Chand 
(Plff.) 

Tho plaintiff alleges that the estate 0 
Raja Krishna Kiahoro Chand was honey 
combed with debts and the Raja^ wai 
always beset with a swarm of crejJiters 
Tho Raja with a view to save hie pro- 
perty executed a number of transfers m 
favour of his relations pr dopendente. 
These transfers were merely eoloarabfe 
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and w0i‘O no moro than cloaks to shield 
tbo property from oiedibors and that in 
fact Raja Krishna Kishoi’o’Chand conti- 
nued to bo tho owner of tho property 
transferred. .As a part of the scheme 
he executed a conveyance of mouM 
Kohri Buzurg in favour of lUni Raj bans 
Kunwari. Tho property was sneces- 
eively transferred to Adhin Das, Hari- 
har Prasad Cband and ilt, Ntnlii Bibi, 
Tbo woman last mentionod was a mis- 
tress in tho Ueoping of tho Raia. On 
18th Jnly 1870 Me. Nanhi Bibi executed 
a sale-deed relating to moiiza Kohri Bu- 
zurg in favour of Mt. Mohan Kunwari, 
wife of Baja Mohan Prasad Chand. Tho 
plaintiff's case is that no consideration 
passed undor tho sale-deed and this 
transaction was tho machinery employ- 
ed for obtaining an acknowledgment 
from Ut, Nanhi Bibi that she was not 
the owner of tho property and that tho 
real owner of tho proporty was Raja 
Mahadoo Prasad Chand. On 13bh May 
iyi4, Mt. Mohan Kunwari sold tho pro- 
perty in disputo to Shootahal Du boy, 
the dofendant-appollant for an ostensi- 
ble ' cousideration of Rs. 2.100. Tho 
plaintiff allog^s that Mt. Mohan Ivun- 
wari was not the owner of the property, 
that he was tho owner of tbo proporty 
by reason of his descent from Raja Ma- 
hadoo Prasad Chand and that ho alone 
was entitled to claim the proporty from 
tbo vendee by reason of a custom in tho 
family whereby tho property vested in 
a single heir and tbo rule of primogeni- 
ture prevailed. By a subsequent amond- 
mjnt, tho plaintiff claimed to recover 
this property by reason of being a co- 
sharor with bis brother Raj Bahadur 
Cband and his cousin Bir Bahadur 
Cbaud, who are alleged to bo raombors 
of a joint family with him. 

Sheotabal Dubey contested the suit 
upon a variety- of grounds. Ho de- 
nied that Mahadoo Prasad Chand was 
the adopted son of Baja Krishna 
Kishoro Chand. Ho impugned tbo legi- 
timacy of tho plaintiff an 1 averred that 
plaintiff’s mother Mt. Bhoosaran Kun- 
wari was the daughter of ono Bhanta 
Kunwari who was a brahmin widow. 
He pleaded that Bhanta Kunwari was 
tbo mistress of Baba Thakur Prasad 
Singh and that Mt. Sboosaran Eun- 
wari was born to them and that Baldeo 
Prasad Chand was not and conld not bo 
^wlblly married to Bhoosaran Kunwari. 


trJiiHfers which had successively taken 
place from Raia Ki'ishna Kishore Chand 
right up CO Mt. Xanhi Bibi were real 
transfers for coasidcritiou, that Nanhi 
Bibi was the full owner of tho proporty 
by her purchase and that !Mfc. Mohan 
Kunwari was the absolute owner of the 
property under the purchase <hited ISth 
July 1B70, that tho latter pa-sed .i good 
title to tho property in dispute ’under 
tbo salo-docd dated 13th May ihl l, and 
that tho plaintiff’s claim was barred by 
S. -U, T. P. Act. Tho defendant ;iUo 
contended that Raj Bahadur Chand and 
i^ir Bahadur Chand not having joined 
tho claim, tho plaintiff was in no case 
entitled to possession of more than a 
quarter share in tho disputed proporty, 

Tho Court of first instance found that 
Mahadeo Prasad Chand had boon adopt- 
ed by Raja Krishna Kishore Chand, 
that Mt. Sheosaran Kunwari the mother 
of tho plaintiff was a Thakur woman of 
logitimato descent and that tho pedigree 
sot up by tho plaintiff was fully proved. 

The Court of tirst instance, however, 
found that tho plaint iff’ hid failed to 
make out tho case that tho several 
transfers hold in succossiou from Raja 
Krishna Kishoro Chand right up to Mt, 
Nanhi Bibi we to not genuine transac- 
tions. There was evidence to indicate 
that those transfers had taken effect 
and w’oro not moro devices to protect 
the property from tho creditors of Raja 

Krishna Kishoro Chand. 

Tho Court of first instanco further 
found that tho sate-dood dated I8bh 
July 1870. oxocubed by Mt. Nanhi Bibi 
in favour of Mt. Mohan Kuuwari was a 
roal transfor from tho vendor to the 
vendoo and had boon o.xecuted for cou- 
sidoration. 

Tho trial Court ropollod tho ploa that 
S. 41, T. P, Act, was a bar to tho suit. 
It appears that Sheotalial Dune had not 
oared to examine tho title-deed of his 
vendor before ho purchased the property 
on 13th May 1914. Relianco was placed 
upon several transfers made fay Mt. Mo- 
han Kunwari, but Shootahal Dubey had 
not cared to oxammo tho docunaonts 
unler which the transfers wore made. 
Indeed those documents wore not pro- 
duced in evidence in this case. It was, 
therefore, not possible to say whether 
Mt. Mohaa Kunwari was patting her- 
self forward as the absolute owner of 
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tho ])iop 0 jfcy V. bile making tli 0 fcransfors 
or \vas doing so as fcbe guardian of lier 
uiinor sons. The Court; of first instance 
lieiu that under fclie sale -deed dated 
istb July 1870. Mt. Mohan Kunwari 
\\as not tho real owner of tho pro port'/ 
)Ufc that tho property was i>urchii 3 ed for 
Jier husband Mahadeo Prasad Chand 
and her two sons Raideo Prasad Chand 
;uid Krishan Prasad Chand. Tho result, 
tlioreforo. was that Mt. Mohan Kunwari 
was not the owner of the pioportv and 
i-oiud pass no titje to Sheotahal Dubov 
Km‘' 'l-'toil 13sh Miv 

fi i I instance hold 

tha the piaintiir had failed to prove 

tliat ho wa.s a inemhcr of a joint familv 

witJi Ins cousin iiir liahadur Chand. “ 

Asa result of the aforesaid findings. 

dienial Court granted the plaintiff a 

decree for a moiety share in the plots 
*n dispute. * 

iiotli the [jaities woici dissatisBod 
'Mth the deceo and preferred appeals. 

ho appeal of sheotahal Dubay was 
niimbereu as Civil Appeal No. 73 of 1927 
and that of Lil Nsrain Prasad Chand 
'vas rogistorod .as G39 of 1927. These 
t»o apiwals were hoard and disposed of 

tnh!Pn Shoo- 

tahal Dubov was dismissed. The ap- 

pea 0 il Narain Chand was allowed. 

The re.sult was that tha plaintiffs claim 

"ecreed in its entirety. 

ate Court have given rise to the ap- 
peals which ara now before this Court 
lor consideration. 

In appeal No. 733 of 1927, tUo lower 
appellate Court agreed with the finding 

thof props'! 

ahadeo Prasad Chand was the 

adopted son of Raja Krishna Kisliore 
Chand and that the plaintiff’s mother 
was a Thakur woman of legitimate des- 
cent,. It also agreed with the trial 
Court m holding that the various trans- 
ers impugned by tho plaintiff were real 
transactions and for consideration. The 
lower appellate Court upon a considera- 
tion of the peculiar nature of the recital 
contained in the sale-deed dated ISth 
July 1870, coupled with other evidence 
documentary and circumstantial, came 
to the conclusion that under the sale- 
deed referred to herein-not Mt. Mohan 
Kunwari but her husband and her sons 
wore the real purchasers of mouza Kohri 
Buzurg from Mt. Nanhi Bibi. A plea 
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had been taken in the memorandum’ of 
appeal that the suit was barred by S/ii 
T. P. Act. This plea, however, was 
abandoned and was nevfer pressed. The^ 
lower appellate Court observed that the 
defeDdanfc-appellant was not entitled to 
tlio protection afforded by S. 41. T P 
Act because he was not a purchaser ih* 
good faith inasmuch as bo had not even 
cared to look into and examine the titled 
deed of his vendor. Upon these findings 
appeal No. 733 of 1927 was dismissed. 

1 'cross-appeal, the lower apiiel- 

late Court did not go into tho question- 
whether tho pretension of the plaintiff 
founded upon imp irtibility and the law 
of primogeniture had boon estalishad^ It 
does not even go into the question as to 
whothar Bir .Bahadur Chand- was a 
member of a joint family with the plaiov 
iff. Indeed, it was unnecessary to go 
into these questions because the plain- 
tiff was entitled to a decree for posses- 
sion of the entire property claimed by 
ouster of the defendant who was a-raok 
trespasser for the obvious reason that the 
plaintiff was a cosharer with his bro-, 
ther R'lj Bahadur Chand and his cousin; 
Bir Bahadur Chand. Where property is; 
held in coparcenary or in co-ownership,^ 
it is open to any one of the cosharers toj 
maintain a suit for possession of the en- 
tire property against a trespasser., The 
reason for the rule is that in the ab- 
sence of a partition, tho right of each 
co-owner extends to tha whole property 
jointly with the other co-owners and 
that the attempt to reclaim the property 
is for the obvious advantage of all the 
cosharers. 

In this view appeal No. 1019 of 1928. 
must fail and is dismissed with costs. 

In appeal No. 1018 of 1928, three 
points have been urged by tho appellant. 
The pedigree has bean impugned upoii 
the ground that the lower appellate 
Court has not given due weight to a 
mortgage of the year 1899 in which Mt. 
Benhsa Kuar has been described as the 
kept mistress of Thakur Prasad Singh. . 
In .this document Mt. Benhsa Kuar has 
been described as kept mistress of Tha-' 
Kur Prasad Singh and this description,., 
to Speak the least, is very peculiar. It 
does not, however, appear how this- rebi- 
tal in this document is admissible ip 
evidence. It is not an admission byi th® 
plaintiff or of any person from whom t bo 
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plaintiff derives bis title. It is not a 
stateoaent of a person, who is deid, or 
who cannot be found and whose state 
ment may be treated as adtnissihlo under 
S. Evidence Act. The Courts below 
did not discard the document on the 
ground of its inadmissibility although 
they were clearly entitled to do so. 
They,. however held that this document 
W'as not of much evidential value and- 
• was, in- no case, weighty enough to pre* 
vail against the voluminous evidence, 
oral and documentary, produced by tho 
plaintiff. The finding arrived at hy tho 
Court below was clearly based upon a 
balance of evidence on the record and 
cannot be ohallonged in second appeal. 

The plaintiff contended that, under 
the sale- deed, dated 18th July 1870, Mt. 
Mohan Kunwari was not the owner ol 
the property and that she was a bena- 
midar for her husband and her sous. In 
this document the purchaser has been 
mentioned as Mt. Mohan Kunwari, wife 
of Raja Mahadeo Prasad Chand and 
guardian of her minor sons. There is 
nothing unusual in describing the fe- 
male purchaser as tho wife of Baja Ma- 
hadeo Prasad Chand but it is something 
very peculiar and unusual to describe 
her as the mother and guardian of her 
minor sons. There was no difficulty in 
the construction of the document but 
the Courts below were entitled to take 
into consideration the peculiar nature 
of the recital referred to above in con- 
sidering the question whether Mt. Mo- 
han Kunwari was purchasing the pro- 
perty on her own account or on account 
of her husband and her minor sons. The 
Courts below took into consideration a 
number 'of other matters which were 
relevant to the issue and which wore 
founded upon documents of an unim- 
peachable character. Upon these data, 
they came to the conclusion that the 
real purchasers of the property were 
Raja Mtihadeo Prasad Chand and his 
two sons. This was a finding of fact 
based upon evidence. The plaintiff has 

I 4 ^ show that this finding is vitia- 
Md by an error or misapplication of law'. 
Ihis finding, therefore, must stand and 
oanuot be displaced by the appellant. 

It . has been argued that the suit is 
arred by S. 41, T. P. Act. The point 
iu the written statement. A 
Issue was framed. The Court 
^ instance held that the defendant 


was not entitled to tho benefit of S. II, 
T. P. Act, and enumeratod a number of 
circumstances which were fatal to t!m 
defondant’s idea. It :ip] oarod that the 
defendant liad not jaid to tho vendee ’ 
the full amount of tho s.ilo considera- 
tion. lie had made no enquiiies into 
the vendor’s title. Ho liad not caved to 
examine tho various documents f)f tians- 
fer executed by Mt. Mohan Kunwari 
from time to time with a view to satisfy 
himself wliether slio had held herself 
out in those documents as tho absolute 
owner of the property which she was 
transferring under those instruments. 
Upon these facts tho Court of first ins- 
tance was justified in coming to the con- 
clusion that the conditions of S. 41, T. 
P. Act, were not lulfilled in the case, 

It ouglit not to bo lost sight lof that 
S. 4L, T. P, Act, is a statutory recogni- 
tion of the principle enunciated by the 
Judicial Committee in Earn Cooma? v. 
McQueen (l): 

“ It is a principlo of natural equity that 
whera one man allows another to hold hitnsen 
oat as the owner of an estate, and a third per- 
son * purchases it for value from the apparent 
own'T, tne man who so allows the other to hold 
himself out shall not be permitted to recover 
upon bis secret title, unless ho can overthrow 
that of the purchaser by showing either that 
he had direct notice or something which 
amounts to constructive notice of the real title, 
or there existed circumstances which 'ought to 
have put him upon an enquiry that, -if prosecu- 
te i would have led to a discovery of it." 

There can be no manner of doubt that 
there were certain avenues of enqu iry 
before the appellant and if the enquiry 
had been followed up it would have led, 
to a discovery of the fact that the plain- 
tiff and his brother were the real pur- 
chasers of the property. 

Section 41, T. P. Act , was pleaded in 
the.momoriindum of appeal to the lower 
appellate Court but it was not pressed 
That Court, however, without going into 
the evidence in full endorsed the find- 
ing of the trial Court that the plaintiff 
having refused to examine the title deeds 
of bis vendor was rot entitled to the 
the benefit of S. 41, T. P. Act. 

The appellant' cannot bo allowed to 
take a plea in second appeal which he 
had deliberately given up in tho lower 
appellate Court. It would be unfair to 
that Court and also to the respondent 
if the appellant is allowe d to rev ive tha t 

(t) 11 Bong. li. R. 46=1, A. Sup, Vol, 40=18 
W. R. 1G6=3 Sar. ICO (P.C.). 


’-tj Allahabad 


Fateh Sinc ii v. riuim J^ingu (bulaimaD, J.) 

plea. The result is tiiat this appoil fails 
anil is dismissed \vit!i cosis. 

Appeal (Usmi.'iieJ, 
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JJUKhRJr AND Bennet. JJ. 
Jaijnaraiii A'u..^i and others; — Defen- 
dants — .appellants. 

V, 


i.laya Kanbi and o/F. /'.'S -Plain tiffs — 
Kespondonts, 

liotters Patent .-\ppcal No. 6-2 of 
1928, Decided on lltli January* 1930, 
from judgment of Dalai, J., D/- 23rd 
Fe biliary 1928. 

Agra Tenancy Act (2 of 1901}, S. 4— 
zamindar accepting person as occuponcy 
tenant in succession to last bolder — Mort- 
gagee from previous holder cannot set aside 
such succession. 

Where a i;ainimlar accepts ;i person a.-i siic- 
ee.ssor to a liolder of on occupiincy toiianey, 
such person does in fact succeed to tbo original 
tenant it is not open to a mortgagee of tho 
holding from tho previous holder to chiuithat 
the succession should bo sot aside. [P Ut 0 1] 

IJania tdaa Prasad — for AppeUa^t^3. 

( ladadhaf Prasad — for Respondents. 

Judgment. This es a lattors patent 
appeal by the defendants against a decree 
for redemption of tho mortgage hold 
by the defendants as mortgagees on a 
certain occupancy holding. Tho dofon- 
dants claim that tho plaintiffs arc not 
QUtitled to redeem this mortgage. The 
original mortgage was executed on Chait 
biidi 13, 139-1 for Rs, 199 by Ablad in 
favour of Bhukhan and Prithi, Bhu- 
khan and Prithi are tho ancestors of tho 
defendants. It is found as a fact by 
the lower appoallato Court that Ahlab 
19 a collateral of tho plaintiffs but that 
tho plaintiffs did not share in cultiva- 
tion of Ah lad. On the death of Ahlad 
the zamindar accepted tho plaintiffs 
as his successors in tho occupancy 
holding and in a suit for onhan cement 
of the rent of this holding in 1910 tho 
zamindars made defendants as mort- 
gagees and plaintiffs as mortgagors par- 
ties to the suit. Wo are of opinion that 
when zamindar accepted the plaintiffs as 
successors to Ahlad in this occupancy 
tenancy tho plaintiffs did in fact suc- 
ceed to Ahlad and it is not open to tho 
defendants as mortgagees to claim that 
succession should bo set aside. The 
relation of landlord and tenant is de- 
dned by S. 4, Act 2 of 1901 as a con- 
tract between tho landholder and the 
tenant. 


Accordingly we consider that tha 
point raised by this appeal has no force 
and wo dismiss this letters patent ap- 

^ ‘R'/R.K. Appeal dismissed. 
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SULAIUAN^ .\ND BaNEEJI, JJ, 

Fateh Singh and Defea 

dants — Appellants. 


V. 


Prithi Singh and Defen- 

dan t Respondents, 

Second Appeal No. 23dO of 1927 , 1 ) 0 - 
cidod on 7th February 1030, from a 
decree of Sm. C/C. Judge,, Moeiut, D/- 
23rd August 1927. 

Transfer of Property Act, S. 118--CoBii- 
deration partly in cash and partly prop- 
rietary interest in land — Transfer is ex- 
change not sale — Transfer of Property Act, 
S. 54. 

If p3.r6 of tho cousidoraiioa givon by tie 
A’endco ivas propi-ictaTy iotarcst in -land and 
p.iit was Cash con sid- ration tlio traDSactioa 
is not ono of Silo but ono of oxchiugo. 

[P 427 C 1] 

.Iw6i7:di Prasad- for Appellants 

N, G. Vaish— for Sespondents. 

Sulaiman, J — These three appeals 
Jiro connected and arise out of two suits 
for pre-emption. The first was to pre- 
empt a sale deed and the second to pie* 
empb a deed of exchange which was 
taken during tho pendency of the for- 
mer suit. The defendant pleaded that 
by virtue of this deed of exchange they 
had become cosharors in the mohal and 
were entitled to resist the claim. The 
plaintiff on the other hand alleged that 
the deed of exchange was really a deed 
of sale. Both tho Court below have 
treated this deed as one of sale on tbt" 
ground that tho land transferred by the 
vendee was tho proprietary, interest m 
certain rent-free grants which were 
yielding no income and that Hs. 85 was 
secretly paid by the vendee in considsra-* 
tion for tho land which he acquired. 
The Courts below have not held that 
the transfer of the proprietary interest 
in tho rent-free grant was a bogus and 
fictitious trausactioQ the proprietary in- 
terest nob passing. What they have 
thought is that because cash also was 
paid tho .transaction was ono of sal®* 
This view is obviously wrong. Und®*^ 
S. 118, T. P. Act, when two persons 
mutually transfer the ownerehip of one 
thing for the ownership of another, 
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neither thing or both things being 
money only the transaction is called an 
exchange. It is therefore obvious that 
if part of the^ consideration given by 
the vendee was proprietary interest in 
land and part was cash consideration, 
ibho transaction was not one of s-ilo but 
|one of dxchange. In these circumstan- 
ces the Courts below were wrong in 
treating it as one of sale. 

The result therefore is that both those 
appeals must bo allowed and the de- 
crees of the Courts below sot aside and 
the plaintiff’s suit dismissed in both the 
cases. But inasmuch as the deed of ex- 
change was taken during the pendency 
of the first suit (No. 1082 of 1926) tho 
pliantiff should bo given his costs in 
the first Court which should bo homo 
by the defendants. The defendants will 
have their, costs in 'the lower appel- 
late Court and in this Court in this caso 
from the plaintiff who will hear , his 
own. costs. The defendants will also 
have their costs throughout in the other 
case (suit No, 775 of 1927) from tho 
plaintiff who will boar his own costs 
throughout. Costs in this Court will 
include fees ^n the higher sf ale. 

V.b/b.K, Appeal a' loicech 
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Sen and NlAMATDLLAHj JJ. 

J iwati Singh — Defendant“*Appollanfc. 

V. 

Knar Itcoti Singh and am thcr —Vlain’ 
tifE*“HeBpondeDt8. 

Second Appeal No, 488 of 1927, Deci- 
ded on 6th January 1930, from decree 
of Diet, Judge, Mainpuri, D/- 4th Feb- 
ruary 1927. 

W Decree — Setting atide^Fraud muil be 

panlculariied-^ivil P. C., O, 6, R. 4. 

Where a suit U institated to set aside a 
the ground of fraud, it is obligatory 
and imperative on tho plaintiS to prove that 
toe wae ot^jainod by fraud praotisod 

upon the Court. Oenotal allogations of fraud 
are insaffioient and tho plaintiff must parti* 

which fraud is founded: 

CJ3 f P. 0.), Rel. on. [P 428 0 1] 

\l»| Evidence Act, S. 10 S — Presumption it 
**'!»? ■•ctum and not exact time. 

. presomption raised by 8, 108 is con ft nod 
to the factum of death and not tho esaot time 
wneo death may liavo ooourrod. Where a 
Wrty affirms that a cartain parson died on or 
Particular date, that fact has to bo 
4^^1l9hod by positive ovidenco, [P 48(J 0 1] 

Her; t and 8» N, Ckauhe^tor 

ApipeUaDh. 

P. A8tha7ia^ tor Respondents. 
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Sen, J.— Tiio :?uii , which I;as give'', 
rise to thi'i secotif] appeal, was for 
dcclaiation that an ex parte decree in 
suit No. 11 cf 1922 r*', Jioja Jiiav' 

Singh y plantiff v. 7i : a/' Tata Si> qh 
and others, defeiulanU parsed by 
tho rovomio Court e:i 2rd I'chiiiary 
1923 was vitiated by fraud an-l that tlio 
entire proceedings conscfpicrit; upon tho 
said decree wore void, ireheclual and 
not binding upon the plaintitfs. 

There is a small estate in the di^trirt 
of Mainpuri known as Eka Raj which 
is held by tho defendant agpellaut as 
Raja and Gaddi Nasbin. Tho plaintiDs 
and defendants 1, 2 and 3 and tho hus- 
bands of defendants 4 and o are des- 
cended fiom a common ancestor. Raja 
Jiwan Fingh, a defendant 1, who is tho 
aptollant in this Ccurt is the accredited 
head of tho famih\ The juiiioi’ mom- 
tors of tho family received fiom genera- 
tion to generation either so mo cash al- 
lowanco or some property for^ therr 
maintenance. In pursuance of this 
custom tho plaintitts and their father 
Kunwar Har (Jovind Singh and dcien- 
dants 2 and 3 and the hu>-band of de- 
fendant 4 had rec*^ ived irom tho Raj a 
hamlet called Nagla Rajpiir for their 
maintenance. The names of the main- 
touanco holders wore originally on to rod 
in tho khew'at but in recent years their 
names have been removed from the 
khowat and have been entered in tho 
jamabandi and they have been paying 
Rs. 590 as rent for tho land in Nagla 
Raipur which is in their occupation. 
The area of this land is about 6o8 

ticrcSi 

In 1922, Raja Jiwan Singh instituted 
a suit against Har Govind Singh, father 
of tho plaintiffs, Kunwar Tara Singh, 
Kunwar Sbeobaran Sibgh and Mt. 
wani Kiur for arrears of rent. Tho 
defendants did not contest tho suit and 
an ex parte decree was passed ^ 
February 1923, Ths jndgoi ant- debtors 
having failed to . pay , tho decretal 
amount, proooedmfis "'oro .n.t.atea 
undor S. 69, Agra Tenancy Act with tho 
result that they wero ojocted fr ora_ the 
holding and tho docree-boldcr obtained 
formal possession on Slst Decemtei 

1923 

The plaintiffs impugned the docrce 
and the execution proceed ings in pur- 
suanoo of tho decree on the ground of 

fraud. Tho defendant pleaded tba« the 
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jtlaint was had hociuse tlio parbiculavs 
of fraud liad not bean cloarly sot out. 
j \\ hoif) a suit is institntoJ to sot aside 
'a dncreo on tho ground of fraud, it is 
obligatory and iraporativo on the pliin. 
ciif to {h'ovo that tlio decrc3 was oh- 
jtainod by fraud pricti^od upon tho 
Court. Creneval allogition-^ of fraud 
are insulliciont and the jd lintitf must 
particularise the facts upon which fraud 
is founded. In (r(i I'lti (lupti't 7. 

Tilu-k Ham (l) it was hold by tho Jin 
dieial Committee that wlion fraud is 
ohaiged against the defendant, it is an 
acknowledged lulo of pleading that tho 
plaintill luust set forth tho ])articulars 
of the fraud which lio allogos, and that 
general allegations, however strong may 
bo the words in wiiich tfioy are stated, 
arc insulbeient OV' n to amount to an 
avorment of fraud of which any Court 
ought to take notice. Where the full 
particulars of fraud have not been set 
out in tho pleadings it will be most 
unreasonable to expect the defendants 
to meet the charge of fraud. 

The plaintitf seeks to avoid the ex- 
parte d^proo upon the ground that Rija 
Ji wan Singh in tho suit for arrears of 
rent had couceUed tho real and aU 
loged fraudulent facts. " They develop 
inis part of the case by going into de* 

: the rent suit was directed not 
against tho plaintiffs but against their 
father Har Govind Singh and defen- 
dants 2 Co 4. The plaintifl's alleged that 
although liar Govind was dead on the 
date of the institution of the rent suit, 
lUia Jiwan Singh had sued him as a 
person alive. He was impleaded as a 
person insane and was placed under the 
ijuardianship of Mt. Parbafci Knar, his 
wife. Tho name of Har Govind Sindh's 
;^;fe was not Parbafci Kuar but was 
Mfc. Jaidevi Kuar. Raja Jiwan Singh as 
a member of the family was fully 
aware of these facts. He got fche sum- 
mons to be served “ dctitiously, fraudu- 
lently and clandestinely ” and continu- 
ed the fraud in the execution of fche 
ex parte decree under S. 59,- Act 2 of 
1901. Wo are of opinion that fraud has 
been sot out in detail aud with suffi- 
cienoy and the defendant’s contention 
to the contrary is of no force. 

The^ 'sole contesting 'defendant was 
^ aia Jiwan Singh. He denied that the 

<1) .[ISHI'J It Cal. ^13=15 I. A lij— s fl,.p 
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plaintiffs’ father was dead at fche date 

^ miintained that tho 
plaintills father was a lunatic and that 

the ( ecree passed ex parte agains'i him 
and the proceedings in execution thereof 
which culminated iu the eiectmentof 
the judgment-debtors wore validly 
obtained and were nob vitiated by fraud. 
The Court of first instance struck no 

less than eight issues, only three of 
which are miterial for the purposeof 
thk appeal: 

,. de:r3 in suit No. U 6f 1922 

ohuimei by dofeaiaat 1 bv fraud ’ (3) 
Werotha proceedings under S. 51, Agr» Ten- 
ancy Aci tikoQ aftjr the date of tin deorea 

ftforesai i friu Inlont ? (S) U the fither of 

us pluntilTs deid and have they no riebtto 
m»mtain the suit. ** 

The trial Court sustained the defcnco 
and dismissed the plaintiffs’ suit. 

It oaiy bo noted that the written 
statement was not signed or verified 
by Raja Jiwan Singh, defendaot 1. 
It is signed and verified by one 
Tilak Singh, General Attoruay of 
the Rija, The written statement stops 
short with the denial that Hir Govind 
Singh was dead at fche date of tho rent 
suit. He also traverses Uie statement 
that liar Govind Singh was never in- 
sane. It does not appear to have been 
a substantive part of the defendant’s 
case that Har Govind Singh was still 
adve or that he was alive and was the 
victim of insanity in the year 1922 
when tho rent suit w-as institnted 
against him. 

Tilak Singh made a statement in 
Court under 0. 10, R. 1, Civil P. 0. on 
I3th February 1925, in which he says: 

* .Kur Govind lji8 boeo mid for a long time; 
He 18 alive, I do no c know where ha is. H® 
has not bsoa h9.acd of for Id or 2 yeirfl. 
Before that he used to live in Sbyampnri* 
Nagla of Eka. The olaiotiffs’ mother is 
Her name is Mt. ParbaSi Kuiiwar. ” 

Of the two plaintiffs, Reoti Singh who 
is adult was examined by fche Court, 
and he stated that his father Har 
Govind Singh had died 'at HardwSr 
about 10 or U years ago, that his father 
was never mad and that fche plaintiffs or 
their mother did not gefc any informa- 
feion of the decree for arrears of rent 

and the subsequent ejectment. 

Tho plaintiffs closed their evidenoa OO' 
16bh August 1926. On 17th Aagtfsb 
1926, Tilak Singh stated in thacoursa 
of his deposition in Court that he h^d 
alighted ‘ upon Har Govind SingK 
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Hi^thras on 8bh August 1926 and had got 
him photographed A photograph was 
shown to Kuar Beoti Siugb, plaintiff 
and he denied that it was the photo- 
graph of his father Hat Govind Singli. 
The photograph was shown to ono 
Piiiamber, a witness for the plaintiffs 
who is resident of Harnoth or Arnoth, 
a village in ^ha district of Aligarh. The 
witness identified this photograph to be 
that of Har Govind Singh, On 24tb 
August 1926 a man was actually intro- 
duced in Court as Har Govind Singh, 
father of the plaintiffs. Some attempt 
was made to procure the attendance of 
the plaintiffs in Court with a view to 
ascertain from them if this min who 
was produced on 24dh August 1926, was 
really their father. The plaintiffs did 
not turn up. The Court of first in- 
stance came to the conclusion that the 
man who was introduced in Court was 
really the plaintiff's father. It further 
came to the conolusiun that he was in- 
sane, The 'finding of the trial Court 
was mainly influenced by two facts: (L) 
That the man produced in Court was 
identical with the man in the photo- 
graph and (2) that Pitambar who was 
witness for the plaintsffs. bad identified 
the man in the photograph as plaintiffs’ 
father. 

The lower ' appellate Court accepted 
the evidence adduced by the plaintiffs 
and came to the following conclusions: 
\l) That Har Govind had disappeared 
from his village Nagla -Shyampur 10 or 
11 years before suit (2): that it must 
M presumed in law that he was dead; 
(8) that it must be presumed that 
he was not alive in 1922 when 
the ren^ suit was instituted aga’nst 
bi® (4); that he was not insane; 
loj that on the date of the institution of 
the rent suit he was not residing in 
moQza Shyampur Nagla nor was be 
^der the guardianship of his wife and 
VO/ that the rent decree and the eject- 
ment proceedings were vitiated by fraud, 
ine lower appellate Court therefore 
reversed the decree of the trial Court 
and passed the following order: 

aoootding to my flading, 
nwsctmil as against Har Goviad Singh or 
plMhtiffs. On n deolara' ion being 
fj® *“t eSdo> the zesnlt will be that the 

^ restored to a 
FWM^Watoh they origlnany oeonpied • prior 

®f the mnt decree.. On the rent 
•" ;,ths : snlmqgent prooaediug taken 






on its bisie bi’ing tleolared iueStctual, 
defendivut 1 will bavo to restoro tho proiwrty 
to tho pliintiffs. He iiisiy. if advised, revivo 
the proceed iogs of tho rent case and properly 
represent Htr govind Sitigli in it and fight i; 
out. Tho result is that 1 allow the appeal, 
set aside the orciei" of the Court bQIo^v and 
djclaro that the rout d-eree passed and tho 
pr )cet?diiigs of ejoctniont tikeo aguinstiiar- 
Goviini Siogh arMuetleciu i! luid not binding 
upon the pi liiitiffs. ' ’ 

The lower appellate Court was not at 
all sabisfieJ that the man produuod be- 
fore the Court v;as tiie real Har Guvind 
Sihg'i. How Tilak Singh discovoreJ 
this man in Hathras on or about Btli 
August i'J2t) is somewhat iji> storious. 
His eX|)lanatiou is that he learnt of 
Har Govind Singh from an arhatia of 
San want Khera. Tilak Singli is ucablo 
to give the name of this arbalia. The 
arhatia did not accompany Tilak Singh 
in his search for Har Govind Singh. 
Tho arhatia has nob been produced^ as a 
witness in tho case. It is nob unlikely 
that this ai'iiatia is a figment of tho im- 
agination of Tilak Singh and does not 
exist in flesh. Considerable emphasis 
was laid by the trial Court upon tho 
ovidonco of Pitambar. It ought to bo 
remombored that Pitambar is not a 
resident of Nagla Shyampur where Har 
Govind Singh originally resided. It 
ought also to be borne in mind that 
Pitamber is not a member of tho family 
of Har Govind Singh. He is the 
purohit and pundit of Har Sukh Singh, 
father-in-law of Har Govind Singh, 
For 10 or 11 years since Har Govind 
Singh’s disappearance he had never seen 
Har Govind Singh. If any value is to 
be attached to the statement of thas 
witness, it is no more than this that the 
man in tho photograph is like Har 
Govind Singh as he was 10 or 11 years 
before the suit. It is remarkable that 
this 10 or U years’ time had made no 
ravage upon Har Govind Singh and had 
treated him with remarkable tenderness. 
We a^o clearly of opinion that no im- 
portanco could be attached to the state- 

ment of Pitamber and 
late Court has appraised the said state- 
ment at its true value. . iu.,*. 

The finding of the Court below « , 

Har Govind Singh has not been heard 

of for the last 10 or U years. This 
finding may give rise to a presumption 
of law about his being dead and i may 
affect tho question of onus. H. iw. 
Evidence Act. provides that when tho 


HI' ■- 


‘I3j Allahabad 


NiV Kciii- ij 


1 


ijUti-acion !,■< whuLliur. tt man is alivo or 
<Uia', anJ it is prove! tbit be has not 
i)cen heirl of for ' 7 yoars b\'* those 
'.vho vvoulJ naturally hava lioird of him 
if ho iui Ijoen alive, the hurdon of'prov* 
iQg tbit ho is alive is Hliiftou to tho 
parson who affirms it. Tin- prosiimption 
jriisoci by this soctioo is cunfiaol to the 
fact m of death ami not to tho oxicfc 
;timQ wbeo death niiy hive occur red, 
VVnoro a party allirms that a certain 
p 0 rs>n died on or byfoio a iiarfcicuUr 
date, that fact has lo l»o ostablislnd by 
positive evidence. liar GovinJ Singh 
not having boon hoird of Ijy the raam- 
hors of his family who would naturally 
have lioari of liim if ho hid been 
alive for a poriol of moro than sevdn 
yoirs, a presumption arises that Elar 
(levind Singh is dead at the date of the 
Kuit but no presumption arises that Hir 
(fovind Singh was dead in uhe. year 
.1922. There being no materials before 
the lower appellate Court to‘ support a 
finding as to the actual time of tho 
death of Flar Govind Singli, tlio said 
Court was not justified in holding that 
llir Govind Singh was dead ia 1922 
when tho rent suit was iagbifeuted 
against him. To this ox’jont the fiiding 
of tho lower appellate C mrt is errone- 
ous and ought to be set asiio. 

Tho lower appellate Court had hofo-*e 
it suflicient matorials lor coming to the 
concliisio i that tho ex pvrfco do iroo for 
root and the subsequent ejootment pro- 
ceedings wore vitiated by fraud, Hir 
Gjvind Singh had boon away from 
Nigla Shyampur fora long number of 
years before tho institution of the rent 
suit. Ha was never insiuo. 1{ living, 
he would be sui juris and could not bo 
placed under tho guardianship of his 
wife. From its inception right up to its 
finish tho procedure adapted by the 
defendant-appellant does not rodound to 
his creiib and was bound to seriously 
projudico tlio intorost of tho plaintiff, 
responlonts in the property in dispute. 
We are of opinion that, in view of the 
finding of the lower appellibo Court on 
the question of fraud, this appeal is 
bound to fail. Wo accordingly dismiss 
it with costs. 

v . b ./ r . k . Appeal dismissed. 




Slkudko (Dalai, J.) 
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Suhhflco Ckaudkari and o/ Vro -Defen- 
dants ■ tespon lents. * 

Second Appeal No. 103G of 1928, De- 
cidei on 7;h Febrmry 19 iO, from deccae 
of Second Aldl. Sah-Judga, Gorakhpur, 
!>:• loth March 1928. 

(al H ind'j La V— 'Reversionei* — Estop- 
pel — Reversioner becoming party to com- 
promise aid taking benefit under it is es- 
topped from cla ming as reversioner — Efi- 
dence Act. S 115. 

Tbe ifitjresj of a Riodu rjvoraiouec’is la iu* 
torjst cx (Octant oatbo (hath of a quiltfiail 
own^3C : it is noi i vdstsd iaterjst, it is a spas 
sjocjssjouis or a iiur3 cbauce of suooeasioo, it 
cariaot bjsoli, nurtgaged, assigud or reKo- 
qaisai^a, for a, triasE^r of -a sp^s suooassionfi is 
a nulticy an i h is ,io eGojt in law. But theagh 
transfer of bis int'rast by a rjv-rsionjr is roid, 
biconaing a p^tty to a cooiproiDis^ 
and by titing tio bjiiefis of tho comprooiisi, b 3 
ostopp id f rotn cUi <niag ^3 a roverdoner; U 
Cat. 5)G, Foil. ; A. I, (t. I9is p. C. 70; 3UII. 
3iG itii 4 i ail 6U. Ref , ; A.Llt. 1917 P, C. 9i. 
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(bj Cijil P. C., S. 11 — ^Value in previ- 
ous Suit one*fo arth of subsequent suit — • De- 
cision is not res judicata. 

^ If in previous suit tae viluj -of tho prop3ity 
iaclud)d w 16 onj-foucth of the property io' 
ciudod in tho eacood suit thy djcision in owvi* 
OU3 suit cannot bo ros judicata in subseqaeoc 
suit. 

lla7'ih(2)is Sahai and Sir NdTain Sfl- 
/laf — for Appeliaab. 

Saikar Satan —for Respondeots. 

Jiid^meat. — Tee plat nciCf sued for 
possession of the property to which his 
deceased father Giya became ontifclelas 
nest reversioner oa the death of a Hiodc 
wilow of Che family Me. Richhpali io 
1917, It is admitted by the subordinate 
Courts Chat Gaya was next reversioner 
on Che doith of Me. Richhpali bat the 
suit was dismissed' on the ground that 
G.iya was party to a .compromise during 
a licigitioQ iu 186 1 and was theraforo 
estopped from suing Sukbdoo and others 
for recovery of the property whose sne- 
cassioD opene'd out on tho death of Mb 
Richhpali. The litigation iu 1863 arose 
when two other widows of the family 
Mt. Jaddu and Mt, Reslima bad died. 
Se'^eral parties applied for mutation of 
names whereupon a compromise was 
elDCected on Doh January 1863.' Gaya and 
his cousin Jaddu who were then minors 
under the guardianship of a female ffsre 
given the property which was in- the* 
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possesaiou of Mt. Reslima whereas Ram- 
bhai^n, ,apceatoi* of Sukhdco flefendaut 
received 'th 0 = pro p 6 i't 5 *ii 6 f.b'iby^ 1\IE. Jaddu 
aud also a . reli nquishmen t ' f rom G a ya 
and.Jaddu as to their - espectant . reTor- . 
aionary rights in the • property ' held by 
Mt. Richhpali. It is admitted that at 
the time Rambbajan was t)io next rever- 
sioner to the husband of both the ladies 
Mt. Reshma and Mt. Jaddu and that 
Gaya and Jaddu had no right whatso- 
ever to the property of the husband of 
Mt. Reshma. Under the compromise 
theiefore Gaya obtained the property to 
which he was not entitled and lias en- 
joyed that property for over GO years 
since 1863. Subsequently in 1873 Gaya 
sued to have the compromise cancelled 
bat that suit was dismissed . 

The defence here that the present suit 
is barred by the provisions of res judi- 
cata and by reason of the compromise. 
It does not appear to me that the present 
suit would have been triable by a Jilunsif 
in 1873. The lower Appellate Court ar- 
gued that the value of the property liad 
increased and the value of the present 
suit could have been only Bs. 1,000 if 
the suit had been brought in 1873, It 
appears to me that the Court is under a 
imisap prehension : Rs. 1,000 was valu- 
latiou of the suit in which the claim was 
only with respect to one-fourth of the 
property while the present suit is of four 
times that value as the property in- 
cluded therein is four times the property 
includ^ in the suit of 1873. The defence 

of res judicata must therefore fail in my 
opinion. 

, The other defence is strong aud fully 

Wpported by case law on the subjecL 

The whole point has been summed up in 

^0 case of A landa Mohan Roy v. Gour 

Mohan MaUiek{i), after an exhaustive 

discassion as was usual with the learned 

Judge who delivered the judgment. The 

concluBiOD is summed up in these words 

- at pp, 611 (of 48 Cal.) of the 

report : 

tu ' acoordiuglv take it as settled by 

1***^°^ Judicial Committee that'tbe 

reversioner is nn interest 
ia ^^**'**^* the death ol a qnaliiiod owner ; it 
o* vested interest, it ia a spes sue cession! s 
unu ®haiioeof succession, It cannot bo 
& ®®®i8ncd or reiinqnisbed, for 

speafiuce^sionis Is a nullity and 
ku In? ®at though a transfo'rof 

^ reversioner is void, ho may, by 
_ a party to a compromise and by tak- 


iiig tl]c IciioiU of tlio i"! 'injn'cjni??, b; c^fopppn 
from cliiiniiip ni a roveci^joncr.” 

Ono ruling of the I’rivy Council 
hoi Lai V. Jir/j ],al (2) and ono of thii" 
Court K'h n }\ n i Lai v . O' <. / ; , u' . A ri sZ/wn 
A'd-vn J?r( 3), ' aro quoted among oUieis in 
support ol tliis conohi^ion. Tiio ques- 
tion licre thereforo is 'nol or.c as was in 
tho 3’rivy Council case of d/ar// iXaraiu 
Sinfili V. Gaija Sivyh (i), ,as to whetlio)- 
an expectant right of a revorsiouor may 
bo disposed of by agreement but tiio 
question is whether the reversioner 
under the circumstances of tho present 
case, can sue for his right or is debarred 
from doing so by reason of a family set- 
tlement under which lie has obtained a 
certain bonciifc, As far bach as 1019 a 
Bench of this Court had held in CJiahlu 
V. Parmal (5), such an agreement to be 
binding on tljo revorsioner. Jt is clear 
to mo that tho compromise of 1863 
estopped Gaya from claiming his rever- 
sionaiy right on tlio death of Mt, Eiclih- 
pali and tho plaintiff being tho son of 
Gava and as ho. derives his title from 
Gaya is equally barred. 

This appeal is dismissed with costs, 

v.tu/r.k. Appeal dismissed. 

' f^yA.l.R.' 1018" P,cr70-J0 All. LA. 

ll8(P.C.p 

(3) [1011] S3 All. 37.0 =10 I.C. 177=38 I.A. 67. 

(1) A.I.R. 1017 P.C. 0j=15 Cal. 500=45 LA. 
85 iP.C. I. 

(5) [1019] 41 A1LC11=71 I.C. 019=17 A.L.T. 
822 . 
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V. 

Mahahir SnJcla and oC/rrs — ITaintiffs 
and Defendants^Respondents, 

Second Appeal No, 93 of 1929, Decided 
on 2lsb February 1930, from decree 
of 2nd Addl. Sub-Judge, Jaunpur, D/- 

10 th Sf^tember 1928 , 

Rl Transfer of Properly Act, S. 59— 
Posses»ion under registered document — 
Want of registration of subsequent secret 
bufdens of less than Rs. 100 cann>t be justi- 
fied by such possession. 

If after obtaining possession publicly under 
ft publicly notified documonb by moans of ro- 
cistratibn, the mortgagee goes on adding 
secretly to the burden of tho mortgage by ob- 
taining further charges each of less than Rs. 
100 he will not bo allowed to justify his want 
of rregistwtioo -by-, his .possession, which origi- 
nated on the basis of his public document. 

[P 432 01] 

(b) Evidence Act, S. IlS—Advancing lo»n 
after notice of previous burden— Estoppel. 


m Allahabad 

Where after receiving notice o£ a orevious 
burden a person takes a mortgage of a property 
■iiid aclvancos money, he must la crnsidcred 
to have thought the proparty worth the further 
iuivatice suhjoct to the previous hurdoo : 2H 
-f/i. iJlo, J33 


*V. Uhadhfja and S. I\ Si iha -hv An- 

poll anti. 

/I . Sa a ’(ill and fhi'liidh n r Pra . ad — for 
Respondents. 

Judgment. Tlio defojidanfc-appoliant 
liolds a UHjrt;gago_ of Oth October 1900 
under which ho is in iiossessioii and 
there is a second documeut in his favour 
of lOtii Soptember 1907 as to the nature 
of which tJiere is a dispute. The plain- 
tiR holds two mortgages, ouo a simple 
mortgage dated 2Ut Miy 1915 and the 
second a mortgage by way of conditional 
sale dated 24th February 192?. The 
document of 10th September 1907 is aot 
legistored. The i)laintili fiad formerly 
sued on a simple mortgage of 2[sb May 

1915 for pdemption, when he obtained 

information of the documeut of lOtli 
September 1907 in favour of the defen- 
dant. Ho withdrew that suit because 
it was premature by reason of the usu- 
fructuary mortgage of 1906 in favour of 
the defendant not having come to an 
end at the time of the institution of the 
plaintiff s former suit. In the present 

suit for redemption the only dispute is 
whether the plaintiff should be com- 
pelled to pay off the document of 10th 
September 1907 in favour of the defen 
(Unt or not. Tho lower appellate Court 
has given two reasons why he should not 
be so compelled; ( 1 ) that tho document 
of 1907 ought to have been registered 
and It not having been registered did 
not create any iofcorest in immovable 
property and (2) that even if the docu- 
inenfc of 1907 created such interest the 
plamtifl was entitled to priority on bis 
deed of 1915 because at the time of the 
execution of that deed it is not proved 
tnat the plaintiff had knowledge of the 
1907 bond in favour of the defendant. 

The lower appellate Court has taken 
the view that whether the document be 
a mortgage or a charge it should be re- 
gistered. As . regards the charge he 
quotes from Gaur s Treatise on the 
Tiansfer of- Property Act, where the 
commentator has given his opinion that 
a charge nee i not be created by a docu- 
men t but if it is created by a document 
that document shouH be registered. In 


Beni Misin v. Mauabih Sukla (Dalai, J.) ,93^ 

my opinion the document of irt^h q 
eember 1907 is.a doona.ent1Sii® 
mortgage, so the qutstion as to wheta 
a document evidencing a charge should 
be registered cr not need not be en- 

happens in this 
Goiut the directions of the Court as re 

gards translation are not carried out and 
my practice of reading the vernacular 
makes the Bar more and more ind iff areut 
m eai lying out this specific rule of tho 
Court. From what can be gathered as 
to the terms of this dooumeub from tho 
judgments of the two subordinate Courts 
niy opinion is that it is a mortgage. In 
this case I have not read the vernacular 
dojument and I shall maintain that prac- 
tice in all future appeals not to have a 
vernacular document read, when in spite 
of a spoeific rale of fcbo Court counsol 
persist in not having documents trans- 
lated into English for tho information 
of the Court hearing the appeal. In tho 
case of mortgage the appellant's learned 
counsel argued that the sum secured bo- 
iug lossj than Rs. 100 tho ■mortgage may 
be effected either by a registered instru- 
ment signed and attested as laid down 
in the Act or by delivery of property. 

In the present case, however, delivery 
of property was not possible because.the 
defendant was already in possession. 
This possession is sought to be utilized 
by the appellant's counsel in a different 
way and it is urged that when the de- 
fendant was already in possession it was 
tantamount to delivery of the property. 
Such an argument would be in oonfliot 
with the intention of tho law. What 
the law desires is that there should be 
a public notice of mortgage liens, so that 
future transferees .may be warned. 
Future transferees would be warned by 
the possession of a person other than 
the owner or by discovering a registered 
document in the registration office. lb 
hoNvever, possession can be traced te ® 
registered document found in the Begis* 
trar's office, the subsequent transferefl 
would not be put to the necessity of any 
further enquiry and would presumef 
that the pessession was in pursnanoe ofi 
the registered document. It cannot b^ 
the intention of the law that after ob-l 
taining possession publicly under 
notified publicly document by me® 
of registration, the mortgagee 


go on adding secretly to the burd 
of the mortgage by obtaining fhr^fi 
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jchargGS each of » loss than Rs. 100 and 
ijusti Eying wanb of rogiscrabion by his 
possession which origin itcd on the basis 
of a public docutnont. lam of opinion 
that when the defen ianfc was already in 
possession subsoqucnt mortgigo in his 
favour can raise au .interest in im- 
inovable property only if tho document 
is registered. 

In thtb view it is not necessary to 
enquire into ground 2 put forward by 
the lower appdlite Court against mik- 
ing the plaintiff liable to pay the bun i 
of 1907. If I had to decide that ground, 
possibly I would not have agreed with 
the lower appell at s Court because aft ji* 
receiving notice of this bond of 1907 tho 
plaintiff advanced money again in 1927 
and he muSi have cmsidered the pro- 
perty worth the further advance after 
taking into consideration the d 0 f-*ndant s 
bond of 1907. Following the prioijipl 8 
laid down in Aiinii v. Collector of 

Bareilli/ (L), I would have hell tie 
plaintiff liable to redeem the' bond of 
19 >7 if that bond in ny opinion had cre- 
ated interest in the property in suit. 

For these reasons the appeal is dis- 
missed with costs. 

v.B./r,K. Apnea'- dt-^m i.9sgd. 

(I) [I90=ij 28 All. 315=d A. L. J. lU0=a9J6) 
A, W. N. 17, 
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DAL.\ri, J. 

NaHr Khan and otkers — Defendants 
— Appellants-; 

V. 

Faiz Mokamna'l Hha*i and another-^ 
Plaintiffs — Respondents. 

Second Appeal Mo. 1156. of 1928, Deci- 
ded on Sth January l910, from decree 
of Sub-Judgo, Muzaff arnigar, D/- Idth 
April 1928, 

Landlord and Tenant— Tree* ^Timbsr of 
treo betonqs to samindar even thou jb tenant 
is ea-proprietary one. 

The feimbsr of a trae hefongs to th<i ziminrl ir 
when tho tree is growing on a t^nanVe land 
and that it makaa no differanoa if th-> tenant 
happoogto b) an ex- proprietary tenant who 
himself has planted the tree : 9 A. 7.. J, 672 ; 
241.0.81, Bel. on. [P 433 0 2] 

JBf. C. Mital — for Appellants. 

Pannet Lai — for Respondents. 

Judgment. — The defendants are ad* 
mittedly ox-proprietary tenants of the 
land on which the tree grew. The plain- 
tiff zamindar complained that tho defen- 

1930 A/55 


dants lopped off branches of tho treo and 
brought the wood to their own use. It 
was contendel in aiijieal that tho lower 
appellate Court hid not coisidorod the 
defendants’ case that it wais noecssary 


for thorn to lop off tho branches in order 
to protect other trees on ihe same plot 
of land and the crops oi neighbouring 
fields. This matter has been eonsidered 
by the lower appedato Court ijcciuso 
that Court refused to grant tiie plaintiff 
an injunction to prevent the deicndants 
from lopping off branches when neces- 
sary. The real question at issue is to 
whom the wood of those lopped off 
brituhes belonged. It is not dry wood 
whijh has fallen off by itself. Tho 
wool is living wood which is part of tho 
timber of the treo. The lower appellate 
Court has rightly referred to the ruling 
of this Court in Lac.'inia i Das v, Mohan 
Siagk (L). There the whole previous 
law Oh tho subject was rel'errod to and 
it was held that the timber of a tree 


belonged to the r.imindar when tho tree 
was growing on a tenant's land and thati 
it (Hide no difference if the tenant hap-j 
p^ned to be an ex- proprietary tenant’ 
who himself had planted tho tree. This] 
decision was explained by Piggot, J. in! 
Zhan, Ohand v, Mt. Chaadua {^). Tho 

observation of the learned Judge was ; 

" I take it Go be cstahlisbed by a tiumbbr of 
rulings of this Court, of which the cases of 
Jjdchm'i Das v. Mokan Singh (1) and of Oanga- 
Dei V. Bcidain {3;, may be takeu as spcciraeus, 
that t sc trees pUntod by tenants on thoir hold* 
ioge will bo the property of tbo zimiodar and 
the tenants will have no transferable rights 
tb r ‘in. This will ba presumed iu the absence 
of evidence to th s coQ6<'ary.' 


As the timber belonged to the plain- 
biff and pare of the timbei was cut off 
by the dwf end ants they ought to have 
made over the wood to the plaintiff and 
Qot appropriated it themselves. The 
lower appellate Court was, therefore, 
fully justiried in decreeing in favour of 
the plaintiff the value of the wood which 
was misappropriated by tho defendants. 
I dismiss the appeal with costs. 
v.B,/r.k. Appeal df^kissed. 


Co'tli ^ 







I 


iJi Allahabad 


A. I. R. 1930 Allahabad 434 (1) 

St•T.AI^rA^' AND Baner.ti, XT. 

KiK'irni and others Defendants — Ap- 
pli cants. 

V. 

Uar Prnsarl and others *— Plaintiffs — 
Ojiposite Parties. 

Cjvil Revn. No. 317 of 1923, Decided 
on ith February 19T0, from an order of 

Dist. Judge, Allahabad. D7 13bh Son- 
fcember 1928. 

Agra Tenancy Act (3 of 1926). S. 230 — 

buit for ejectment — Defendants admitted to 

be joint tenants — Suit does not He in civil 
Court. 

ill ti suit for ejocfcmoiit if tlio plaintiffs admit 
th;u die d-feiKlnits are joint tenants, thev are 
in-ocluc ed by S. iiO from going to tlie 'civil 
our^' foi clecIaraMoti of their status. Their 
remedy is to go to the revenue Court under 
^5. 121 ; A. I. n, 1929 ,1//, 57 L (f.b.), Rel on, 

[P 434 C 

Amhika Prasarl, Anant Prasad, Sehat 
Bahadur Lai and A. P, Verma — for Ap- 
plicants, 

S. D, Shiha—ior Opposite Parties. 

Sulaiman, J.-This is an application 
m revision from an order of the lower 
appellate Court setting aside an order of 
the first Court returning the plaint for 
presentation to proper Court. As the 
question involved is whether the Court 
had jurisdiction to entertain the appeal, 
this would be a matter relating to juris- 
diction if the Court below has acted il- 
egally or with material irregularity. A 
civA revision would, therefore, lie. 

File suit admittedly relates to a lar«f 0 
number of agricultural holdings only. A*c. 
cording to the plaint, the plaintiffs at- 
tempted to eject the defendants through 
the revenue Court, alleging that they 
j\eie subtenants. The revenue Court 
found that they were not subtenants but 
were tenants-in- chief, being in posses- 
Sion of undivided property as members 
of one family and dismissed the eject- 
ment suits. The plaintiffs now in their 
plaint repeat their case that the defen- 
danbs are in _ possession as subtenants, 

allotted to the 
plaintiffs under a private arrangement. 

to allege in the alternative 
that If the said private arrangement is 
disputed, they should be granted a decree 
foi partition of these plots. Although 

artif mlf carefully drafted so 

he one which ought to 

there is no 

doubt that the plaintiffs’ case is that in 
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the first place the defendants are sub- 
tana^tits and m the alternative tbe/ar. 
joint tenants with the plaintiffs. ^ The 

question of subtenancy has been dis. 
posed of by the revenue Court Tf fb 

iofnf f ^efendanll Ae 

joint tenants, they cannot come to the 
civil Court for a declaration of thair 
status. Their remedy is to go to the re-. 

IcF' S °9in ? ^ A 

Act. b, 2J0 bars the present suit. The 
case IS similar to Sahdeo v. Budhaiil] 
decided by a Full Bench of this Comt 
where it was remarked that the defen- 
dants, fciiough they had not claimed to 
be landholders, certainly claimed to be 
tenants, and, therefore, must be deemed 
to be per.son3 claiming through the land- 
lioLder Such a suit would fall within 
the scope of S. 121, and, the present 
plaint cannot be entertained by virtne of 
S. 230, Tenancy Act. 

We accordingly allow this revision, 
aside the order of the lower appellate 
Court and restore that of the Court of 
first instance. 

^V. R./r.K , Bevisinn allou'id^ 

(1) A. I. K. 1929 All. 57r(J5’.B.). ^ 
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Sen and Niamatullah, JJ. 

Mt, ]Valiida7i — Defendant — Appel- 
lant. 

V. 

Aasir Khtt7i and another — Plaintiff 

and Defendant^~Respoiidents. 

Second Appeal No. 1076 of 1927, De- 
cided on 7th February 1930, from decree 

of Dist. Judge, Agra. D/- 14tli April 
1927. 

(a) Contract Act, S. 2 (d)-Execulion of 
sale deed by mother-in-law in consideratioa 
of dower of her daughter-in-law ii for 
sideration. 

The execution of a sale deed by a Mabo' 
medan mother-in-law in satisfaction of tbs 
contemplated dower of her daughter-in-law is 
for a valid and legal consideration : 82 Alh 
410 , XieL 071 ,; Tioeddle v, Atkijison 
333, Diss. from, .[P 435 C 3] 

(b) Evidence Act, S. 115 — Release «n 

definite claim against third 
—Claim cannot be asserted to detriment «* 
that party, 

Where a person obtains a release from 9 
liability upon the understanding of forgoing 4 
definite claim against a third party, that p®*' 
son is estopped from asserting or enforcing thfl 
claim to the detriment of the third party. 

[P436C1J 

(c) Evidence Act, S. 115— Estoppel aff«e** 
substantive rights. 

Rule of estoppel although primarily a 
evidence affects substantive rights. [F ^ 
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Mt. ^YA^IDAN‘■v. Nasir Khan {San, J j 


* 

(d) Practice — Plea — Plea not raised in 
ground of appeal — It can be allowed if it 
cuts root of case. 

Although a plea may not have been speci- 
fically raised in the grounds of appeal in se- 
cond appeal, High Court can allow the point 
to be argued if it cut at the root of the case. 

[P 436 C 1, 2] 

T* A. K, Shertvani — for Appellant. 
Ahhiar Husain Khan — for Respon- 
dents. 

Sen, J. — The suit which has given 
rise to this appeal was originally insti- 
tuted by Mt. Munni, minor daughter of 
Nasir Khan through one Mashir Babsh, 
who claimed to be the guardian and sar- 
parast of the minor. The claim related 
to a moiety share in a house situate in 
mohalla Panni Gall in the city of Agra 
and to mesne profits. ’ 

Mb. Munni died on 7bh September 
1926 and the suit was continued by her 
father Nasir Khan. 

The house in dispute belonged to 
Mt. ^Vahidan defendant-appellant and 
Nawab Khan who is the pro forma res- 
pondent is the husband of this lady. 
They have a son of the name of Farid 
Khan who is no party to this suit. 

On lObh March 1923, Mt. Wahidan in 
contemplation and consideration of 
Mt. Munni 's marriage with her son 
Farid Khan sold an undivided moiety of 
the house to Mt. Munni for Rs. 500. 
Though no marriage had taken place, 
the amount of dowor appears to have 
been settled for Rs. 600. A formal deed 

was executed, which was duly regis- 
tered. 

Mt. Munni was married to Farid 
Khan on 20bh March 1923. This mar- 
riage proved a failure. Dissensions be- 
gan between the married couple. On 
2nd July 1926, Mt. Munni brought a 
suit for possession of her half share in 
the house. About a month and a half 
later, a mutual divorce took place bet- 
ween the husband and the wife. Two 
documents were executed and registered 
with due formality, one by Mt. Munni 
and the other by Parid Khan. These 
documents bear the same date nkmely 
♦ 14th August 1926. In the documents 
executed on behalf of Mt. Munni, it was 
clearly^tipulated that in consideration 
M the divorce given by the husband, 
Mt. ^unni agrees to forgo her right to 
dower and maintenance and further 
ftg^es to withdraw the suit which she 
hAd instituted against Mt, Wahidan for 


possession of a moiety sliare of the 
house. Tlie suit was accordingly with- 
drawn. 

Curiously enoLigij, a second suit was 
instituted by hor on 20th August 1926 
in which she claimed pari ition of this 
house and also mesne profits. 

Mt. Munni was a minor at the date 
of the suit and she died a minor. She 
could .not be held responsible foi- the 
suit but the responsibility lay licavily 
with her guardian and we cannot avoid 
the conclusion that important facts 
have studiously been omitted from the 
plaint. It would have been fair and 
honest on the part of the plaintiff to 
state in the plaint the terms and condi- 
tions under which Mt, Munni obtained 
her divorce. 

The suit was directed against Nawab 
Khan and his wife Mt. \Yahidan of 
whom the latter only contested the suit. 
She denied that the plaintiff was the 
owner of the property and contended 
that the sale deed dated 10th March 
1923 w^as obtained from her fraudulently 
and was without consideration. There 
were also other pleas but we are not 
concerned with any in the present ap- 
peal. No issue was framed on the ques- 
tion of title. The first Court decreed 
the claim on the finding that the sale 
deed was duly executed by Mt. Wahi- 
dan and that it was for consideration. 
The lower appellate Court has affirmed 
the decision. 

No attempt has been made to chal- 
lenge the findings of fact arrived at by 
the lower appellate Court and these 
findings are not open to any criticism. 
It has been argued, however, that the 
execution of the sale deed by the 
mother in satisfaction of the contem-! 
plated dower of her daughter-in-law 
must in law be held to be without con- 
sideration. This contention is opposed! 
to the principle enunciated by the! 
Privy Council in Khwaja Mohammad 
Khan v. Htissaini Begum (l). The Privy 
Council refused to apply the rule of 
common law laid down in the case of 
Tioeddle v. Atkinson (2). Their Lord- 

ships laid stress upon the fact that : 

“ la India and among communities circum- 
stanced as the Mahomedans, among whom 
marriages a re contracted for minors by parents 

(1) [1910] 32 All. 410=7 I. C. 237=37 I, A. 

152 (P.C.). 

(2) [1861) 1 B & S 393=9 W. B. 781=8 Jar. 
(n.s.) 332=30 L. J. Q. B. 265=9 L. T. 468. 
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aiui it might cccasion serious in- 

justJC'Li if th^^ cominofi hiw doctrine wis I 

to Af^roeKUMit-! or Hiningemeots eutorcd into in 
oonruocicM with such conCr.tcts." 


^ Under S 2, Cl.(fi), Contract Act it is 
ciear tint oonsidoracion iriiy tnovo 
fOitfjOi from the promise or any other 
jperson. Wo aie, theroforo, of opinion 
^that^ tijG sale deed dated lOch M irch 
;ly2d was supportol [,y consideration 

and pa-sed an absolute title to the 
vendee. 

The crucial (jiiestion, liowover, was 
wbethor Mt. Alunni was tho ow^er of 
the property at the date of tho suit, 
ino ne fend ant. appellant had im, ugned 
her title in the oleai-st terms. No issue 
has been framed on this point and 
neither u! the Courts below has record od 
any finding as to plaintiff’s ownofship 
i' vom the facts that wo have stated 
above It IS abundantly clear that it was 
intended to bo one of the articles of 
divorce between the parties thaD Mt, 
:lupni must forgo her claim to a 

Th f dispute. 

Ihat Ls the ido icieal share which is the 

subject of the present controversy. On 
the evo of the divorce proceedings libi- 
ption between tho parties about this 
house was pending. Mt. Munni in con- 
^deration of procuring a divorce from 
her hus^)and agreed to withdraw the 
smt.^ The suit was withdrawn and 
divorce obtained. After obtaining her 
release from the matrimonial bondage 

inar’r permitted to 

institute a second suit against the same 

same cause of action. 
Where a person obtains a release from a 
rability upon the understanding of 
I orgoing a deBnite claim against a 

f.om as ert.ng or enforoiog khs claim to 
the detriment of th it party. The rule 
of estoppel although primarily a rule of 
|evidance affects substahtiye rights 

1®“ ''**® document dated 

14 ,h August 1906 is that Jit. Munni has 

dehnitely precluded iierself from assert- 

ing a title to the house in dispute. The 

oanitio ‘'’f 00 title to claim a 

partition of the house at the date ot the 

by tbis^/si:‘m:;.''*"‘^''‘'‘“ " 

In this aspect of the ease the plain, 
fffe suit 19 bound to fail. Thrpka 
was not speciffially raised in the grold 
■of appeal in this Court but we allowed 


Abdul Haq v. LaLlu (Dalai, J.) 

this point to be argued because it cuk 
at tha root of the plaintiff’s claim. 1 
Wo allow the appeal and set aside the 
ciocr-ties of the Courts below. Fjr the 

reasons set forth above, wo make no 
ordor as to costs, 

V.B./u.K. Appeal allowed. 
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Dalal, j. 

Abdul /fn^^Plaintiff — 'AppoUant, 

V. 

Lalln and of/icrs—Defendants— Res. 
pondents. 

Second Appeal No. 1594 of 1928, De- 
cided on 19bh February lOJO, from deci- 
sion of Dist. Judge, Shahjabanpur, D/- 
1 ^th May 1926. • 

Lirailatiari Act. S. 22-Additton of partr 
not for validating suit but for settliogdiV 
pute — Original defendants cannot claim 
Iifnitation from such addition. 

hot!) a pirty is added to tho suit not in 
oraoc to validate tho suit but to settle tbedis* 
pute filially, the origiail dofiuHaats o*naot 
claim limitation from tho date the now ptity 
ts added to the suit, [p 437 g 1] 

A Kkwdia~\ox Appellant. 

4, Aziz for Respondents. 

Judgment.-*- The plaintiff-appellaot 

who is a ^tamindar along with his brnther 
of a certain plot of land Tn a village 
sued the defendants-tenants Lallu and 
Abdul Ghani for recovery of rent. The 
other brother Abdul Rashid was not 
ma le a party either as platniiiff or as 
defendant. It is obvious fiom the tenor 
of the plaint that he desired to sue under 
the provisions of S. 266 (l), Tenancy 
•Act, What was stated in para. I of the 
plaint was that he was the zamindar 
making collections in respect of the 
tnuaff land situated in a certain village. 
The obvious interpretation of these 
words will be that he sued for himSf'lf 
and as agent of his brother. It was 
argued here by the respondents' learned 
counsel that the mere si’atement of being 
a collecting cosharer did not indicates 
claim that he was an agent of his bro- 
ther. It 13 not apparent how otherwise 
except by reason of agency one cosbarer 
fcan collect rent on behalf of another. ’ 
A speciBe issue was raise 1 whether the 
plaintiff was agent of his brother or not, 
but that issue was missed through the 
incapacity of the legal practitioners in 
tho Court of the Assistant Collector. 
That issue must now be decided. If the 
plaintiff is held to be the agent of 


i 
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brother Abdul Rashid for the purpose 
oi ooHeotiDg rents then he is entitled to 
collest the entire amount of rent which 
may be due from the defendants Tjallu 
and Abdul Ghani. 

If he is not such agout, he has made 
Abdul Rashid a defendant to the suit, 
and, therefore, he ij entitled to receive 
halt the rout under the provisions of 
S. 266 (IJ. On this point the lower ap- 
pelUte Court was of opinion that under 
the provisions of S. 22. Lim. Act, tlie 
suit for the recovery of half the rent of 
1321 FasU was time barred because the 
other brother was not mido a party 
withia the period of limitation for the 
recovery of rent due for that year. The 
learoed Judge has not attached the 
importance that is due to the words ‘ as 
regards him’* in S. 22. What that S. 22 
lays down is : 

“Whora, after tho institution of a suit, a 
now plaintiff, or defendant, is sul^stitutod or 
added,' tbe suit shall, as regards him, be 
deemed to have been instituted when he was 
so mide a party.” 

The words of importance are “as re- 
igardfl him.” If the substitution of a 
new defendant is made the other defen- 
dants cannot claim limitation from the 
date the new defendant is made a party. 
This reasoning is supported by a Bom- 
bay ruling reported in Shivuhai v. Sftid- 
deshwar (l). It was argued by the con- 
jtesting defendants' learned counsel hero 
jthat the plaintiff’s suit was not valid 
jUntil Abdul Rashid was made a party. 
Abdul Rashid, 'however, is not made a 
jparty to validate the plaintiff's suit but 
imerely to settle disputes between co- 
•shirers in case the tenants should plead 
that payment was made to the other 
cosharer. It is quite true that if the 
Oourtsrshould consider AbduTRaahid as 
plaintiff and desire to give relief, to 
Abdul Bashidt in that case^ of course, 
Abdul Rashid's suit as plaintiff for his 
half share of the rent of 1331 would bo 
•time barred. If a Court desires to give 
relief to the plaintiff in case ho is not 
AD' agent of his brother on tho ground 
that the brother is now a party (defen- 
dant) and is willing that tbe plaintiff 
should receive the entire rent, in that 
case, of course, Abdul Rashid's share of 
tbe rent cannot be recovered for the 
year 1331 Fasli. In that case the limi- 
tation must be considered as regards 
Ahdul Rashid and as re gards him th e 

(t) A. I, B. 1991 Bom. 152=4S Bom. 1009. 


suit must bo considered to have been 
instituted for his benefit on the date on 
which ho was made a party. 

On these considerations I set aside 
the decrees of both the subordinate 
Courts and remand tiic suit to the trial 
Court for a trial in accordance with the 
instructions given bore. Tho jirst point 
to be dotei mined is wlicther Al'jdul Ilaq 
is an agent of Abdul Rashid. If iie is 
proved to the satisfaction oi the Ccurt 
to be such agent ho will be entitled to 
recover the entire amouiiD of rent due 
from LiUu and Abdul Ghani for both 
tho years 1331 and 1332 Fasli. If he is 
htihl not to be such agent, tho plaintiff 
can recover only Italf tho rent which is 
his share, but that half he can recover 
for both years 1331 and 1332 Fasli. The 
amount of the rent due will of course 
havo to be determined by the trial Court. 

Costs here and heretofore shall atnda 
the result. The p<artios may produce 
further oral and documentary evidence. 

V.D./r.K. Case remanded 
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SU LAI MAN AND KeNDALL, JJ. 

Banskidkar and others — Plaintiff's — 
Applicants. 

V. 

B, Suraj Prasad Sinyh — Defendant — 
Opposite Party. 

Miscellaneous Case No, 779 of 1929, 
Decided on 9th January 1930. 

Allahabad High Court Rules Chap. 21, 
R, 20— Costs. 

Under Chap. 21, It. 20, the party entitled 
nndor a decree or an order to pay costs in a 
suit by another party shall not be entitled to 
any larger allowance for legal priictitiouoc’a 
foes in tbe suit, including all procoedt tigs in 
the execution of tlio original decree, than tho 
foes provided in It. 22, by reason of the fact 
that the case has been sent back to the lower 
Court for trial de novo. [P ^39 C Ij 

S. S. Shastru ~ for Applicants. 

Shiva Prasad Sinha — for Opposite 
Party. 

Sulaiman, J. — ^The main point which 
arises in this application is whether only 
one set or two sets of costs can be al- 
lowed under the rules on account of the 
legal practitioners’ fees. So far as this 
Court IB concerned it is quite clear that 
the appeal which was originally filed 
was distinct and set apart from the ap- 
peal ‘which was filed from the decree 
passed on remand. These two being 
different appeals separate costs most be 
allowed* 
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As regards the costs in the Court be- 
low the decree was set aside l)y the High 
Court, ajid the suit was remanded for 
trial do novo. But the suit continued 

p oo Cliap. 21, 

• - , the pai ty entitled under a decree 

01 an Older to pay costs in a suit by 
another party shall not be entitled to 
any larger allowance for legal practi- 
tioners fees in the suit including all pro- 
ceedings in the execution ot the original 
decree, than the fees provided in R. 22 
It seems to us that as the rule standi 
e paities arc entitled to only one set 
of costs on account of both the hearin'^s 

m the Court below, viz.: that before and 
alter tlie remand. 

We accordingly direct that the decree 
he amended on the following lines: The 
parties are entitled to the fees paid to 
their respective legal practitioners in 
e nnit below up to the maximum 
taxable amount allowable, (only one set 
0 . costs being taxed for the proceedings 
le 01 e after the remand) provided 
the certificates of fees were duly filed 
that Court. The costs of both the 
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in 

- k.ubija ui Doun cue 

parties should be calculated in the Court 
below on this basis. 

Both the parties are entitled to sepa- 
rate costs on account of the legal fees 
lor the two appeals pending in this High 
Court provided certificates were duly 
hied betore those appeals were disposed 
ot. In each case the fees in this High 
Court are to be calculated on the higher 

scale. We make no order as to costs of 
this application. 

v.b./e.k. Order accordingly. 
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Yocng, J., 

• Phagoo iVi/rao-Pla in tiff- Appellant. 

Tulshi Bam. Tetvari and another— D q. 
fendants — Respondents. 

Second Appeal No. 1498 of 1928 Deci 
May 1928.^^ ■ D/- 5th 

anlr”.#" Act. S. S3-Conv*y- 

to tl’ ‘"‘“I-"” 

con,eya„„ within ,e„,„nl,ln ti„e"Jd 

by hi. l.che. to t“n.l., 
—To “ 1®"^ '’“"® ‘bird Dcrion 

s. 53 ap^ieJ "**“*”* 

made with the inten°/of de“e7tiug thfclaims 
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of creditor is voidable at tbe.int;fat„.fl , 
rersou so aefeateil. But if such 
not .vi:h reasonable promptSe %d S! 
ransaction and by his laches allows the W 
feree to convey the same to a third ner ? 

taLs it in cood 

f.iikh and for good consideration, proviso to 
S o3 aphes and the person whose olalm is 
defeated is estopped in equity from denvinr 
such third person’s title : 30 All. 297, DuL ^ 

//. P. 5«- for Appellant, 

W. for Respondents, 

u gment. This is an interesting 
case and from one point of view not 
without di&culty. The plaintiff-appel- 

lant brought this suit for a declaration 
chat certain property, which he alleged 
was his, was not liable to be sold in ese- 

AT ^ decree in another suit 

No. 489 of 1929. 

The facts are that one Parmesfawar 
Hatfe mortgaged a certain property to 
one Tulshi. In 1876 Tulshi soldkls 

I’ights to one Dewa Datt. 

1 u ^oi‘tgagor Parmeshwar Datt 
sold the equity to Gurcharan, and Gur- 
c ha ran in his turn gave the property, 
subject to the mortgage, to Nageshar 
and his brother. The sons of the ori- 
ginal mortgagor, one Ram Bharos .and 
Nageshar No. 2, in spite of the fact that 
their father had already transferred the 
equity, transferred it again to Kamta 
and Tulshi. A suit was brought by 
Nageshar and iiig brother against Kamta 
and Tulshi for recovery of the property, 
and that suit very naturally failed be- 
cause it was obvious that their trans- 
ferrers had nothing to transfer. Then 
Kamta and Tulshi very pronerlv brought 
a Suit No. 489 of 1920; against their 
transferrers for return of the purchase- 
money, This suit was successful. This 
suit was on 14th August 1920. On the 
same date the plaintiffs Kamta and Tul- 
shi filed'an application for an interlocu- 
tory injunction restraining the defen- 
dants from transferring any other pro- 
perty that they might have. This appli- 
cation w’as not dealt with until l9tfa 
August 1920 and in the meantimo the 
defendants on 17fch August, no doubt 
having knowledge of the application, 
had transferred all their other property 
by way of gift to their brother-in-law, 
Nankoo. That this transfer was done 
with the purpose of defeating Kampta 
and Tulshi claim there can be no doubt. 
On 26th January 1921 Kampta and Tul- 
shi were successful in their suit and a 
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decree was passed in their favour. No- 
thing apparently, however, was done by 
the successful plaintiffs to execute their 
decree or to proceed to have the transac- 
tion between the defendants in that 
suit and Nankoo set aside under S. 55, 
T. P. Act, One year and seven months 
passed, and eventually on 2Sth July 
1922 Nankoo sold the property which 
had beeii given to him by Ram Bbarosa 
to the present plaintiff.appellaut, one 
Pbagoo. Up to date the defendants 
have done nothing whatever to have the 
transaction between Nankoo and Ram 
Bharosa set aside or declared to be void 
under S. 63, T, P, Act, having in fact by 
theif laches allowed Pbagoo to .buy the 
property in question and to pay money 
for it. It is to be noted that if the de- 
fendants in this suit had taken proper 
action with reasonable promptitude, this 
case would never have been had to be 
brought and the present plaintiff would 
never have been placed in the position 
in which he now is. It was not till 
•1923 that the present defendants took 
steps to execute the decree against the 
property which had been sold to the 
present plaintiff. That, of course, 
necessitated the plaintiff bringing the 
■px’esent action, Both the lower Courts 
have found that the plaintiff had 
brought the property in dispute bona 
fide and for value. The trial Court 
found in favour of the plaintiff, bub the 
lower appellate Court set aside the de- 


cide on the ground that the proviso to 
S. 53, T, P. Act, had no application in 
this case. 

It is clear that the transfer from Ram 
Bharosa to Nankoo was under S. 53, T. 
■B. Act, a voidable transaction at the op- 
tion of the defendants in this case. 
They have, however, never exercised that 
option. They certaintly had not exer- 
cised the option at the date of the 
transfer from Nankoo to the present 
plaintiff and, therefore, I have difficulty 
in following the learned Judge of the 
lower appellate Court, The whole ques- 
tion is : did Nankoo have anything to 
transfer ? It ig clear that he had a per- 
fect ^ title to transfer until the transfer 
to him had been avoided by the defen- 
dants under 8. 53. The learned Judge 
of the Court below, in my opinion, has 
gone wrong in his law through a mis- 
apprehension of the effect of the deci- 
sion in .Basft BeffamY. BandTsi Pret’ 


sad (l).Tbat authority was dealing with 
the question of a fictitious mortgage 
and it is clear from a perusal of the 
, judgment in that case that it is no 
aiitiioi'ity for the present case wliicli has 
nothing to do witii a mortgage but is 
concerned with conveyance. In fact the 
distinction l)etween a convex ance and a 
mortgage in a matter like this is clearly 
pointed out in the case of LVv/am 
V. Banarsi Prasad (l). 

It is contended, however, by the res- 
pondent that the Judge - found that in 
fact Ram Bharosa had transferred noth- 
ing to Nankoo and that, therefore, ‘Nan- 
koo had nothing to transfer to the pre- 
sent plaintiff. I cannot .read any such 
finding of fact in the judgment of the 
lower appellate Court. What the Judge 
says is : 

“ As the transfer to Nankoo bad the effect of 
defeating the defendants as the donor had left 
no property with him.” 

That is, the Judge clearly means, in 
my opinion, that the defendants were 
defeated because the donor had, in fact 
transferred all his property to Nankoo, 
and if, as the Judge here finds, the de- 
fendants had actually transferred the 
property to Nankoo, it is clear that 
until that transaction was set aside 
under S. 53, he could transfer the pro- 
perty to somebody else, and if that some 
one else took it in good faith and for 
good consideration, the proviso to S. 53 
would apply. When the Judge talks 
about the fictitious transaction latter on 

in his judgment where he says : 

“ the gift to Nankoo was thus voidable at 
defendants’ option and was fictitious,” . 

it does not follow at all from his rea- 
soning that the transaction was fictiti- 
ous in the sense that there was never 
any real transfer of the property to 
Nankoo. There is nothing whatever to 
show in this case, as far as one can see, 
that there was not a real transfer of 
the property to Nankoo, and in fact the 
Judge in'the trial Court does find that the 
plaintiff was in possession. The plaintiff 
is now in possessiou, and if the plaintiff 
is now in possession, it must be presum- 
ed that Nankoo was in possession too 
with the consent of Bam Bharosa. It, 
therefore, follows that the plaintiff in 
this case is the purchaser of something 
and that the authority of Basti Begam 
Y. Banarsi Prasad (l), does not apply. 

(1) C1908] 30 All. 297=5 A. L. J. 805=(1908| 
A. W. N. lie. 
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i’iu'ro is otK* uLher consideration to 
|Wiiicli 1 wish to draw iittoiitiun. As 1 
:have pointed out above, the defendants, 
if they iud taken reasonable anti pro- 
per 'teps to have the transictiou bet- 
■vvoon ftain llharosa and Xinkoo sot 
aside or had jmt in executi )ri tlieir 
ieereewitli reasonable promptitude, the 
plaiuuiti would never have been in the 
position of f)eing able to buy this pro- 
poity. The defendants by tlieir conduct 
have allowed the idaintid to put himself 
in the positiou of a hona lido transferee 
foi value ol tJiis property. In my view, 
in 0(ju;c\ ohe doctrine of estoppel arises 
and Che defoudants are estopped, thore- 
iore, from denying the piaintitt’s titlo to 
this property, Tho result is that the 
■appeal is allowed with costs, tho decree 
of the lower appellate Court is set aside 
and that of the trial Court is rostorod. 
v.Tn/K.K- Appeal alioiced. 
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Mukbrji and Bennet, JJ. 

Kali Deoi Singh — Appellant 

V, 

Jagdat Patkali — Respondent, 

Letters Patent Appeal No. 29 of 1928, 
Decided on 9th January 1910. 

* Evidence Act S, 92, Proviso, (2)-Money 
bond stipulating payment of interest— Simul- 
taneous oral contract that no interest wat 
to be paid but creditor to take usufruct of 
certain land in lieu of interest —Contracts 
held inconsistent and oral agreement held 
inadmisaible, 

A boud doclarad that; money wisto be repaid 
w^th iucoreatat a certain rata. A jimulsauo- 
oral contract doclarad that no iutotist waa to 
bo paid, but the c rod itor was to be in posses- 
aion of certain piece of land and was to pay 
himself th - iiitorest out of the usufruct. 

Held ; that the two contracts w.ro inoonais- 
tent with each othor and so oral evidmea wia 
excluded. . j-p q gj 

Harnandan PrasatZ— for Appallaot. 

Ildtihans Sakai and Shiva Prasad 
Sinha — lor Respondeat, 

Mukerji, J. This is an appeal 
against a judgment of a learned single 
Judge of this Court who allowed the 
second appeal by holding that under 
the provisions of S. 92, Evidence Act, it 
was not open to the plaintiff to prove by 
oral evidence a contract which was in- 
consistent with a written bond of 31sfc 
May 1914. 

The first point taken before us is that 
the learned Judge of this Court has up- ’ 
set a finding of fact. 


Jt appears that the respondent Jagdat 
iithal! brouslit a suit against the appel. 
lint aali D^on Singh for his ejectment 
m tho revenue Court alleging that Kali 
Oojn IV, IS his tenant. The appellant 
Kali Deen pleaded there that he was 
holding the land in lieu of interest of a 
bond which had been executed by Jag. 
dat 3 brother on -3lst May 1914. Kali 
Dcon was referred to the civil Court and 
accordingly he instituted tho suit out of 
u hich the present appeal has arisen. 

Tlio fiist Court dismissed the suit, but 
the ^ lower appellate Court decreed it 
finding that the contract alleged by the 
plainbitf had been established. 

On second appeal, a learned Judge 
of this Court came to tho conclusion that 
the plaintiff had alleged that an' oral 
contract took place at tho same time as 
tho bond was executed. Then applying 
S. 92, Evidence Act, he held that tho 
oral ovidonce to prove the separate oral 
contract was inadmissible. 

lu our opinion, the entire matter con- 
sidered by the learned single Judge wis 
one of law. He had to interpret the 
plaint and to find out from the four 
corners of it whether the plaintiff alleged 
tho oral contract to be a subsequent 
one or to bo one contemporaneous with 
the bond. Having arrived at the con- 
clusion that the two contracts were 
simultaneous, he applied S, 92. 

On the merits, we think that the 
learned Judge of this Court was right. 
The bond declared that the money was 
to be repaid with interest at a certain 
rate. The oral contract do dared that no 
interest was to be paid but the plaint}.^ 
was bo be in possession of a certain 
piece of land and was to pay himself the 
interest out of the usufruct, Under S. 
92, Proviso 2, Evidence Act, the existence 
of a separate oral agreement may be 
proved only when it is not inconsistent 
with tho terms of the written document 
or when the matter involved in the oral 
agreement is a matter on which the 
document is silent. In our ppinion, the 
two contracts aro inconsistent with each 
other and, therefore, the learned Judge 
of this Court was right in bolding that 
oral evidence should be excluded. 

In tho result, the appeal fails and it 
is hereby dismissed with costs. 
v.b./r.k, Appeal dismissed. 
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A. It R* 1930 Allahabad 441 (1) 

Mukeiuiand Bennet, JJ. 

K. B, Ut MohdMDKXd MohiiuhUit, Ifai~ 
dar — Defendant; — Appellant. 

V. 

Doori Plaintiff — Respondent. 

Letters Patent Appeal No. 1G:1 of 
1928, Decided on 14 th February 1930, 
from a judgment of Dalai, J., D/- lOth 
July 1928. 

Agra Tenancy Act (2 of 19D1), S. 35 - 

Sharing cultivation '* explained. 

Assisting orts’s uncle at an advanoed age in 
looking aftoc his holding would amount to 
sharing in the cultivation. [I,* 4 il C 2] 

MahmiduUah — for Appellant. 

Bennetf'J. — This is Letters Patent ap- 
peal brought by the defendant against 
the judgment of a learned single Judge 
of this Court in favour of the plaintiff. 
The plaintiff brought a suit in the re- 
venue Court under S, 95, Agra Tenancy 
Act (Aob 2 of 1901). for a declaration 
that he was an occupancy tenant of the 
defendant zamindar in succession to his 
uncle Kbiali in whose cultivation he 
shared. The Court of first instance 
granted a declaration, and as a question 
of jurisdiction had been decided, the 
defendant appealed to the Court of the 
, District Judge. The District Judge re- 
versed the decree and came to a finding 
in ^ the following terms ; 

It appears thati the plaintiS did return to 
hat it is not proved whether ho 
saaiM in the cultivation, or whether he was 

rrfati ^ helping hand to an elderly 

evidence on the record was that 
«he last occupancy tenant Kheali was 
au old men of 80 years and it was ad- 
mitted by a witness for the defendant 
. 1 ? yoer before his death, the 

Doori Singh lived with Kheali. 

A of these people was Thakur 
and Kheali, partly from his caste and 
pwtly from bis advanced age did not 
himself cultivate but directed his la- 
oourers. The patwari also gave evi- 
40Qoe to the effect that he had seen the 
plaintiff assisting in looking after the 
bough be had not seen the 
plajntifif doing the manual work of culti- 
vation. It appeares to the learned 
jingle Judge of this Court that the find- 
ing of the District Jnnge was indefinite, 
hB he appeared th, ' find that either one 
mtwo alternaiiTea existed, and in the 
^Nntuof the learned sin^e Judge of 
"B^Oourt, either of these alternatives 

1": 1930 A/56 


would amount to tlio logal definition of 
sharing in the cultivation. That is, the 
assisting oi Jiis uncle at an advanced 
age in looliing after his holding vould 
amount to sharing in the cultivation. 
We see no reason to differ from that 
conclusion and accordingly we dismiss 
this Lotbors Patent appeal. No costs are 
allowed, as the plaintitf-rospondont is 
not represented. 

V.B./iLK. Appeal dismu'icd. 

A. 1. R. 1930 Allahabad 441 (2) 

Mhkerji and Bennet, JJ. 

Baij Nath Prasad — Defendant “ Ap* 
pel Ian t. 

V. 

Dharam Pal Singh and others — Plain- 
tiffs — Respondents. 

Letters Patent Appeal No. 135 of 1928, 
Decided on 31st January 1930, from a 
judgment of Dalai, J.,D/- 17th July 1928. 

Agra Tenancy Act (2 of 1301), S». 34— 
and 156 — Person occupying land without 
consent of proprietor or asserting right in 
binaself acquires right by prescription and 
is not assessable under Ss. 34 or 156. 

Whore a porsoa entora into occupatioa of 
land without tho consent of the proprietor and 
with an assertion of proprietary rights and 12 
years have elapsed, that person acquires owner- 
ship by proscription and the former proprietor 
cannot have rent assessed on that person, 
either under S. 31 or under S. 156. If, however 
tho period of occupation in - the assertion of 
proprietary rights were less than 12 years, then 
the zemindar could sue under S. 34, for the 
determination and recovery of rent. 

fP m C 2] 

U. S, Bajpai — for Appellant. 

Janaki Pramd — for Respondents. 

Bennet, J. — These are two Letters 
Patent appeals by the defendants against 
the judgment of a learned single Judge 
of this Court upholding the order of the 
lower appellate Court of remand and 'a 
decree of the lower appellate Court 
passed after remand for compen.^atioD 
and rent due from defendant to plftintifi 
under S. 34, Act 2 of 1901. 

The suit is in regard to plot 214 (a) in 
village Sangror. The plaintiffs. Dharam- 
pal Singh and others are zamindars in 
this village and in the settlement kbo- 
wat of 1913, the No. '214 (a) is entered 
as a plot in the area of which the plain- 
tiffs are zamindars. Apart from that 
entry, the plaintiff has not proved that 
he exercised any proprietary rights over 
the plot in question. The plok in ques- 
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tion alonjj with other plots was origi- 


nally a grove and belonged to Bhairon 
Singh and Bisheshar Singh w'ho were 
?:atnindar3. In 1843 there was an auc- 
tion silo by which the zamindari rights 
of Bhairon Singh and Bisheshar Singh 
were purchased by Ahar Singh who was 
the predecessor of the present plaintiffs. 
The next trace that we can find of this 
grove is that it was in the possession of 
two persons Arjun Singh and Indar Pal 
Singh. These persons made a mortgage 
of their rights in the grove to the defen- 
dant Baijnath Prasad before 1905 and 
made a sale deed to Baijnath Prasad 
after 1905. Neither of those documents 
are on the record. In 1905, it Is admit- 
ted, that there was au ejectment suit 
brought by the predecessors of the 
present plaintiffs against Baijnath Pra- 
sad, defendant and it is admitted that 
that ejectment suit failed. There are 
certified copies on the record of the 
judgment of the Assistant Collector or 
the Commssioner in appeal and of the 
Board of Revenue in second appeal. 

The Assistant Collector held that the 
land was grove and therefore he dis- 
missed the suit for ejectment without 
coming to a finding on the other ground 
of defence that the defendants were in 
possession as proprietors. In first ap- 
peal, the Commissioner held that the 
land was not grove, and had been culti- 
vated for a long time, but that the ap- 
pellants, plaintiffs, had no locus standi, 
because they had never been proprietors 
of the land in suit. The Board of 
Revenue upheld the Commissioner to 
this extent that the relation of landlord 
and tenant did not exist between the 
parties and that therefore there could 
be no ejectment in the revenue Court 
and the application for revision was 
dismissed. It has been subsequently 
pointed out that it was not open to the 
Commissioner to come to a finding on 
the question of proprietary right. That 
is no doubt correct, and the finding of 
the Commissioner therefore on that 
point does not operate as res judicata 
between the parties. But the Commis- 
sioner was entitled to come to a finding 
of fact that the land in 1905 was no 
longer grove but had been for a long 
time cultivated land. It is also a fact 
that the written statement of the defen- 
dants in 1905 put forward the conten- 
tion that the defendants were proprie- 
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tors. In the settlement of 1913, the 
plaintiff made an attempt to have rent 
assessed. Although the name of the 
plaintiff was entered in that settlement 
as proprietor, that application was 
refused by the settlement officer on the 
ground that the defendant was not an 
occupancy tenant. The settlement 
officer acted apparently because S. 87, 
Act 3 cf 1901 only empowers him to 
determine the rent of ex* proprietary 
and occupancy tenants and not of non- 
occupancy tenants. The next proceed- 
ing by the plaintiff was an application 
under S. 95, Act 2 of 1901, to have the 
defendant declared as his tenant. That 
matter came before this Court in second 
appeal and it was held that as the rela- 
tion of landlord and tenant had not 
previously existed between the parties, 
the plaintiff could not succeed under 
S. 95, although he might make an appli- 
cation for fixation of rent under S. 34. 
In accordance with that order, the 
plaintiff has now proceeded under 
S. 34. 

We consider, however, that as the 
land has been held to have been culti- 
vated by the defendant from 1005 conti- 
nuously up to the date of the present 
suit in 1924, and as the defendant has 
never had any relation of landlord and 
tenant with the plaintiff and as the 
defendant asserted his proprietary right 
in the proceeding of 1906, the defendant 
therefore cannot be assessed to rent 
under S. 34, Act 2 of 1901, Where a 
person enters into occupation of land 
without the consent of the proprietor 
and with au assertion of proprietary 
rights and 12 years have elapsed, that 
person acquires ownership by prescrip* 
tion and the former proprietor cannot^ 
have rent assessed on that person, 
either under S, 34 or under S. 156, Act 
2 of 1901. If, however, the period of 
occupation in the assertion of proprw* 
tary rights were less than 12 ye*^' 
then the zamindar could sue under S.| 
34, Act 2 of 1901, for the determmatio*^ 
and recovery of rent. 

Accordingly we allow these two 
Letters Patent appeals and we^ restore 
the decree of the Court of first instance 
and dismiss the suit of the plaintiffs 
with costs in all Courts. 

V.b./r.k. Appeals 
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j One of the pleas raised by the defen- 


Jai Pratap 'Narain Singh and others 
— Plaintiffs — Appellants. 

V. 

Rabi Pratap Narain Defen- 

dant — Respondent, 

Stamp Report in First Appeal No. 143 
of 1928, Decided on 2Lst February 1930, 

Court-fees Act, Scb. 2, Art. 17 (b)— Suit 
for partition alleging joint possession — 
Plaintiff directed to pay difference between 
ad valorein court-fee and court-fee paid— 
Suit dismissed for failure to make deficiency 
— Appeal not challenging finding as to court- 
fee on court'fee of Rs. 10 — Failure to pay 
deficiency on memorandum of appeal held 
not fatal. 

FUiatifE sued for partition of a certain pro- 
perty alleging that he was jointly in possession 
of the piopertiy with the defendant. The de- 
fendant contended that be was out of posses- 
sion, The Court decided in favour of the 
defendant and since the plaint was valued at 
Bs. to for court-fee oalled upon the plaintiS to 
make good the diSerenoe between the court-fee 
payable ad valorem and court-foe actually paid. 
The plaintifi did not pay the court fee whereup- 
on the suit was dismissed. The plaintifi pre- 
ferred an appeal against this decree again pay- 
ing Rs. 10 on memorandum of appeal under 
Sch. 3, Art’ 17 (b) without challeaging the 
order as to court-fee. 

Held : that the omission to include in the 
memorandum of appeal a ground expressly 
ohallsaging the finding on the question of 
conrt*fee is immaterial and the plaintiS was 
not liable to make good the alleged defi- 
oienoy of oonrt-fee until the quEstion of joint 
possession was not finally settled in appeal. 

CP 444 0 1, 2] 

Iqbal Ahmad and Shiris Prasad Sinha 
^for Appellants. 

Ut St'Bajpai — for the Crown, 

Judgment, — ^This is a reference under 
S, 6, Court-fees Act, 1870. 

^ The plaintiff brought a suit for parti- 
tion of certain property upon the allega- 
tion that ho and the defendants were 
members of a joint Hindu family who 
were jointly in possession of the pro- 
perty in suit. The plaintiff prayed that 
his share in the joint family property 
should be determined and partitioned 
and that he should bs put in separate 
possession thereof. The suit was yalued 
at Bs. 4,00,000 for the purpose of juris- 
diotion and he paid a court fee of Rs. 10 
under Art. 17 (6), Boh. 2. 

The defendants in their written state- 
ment traversed the principal allegations 
of the plaintiff, denying that the parties 
were members of a joint Hiudn family 
^d denying that the plaintiff was in 


dants was that blia court-fee paid by 
the plaintiff was iiisufficiont because 
he was not in joint possession of the pro- 
perty in suit, and that as the suit was 
in fact a suit to establish the plaintiff’s 
title to a share in the property, and to 
recover possession of the sanne, ho was 
liable to pay an ad valorem court- foe 
calculated on the value of his sliare. 

The trial Court held that the plaintiff 
was out of possession and that as he 
claimed possession and partition he must 
pay a court-fee calculated on the value 
of the share claimed by him. The trial 
Court also decided the other important 
issues in the defendant’s favour and dis- 
missed the suit. 

The plaintiff has come up to this Court 
in first appeal and has stamped his me- 
morandum of appeal, as he did his plaint 
with a court-fee stamp of Rs. 10 under 
Sch. 2, Art, 17 (G). The Taxing Officer 
was iuclined to bold that the appellant 
must pay Rs. 3,830 to make good the de- 
ficiency in conrb-fees in both Courts but 
has referred the question for my deci- 
sion, It is conceded that if the plaintiff is 
found to be in joint possession of the 
property in suit then his plaint and his 
memorandum of appeal have been suffi- 
ciently stamped. If, on the other hand, 
the finding of the trial Court, bo the 
affect that the plaintiff is not in joint 
possession ’of the property, is upheld by 
this Court, then he is liable to pay upon 
his plaint and memorandum of appeal a 
court-fee calculated on the value of his 
share in the property in suit. 

It is contended by the learned counsel 
for the appellant that liability to pay 
the court-fee depends in the first in- 
stance upon the allegations made in the 
plaint and the relief sought, apart alto- 
gether from the evidence. I think this 
contention must be accepted in view of 
the ruling in WaliuUak v. Djtirga 
Prasad (l). The plaintiff asserted in 
para. 23 of the plaint that sicoe the 
management of the Court of ^Vards ter- 
minated on 20th October 1914, plaintiff 
1 and defendant 1 have been managing 
the property jointly ,and taking money 
for their espenses out of the profits of 
the said property. lu my opinion this 
is a clear assertion that the plaintiff is 

(1) [1906] 28Ari7846=3 A, L, jTTsi^Ugoe^) 
A. W. N . 88. 
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in joint I'i'oprietary possession of tho 
property in suit. The trial Court has 
also underslioocl that tho plaintiff did 
f’laim to he in joint possession and has 
come to a distinct finding upon issue 2 
that tlio plaintiff was out of possession 
and as he prays for possession of his 
share he must pay a court- fee calcu- 
lated on the value of his share. So far 
as the allegations made in tho pUint, 
and the relief claimed, are’ concerned. I 
am satisfied that the proper court-fee 
was Rs. 10 under Sch. 2. Art. 17 (G). 

It has also been urgsd for the appel- 
lant that in his ineinorandum of appeal 
he challenges the whole decree dismiss- 
ing ills Suit and in ground 8 of appeal 
hn has expressly challenged the finding 
of the trial Court with reference to his 
joint possession of the property. His 
aigument is that as the finding regard- 
ing joint possession is challenged in this 
Court he is not liable to pay an ad valo- 
lem court-fee unless and until the finding 
of the trial Court on this point is up- 
held. He further claims that he is not 
liame to pay an ad valorem courb-feo 
until his appeal has been decided. 

Tho leirned Government Advocate 
contends that although the appellant's 
memorandum of appeal contains no 
loss than 19 grounds thero is no ground 
which expressly challenges the trial 
Court s finding on the question of court- 
foe and the appellant must therefore 
submit bo that finding, and must pay the 
deficiency in courb-fee on his plaint and 

memorandum of appeal before bis appeal 
IS admitted. 

|. In my opinion the omission to include 
jin the memorandum of appeal a ground 
joxpressly challenging the finding on 
the question of court-fee is. immaterial. 
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The appeal is against the decree, nob 
against the judgment, and the decree 
does not contain any direction ordering 
the plaintiff to make good the alleged 
deficiency in court- fee. The decree 
merely dismisses the plaintiff’s suit with 
costs. I think the appellant is entitled 
to contest the finding regirding the 
court-fee, which depends upon the find- 
ing regarding possession. 

The learned counsel for the appellant 
relies^ strongly upon the decision of 
a Division Bench of this Court in 
Backnu v. Gk ulam Ali (2). The facts 

j No. mo of 19124 

ded on 19th January 1927. 


of the case are on all fours with the 
case iiaforo me. Tho plaintiff iu that 
ease sued for the partition of a house al- 
leging that he was in possession over' a 
part of ib and paid Rs, 10 as tho court- 
foe for partition. The defendants con- 
tended, inter alia, that the plaintiff was 
out of possession. Tho Court of first 
mstanco decided all the issues and held 
boat the plaintiff was out of possession 
and called upon him to make good tha 
deficiency by paying the difference bet- 
ween the court-foe payable ad valorem 
and the court-fee actually paid. The 
plaintiff did not pay the deficiency and 
tho suit was dismissed. He went in ap- 
peal to tha District Judge. One of bis 
contentions was that the finding of tbe 
fust Court, that ho was out of posses- 
sion, was wrong. Tha District Judge, 
without looking into the question of 
possession, called upon the plaintiff-ap- 
peliant to make good the alleged defici- 
eaoj\ This was not paid and the ap- 
peal was dismissed. The decision of the 
Bench of this Court was that the learned' 
District Judge was not justified in not 
trying the issue as to the plaintiff’s pos- 
session before calling uoon the plaintiff 
to pay ths additional court fee, 

^ In my opinion it is impossible to dis- 
tinguish the two cases. The facts are 
practically identical. 

Following the decision cited above,' 

I hold that the plaintiff-appellant is notj 
liable to make . good the alleged defi*. 
ciency of court-fees, either in the Court 
below or in this Court, until tho ques- 
tion of the plaintiff’s joint possession 
has been determined by this Court. As| 
tho appellant has not been completely 
successful I fix the costs against Gov- 
ernment at Rs, 32. 
v.b./r.k. Reference ansieereA, 
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MaKERJI AND BbNNET, JJ. 

Ram Sarup Ahir — Plaintiff— Appeh 
lant. 

v. 

Nageshwar Tewari and others — Defen- 
dants — Respondents. 

Betters Patent Appeal No. 117 of 
1928, Decided on 17th January 1930. 

Trantfer of Property Act. S. 62 — Period 
for foreclofure and redemption are oeoie 
unleot Contrary is agreed. 

Unless the terms of the mortgege dead 
clearly state the contrary, the period for i®' 
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dem^tiou and thj period for foreclosure are 
to be coasiierad blio saoio: . 1 . Z. H. 1911 P. C. 
30 fief, ort, 25 I. 6\ 93, Dist. [P 445 C 1] 

S. Vervia — for Appellant, 

Bennet, J, — Tbis is an appeal by tlie 
plaintiff against tho judgment of a lear- 
ned single Judge of this Court dismis- 
sing the suit of the plaintiff for rodomp- 
tion on the ground that the suit is pre- 
mature. Tljere wore four usufructuary 
mottgages of four separata plots of lixed 
rate tenancy mide by the plaintiff’s 
predecessor in favour of the defendant, 
all the mortgage deads being executed 
in the year 1901, The deeds all con- 
tained the clause which was as follows: 

* Bebilwa/a miadi 45 sal pass mahajan maz- 
ktir ke karke iqrar Karla him . . , , , jam 
iniad par hul rupea asl vititidarja v’asiqa hasa 
yakmuskt ada karen tab arazi vtavhuna takkf- 
rahu kara leweK toa agar jniad maaiyanb par 
hill fupea yakiHUsht ada na karen tab araza 
marhunp bad 40 sal Ice be kaniil hojawe." 

The suit for redemption was brought 
in the year 1924. The learned counsel 
for the appellant argues that in general, 
under any mortgage by conditional sale, 
58 (c). T. P, Act, gives a right to 
redeem at any period prior to the cer- 
tain date on which the sale shall become 
Oibsolute. He endeavours to support 
this theory by reference to Mahomed 
Muzaffer Ali v. Ashref Alt (l), Wo do 
nob consider that the ruling is any 
authority for such a proposition. 

consider that unless the terms of 
the mortgage deed clearly state the 
contrary, the period for redemption and 
e period for foreclosure are to be con- 
si ored the same. S. G2 lays down 
hat at any time after the principal 
money has become payable, the mort- 
gagee has a right to redeem. We con- 
sjaar that in the present mortgage deeds 
6 mortgagor does not acquire the right 
0 redeem until the period of 40 years 
has expired from the execution of the 

ftu *t would refer for this view 
of the law to a ruling of the Privy Coun- 

xJl ^MCwar Begam v. Husaini 
Khanam ( 2 ). 

Accordingly we find the suit of the 
**0 b® premature and we dismiss 
his Letters Patent appeal with costs. 

▼•B./r.k. Appeal dismisged. 


^ .4] 25 I. 0.98. 

A. 1. E. 19 U P. 0, SS-cSe All. 196=41 
!• A. 84, (P. 0.). . 
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Sur.AIMAN AND K END ALL, JJ, 
Hakim Baksh and anothcT — Plaintiffs 
— Appellants 

V. 

Mt. Bachauaa and others — Befondants 
— Respondents. 

_ Second Appeal No. 2081 of 1927, De- 
cided on 14th December 1929. 

(a) Mahomedan Law— Pre-empt ion — De- 
mand when is not combined explained. 

^Vlicre tbero has been an interval of tinio 
between the first and the second demand and 
the first demand is neither made on the pro- 
mises, nor in the prsonce of the vendors or the 
vendees the demand cannot he considered as 
combined. [P 446 Cl] 

(b) Mahomedan LftW“ Pre-emption — Ab- 
sence of reference to first demand is fatal. 

Under Mahomedan Law absonco of reference 
in the S03ood demand to the first demand is 
fatal ; A. I. R. 1923 AIL -251, lief. [P 446 U Ij 

Haribans Sakai and S. Majid AH — 
for Appellant. 

M. Waliullaa — for Respondents. 

SuUiman, J.—Tliis a plaintiffs’ ap- 
peal arising out of a suit lor pre emption 
of' a iiouse situated in mohalla Shaikh- 
pur in the city of Gorakpur. The plain- 
tiffs are Mahomodans. The half 
shares of the same house were sold un- 
der two separate deeds by two separa- 
te vendors, one of whom was a Hindu 
and the other a Mahomedan. The 
plaintiffs alleged that there was a' cus- 
tom prevailing in this ‘mohalla’ under 
which there was a right of pre-emption. 
They further alleged that they had made 
the necessary demands under the 
Mahomedan Law and were entitled to 
pre-empt the house. It was obvious 
that their claim under the Mahomedan 
Law could not be entertained as regards 
the sale by the Hindu vendor. 

Both the Courts below have dismissed 
both of the suits. The lower appellate 
Court has distinctly found that no custom 
of pre-emption has been proved, and has 
also ■ found that the demands under 
Mahomedan Law were defective, inas- 
much as at the t^pce of making th e 
second demand there was no reference to 
the first demand. 

We agree with the Court below that 
the evidence to prove the alleged custom 
is wholly insufficient. The plaintiffs rely 
principally on a judgment in a second 
apeal of 1882, in which the only point- 
urged In the High Court was whetther a 
oasfeooi of pre-emption was or was not 
invalid in law. The High Court never 
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] fehe snfliciency or othorwise 
of ilio evidence. Roliance is also placed 
on a deci'co of 1887, which is a compro- 
tniso docfOG, The judgment is not pro- 
duced, and its value cannot bo great. 
As against this, there are three recent 
judgments pronounced by t>he Gorakh- 
pur Courts, in which it was distinctly 
held that the custom had not been estab- 
lished. The plaintiffs have failed to 
prove that within the last 40 years a 
right of pre-emption lias been e.'cercised, 
altboiigli, in view of the fact that 
mohalla’ Shaikpur is in a big town like 
Gorakhpur, a large number of sales of 
houses must have taken place during 
this interval. 

The learned counsel for the respon- 
dents wanted to produce a certified copy 
of a judgment of this Court delivered in 
1927, in which all the documentary evi- 
dence was reviewed and it was held 
that the custom was not proved to pre- 
vail in this mohalla.' We do not think 
that we should admit the fresh evidence 
at this stage, though we might, if we 
like, refer to it as a ruling explaining 
the judgment of 1882. Having consi- 
dered the whole evidence, we have come 
to the conclusion that the custom has 
not been established. 

As there was an interval of time bet- 
ween the performance of the first and 
the second demands and the first demand 
was neither made on the premises nor in 
the presence of the vendors or the ven- 
jdees, we cannot possibly hold that there 
was a combined demand. The finding of 
the, 'Court below that there was no refer- 
ence in the second demand to the first 
jdemand is fatal. We may only refer to 
the case of Sadiq AH v. Aldul Bagi 
Khan (l). 

The result is that the appeal fails and 
is dismissed with costa, including fees 
in this Court on the higher scale. 


v.b./r.k. 


Appeal dismissed. 


(i) A. I. R. 1923 All. 251=48 All. 290’ 
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Sulaiman and Kendall, JJ. 

, B. Dallu Singh and another — Defen- 
dants — Appellants. 

V. 

J5, Chhakan Singh and another ~~ 
Plaintiff and Defendant — Respondents. 

^ Second Appeal No. 1792 of 1927, De- 
cided on 13th January 1930. 


1930 

(a) Agra Pre-emption Act (1922), S. 5 
— Right of pre-emption recorded in wajibul- 
arz— Presumption exists regarding right of 
pre-emption, 

Tbo oxistence of an entry in tha \?ajibularz 
as to tbe existence of a right of pre-emption 
raises the presumption under S. 5 that a right 
of pre-emptioa exists and that right is to be 
exercised in accordance with the provisions of 
Ss. 11 and 12 of the Act. [P 447 C 2] 

(b) Agra Pre-emption Act (1922), S. 4 (1) 
— Proprietor as defined in S. 4 includes 
both a Superior and inferior proprietor— 
S, 11 applies to transfer by such proprietor 
and S. 12 gives right to pre-empt. 

There is no reason to suppose that the word 
“propnotor" in S. 4 is not U5ed in that gene- 
ral sense so as to include both a superior and 
an inferior proprietor. It, therefore, follows 
that even if an inferior proprietary interest In 
land has been transferred, S. 11 would be ap- 
plicable and therefore, person in S. 13 would 
have a right to pre-empt. [P44fl03] 

(c) Agra Pre-emption Act, S. 4 — Man* 
zooridar is inferior proprietor. 

A manzootidar is an inferior proprietor aud 
a cosharer is defined as a person other than 
a petty proprietor entitled as proprietor to any 
share or part in a mabal or a village. 

• [P 448 02) 

K. N. Katju aud Akhtar BusainKhan 
— for Appellants. 

N, Upadhya and Gadadhar Pr&sad-~~ 
for Respondents. 

Sulaiman, J.— Second Appeals Nos. 
1792, 1793, 1794 and 1795 are aefen- 
dants’ appeals and are connected with 
each other. On 3rd April 1925, a sale 
deed of five annas four pies share in 
mahals of mauza Lohradih was executed 
by Jagpat Singh in favour of Halln 
Singh was Rs. 1,000. On the same date 
a perpetual lease was executed by the 
same person in favour of Sukhdeo Singbt 
who was a nephew of the vendee. Tine 
lease related to sir lands and was id 
lieu of a premium of Rs. 3,000 fixing ao 
annual rent of Rs. 90. By a subsequeBi 
compromise, dated 14th October 1925|I® 
a suit brought by the transferrer to set 
aside these two transfers it was^ nl“** 
mately agreed to return the share in one 
mahal to the transferrer, the transfeie® 
retaining the share in mahal Katwam 
only. It is this share which is 
pute in these appeals. .. 

The present plaintiffs instituted asoi 
(out of which S. A. No. 1792 arises! » 
pre-empt both the sale and the perpsts® 
lease of the shares in mahal Katwar i 
alleging that the two were par** 
parcel of one transaction and 
tuted a single transaction of sale* ' 
also alleged that the subsequent co 
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promise was a frauduleat device 'and was 
a mere paper braasaction, 

la order to meefc the claim the de- 
lendants obtained a deed of gift 
of a share in mahal Katwaru from one 
Baij Nath on 19th April 1926, while the 
pre-emption suit was pending, and the 
claim was resisted on the strength of 
this deed of gift. Second appeal No. 

1793 arises out of this suit to avoid the 
deed of gift. 

The plaintiffs also instituted a suit to 
pre-empt the transfer under this deed 
of gift, alleging that, though ostensibly 
a gift, it was in reality a sale transac- 
tion. Second appeal No. 1795 arises out 
of this second suit for per-emption. 

Subsequently, there was another sale 
deed, dated 18th September, 1926, under 
whieh another share was transferred to 
the vendees for Rs. 800 in mahal Kat- 
waru, A suit for pre-emption was insti. 
tuted by the present plaintiffs to claim 
this share also. Second appeal No. 

1794 arises out of this third suit for 
pre-emption, 

The lower appellate Court has found 
as a fact that the gift of 19th April 
1926, was in reality a sale transaction, 
and being a transfer of joint family pro- 
perty without legal necessity, was not 
binding on the minor. It has accord- 
ingly set aside that sale. It has further 
found that the sale and the lease of 3rd 
April 1925, were pari and parcel of one 
single transaction in favour of the same 
joint family, the total consideration 
being Rs. 4^000. It has then, assuming 
that the compromise of 14th October 
1926,- was a good one, held that the ven- 
dees who have actually parted with 
Be. 4,000 and retained only the share in 
mahal Katwaru, are entitled to recover 
that amount from the plaintiffs. 

It seems to ns that the finding thSit 
the gift was voidable at the instance of 
the son of Baij Nath cannot be disturbed 
in second appeal. The gift having been 
set aside, the plea based on it mnst 
also lose^ its force. It is not also pos- 
sible to interfere with the finding that 
the two 'transactions of the same date 
in favonr of the same family made by 
the same person were nob part and par- 
eel qf ope and the same transaction, 
two doouments instead of one having 
beeQ nsed to handicap the pre-emptor. 
We ninet aooept the finding that the 
i^al intention of the parties was to sell 


the share in mabai Katwaru to the de- 
fendants. 

The only point urged on behalf of the 
plaintiffs which remains for considera- 
tion is_ whether a right of pre-emption 
exists in the case of the present ven- 
dee appellants. 

Mauza Lohradih was originally a part 
of the family domain of Ilis Higlmess 
the Maharaja of Benares, In 1911 it 
came under the direct administration of 
the Governor of the United Provinces. 
The Maharaja of Benares is now recog- 
nized as the zamindar of this village and 
is recorded as the superior proprietor 
malike ala in the khewat. The plaintiffs 
and the vendor were recorded as man- 
zooridars and classed as inferior proprie- 
tors (malike adna). 

In the wajibularz of 1247 Pasli pre- 
pared for this village there is an entry 
in para. 6, which records a right of pre- 
emption. It is immaterial to consider 
to what extent that right was limited! 
or confined. The existence of such a! 
Record-of-Rights raises the presumpJ 
tion under S. 5, Agra Pre-emption ActJ 
that a right of pre-emption exists, and 
that right is to be exercised in accord- 
ance with the provisions of Ss. 11 and 
12 of the Act. 

If the interest transferred is a 
“proprietary” interest within the mean- 
ing of S, 11, and the plaintiffs are co- 
sharers within the meaning of S. 12 as 
defined in S. 4, sub-Gl. (l), the right* to 
sue undoubtedly exists. The learned 
advocate for the appellants has argued 
that these sections have no application 
to a mere under-proprietor like the . 
plaintiffs and the vendor. 

Shortly before the wajibularz in 
question was prepared, Regulation No. 7 
of 1828 was in force which defined the 
authority of the Raja of Benares within 
his territories. Para. 6 of that Regula- 
tion clearly shows that in making As- 
sessment of the land and the settlement 
of the villages, a selection had to be 
made of parties to engage who were 
designated as “raees*' and the tenures 
belonging to them were to be considered 
heritable and tranferable, subject to the 
conditions in regard to the payment of 
the jama assessed upon them. In the 
absence of such “raees,*' the settlement 
might be made for a fixed period with 
farmers, unless the Raja' should prefer 
making a ryotwari settlemefbt, collect- 
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inj; fclio (lues (lirectly from the ryots. 
Tlio word "manzooridar'’ was presum- 
ably used because these persons were 
selected for purposes of the engagement 
tor the payment of revenue. They 
wore not mere tenants or ryots but pos- 
sessed lieritable and transferable rights 
in the lands. Payment of the revenue 
was also enjoined upon them. 

’ Under tlie Pargana of Kaswar Eaj 
Act (Act No. 1 of l9ll and Act G of 
1015), the status of the Maharaja was 
altered, and although he became an 
indopendant Chief in his own territory, 
lie was given the status of a zamindar or 
superior proprietor as regards the lands 
under tlie direct administration of the 
Covornor of these provinces. In S. d of the 
latter Act an under-proprietor is defined 
as being a person possessing as against 
the proprietor a heritable and transfer- 
able right n land. An eardier Act, Act 
3 of 1901 (Benares Family Domains 
Act), S. 2, sub-Cl. (2), also provided that 
an inferior proprietor would include a 
manzooridar at least for the purposes 
of that Act. 

The learned Munsif, who wrote out 
an excellent judgment, has correctly sta- 
ted the position of manzooridar in the 
following words : 

“ He is an under-propriotcr. He is recorded 
in the khewat.^ He holds sir. Tenants under 
him have fixed rate tenancy and occupancy 
rights. The superior proprietor has nothing to 
do with the village except to I'ecoivo a certain 
percentage of profits from the manzooridars, 
It is the manzooridar who lots ont land and 
who brings suits against the tenants. The 
manzooridar is not recorded in the village 
papers as a tenant. He exeroises all the pro* 
prietary rights except that he does not pay 
land 'revenue to the Government.*’ 

There can be no doubt that the man- 
zooridars possess a proprietary interest 
in the lands held by them. They are 
upder-proprietors or inferior proprietors. 

' The main question for consideration 
before us is whether such an inferior 
proprietor is a proprietor within the 
meaning jf that word as used in S. 4, 
jsub-Cl. (1). 'There a cosharer is defined 
as a person other than% petty proprietor 
entitled as proprietor to any share or 
(part in a mahal 'ot village. Although 
(inferior propietary interests are not 
common in the Agra province, they do 
exist in some parts. S. 76, Land Revenue 
Act, contemplates the existence of such 
inferior proprietary right and provides 
how a subsettlment can be made with 


them. Obviously, therefore, a proprietor 
may either be a superior or an inferior 
proprietor. There is no reason to sup- 
pose thar. the word "proprietor” in S. 4 
Pre-emption Act is not used in that 
general sense so as to include both a( 
superior proprietor and an inferior proJ 
priotor. It, therefore, follows that even! 
if an inferior proprietary interest in 
land has been transferred, S. 11 would 
bo applicable, and therefore, persons bi 
S. 12 would have the right to pre-empt.' 

In the present caso the plaintiffs are 
inferior proprietors in village Lohradih 
and como within Cl. (5). The vendees 
are perfect strangers to the village. .The 
right of pre-emption, therefore, un- 
doubtodly exists. 

The plaintiffs have filed a cross-objec* 
tion urging that they should be called 
upon to pay only a proportionate amoanfe 
of the consideration, as a share in one t 
mahal has been returned to the vendor. 

The Courts below, however, seem to 
have found that the original sale'deed j 
was not. a complete transfer and that 
the suit brought to set it aside on the 
ground of misrepresentation and hand 
was not a collusive one, and the com- 
promise in that suit was entered into in 
good faith by the parties to the tran- 
saction. This happened before the 

present suits for pre-emption were insti- 
tuted, The ultimate result was that 
the vendees retained the share in mahal 
Katwaru only and had parted witn 
Rs. 4,000. Having regard to these cir- 
cumstances, the courts below have coos 
to the conclusion that the real ond eff®'®* 
tive transaction, which* should be pre* 
empted, is the transfer of this five annJ [ 
four pies share in mahal Katwaru for*' 
sum of Rs. 4,000. 

Having regard to the peculiar circniB* 
stances of the case, and the findings 
which have been arrived at by “f”® 
Courts below, we do not think that 
can interfere. 

The result, therefore, is that all thes® I 
appeals and the cross- objection 
missed with costs including is tW 
Court-fees on the higher scale. 

J.m./r.k. ippffli I 
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Dalal, j. 

5. F, Hioh — Applicant. 

V. 

JSmperor— Opposite Party. 

Criminal Rev n. No. 46 of 1930, De 
cided on 2nd April 1930, against orcloi 
of Sess. Judge, Meerut, D/- 6th Janu 
ary 1930, 

fa) Criminal P, C., "Ss. 179 and 181 (2) - 
Provisiorn af Chap, 15- A are not indepen 
dent of each other and S. 179 applies tc 
cases of breach of trust and cheating. 

The provisions under Chap. 15- -V aro not 
BfiparateJy independent of one another so th-it 
If one provision applied, the other would not sc 
apply ; and consequently merely because there 
are cer«am provisions with -regard to place of 
inquiry m a case of criminal broach of trust 
under 3, 181 (2) it does not follow than 3 179 
would not apply to that enq-oiry. S. 179 does 

33so cheating under S. 

77. lief. I 

34 Ail. 487, Diit. [p 449 q 2J 

(b) Penal Code, S. 408 -‘'Cheque" is pro- 

pcpiy« 

Cheque is property within the meaning of 
^ [p 450 0 2'! 

Prasad and Benod Behari 
Bal for Applicant, 

Waliullah— lot the Crown. 

Party^" ilu!cer}i — tor Opposite 

Judgment.— One Mr. Rashid Ahmad 
filed a complaint in the Court ot a Ma- 
gistrato of the district of Maorut against 
Mr ach, Manager of the French Motor 

tho V ?■ On behalf of 

ho defendant the question of jurisdie- 

ind tZVU“^ ‘I"® Magistrate 

?n W08 Judge have decided it 

comnuf a* complainant. What was 

anHad oomplain. 
for “>0 Jofendant 

Wy';ie ate aVTa'^"' 

vua a I Qiaao at Moerufe 

to*thT'' ’’“1 ^oli- 

when ho mado Meerut 

brry for wi R? T ‘he 

ZIt It. ■ <or a sum to 

er the price of chassis and insuran^n 

as weU^ Wh ?!?*“?'“ body 

he burnt '®”y happened to 

eoBthiff mrfi?'!!®®''®”'^ ‘h»‘ ‘ho body 
the defend ^ ^®°® iosured by 

WogatiOTa to have committed a breach 
“ with respect to the 
1930 A/67 


which he received through his driver at 
Meerut by a cheque. The cheque was 
diawn od the Dehra Dun branch of the 
Imperial Ban.Ir and was cashed at Delhi. 

The learned Judge has held that the 
Meerut Court had jurisdiction both 
under S. 179 and b, 18i (:3), Criminal P. 
C. S. 179 runs as follows : 

"When a p-raon is accused of a coiijmiasion 
Of auy oifance by reason of anything which has 
been done and of. any consoquoiic-i which has 
ODsneo, such cffeuco may bo inquired into or 
tried by a Court within tho local limits of 
whoso jurisdiction any such thing has been 
done or any such coasaquence h.is eusned." 

The lefirned Judge has argued that 
the thing was done in Delhi by Mr. 
Rich in omitting to insurs the body of 
the lorry, though, aceordiug to the alle- 
gation of the complainant, he had re- 
ceived money for such insurance also. 
The doing of the thing brought Into play 
tho jurisdiction of the Dellii Court, but 
the consequence which was the loss by 
the omission of insurance to tho com- 
plainant was suffered by the complain- 
ant in Mserut, and, therefore, tlie juris- 
diction of the Meerut Court did arise. 
To meet this contention the applicant 
Mr. Rich's learned counsel quoted the 
ruling in the case of Girdhar Das v. 
Empsior (l), by a single Judge of this 
Court. Personally I am nob clear whe- 
ther the learned Judge desired to rule 
that the provisions of S. 179 would not 
apply to a case of criminal breach of 
trust because there were certain other 
provisions under S. 181(2) which would 
apply to criminal breach of trust, I do 
not remember it to have been held in 
any case that the provisions under Chap. 
15, are all separately independent of one 
another, and if one of the provisions ap-j 
ply another would not. It is apparent, 
that if such was the desire of tho learned 
Judge to make a pronouncement, he has, 
made that pronouncement in conflict! 
with a continuous opinion of this Court! 
ever since 1896, The first case to which 
my attention has been drawn is that of, 
Queen»Empres$ v. O'Brien (2). An em-- 
ployee of a company, the office of which 
was at Cawnporo, was charged with the 
offence punishable under S. 408, I. p. c. 
The complainant alleged that B being in 
charge on behalf of the company, at a 
place in.Bengal, of certain goods belong- 
jpg to the company and being ordered to 

(1) A.I.R. 1924 All. 77. ' 

(2) [leOG] 19 All. 111={1896) A.W.N. 191. 
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refeuni tlio simo goods to Cawnpore, 
never did so, and failed to account for 
the goods or their value, to the loss of 
the Lompany. On this allegation the 
learned Chief Justice held that the Court 
at Ca'vnpore had jurisdiction to inquire 
into tho charge, because the consoquence 
of R s p4,ets, namely, tho loss to tho com- 
pany, occurred inCawnjiore. Reference 
is given in tho jiulgmont to the provi- 
sions of S. 179, Criminal B. C. 

The next is tliat of 1910 : Emperor v. 
M a had CO (3), Tho case of O' Brien was 
followed hy a learned Judge of this 
Court, Tlieso two cases wero followed 
l)y another learned Judge in Langridge 
V. Atkins (1). Another ruling of 1912 
quoted hy tho learned counsel for tho 
ap[)licant is distinguishable; Gancski Lai 
V. Nand Kishore (o). In this case the 
complainant firm had a branch shop at 
GaiU'iganj and the criminal breach of 
trust was committed at Gauriganf, For 
this reason a learned Judge hold that 
the direct consequence happened in 
Gauriganj where the complainant firm 
had a shop, and the subsequent conse- 
quence of a loss at Cawnpore should nob 
be taken into account to give the Gawn- 
pore Courts iurisdiction. In this case 
tho loarned Judge specifically relied on 
the provisions of S, 179, Criminal P. C., 
but he did not think that in that parti- 
cular case the direct consequence of loss 
ensued at Cawnpore. He was of opi- 
nion that the consequence ensued at 
Gauriganj where tho complainant had a 
shop and a subsequent consequence of 
loss to the main firm would nob give 
jurisdiction to the Courts where the 
main firm was situated. So far without 
any reference to the. provisions of S. 181 
(2) I hold that the Meerut Court had 
iurisdiction in accordance with the pro- 
visions of S. 179, Criminal P. C. Coming 
to S. 181, the learned Judge was correct 
in pointing out that jurisdiction must 
follow the complaint and' not the final 
decision. 

In the present case the allegation is 
that part of the property which is the 
subieeb of the offence was received in 
Meerut. It was argued that the cheque 
was not payable in Meerut ; nor was it 

(3) {1910] 32 All. 397=G J.G. 568=7 A.L.J, 

319. 

(i) [1913] 35 All. 29=17 I.O. 792=:0 A.L.J. 

4n, , 

(5) [1912] 84 All. 487=151.0. 319=1Q' A.L.J. 

45. 


cashed at Meerut. The cheque, however, 
was property as understood in S, 408, 
According to the definition, moveable 
property is intended to include corporeal 
property of every description (S. 22, I. 
P. C)., Under both sections, therefore, 
tho criminal Courts at Meerut hai iuris- 
diebion to take cognizance of an offence 
under S, 408. The complaint is filed 
under that section. It is not very clear 
from what point of time a charge ‘of! 
cheating, was started. As to cheating 
also the provisions of S. 179 would coveri 
the offence and give the Court at Meemt 
jurisdiction. 

I dismiss this application, The stay 
order shall be discharged. 

v.b./r,k. Application dismissed. 
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Boys and Young, JJ. 

Ramnath — Appellant. 

. V. 

Emperor 

Criminal Appeal No, 273 of 1929, 
Decided on 11 bh June 1929, against 
order of Addl. Sess, Judge, Allahabad, 
D/- L5th February 1929. 

Criminal P, C., S, 465 — Demeanpur of w* 
ciiped raising suspicion as to sanity aoa 
capability to make defence — Court must 
come to definite finding on poinl—Absonce 
vitiates conviction and sentence. 

Where there is something in the dsmeanoot 
of the accused which would raise or rsiBW 
doubt in the minds of Judge, jury or assejsow 
or both, the Court cannot proceed with the ttwi 
unless the Court comes to a decision and 
satisfied that the accused is not of unsouDo 
mind and consequently not incapable o 
making his defence under 3, 465. The abseoci 
of any proper trial and finding as to the qoafr 
tion of accused’s capacity to make his defeuo 

vitiates conviction and sentence. 

[P 451 0 2; P 452 C 1] 

M. Waliullah — for the Crown. 

Boys, J.— Ramnath, the appell®^' 
was pub on his trial on a charge nudfif 
S. 302, 1. P. C., of having murdered htf 
wife on 26bh August 1928. 
read the judgment of the learned Ad 
tional Sessions Judge and the matflWW 
evidence and, as the learned Addition 
Sessions Judge says in his judgtn0»"« , 
facts are nob in dispute. We 
therefore recapitulate them further 
is necessary for the purposes of ^ 
sent judgment. On 28th J 

Ramnath made a -confession 
recorded under S. 164, OrimiDal •• 


Ib . 

IS only necessary to read that state- 
menb to appreciate that Bamnafch ^vas 
at that time either wandering in his 
mind or shamming. The committing 
Magistrate, however, who heard the 
witnesses and who again had of course 
to take the statement of Eamnath, re- 
cording it under S. 364, expressed in 
his commitment order the view that 
whether or no Ramnath was at the time 
of committing the offence of unsound 
mind, he was at the time of the inquiry 
before the committing Magistrate capa- 
ble of making his defence. He found as 
follows : 

"From the statement of this very witness 
(Bachchoo) it appears that thare is a history of 
accused' having gone mad at one time some 
two years ago. He is, however, quite fit to 
make his defense, gave quite rational replies to 
all questions put to him by the Court at the 
inquiry.” 

The case apparently- came before the 
Additional Sessions Judge and the asses- 
sors for the first time on 13fcli October 
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be thought that it was desirable fchab 
Ramnatlr should be kept under obser- 
vation in a hospital for at least three 
weeks before he could be cortitied to be in 
a fit state of mind to stand his trial. The 
case was adjourned until 12tli January 
1929, but owing to tbo absence of two 
out of the three assessors had to be ad- 
journed again to 6th February. The 
Older-sheet shows that in the interval an 
Assistant Civil Surgeon had certified, 
that ha could find no reason for holding 
the accused to bo insane. This is dis- 
closed further liy a certificate of the 
doctor of 30cli November 1928. It was 
upon receipt of this certificate by the 
learned Judge that on I2th December 
he fixed a date for the trial. 

So far there is, in our view, no fault 
to bo found with the proceedings. S. 465 
requiies that the question of wliotlier 
the accused is of unsound mind and 
consequently incapable of making his 
defence should be tried by tiie Court 


iQOft j 1 c. • — . — uo uiiou uy me cvourc 

\lf‘ . .u f assessors, and should be 


Judge on that date took the statement of 
Dr. Gide, an Assistant Civil Surgeon, 
who furnished a certificate (Ex. K) to 
the effect that in his opinion the ac- 
cused was not insane. Dr. Gad a fur- 
ther stated on oath that be had had the 
accused under observation for three 
days from 10th October to 12th October, 
that Eamnath answered questions ra- 
tionally, looked sane and slept well and 
showed no signs of insanity. He stated 
that he thought that Eamnath could 
understand the nature of the proceedings 
and that if the three days’ observation 
had indicated any suggestion of insanity 
he would have kept the man under 
observation longer. Eamnath was also 
examined by the Court and he made a 
statement which again clearly indicated 
that bis mind was wandering or that he 
was pretending. All three assessors 
thought, on hearing the doctor’s state- 
ment and the evidence of an uncle of 
the accused and what the accused had 
to say, that the latter was “sanki,*' 
which the learned Judge says was 
.stated to mean **a state of mind when a 
man ceases to act like a responsible 
agent." We think that both the Judges 
and the assessors were right, on the 
at any rate that they then 

lu I. iL them, in not being satisfied 
that the accused was capable of defend. 
iDg himself. The learned Judge said that 


-J - -..r -v Ih^ ^ - A. ur 

deemed to bo part of his trial before 
the Court. We are satisfied that the 
learned Judge was himself of opinion, 
on seeing the second certificate by an 
Assistant- Civil Surgeon given after 
observation for a considerable period, 
that the accused . was not then of un- 
sound mind and was capable of making 
his defence ; but we are unable to find 
any trace of any proceeding by w'hieh 
the Judge put to the assessors, or in any 
other way witii their aid trit d, the ques- 
tion of the accuse I’s capacity to make 
his defence, and came to any decision 
with the aid' of the asi-essors on that 
point. We conclude that the Judge was- 
personally himself satisfied for other- 
wise we could nob understand how he- 
could have proceeded with the trial.. 
But we fin'd in his judgment in the case- 
the following phrase : 

‘‘From bis appeari^tiod iti Court also oao got 
tbo iiRpFOdsipD that ho was an ine-tuo potson, 
but Whoso insanity. normally r-in- in asubduod' 
courso makibg it easy for people to believe 
that there was nothing seriously wrong with . 
him.” 

This would suggest that actually in. 
Court there was something in the 
demeanour of the- accused which raised 
doubts in the Judge’s mind. 

The absence of any proper trial and 
finding as to the question the ac- 
cused’s capacity to make his defence* 
might welt have resulted in our having_ 
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to sot tho coiivicfcion and aontonce 
and divocL a rofcrial of the accused at 
Sessions, liut in tins particular case, 
,for tile reasons which ^Y 0 shall now 
give, wo are satisfied that this is not 


nocGssary 


The evidence, in our view, indubita- 
bly establishes that the accused was 
entitled to tho benefit of S. 6l, I. P. C. 
It is unnecessary to recapitulate the 
facts vvhicli are all set out in the judg- 
ment of tho learned Judge. He himself 
appears to have wavered in regard to 
tho quostion of the state of mind of 
tho accused at tho time ho committed 

the act. After quoting B, 8i he says : 

“I have set out all the facts of his mental 
history Ironi which it may be inferred whether 
tho accused was not in possession of his sense 
of responsibility in spito of his insanity at the 
time when ho committed the murder, I find 
it difficult to answer that quostioii and from 
the case law it appears that unless one -can 
answer that question in the affirmative there 
should bo a conviction for tho offsnos,*’ 

All tho assessors were of the opinion 
that the accused wag not guilty. The . 
learned Additional Sessions Judge’s 
doubts may, we think, fairly be-expregsed 
as follows : 

lam satisfied that tho aocused was of un- 
sound mind at the time ho committed tho aot, 
lam nob satisfied that ho was by reason of 
that uneoundnesa of mind incapable of knowing 
the nature of the aot, or that ho was doing 
what was either wrong or contrary to law.*. 

In other words, he was satisfied that 
the accused was “medically” insane 
and insane in the ordinary vulgar ac- 
ceptation of the term, but he was not 
satisfied that the accused was “legally” 
insane. If we are putting his view 
correctly, he was right. On the other 
hand, we are satisfied ourselves, on the 
history of this man and the circum- 
stances on the material date when he 
killed his wife, that he was not at the 
time capable of knowing that what ha 
was doing was wrong and contrary to 
law. W 6, therefore, allowing the ap- 
peal hold that Ramnath did kill his 
wife, but is entitled to the benefit of 
S. 84, I. P. C, 


We, therefore, direct that ho be u 
tained in his present place of detoutic 
whicb we are informed is the Cent, 
Jail a, Nairn m the district of AlUhaba 
nnt.l orders have been passed on 1 
case oy the Local Government, and i 
direct that a copy of this order be se 

m farther direct thaf a copy also 


seat immediately to the Superintendent 
of the Central Jail at Kaini with the 
request that ha will take such steps as 
may be necessary in view of the possi- 
bility of a recurrence of violence on the 
jiart of Ramnath. 

V.B,/r.k. Oi'dir dCGOTdifigly ^ 
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Dalal, j. 

Datja Ram — Accused— Applicant. 

V. 

Opposite Party. 

Criminal Ravn. No, 577 of 1929, Deci- 
ded on 5th December 1929, from an ^ 
order of Bess. Judge, Agra, D/ 9th Augast 
1929. 

(a) Criminal P. C., S. 147— '‘Applica- 
tion. •' 

Section 147 applies to disputes as isgitdl 
entry into a temple or mosque and it wouliw 
apply whether the right claimed is an saw 
meutyor otherwise: A, I. R. 1926 <7al. 437, Did. 

[P 454 C U 

(b) Criminal P. C., S. 147— Samadhsof 
Radhatwami sect in U, P.— Entry in com- 
pound of samadhs ia covered by words 
” right to use of any land, ” 

The^ shrines of tho followers of the Radha» 
swam! sect known as samadhs are of a8gre#t 
rstigious sanctity to the followers of that Bflot 
as a temple and entry in the compound of the 
samadh would be covered by the words *' right 
of use of aoy land ” [P 454 0 2] 

* (c) Criminal P. C., S. 147-** Three 
months, ” 

Three months are not the thces months 
prior to order, but three mouths ueit before 
the institution of tho inquiry. [P d55 0 1] 

K. N. Katjuy Kumuda Prasad and 
M. L, Ghaturvedi — for Applicant. 

U, S JBajpai — for the Grown. 

Tej Bahadur SaprUt Harnaiidan 
Prasad, K, Varma^ Ladli Prasad Siidi^ 
and Ravi Nandan Prasad“"for Oppo- 
site Party. 

Judgment,— Dr. Katju who 

this application for revision dcsir®® 
to impress the Court by stating that 
members of both gecMons of the Badha- 
swami sect were mostly LD, Bs. a**® 
not likely to cause a breach of the 
peace. He has been kind enough 
furnish this Court with a typed copy 
of all the relevant papers which has 
been a great help and saved a consider* 
able amount of time. On the 79^ 
first page there is a letter of the then 
District Magistrate Mr. ' Dreyfus, dated 
12th June 1927, in which he speaks of a 
complaint by members of the faotio® 
whom Dr, Katju represents that they 
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'were pummelled aud pushed by LL. 5’s. 
»of the opposite faction. The whole 
■typed leoord is full of indication as to 
:a fear of a bi’oach of the peace, if no 
•orders were passed to restrict the two 
parties aud it is therefore idle to argue 
here that there was no possibility of a 
breach of the peace. The heading of 
the very order objected to shows 
&iup6voT V , Ch^nd, that proceed- 

ings were started on the complaint of 
Dr. Katju's party, and that it was not 
the other party which first sought the 
{protection of a criminal Court. The 
•order complained of is by the District 
Magistrate of Agra, dated 22nd June 
1929, and the typed book gives in 
-serial order the various proceedings 
which followed the letter of the Dis- 
trict Magistrate of 12th June 1927 re- 
iarred to by me above. I consider the 
.present order of 22nd June 1929, to be 
■nierely in continuation of the proceed- 
ungs instituted in 1927. It is not neces- 
‘.sary to go into details as to the dispute 
between the two factions but some 
•summary of the dispute is necessary, 
ihere was no schism in the Badha- 
■swami sect till the death of the Guru 
Mahraj Saheb in 1907. He was an ao- 
■wuntant deeply versed in finance before 
It was discovered that he was* an em- 
»anatioD of God. 

He, therefore, took the very wise step 
oi establishing a trust in 1904, and put. 
'ting all the properties of the brother- 
hood in charge of the trust. Of the 
WO pL6S6nti factions tho Swamibagh 
faction and the Dayalbagh faction, 
^nis trust has been captured by the 
«wamibagh faction and that faction is 
^n charge of the properties. The dis- 

of Maharaj 

'th« had indicated hU sister as 

his death 

infu f did not accept that 

indication, but seceded and discovered 

" gentleman of the 

‘Sahflh J®®o6nition as Sarkar 

jaheb. The trust being captured by the 

®^®JJ*hagh section, the other section of 
the Dayalbagh found difficulty in wor- 
^hipping at the shrines of their religion, 

tha to ^00 wn as 

+u! ®^®*dhs, and a dispute arose as to 

Ant Dayalbagh section to 

wowh* ®^i“*dh8 for the purposes of 


Itappears^ that in 1927, the Dayal * 
bagh people insisted on entering whicli 
led to the complaint to the District 
Magistrate by members of tlie Swarai- 
bagb section against the rough bohavi- 
our of members of the Dayalbagli 
section. At that time an ai'peal luid 
been pending in this Court from a deci- 
sion of the Subordinate Judge of 
Benares in a suit filed for a declaration 
by an official of the Swamibagh section , 
and it was desired by that section that 
the trust may be declared a private 
trust and not a public one and that the 
men of the opposite faction may ba 
debarred from the use of the properties 
belonging to the trust. That suit failed 
in the Court of the Subordinate Judge 
and the appeal was dismissed by this 
Court on 12th June 1929, As the dis- 
pufca was brought to the District Magis- 
trate in 1927, proceedings continued and 
various orders were passed restricting 
the Dayalbagh section from the ' free 
use of the two samadhs at Agra. Final- 
ly on Uth June 1929, the two parties 
came to a settlement and agreed to 
abide by the judgment of the High 
Court. The judgment of the High 
Court was delivered on 12b h June and 
the District Magistrate’s order com- 
plained of was passed on 22nd June. 
He removed all the restrictions placed 
on the Dayalbagh section as to the use 
of the semadhs. Dr. Katju frankly 
admitted that no objection can ba raised 
to that portion of the order, If accord- 
ing to him the District Magistrate had 
no jurisdiction to interfere necessarily, 
it will. follow that the District Magis- 
trate will have no jurisdiction to place 
any restrictions on the use of the ■ 
samadhs by the Dayalbagh section and 
he could not complain of the removal of 
these restrictions. After removing 
these restrictions the order goes on: 

*' provided only that they shall not held 
any ceremonies or worship on suoh day or days 
as may ba reasonably required by the Swatni- 
bagh branch for similar ceremonies for their 
party. *' 

(This proviso is against the DayaU 
bagh party and the applicant here 
would naturally not object to it). The 
objectionable portion so far as the ap- 
plicant is concerned now follows: 

The Swamibagh branch are hereby direct' 
ed that they shall freely permit to the Dayal- 
bagh branch opportanities for such worship 
etc., so far as may be equal in number and 
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voni.'ncc wit'i tlie opportuuities which they 
rcfi-’rv! for tli-'iiiselv>,’s ■” 

J-’(io vijw of tlio learned Sessions 
>)uiigo tliat blie District iMagistrafco had 
passed this order in his executive capa- 
city, a cijiacitv not liaown to me or to 
the iuv, was not supported by counsel 
on either side ijsre. What was delinite- 
ly argued beforo me wnis on the side of 
tlie api'licant that the order did not 
fall within the provisions of S. 1-17, 
Didminal V. C. and on tho-opposite side 
that tiio oislor was covered by tlio pro- 
visions of tint section. I have held 
til at there is a danger of a breacii of tlio 
peace. Tlie application of tJio provi- 
sions oI S. Id7 can only be doubted if 
the question of entry into a place re- 
quired by any religion were not subject 
to action under S. 1-17, Criminal P. C. 
There was a conllict of opinion bet- 
ween the Madras and Calcutta High 
Courts: see Kader Batcha v. Eader 
Bab ri(l) in opposition to Guiram Ghosal 
V.. Lai heJtati Das (2). This conflict was, 
however, set at rest by Act No. 18 of 
192d amending the Criminal Procedure 
Co:io wherein the view of the Madras 
High Court was adopted. Originally 
tlie words were ; 

a right of us3 of any land or water hiclud* 
ing any right of way or ocher easamenb over 
too Same, ” 

These words indicated to the Calcutta 
High Court certain rights which were 
, confined to rights of easement and 
^similar rights. In the amended section, 
jthe ’wider view of the Madras High 
[Court \vas adonted and it was specifi- 
jcally noted that the provisions of that 
isection would apply whether such right 
be, claimed as an easement or otherwise. 

,Dr, Katju the editor of a commentary 
on the Criminal Procedure Code knew 
9 f this amendment and so he quoted a 
Calcutta case subsequent to the year 
1923. Sure tdra tdatk Banerji v. Shasi 
B/iushan Sarkar (3). In that case the 
learned Judge who delivered the judg. 
meat of the Bench specifically noted 
that there was no dispute then as to the 
right of a user of any land or entry into 
any building, but the dispute related 
only to^ the performance of pooja of an 

« u was addressed to the 

ruling in Guiram 

U) U9 Gj 29 Mai, 237. — 

' M I I « N, G 11. 

. (3) A; I. R. 1920 Cal. 437=52 Cal. 959. 


Ghosal V. Ijal Behari Das (2) was nor 
longer operative after the amendment of' 
tlie Code in 1921. But that argument 
was not examined for the reason that • 
the dispute before the Bench was in a 
very narrow compass as to the right to 
perform pooja and not as to the right of 
entry into any temple or mosque. After 
the amendment of the Code no doubt 
remained as to the provisions of that 
section attaching bo disputes as regards- 
the entry into a temple or mosque. Inf 
the present case a, saraadh is of as greatj 
religious sanctity to the followers of the 
Badhaswami as a temple and the 
entry in the compound of the samadb 
would be covered by the wmrds '* righfc^ 
of use of any land. ’’ 

Dr. Katju next pointed out that there 
had been no proper enquiry as directed 
in the section, that no order was recor*- 
ded, and no written statements from the 
two parties called for. Again reference 
should be made to the typed copy of 
the relevant papers, in which such a 
declaration by a Magistrate will be* 
found and sucii request to the parties to* 
enter iof^o written statements (notice 
issued under S. 147, Criminal P. 0, on' 
loth November 1927). The proceedings' 
were suspended under a compromise by 
both parties, which was accepted by tho 
District Magistrate that the parties 
would abide by the decision of the High 
Court here. This compromise has given 
rise to the argument of Dr, Katju that st 
District M-tgistrate is not entitled to- 
interpret a judgment of this Court in> 
criminal proceedings. The, Magistrate' 
has, however, to decide the question 
the right of the Da'yalbagh party accbid- 
ing to Cl. (2). S. 147. That clause* 
runs as follows: 

“ If it appears to such Magistrate that sneb* 
right exists, ho may make an order prohibitioB* 
any interference with the exercise of such 
right. *• 

It is diflieult to understand how a- 
Magistrate can adjudicate upon the ex- 
istence or non-existence of a right with*.- 
out interpreting the judgments of a- 
civil Court. In the present case 
Dr. Sapru has referred on behalf of the 
respondent to the last sentence of the* 
judgment of this Court: 

“ We find also that feha defendants aW 
entitled to have an interest in thO' alfeS 
trust and in the trust properties. ” 

Clearly therefore, the judgmouf' ga^^ 
evidence of the existence of the right 
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of the Dayalbagh section to use all the 
properties of the trust and it was ad- 
mitted that these sacnadhs in Agra are 
properties of the ti’usfc. 

Finally Dr. Katju referred to the pro- 
viso and pointed out that the District 
Magistrate overlooked the necessity of 
'the party, in whose favour the order 
was made, exercisiug such right within 
three months. Three months, however, 
are not the three months prior to the 
order, but three months next hafoi'e the 
institution of the enquiry, The enquiry 
was instituted in June 1927, and from 
the fact of the Dayalbagh party exercis- 
ing the right which gave rise to the 
complaint to the District Magistrate. 
On the part of the Swamibagh section, 
I am satisfied that the right of entry 
was exercised by the Dayalbagh party 
within three months of 12th June 1927. 

I dismiss this application. The stay 
order is withdrawn. 

V.B./r.k. Application dismissed. 

m 
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' Dalal, J. 

Gambhir Sinffh and Appli- 

cants. 


V. 


^ SurendTCh Singk and another — Oppo 
Bite Parties. 

Civil Revn. No. 346 of 1929, Decided 
on 7th February 1930. 

(a) Agra Tenancy Act (3 of 1926), S, 243 

Suit for recovery ot rent — Question of 
proprietary right in issue both in appeal 
rom original decree and also certainly to 
e in >**uc in appeal from appellate order— 
Appeal lies to District Judge. 

Whoro in a suit for recovery of rent the 
'question of proprietary right has been in 5s*iiic 
between toe parties, and the same is in issue 
in ap^al before the Collector and is certain to 
be m iflsae m appeal from the order of the 
^oileetor, an appeal lies from the order of tho 
the District Judge. ip 4 >.5 C 
—Scop^^*^ **“»*»:? Act (3 of 1926), S. 249 

♦ I*' reference to 

' / f al>o^e S, 247. TP 455 C 2] 

{c) Agra Tenancy Act (3 of 1926), S. 244 

— bocond appeal it prohibited from order 
but not decree, 

^ An appeal is prohibited from an order passed 
i|i appeal irod another order and not from an 
«raer paBsed In appeal from a decree. 

[P 456 0 2] 

M, K. Malaviya — for Applicants. 

■ — for Opposite Parties. 

Judgment.— The District Judge has 
yroi^ly refused jurisdiotiOQ. His atten- 
tion does not appear to have been drawr 
w tip provisions of S. 248 (3), Ag’- . 
Aot. What happened in the 



present case was tills. A suit fer recovery 
of arreais of rent was tlismissed by au 
Assistant CoUector rf tlio Second Class 
on the ground tliat the plaintifils had no 
rights in the sir land. Tins was tlie 
contention raised l)oth by the tenants 
and by the other defendants who were 
zamindavs. Clearly a question of ]>ro- 
prietary title wes raised. The plaintitfs 
went in appeal to the Collector, and ho 
held that tlie plain titfs and the zaniinp- 
dar- defend ants were jointly proprietors 
of tho sir land and that, therefoi'o, the 
plaintiff s wero entitled to sue for re- 
covery of rent. The suit was, therefore, 
remanded under 0. 41, R. 23, Civil P. C. 
This was an order, and an appeal has 
been provided from an order of the 
Collector under S. 2-43 (3), Agra Tenancy 
Act. The jn'ovisions of the section run 
as follows : 

“ An appeal shill lie from tlm followinf; 
orrlersofau Apsist.int Coll-ct^or of the First 
Class or of a Collector. nim<4y, orders men- 
tioned in Rp. <J7 and 10 1 and in 0. 4‘3, R. 1, 
Civil P. a. 1 '08." 

Under O. 43, H. 1 (nj an appeal shall 
lie from an order under R, 23, 0, 41, 
remanding a case, where au appeal 
would lie from the decree of tho appel- 
late Court. The question, therefore, to 
be decided is whether in a case like the 
present an appeal would lie from the 
decree of the Collector to the District 
Judge. Such an appeal would lie from 
the appellate decree of a Collector in 
the present case under S. 243, Tenancy! 
Act because a proprietary right hasi 
been in issue between the parties in thei 
first appellate Court and is certain to! 
be in issue in tho appeal. The learned 
Judge’s reference to S. 249 of tho Act 
arises out of a misapprehension. He has 
omitted to notice that this section comes 
under the heading “ appeals from 
orders,” Possibly the language of S. 
249 is not happy. But this section 
should be read in reference to the head-' 
ing above S. 247, An appeal is prohibi- 
ted from an order passed in appeal from 
another order and not from an order 
in appeal from a decree. The District 
Judge bad jurisdiction to hear the ap- 
peal. His decree dated 23rd' April 
1929, is set aside and he is directed to 
hear the appeals 1 and 57 of 1928 of his 
Court according to law. • . . .. 

Costs here and heretofore shall abide 
the result. 

v.B,/b.k. Application allowed^ 
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R t J L A [ M N A N D K J*: N D A L L , J J . 
L'-ita/at All anti another—Da- 

{cntlants- Appellants. 

V. 

'\loham)na‘i Var Khan and olhers — 
Piaintitfs and Del’enrlants — Respon- 
dents. 

Second Appeal No. 1 212 of 1927, deci- 
ded on 12th December 1929, from decree 
of Addl. Disk, Judge, Meerut, D/- 10th 
December L92G, 

^ (a) Civil P. C., O. 32, R. 3 (1) — Guar- 
dian ad litem represents minor defendant 
both ill trial Court as well in appellate 
Court, 

'rtto gu.irJi vn :i(l iit-.Di appointad for a minor 
(Icjonrluit cofitliiuftf* fco leprefienfc him until 
ho h.ii Lout removed by an order of tho 
Covut. Even for purpoa.-s of appeal it is only 
tho gnxrdian aJ litem appointed by tho tri il 
t’onrt wbo can r-presont tao minor, and that 
Fo long as he has not flied, retired or been te- 
nio'.vn], no one olso can be allowed to represent 
the minors ia appeal: It Ail. 35; dj./l. 1922 
All 332: A.l.n. I fit AIL 79; 2 A LJ. 4 a 9 and 
{1899) ir.iV. 203, Foil. [P 457 C 2; P 450 C Ti 
5^ {b) Civil P. C, O. 32, R. 3(1)-Trial 
Court after passing decjrec becomes functus 

officio for purposes of removing guardian 
ad litem. 

After the p.is.sing of a dooraa the lis, in at 
least tho trial Court, comes to an end for tho 
time bsing, and as the rules under 0. 32 do not 
expressly apply to exociition proceodiags, it 
would sjem that the Court bacomag funotua 
ofbeio for tlio purposag of ronioving tho guar- 
dian and app.iinting a fresh guardian in his 
place: A IJl, t92l Cal. 47(5, Foil [P 457 C 1] 
❖ (cj Civil P. C., O. 32, R. 3 (I)— Next 
friend of defendant should be allowed to 
prefer appeal with application for removal 
of guardian ad litem — Practice. 

It would bo simplifying procedure if an ap- 
peal were allowed to bo preferred within tho 
time allowed by law by another next friend, 
coupled with an application for tho removal of 
the guardian ad litem on any of the grounds 
mentioned in 0. 32, R, 1, and if such an ap- 
plication is ultimately granted, the appeal 
may be treated as having been properly filed. 

[P 457 0 2] 

M. It. Agarwala and S. N, Cliauhe^ 
for Appellants. 

M. W alUullah — for Respondents. 
Judgment. — A preliminary objec- 
tion is taken to the bearing of this ap- 
peal and for the purposes of this objec- 
tion only a few facts need be mentioned. 
The plaintiffs instituted a suit for 
pre-emption of a zamindari property as 
well as a house. The defendants ven- 
does were minors. A relation of theirs 
refused to act as their guardian, and the 
Court appointed Mr. -Makhan Jjal, a 
vakil of the Court, as the guardian ad 
item of the minors. The ease was 


Data b AT Ali Khan v. Mj). Yar Khan 


1930 


fought out and was decreed both aa 
against part of the. zamiDdari and a 
house. The guardian ad litem did not 
piefei any appeal from that decreej but 
a memorandum of appeal was filed on be- 
half of the minors by their father 
Wilayat Ali, A note was added to the 

meinorandum of appeal to the effect 
that 

“in the original suit, Babu Makhan Lai vakij 
wag appointed tha guardian ad litem of the 
appellants by bha Comb. As he is not ready to> 
prefer this .appeal, he hag bieu included in the 
array of tho respondontg.” 

There was no formal application filed 
by the father of the appellants for the 
removal of the guardian ad litem and 
for the appointment of himself in his 
place. Nor does it appear that Mr. 
Makhan Dal appeared at the time of the 
hearing of the appeal. Daring the course 
of the argument a suggestion vss 
thrown out by the advocates foi* the ap- 
pellants that the defect of the appeal 
having been preferred by a person other 
than the guarJiin ad litem might be re- 
medied by ordering that tho person 
through whom the appeal had been filed 
should be appointed guardian ad liteni 
for the purpose of the appeal. The lear- 
ned Judge thought that ho had no power 
to do this and refused to take any such 
step. He dismissed the appeal as being 
incompetent. But to avoid any further 
remand he proceeded to. record his opin- 
ions on the merits as well. The father 
of the minor defendants has now filed a 
second appeal and ho is met by the 
same objection before us. 

In the trial Court the position of a 
minor plaintiff is slightly different fiom 
that of a minor defendant, inasmuch as 
under 0. 32 a suit can be filed through 
a next friend without any formal ap* 
pointment by the Court, but a guardiao 
ad litem of a minor defendant has to be 
appointed by the Court itself, and such 
guardian once appointed cannot be re* 
moved unless he desires to retire, or 
does not do his duty, or there is other 
sufficient ground for permitting him to 
retire (0. 32, R. 11 (U). It has, however, 
been held in a series of oases of this 
Court that tho guardian ad litem ap- 
pointed fora minor defendant continuef 

to represent him until he has been re^ 
moved by an order of the Court. In the 
words of Straight, J., in Jmla Vei v. 
Pirbhu (1), 

(1) [1891] 14 All. 35=(l89l) A.W.N.l92r 
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whfirB a pBisoD is appointed as the guardian 
of a minor for the purposes of a lis, that means 
of sneh Jj^s in all its remificatioiis and so long 
aait; subsists, whether in the Court of first in- 
stance or in the Court of appeal, unless he 
takes the necessary steps to have himself dis- 
charged from that position which h.is been put 
upon him by the Court.’* 


This view has been accepted in sub- 
sequent cases: 

Bauan Das v. BUhnahh (2), In the 
matter of the application of SaJehdeo 
Bai (3), SUambhit v. Kanhaiija (4), 
Bhagelu v. Dkarma (5). 

It must therefore now bo taken as 
settled law that even for purposes of 
appeal it is only the guardian ad litem 
appointed by the trial Court who can 
represent the minor, and that so long 
as he has not died, retired or been re- 
moved, no one else can be allowed to 
represent the minors in appeal. A sug- 
gestion was thrown out in the case of 
Bawan Das v. Bhhnath (2), that the 
proper remedy would be to apply to the 
bwer appellate Court for an order re- 
moving the guardian ad litem from his 
ofhee and, if such an order were ob- 
tained, to present a fresh appeal to- 
gether with an application under S. 5, 
Lim. Act. That of course was an obser- 
vation not necessary for the purposes of 
that case. 

^ After the passing of a decree the lis 
in at least the trial Court comes to an 
end for the time being, and as the rules 
under 0. 32 do not expressly apply to 
execution proceedings, it would seem 
at the Court becomes functus officio 
or the purpose of removing the guar- 
lanand appointing a fresh guardian 

xr Bhusan v. Surendra 

, (6/* It would therefore be 

oth inappropriate and inconvenient to 
ftpply to the trial Court - to appoint a 
resh guardian in order that an appeal 
may be preferred by him. In cases 
where the guardian ad litem dies after 
thq decree, the practice of this Court is 
to permit an appeal to be preferred by 
another next friend or guardian along 
with an application praying for his 
appointment. It seems to us 
that if the allegation is that .the guar- 
dian is either not doing his duty or is - 

Taj L1B39J A.W.N. 203. 

8 tl905] 2 A.L.J. 439. 

Iff AIL 832=44 All. 619. 

2 ^ ^^24 AIL 79=43 All* 623. 

W *038.1921 CaL 476. 
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negligent or has colluded, or if there is 
other sufficient ground for his removal, 
any other person interested in the wel- 
fare of the minor may prefer an appeal 
accompanied by an application for the 
removal of the guardian and the ap- 
pointment of himself in his place. It 
is very doubtful if without any such 
appeal pending before the apiellate- 
Court it would be seized of ti:e case 
and would have jurisdiction to order 
the lemoval of the previously ap- 
pointed guardian ad litem. A mere ap- 
plication for such a purpose without an, 
appeal may therefore be defective. On- 
the other hand, even if there is some 
defect in the presentation of the appeal 
by a person who has not yet been for- 
mally appointed as guardian, that de- 
fect can be easily cured under the pro- 
visions of S. 153, Civil P, C,, to which 
there was no corresponding section in- 
the old Code which was in force at the 
time when Bauan Das'sctise was deci- 
ded. We think it would be simplifying 
procedure if an appeal wore allowed to 
be preferred within the time allowed byf 
law by another next friend, coupledj 
with an application for the removal oi; 
the guardian ad litem on any of the! 
grounds mentioned in 0. 32, E. 1; and 
if such an application is ultimately) 
granted, the appeal may be treated as 
having been properly filed. 

In the present case, however, there- 
is this difficulty in the way of the ap- 
pellant, that no formal application for 
the removal of the guardian ad litem' 
was preferred, and there was no sugges- 
tion that there was any ground for his 
removal as contemplated by 0. 32, E. H. 
Nor does it appear that the guardian ad 
litem had any notice to oppose an ap- 
plication for his removal. At best it 
can be suggested that the guardian ad 
litem was not ready to prefer an appeal, 
possibly because he thought that the 
appeal would have no force. The lear- 
ned District Judge could not have en- 
tertained such an oral application at the 
late stage at which the suggestion came 
without an opportunity having been 
given to the guardian ad litem to meet 
. it. We therefore think that, although 
it would not be correot to say that he 
had no iorisdictioD to entertain any 
such application, he was perfectlyjusti- 
• fied • in : refusing to entertain it as ik 
was made at a very late stage in the 




'i58 Allahabad 


MuFvTAZA Khan v. Ajit PI^ASAD (Bennet, J.) I930 


case and gavo no grounds which would 
justify tlio removal of bho guardian. 

In this view of the matter it is not 
necessary to go into the other questions 
which have been raised in this appeal. 
We accordingly dismiss this appeal 
with costs. 

_ We have taken into consideration the 
circumstances under which the appeal 
was preferred in tlie lower appellate 
Court and in this Court, as well as the 
grounds of decision, and we think that 
on the whole it would be just and pro- 
per to direct that the parties should 
bear their own costs in both these 
Courts. 

v.s./r,k. Appeal dismissed. 


C. ^aisJi and S, Scffe-^for Appel- 
lants, 
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Niamatullah and Bennet, JJ. 

Murtaza Khan and others — Defen- 
dants— Appellants. 

V. 

Ajit Prasad — ^Plaintiff — Respondent. 

Second Appeal No. 1348 of 1926, De- 
cided on 25th November 1929, from de- 
cree of Second Sub-Judge, Moradabad 
D/- 25th March 1926, ’ 

Agra Tenancy Act (2 of 1901), S. 202— 
Suit for possession of land— Reference under 
S, 202 Case decided in accordance with 
revenue Court's decision — In appeal from 
decision, appellate Court finds Court wrong 
in making reference— Party held competent 
to raise question of competency of the refer- 
ence and further appellate Court not bound 
to dispose ^ of suit according to revenue 
Court's 'decision, 

S sued for possession of plot of land as a 
grove and for recovery of damages on account 
of produce appropriated by Jf, if was the 
zamindar and was in possession of the grove in 
question and they had sold their zamindari and 
the grove in dispute to S. M contested the suit 
on the ground that the grove was his sir, and 
that by the sale he acquired ex-proprietary 
rights in it. The Court passed c'dar under S 
202 requiring M to institute a suit within three 
months in the revenue Court for the determi- 
nation of the question. The revenue Court de- 
cided in favour of M and the civil Court accord- 
ingly dismissed the suit. S appaaled and the 
appellate Court found that the lower Court was 
wrong in making taferance and so decreed the 
suit. If appealed on this decision. 

Held : that it was open to S to raise the 
question if the decision of the lower Court in 
refusing the case was correct or not in appeal 
Eeld farlhir, that i£ the appellat. Court oomas 
to a finding that tho Court was not so ontitlod 

*?“ “Oli tound under 3. 202 
<2) to dispMO of the suit in aooordauoo with the 
decision of the revenue Court • si r d lann 
.lif. 412 and 39 AH. 26*. if,/. ' ^4590^ 


P. L. Banerji—foi' Respondent. 

. Bennet, J. This is a second appeal 
10 which a Bench of this Court remanded 
an issue for finding by the lower appol- 
lato Court as to whether a certain plot 
in dispute was “land” as defined by the 
Agra Tenancy Act (2 of 1901) or not, and 
the finding of fact by the lower appel- 
late Court is in the negative and is that 
the plot is a grove. 

The appeal is by the defendants The 
plaintiff sued for possession of this plot 
as a grove and for recovery of damages 
on account of the produce appropriated 
by the defendants. It has been found 
that the defendants were zamindarsaod 
in possession of the grove in question 
and that they sold their zamindari and 
the grove in dispute to the plaintiff. 
The csise for the defendants was that 
tho grove was their sir and that by the 
sale they acquired exproprietary rights 
in it. In the Court of first instance, that 
of the.Munsiff, at tho instance of the de- 
fendant?, the Munsif passed an order 
under S. 202, Agra Tenancy Act (2 of 
1901), requiring the defendants to insti- 
tute a suit within three months in the 
revenue Court for the determination of 
the question. The final decision of the 
revenue Court (the Commissioner) is to 
the effect that the land was str and that 
by the sale defendants acquired expto- 
prietary rights in it, and he directed 
that ex proprietary rent should be asses- 
sed under S. 35, Land Revenue Act, The 
Munsiff accordingly dismissed the plain- 
tiff's suit following the decision of the 
revenue Court. 

The plaintiff appealed to the Court of 
the District Judge, and the lower appel- 
late Court came to tho decision that the 
Munsiff was wrong in making the refer- 
ence under S. 202, Tenancy Act, because 
the land was a grove and not an agri- 
cultural holding. Accordingly, the lower 
appellate Court gave a decree to the 
plaintiff for possession of the disputed 
groove and for Rs. 30 on account of da- 
mages for the past three years. 

Tho defendants have brought an aP' 
peal in this Court contending that S. 202, 
Tenancy Act, did apply to- the case and 
that the judgment of the revenue Oou« 
that the relation of landlord and tenant 
existed was binding on tho civil Oourfc 
When the matter first oamo in flocood 
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ftppBAl, the argumenb was advanced that 
the defendants did not have an oppor- 
tunity of producing evidence to show in 
the civil Court that the land was agri- 
cultural land and that that question 'was 
not before the revenue Court, because 
the order under S. 202 rendered such a 
question unnecessary. Accordingly j the 
case was remanded to the lower appel- 
late Court on an issue whefciier the plot 
in dispute was land as defined in tlio 
Agra Tenancy Act, in order that the do- 
fendants might have opportunity of pro- 
ducing evidence on this point. The de- 
fendants did not produce any evidence, 
and the plaintiff tendered evidence on 
which the lower appellate Court came 
to the finding of fact that the land was 
a grove and not agricultural land. 

It is now argued for the defendant-ap- 
pellants that, even if the lower appellate 
Court is correct in holding that the land 
is not an agricultural holding and there- 
fore the reference by the Munsiff under 
6. 202 was incorrect, still as that section 
directs the defendants to bring a suit in 
the revenue Court, such a suit is binding 
on the parties in the civil Court. The 
earned counsel stated that if his clients, 
the present defendant- appellants, had 
mstituted a suit for a declaraticn. under 

j* 1 .^°^ ^ 1901, sueb a suit, if de- 

cided before proceedings in the civil 

binding on the parties 
and that it would not be open to the 
unsuccessful party to ask for a decision 
Of the eivil Court, that the decision of 
the revenue Court under S. 95 was in- 
correct on the ground that the land was 
a grove and not an agricultural bolding, 
o ? / as pointed out by the learned coun- 
sel for the respondent, there is a differ- 

wu® lu S® procedure under S. 202. 
When the Munsifif passed the order under 

norf plaintiff did not have an op- 
portunity of putting forward the plea in 

cl ‘he revenue 

Oourt had no jurisdiction to entertain 

the suit, and accordingly he did not put 

forward any such plea. If he had put 

forwwd such a plea, the revenue Court 

would have refused to entertain it, be- 

J®8‘he order of the civil 

<•...• fi- ^ Tenancy Act, direct- 

mg the defendants to file a suit in the 
Vienne Oourt and that order not having 

^en set aside than was binding on the 
parties. - 

we consider that this eir- 
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cumstance makes a distinction between 
a suit brought in consequence of an 
ordoi under S. 202 and an independent 
suit brought under S. 95. It is for this 
reason that we consider that it was open 
to the plaintill to raise the question be- 
fore the lower appellate Court as to whe- 
ther the Munsiff was correct in making a 
reference to the revenue Court ; and 
when the lower appellate Court camo to 
the finding that the Munsiff was net en- 
titled to make such a reference, then the, 
lower appellate Court was not bound by 
202 (2) and need not dispose of the 
suit In accordance with the final decision 
of the revenue Court, We may refer to 
a somewhat similar case reported in 
Dhandei Ktiar v. Chotu Lai (l). This 
was a first appeal to this Court from a 
decision by a Subordinate Judge in 
which the plaintiff had sued for posses- 
sion of a number of villages, a market, 
groves and several bouses. The defen- 
dant applied before the Subordinate 
Judge for a reference to the revenue 
Court under S. 202, Agra Tenancy Act, 
as he alleged that he was the tenant of 
the property in dispute. The Subordinate 
Judge made an order directing the de- 
fendant to institute a suit in the revenue 
Court for establishment of hia right and 
decided the suit in accordance with 
what be considered to be the decision of 
the revenue Court, This Court in first 
appeal held that the Subordinate Judge 
was wrong in making a reference under 
S. 202, Agra Tenancy Act, and accord- 
ingly held that the decision of the re- 
venue Court was not binding on the 
civil Court. The matter bad also keen 
considered in a previous case between 
the same parties, reported in 39 AIL 
254. 

Accordingly we consider that the 
lower appellate Court was entitled to 
grant the decree to the plaintiff, and we 
dismiss this second appeal with costs. 

V.b./b.^, Appeal dismissed, 

(1) A.I.B. 1922 All. ' 
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Gopi Singh — Defendant— Appellant. 

V. 

Kesho Saran and others — Plaintiffs — 
Bespondents. 

. Second Appeal No. 472 of 1927, Be- 
cid^ on 19kh July 1929. ■ 
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Agra Tenancy Acl — Sir Sand said by on-s 
brother — Brother not selling his sir land 
retains only his share of sir property. 

Wuoro two brothers own property including 
and one of them sells; his sir -Luid, the 
other prother not selling his sir land retains 
only Ills sb.vro of the si)- property and is not 
Le sti holder of the entire land liot being in 
possession of the sir lost bv hi.s brother. What 
IS really important in these caseK is the ac* 
coal physical cultivating possc.s.sion of the 

InoU \ 

. liai] u-^ior AppoIIant. 

Maul:, Z7, A\ Muherji, P, Jj^ 

J^o.nerji,K, Varma, Gadadhar Prasad 
an Sahdeo Singh for Hespondents, 
Judgment,-It is difficult to under, 
s.aaa tne facts of the case on the basis 
oi tno evidence on the record. There 
were t\vo brothers Kesho Saran and 
aam Kaian. It is not necessary to 
co.e what Kesho Saran did with his 
^^Mand He is at present in posses- 
sjon 01 his share. Ram Baran and his 

sons mortgaged the zamindari pro- 

pei j first and chen sold the equity of 
redemption. When the persons who 

redemption 

edeemed tne mortgage, the sons of 

^am Harau along with Kesho Saran 

j-hn I J®, Plants in possession ' of 

,w‘rr’ Tliei-e is consi- 

eiaWo confusioQ as to whstber Kasho 

baian has any ioterast in the land in 

sui.or no. nor is it evident whether 

ijam tjaran mortgaged the sir land. 

jere is no enquiry made whether, 

tic'l .“mortgage, exproprietary 

gats m half the sir land were extin- 

guished or not. The decisions of both 

he subordinate Courts are exceedingly 

summary. The following issues are 

1 emitted to the lower appellate Court 

“® 2 ision after receiving further oral 

and documentary evidence which may 

00 produced by the parties. The record 

shall not be sent to the Assistant Coi- 

lector for further enquiry. The issues 
are ; 

fl) Did Kesho Saran and Rtm B.iran hold 
separate plots of sir land andjwas every plot of 
str land held jointly by thom ? 

share il mortgaged his half 

snare in 190o of the zamindari. was the sir 
land also mortgaged ? 

(9) After the mortgage of 1903, who was in 

possession of Ram Baran'a shire' of thf sit 

{he mortgagees ? 

thi above findings was 
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(5) On redemption of the mortgage who be- 
came entitled to possession of the sir land of 
Ram Baran the sons of Ram Baraa or +ha 

purchaser of the equity of redemption who 

rcdoanied the mortgage ? 

(6) WereGopi Bbaggal and Suddhan snV 
tenants of the mortgagees or of all the plain- 

if so of which of the 

plamtifTs ? 

Return shall be made within four 
months from today’s date. Ten days 
shall be grant ed to file objections. 

Kesho Saran and Ram Barau were 
brothers. Kesho Saran mortgaged his 
property including sir bub redeemed it, 
so he may be taken to be proprietor and 
siV-holder of the plots in suit. He is 
one of the plaintiffs. He has been 
joined by another plaintiff, a son of his 
brother Ram Baran. Ram Baran mort- 
gaged his zamindari property including 
sir and subsequent! sold the equity 
of redemption to the defendant amoug 
others. *The defendant and the per! 
sons v/ho purchased along with him 
radeemed^ the mortgage. The defen- 
aant is in actual possession of the 
plots in suit. Kesho Saran and Kam 
Baran s son Ram Nath sued for the 
ejacbmenb of Gopi on the ground that 
Gopi was a subtenant. The names of 
Kesho Saran and Ram Baran fictiti- 
ously continued as sfr-holders in the 
village record, though Ram Baran en- 
tirely parted with ail his interest in 
zamindari and sir* Ram Nath plain- 
tiff, therefore, has certainly no cause 
of action. 

The next question is whether Kesho 
Saran can be considered as a str-holder 
of the entire plots or only half the 
plots. The learned counsel for the 
respondent has somewhat puzzled the 
Court by producing conflicting rulings, 
one of this Court in Ban^ Prasad f* 
Janki Prasad (A. I, B. 1925 All. 93) and 
the . other of the Board of Revenue 
Mahesh v, Hori Khan (l). According 
to one judgment, the learned counsel 
desires me to hold that the zamindar 
who d, 033 not sell his sir land retain^ 
only his share of the sir property, 'wbile 
according to the other judgment, I a® 
desired to hold that Kesho Saran ie 
str* holder of the entire land. In 
present case, however, distinction nany 
be made from the ruling of the Board 
of Revenue because Kesho Saran has 
not been in actual possession and Oopj* 

(1) 8el. Deo. No 9 of 1018. 
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'the parchager, is ia actual possession. 
Kesho Saran is not in possession of the 
szV lost by ’his brother, I am, there- 
fore, of opinion that Kesho Saran is 
5tr-holder of only half the plots. 

It was suggested by counsel for the 
defendant-appellant that a joint decree 
to the extent of half may be granted 
to Kesho Saran. That would merely 
be a paper decree and, unless Kesho 
Saran gets it framed, he is not likely 
!to got much pleasure* out of it. What 
is really important in cases of this 
Mature is the actual physical cultivat- 
ing possession of the land. In my opi- 
inion Kesho Saran has not lost his 
right to half the sir land and is en- 
titled to actual physical possession of 
•half of the plots. 

In the result I modify the decrees of 
the two subordinate Courts and grant 
to the plaintiff Kesho Saran alo’ja pos- 
session of half of the plots mentioned 
in the plaint. 

•The plaintiff Kesho Saran shall re- 
ceive half costs throughout and Gopi 
'Singh shall receive half costs through- 
■ out from Ram Nath, 

R.m,/r,k, Decree modified, 

+ 
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Oalal, J. 

Bans Gopal — Judgment-debtor — Ap- 
vpellant. 


V, 


Mewa Ram and another— DoQn 
holders Respondents, 

Execution Second Appeal No. 1865 
1923, Decided on 17th December 191 

Sub-Judge, Etawa 

D/- 12tb May 1928, 

(a) Limitation Act, Art. 182— "Certifici 
•of payment." 

witUn payment is not an applicati 

mV ror*'"* “ 

(b) Provincial Insolvency Act, S. 28 (71 

order 

adjudioatjon shall relate back to and ta 
effect from the data of the presentation 
petition It does not state that the date 

•thri?*t-H ‘**0 date 

t&e petition. rp , -f ^ 

d I-Ackn., 

Vnij! "•«* • 

otote'* »“■» 


acknoAvledged, the acknowledgment can be 
used ta save limitation only with respect to 
sum acknowledged. [P 402-0 1] 

Baleshtcari Prasad—iov Appellant. 

G. Agarwala — for Respondents, 

Judgment. — .\ decroo was passed on 
29bh March 1922. There was an appli- 
cation for execution in September 1923. 
A payment was cerfcihed on 16th Feb- 
ruary 1924, to the effect that a sura of 
Rs. 70 was paid in December 1923. The 
present application is one of 20th Octo- 
ber 1927. 


4.1H3 tofsiuou uuiigu oi 5 Qe lower appel- 
late Court held that limitation should 
count from 16th February '1924, when 
the certificate of payment was filed and 
the period of eight months eighteen 
days between the adjudication of the 
judgment-debtor as an insolvent and 
the annulment of the adjudication 
should be deducted under the pro- 
visions of S. 78 (2), Provl. Insol. 
Act. That Court has made .a slip 
in regarding the certificate as an 
application. Under Art, 182, the period 
of limitation runs from the date of the 
application, and a certificate of pay. 
ment is not an application as held 
recently in a Full Bench ruling Jott 
Prasadv. Sri Ghand (l). The period 
of limitation must therefore run from 
December 1923 and in that case the 
application of 20th October 1927 
would be time barred, even after the 
deduction of eight months and 28 days 
Mr. Agarwala thereupon argued that the 
date of adjudication muat be taken to 
be the da.o of the petition for insol- 
vency 1 . e., 8th December 1924 and 
relied on the provisions of Cl f71 oa 

Provl. lusol Act. It is enacted' lere 

relate back to. and take effect fromVe 

on wh ch^ft tl>9 petitioni 

on which It IS made. It is not, however 

stated . there that the date of adjudi ’ 

of the ptition. That would not be 
corrac , because until the order of »d! 

judication is nassed fho r> • ■ 

S 2 R ro^ ™ provisions of 

b. 2b (23 stopping the remedy to crAdi 

tors do not come into operatiL a„d .u': 

decree-holder is entitled to execute 

decree between the date of nresanflf^ 
of -the petition of inanTw^^ ssentation 

order of'ldjudTeatLn nte 
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Court, in which case alone the period 

of limitation will be suspended in 
running, 

The other argument of Mr, Agarwala 
was that on 8th December 1924, Bans 
Oopal in his insolvency petition ac- 
knowledged the debt of Mewa Ram. 
Unfortunately for the creditor, however, 
sum of Rs, 200 only is mentioned. 
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any rule of Mahomedan Law and is not in 
operative by virtue of S. 2 and therefnw Si f'* 
to the case of Mahomedan wakf • A 

1929 AH, 277, Bri. o«. 

Iqbal Ahmad and Panna Lal-fJ 

Appellants, 

Tf/ Bahadur Sapru and Jlf, A. Azii- 
for Respondents. 


a 


Acknowledgment of a sum of Rs. 200 
cannot be taken as an acknowledgment 
of a sum of Rs, 585 as claimed by the 
decree-holder. It is true that if no 
definite sum had been mentioned and 
there had been an acknowledgment in 
general terms the amount of the debt 
could have been discovered from the 
ev^idence as mentioned in Expfn 
i(l/, S. 19, Dim. Act. In the present 
case, however, there is a definite ac- 
knowledgment of Rs. 200 and if this 
|i9 to be used to save limitation, it could 
be done only v/ith respect to the sum 
acknowledged, and not with respect to 

any sum that may be proved to be due 
on thafc dafeG, 

For these reasors I hold that the 
decree-holder is entitled to execute the 
decree for Es, 200 and not for a larger 
sum Execution shall bo taken out for 

'f 00 ?!“ ‘0 ‘he application 

of 20th October 1927, Parties shall 
.bear their own costs throughout. 

V,B,/r.k, Order accordingly. 
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Sulaiman and Sen, JJ. 

Btsmillah Began and oikers— Dafen- 
dants — Appellants. 

V, 

Tahsin AU Khan — Plaintiff — Kes- 
pondent. 

First Ap^al No. 79 of 1926. Deoided 
on 6th February 1930. against decree 

n/ itl M Aligarh. 

uf- 13th November 1925. 

S ^ and 2- 

Mahomedan Law which 
allows an indebted person to make a walcf of 
his property with intent to defraud his 

fhjToaai haa^b' Mahomedan Law 

^* 1 ® maintains the wakf 

ana the rule under whieh ' a 

appointed by the Judea tn 

and proat. and to pay fk. 

rtprScadnre and ait S T* 

Atarafora ia not aa anoh anfo"S 

S. t3 in no way oMg 


Sulaiman. J.-This is a defendants’ 

appeal arising out of a suit for declara. 
tion that the property in suit isen- 

dowed property and is not liable to be- 

attached and sold in execution ofde- 
crees held^ by the defendants. The 
plaintiff relies on a wakfnama executed 
by himself on 16th July 1924. The^ 
wakf is in favour of his descendants aud 
he has constituted himself the muta- 

mu *^*^0 property for his lifetime^ 
Ihe defendants challenged the validity 
of this dedication and pleaded that the- 
deed had been executed fraudulently 
with the intention of defeating and' 
delaying his creditors and was not bind*^ 
ing on the defendants. Objections bad 
been raised by the plaintiff Tahsin Alf 
Khan in the execution department which 

were decided against him; hence this 
suit. 

The learned Subordinate Judge to a 
very ^ short judgment has found the 
validity of the wakfnama in favour of 
the plaintiff. He has based bis conclu- 
sion entirely on the oral evidence and" 
has altogether ignored the documentary 
evidence that is on the record. We 
were not satisfied with his finding that* 
at the time when Tahsin Ali Eban am* 
cuted the wakfnama his assets 

l-ban sufficient to discharge all thfr 
liabilities. We accordingly remittA^ 
two issues the findings on which heve 
DOW been returned. There is consider* 
able history previous to the presAnt | 
litigation which the learned Sobordi* j 
nate^ Judge has altogether omittAd to I 
consider but which hi order to have a 
good^ perspective it is necessary to bAsr j 
in mind. The pedigree to the family h | 
as follows ; i 

{For ‘pedigree see p. 463.) , f| 

The plaintiff’s father Masroor Aw fl 
Khan died on 8th January 1904 Isavtof J 
three sons and three daughters. Tabsin I 
All Khan appears to have boon tho I 
eldest son. On 14th March 1904 am I 
agreement was executed by the tbrA® I 
brothers jointly under which the man'" I 
agement of the entire ggfcfttft wdtiBb> wa9 I 
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-considerable was left with Tahsin Ali, 
sand his two brothers were allowed 
-Bs* 3,650 between them and were ad- 
.mifcbedly deprived of their power to 
'transfer the property. This was foU 
-lowed by a lease for 60 years granted 
by the two brothers to Tahsin Ali on 
15th ^ January 1909, The position of 
Tahsin Ali, however, did not become ab- 
•solutely secure. In 1912 his two bro- 
thers filed a suit for the cancellation of 
the lease and their suit was decreed on 
23th January 1914. The judgment is 
printed on p. 17. The finding was that 
the two brothers were subject to at- 
tacks of epilepsy long before the execu- 
iiion of the disputed thekanama which 
•^fact was admitted by Tahsin Ali him- 
■'self, and that their mental capacity had 
been considerably affected by illness. 
Although their share of the profits 
amounted to Rs. 20,000 a year they were 
^uly given Rs, 3,660. Not only was the 

^ease to last for 60 years but it gave an 

/ 


of this sale deed and was disallowed. 
The sous then brought a suit for a de- 
claration that the property had been 
validly sold to them and was no longer 
liable to be attached and sold in execu- 
tion of the decrees for the profits. The 
suit was dismissed and the judgmeut is 
printed on p. 63. The Court found that 
the sale deed was an entirely fictitious 
transaction and was without considera- 
tion and had been executed with a view 
to defraud the creditors of Tahsin Ali 
Khan, namely his brothers. On p. 54 
is a long list of the decrees for profits 
which the unfortunate brothers had ob- 
tained against Tahsin Ali and which 
had remained unpaid, In 1920 Tamkin 
Ali died leaving a widow Mt. Bismillah 
Begam defendant 1 and a daughter Mt. 
Samiunnisa, defendant 2. Fart of the 
property of Tamkin Alt was inherited 
by Tahsin Ali. In 1922 the other bro- 
ther Mashkoor Ali also died leaving a 
widow Mt. Tamizunnisa defendant 3 


Imdad Ali 


Masroor Ali 
1 


TahBia All Mashkoor 
plaintiiS Ali= 

wife Mt, 
TaraizannisBa 
defendant 3. 


Mumtazunnissa =Abdul Latif Khan 


Tamkin daughter daughter* daughter 
Ali— 
wife Mt. 

Bismillah Begam 
defendant 1. 

I 

Mt, Samiunnissa 
defendant 2 . 


Tinhmited power to Tahsin Ali to deduc 
farther sum for costs as he liked an( 
■to^prevenfc an alienation by hia brothei 
ho Court found that the brothers wor 
‘entirely under the control of the defen 
ant who had dominated their will am 
pimcorod an unconscionable bargain 
he lease was accordingly set aside. 

Xhe brothers, however, did not hav* 
course for realizing their arrean 
of the profits. Tahsin Ali Khan boln, 
the lambardar they had to .institut, 
•smts for profits in tho revenus Oonrti 
imo after time. Some of the decreei 

anVw^^-t” PP- 33. 3i 

h.o/. These decrees were forlargi 
wm of money and remained outstand 
« October 1916 Tahsin A1 

_ eouted a sale ffega of a considerabli 

favoof ofhii 
was taken in the 
exeontion department on the etrengtli 


Tahsin Ali inherited a part of his 
estate also. 

The position so far as the realization 
of profits went did not improve in any 
way. There are numerous decrees for 
profits printed which show that year 
after year the trouble of non-receipt of 
profits continued as usual. Some of 
such decrees are printed on pp. 59, 61, 
157, 159, 161, 233, 235 and 238. 

There are also two mortgage decrees 
which are worth mentioning sepa- 
rately. On p. 81 is the decree for 
Bs. 1,042,56-4-0 dated 30th June 1920 
in favour of Kunwar Man Singh, and on 
p, 89 is a decree dated 8th November 
1921 for Rs. 35,130-6-0 in favour of 
Fearey Lai. Under these decrees Tahsin 
Ali Khan was liable to pay a substan- 
tial portion of the decretal amounts. 
On the death of his brothers an attempt 
was made by Tahsin Ali Khan to gefr 
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hiojEclf appointed guardian of his minor 
nieces although be himself was indebted 
to them heavily, Tahsin Ali was not 
appointed guardian of his nieces but 
their mother was so appointed in August 
1923 (vide p. 117). Tahsin Ali also 
failed in the succession certificate case 
against defendants 1 and 3 on 11th 
January 1921 (]>. 119), Another act of 
Tahsin Ali, wh ich wo may mention in 
this connexion, was an attempt on his 
part to marry )iis tnece iVJt. Samiunnisa 
to one ol his sols or anybody else. A 
suit for an injunction restraining him 
from doing so was decreed. This suit 
had been pending for some time and vras 
decreed cn 1 st September 1921 shortly 
after the execution of the wakfnama 
(p. 153,) We new come closer to the 
creation of the wakf. On pp. 98 and 
1(J4 we have two applications for execu- 
tion of her decrees by Mt. Bismillah 
Begum against Tahsin Ali Khan printed 
as samples for showing that the numer- 
ous decrees outstanding were being kept 
alive. On 20 feb June 1921 Mt. Mumtaz- 
unnisa who bad considerable property 
of her own and was the aunt of Tahsin 
Ali died, so that another inheritance 
devolved upon him. 

On 5th July 1921 Mt. Bismillah 
Begam got an application filed in suit 
No. 68 of 1928 to the effect that Tahsin 
Ali judgment-debtor had inherited some 
property on the death of his father’s 
sister Mt. Mumtazunnisa and was con- 
templating a transfer of the property in 
order to evade payment of her decretal 
amounts. She accordingly prayed that 
the property may be attached and sold 
and in the meantime an injunction may 
be issued to the judgment-debtor imme- 
diately (p. 121 ), This application was 
supported by an afiidavit (p. 123) stating 
that he was contemplating a transfer of 
the property very scon. An xaetly 
similar application was filed on the same 
date in suit No, 24 (p. 125) supported by 
a similar affidavit (p. 127). A third ap- 
plication and an accompanying affida- 
vit are to be found on pp. 129 and 131, 
These applications were filed on the 
same date in the revenue Court where 
the executions of the decrees for profits 
were pending. The order sheet dated 
7th July 1924 printed on p. 133 shows 
that Tahsin Ali Khan’s pleader came to 
know of these applications on that date 
and put in an appearance, or perhaps 


was called by the Court, but he stated 
that he bad had no previous iutimafeioa 
and was not prepared to rebut these^. 
applications. The Court ordered that 
the case should be put up on 17th July 
and^the paities be informed to appear* 
again with their documentary evidence,, 
li e think there is no ground for soppos^ 
ing that Tabsih All Khan’s pleader did 
not take any steps to inform his client- 
specially as the data fixed was llth 
July 1924 and documentary evidence^ 
had to be produced on that date, and 
accordingly it would have taken time So 
procure such evidence. 

On 15th July 1924 Bismillah Beganh 
made another attempt to ask the Court- 
to issue an injunction to the defendant- 
restraining him from transferring his- 
property in any way, stating that he was 
heavily encumbered and was intendiog 
to transfer his property. The applica- 
tion is pi’inted on p. 136 and the affi- 
davit in support of it is on p. 137. This 
was done !n a pending suit. It is a 
great pity that the Court on neither of 
these occasions thought it fit to issno 
an injunction which seems to have besn 
fully called for. Had such an injniic- 
tion been issued the protracted litigation 
which followed would have been avoi- 
ded. On 16th July 1924, i. e., one day 
before the date fixed for the appearance^ 
of Tahsin Ali Khan in the exeentiou 
Court to show cause why the injanc- 
tion should not be issued, he proceeded 
to purchase a stamp paper of the vain®' 
of Rs, 500, got a deed of w'akf engrossed 
upon it, duly executed it and got it at- 
tested by a number of witnesses and' 
managed to present it for regist^atiee 
between 4 and 5 p. m. on that very day- 
Armed with this deed of hia own 
creation he boldly appeared in Court on 
17th July 1924 and filed objection^ ; 
(p. 145) under S. 47. Civil P. C., stating j 
that Jibe property had been given away j 
in wakf to his children and altbougi® | 
mutation of names had not been effete I 
ted (indeed there had been no time to a 
get it done), the property had becooc’ I 
dedicated property and could not b® j 
Seized by the decree holder. As can j 
expected the objections of Tahsin Al*' I 
Khan were disallowed by the Court on* I 
2lst November 1924, the Court bolding I 
that the wakf was invalid as the jndg* I 
ment-debtor had executed it in order I 
defraud his creditors (p. 171). Another ' I 
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objections raised by the sons of Tahsin 
Ali Khan, the alleged beneficiaries nn- 
der the wakf were also disallowed on 
the same ground. The sons have not 
thought fit to institute any suit for 
a declaration in order to establish 
their rights. It may also be men* 
tioned that the actual order for muta- 
tion of names on the basis of the deed 
of wakf was in some cases not made 
till 28th July 1925: vide p. 211. This 
is a summary of the documentary evi- 
dence which has been entirely ignored 
by the former Subordinate Judge, and 
has been considered by the second 
learned Subordinate Judge. 

The plaintiff comes to Court to seek a 
declaration after an order has been 
passed against him by the execution 
Court. Both on the ground that there 
is a previous order against him as well 
as on the ground that he is a plaintiff 
coming to Court for a declaration, the 
burden lies on him to satisfy the Court 
that he ia the trustee of tho pi'opeity in 
suit. It has been contended on behalf 
of the plaintiff that S. 53, T. P. Act, 
which is in Chap, 2 ’ cannot apply to the 
case of Mahomedan wakfs, because 
8. 2 expressly leaves iutact rules of 
Mahomedan Law. A passage from 
Mr. Amir All’s book on Mahomedan Law 
Vol. 1, p. 207 (Edn, 4) is cited in 
order to show that according to the 
Pafcawai Kazi Khan and some other 
authorities the creditors cannot ask the 
wakf made by a debtor to be cancelled 
because they have no claim on tho pro- 
perty of the debtor whilst in health. 
Mr. Amir Ali^ himself on p, 206 has re- 
marked that on this point tho autho- 
rities to some extent differ. The Durr- 
nlmukhtar states that the wakf of an 
insolvent mortgagor is void. There is 
another authority quoted on tho s amo 
page to the effect that if a person was 
heavily involved in debt so as to be 
absolutely insolvent and with tho ob- 
ject of defrauding consecrates his pro- 
I perty, the Kazi has the power of not re- 
cognizing the wakf and compolling him 
I to sell the property to pay his debts. 

‘ The Baddulmukhtar. a compreben- 

I Biye work of great authority, *lays 
t that if the wakif has no means to 

I flisobarge his debt, then the Kazi would 
I declare the wakf cancelled and the pro* 
j[ p^y ^ould be sold 'for tho payment of 
(* debt. Mr. Amir Ali , has noted on 
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p. 210 that Tanwirulabsar has recon- 
ciled these authorifcioB by saying that 
the wakf of a person whose dobts sur-- 
round his assests should bo maintained 
either by giving him time to pay off bis 
debts or appointing a manager to rea- 
lise tho rents and profits and to pay tho 
debts therewith. If it bo wholly im- 
possible to discharge the debts by that 
process tho Judge has the option of 
directing the sale of the property con- 
secrated. Mr -Amir Ali therofore con- 
eludes (p. 2il): 

“it follows from this thfit the wakf of a pet- 
sou iavolved io debt is not ipso facto void: it 
is only voidable if he acts fraudulently to de- 
feat his creditors. ” 

It seems to us in the first place that 
there is no rule of-Mahomedan Law! 
which allows an indebted person to 
make a wakf of his property with in- 
tent to defraud his creditors. In the 
second place under the ilahomedan Law 
the'Kazi had the power to make the deb-i 
tor pay all his debts before he main-i 
bained the wakf. In the third place the' 
rule under which a manager can be ap- 
pointed by the Judge to realise the rente 
and profits and to pay the debts is a 
mere rule of procedure and not of sub- 
' sfeantive law, and therefore is not as such, 
cnforcoable. Thus the provisions of 
S. 53 in no way offend against any rule 
of Mahomedan Law and is not inopera- 
tive by virtue of S. 2, This was the 
view expressed by one of os in Ahamad 
Husain v. Eallu Mian (i). With that 
view we fully agree. The findings on 
both the issues returned by the learned 
Additional Subordinate Judge are 
against the plaintiff-respondent. They 
are challenged before us on his behalf. 

It is now common ground that the 
debts of Tahsin Ali Khan amount to 
"two lakhs of rupees at least, if nob 
more” and the parties also agreed that 
tho value of the zamindari property 
should be calculated at tho rate of 6 
annas per cent per mensam on the net 
profits. The learned Additional Subor- 
dinate Judge has come to the conclu- 
sion that tho total value of tho assets 
available to the creditors would be 
Es. 1,57,000. On behalf of the respon- 
dent it is suggested that there are seve- 
ral discrepancies in the figures which 
make up this total. It is suggested that 
the value of the sir land which is shown 
to b e worth Bs. 2,17 0 r eally amounts t o 
H. 192!) AH, 277, 
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Iib. 21,070 und thfit fcliG Court bolow bus 
wrongly excluded the consideration of 
' Ii3« <jl,*i32‘2-4 as the amount of arrears 
due from various tenants. It is also 
stated that in calculating the total the 
learned Additional Subordinate Judge 
has arrived at the figure of K**, 
1,01, 615. 15-10 wrongly, the correct am- 
ount being Es. 1,19,979, These aro the 
only mistakes which aro pointed out on 
l>ehalf of the plaintiflf-respondont, 

^ fullj agree wifcii the Court below 
that the alleged arrears of rent from the 
various tenants in the estate cannot be 
taken into account. In the first place 
the plaintiff is the lambardar of those 
% iliagCci and has not chosen to produce 
his o'\\n account-books and siyahas wbicii 
would have shown the actual collections 
he realised. Tlia entries in the pat- 
waii 3 siyahas cannot ‘be reliable inas- 
much as those entries are filed in at the 
dictation of the plaintiff’s karindas and 
very often are neither exhaustive nor 
complete and correct. In the next place 
the creditors will have considerable dilfi- 
culfcy in realizing these rents from ten- 
ants by attaching them and there can 
never be any possibility of the whole 
amount being actually realised. Such 
arrears do not stand on the same foot- 
ing as immovable property which can 
te easily attached and sold* 

We may for the sake of argument as- 
Bumo in favour of the plaintiff respon- 
dent that the learned Additional Sub- 
ordinate Judge has comjmitted the other 
two mistakes in making his calculations 
hut even then, on the plaintiff’s own 
showing the total amount of* his assets 
'falls short of two lakhs of rupees by 
seveial thousands provided, of course, 
we exclude the alleged arrears of rent. 

It IS well known that, if the property 
were sold at auction, it wonld have 
fetched far less a value. Under these 
circumstances it is impossible to bold 
that the learned Additional Subordinate 
Judge is not right in finding that the 
liabilities of the respondent exceeded 
his assets,, at the time when he made 
the wakf, The previous history and the 
circumstances under which the wakf. 
nama was executed have already been 
sat forth by us in the opening portion of 
the judgment. There can be not the 
least doubt that the main purpose of the 
execution of this deed was to defeat and 
delay creditors and that, if this docu- 


ment were to be upheld, the pUintifr, 
cieditors would, without doubfcf-be nof 
only delayed but also defeated. The 
document is therefore voidable ueder 

lto V'wn°^’ ^afendents 

1 to 3. Ploldmg that the deed of wakf 
IS not binding on the creditors, we al- 
low this appeal and setting aside the 
decree of the Courts below dismiss the 
suit with costs in both the Courts No 
docrea will be prepared so long as the 
deficiency in the amount of the costs of 
translation and printing money has not 
been made good by the appellant. 
r.^\/R.K. Appeal allowed. 
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MuKEEiTi And Bennet, JJ. 

Ml Ka7ii^ Surjhra Bihi — Defendant 
Appellant. 

v. 


Ml Fidai Bega7n and aaoi/ier— Plain- 
tiffs— Respondents. 

Second Appeal No. 14 of 1929, Decided 
on nth Jan. 1930, from order of Dht. 
Judge, Allahabad, D/- 4bh July 1929. 

^Specific Relief Act, S, 42— Suit to »el 
a£me decree for partition on ground of fraud 
■—Poasession of joint property in poiRUion 
of other party — Injunction not to execute 
decree need not be asked, 

Whore a decrea for partition of a joint ptc 
p8rty ig sought to be set aside by a soparatofluii 
on grounds of fraud, it is not necessary for lli« 
plaintiS in the suit to ask for posssssion of 
joint property that may ha in possession of the 
other party, nor is it necessary to ask for an 
injunction that the decree obtained by tbs 
opposite party should not be cxeouted. 

[P 467 0 1 ] 

MulilitUT Ahmad — ^for Appellant, 

Mukerji, J. — This is an appeal against 
^ order of remand passed by the learned 
Digtrict Judge. The facts very briefly 
Sim as follows : The appellant Kaoh 
Sughra brought a suit for partition of 
certain joint property against the plain* 
tiff-rggpondents, who are two minoiSi 
and against others. That suit has cul* 
minated in a final decree, and it also 
appears that in execution of that deems 
Mt. Kaniz Sughra has taken possession 
over one of the joint houses, being house 
No. 67.' The respondents brought the 
Suit, out of which this appeal has ariseO) 
to obtain a declaration that the earlier 
deciee was not binding on them for tt® 
leason that the person who wasappei®' 
tod their guardian for the suit, did nol 
look after their interest and, in fadi 
was guilty of fraud. 
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The first Court dismissed the suit on 
the ground that the plaintiffs were bound 
to ask for possession over house No. 67. 
The learned District Judge on appeal 
held that the suit was not barred by 
S. 42, Specific Belief Act. He was of 
opinion that the possession which was 
given to the plaintiffs could be obtained 
back by the plaintiffs by an application 
under S. 144. Civil P. C. Pie also 
repudiated the plea ot Kaniz Sughra 
that the plaintiffs were also bound to 
ask for injunction that the decree obtai- 
ned by the appellant should not bo 
executed. 


if 

i. 

\i 


i.! 


^ We are of opinion that the order of 
remand is correct and for the following 
reasons. The possession which XCaniz 
iStighera has obtained is possession of 
what was undoubtedly joint property. If 
the decree for partition be declared to 
be null and 'void, the possession of Sughra 
would become possession by one co- 
owner on behalf of all the co-owners. 
The plaintiffs need not necessarily feel 
hurt if instead of themselves or any other 
co-owner, Sughra Bibi, a co-owner, 
should keep possession over a portion of 
the joint property. 

As to asking for injunction, it was not 
pecessary that any harm that has not 
|already been done should be anticipated 
against and a prayer should be made 
for a grant of injunction. Indeed, there 
18 no question of any permanent injunc- 
! , \ , temporary injunction may be 
asked for in the suit, and if granted that 
may suffice for the purpose. 

The appeal is ^dismissed 'under 0. 41, 
B. II. 

v * b ,/ e . k , .Ap'pecd dismmecU 
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SULAIMAH AND KeNDALD, JJ. 

(Bflfeu) Baj NarainBao and another- 
Plaintiffs — Appellan ts. 

V. 

Lata Bam Sarup —Defendant ~ Rei 
pendent. 

Second Appeal No. 32 of 1927, Doc 

4ed on 10th December 1929, again! 

Aaai Dist. Judga. Alfgarl 
17th May 1926. 

S* 20~Addition < 

P*«r«uftnce of agreemfuit original) 
-_,l . amount to payment of inti 

Mil to extend period of limitation. 

n eases where both parties agree to 


out the previous b.ilaneo ;iud add the amount 
of interest to the principaUo as to make it iv 
new debt, it may be conceded that such :iu act 
may amount to payment of intcrost within the 
meaning of S. But such addition of into- 
Jost to principal mint be the result of an 
agreement between the parties on tlio date of 
siioh paynieui. If either tho creditor or tbo 
debtor by himself goes ou adding interest to 
principal in his own books, even tho samo miv 
bo in pursuance cf an agieement original];.' 
made between parties, there would nob ho oach 
time this is done a fresh payment to the credi- 
tor so as to extend tho period of limitation 
under S. 20 : 24 Bom. 403 ; IB B. L. R. 482 • 

9 0. C. 221 ; Ref. [P 468 C 2,P 469 C 1] 
(h) Contract Act, S. 25-~Kxpress promise 
to pay is necessary. 

To bring a case within S, 2-5 it is iiecassary 
to show an express promisa to pay. A mere ; 
acknowledgment of liability, even if it implies i 
promise, is not sufficient;* 30 Aff. 268 ; 33 1 
Cal. 1047 (P. C.) ; A. I. H. 1921 Pal. 29. ' 
RcL on. _ [P:4G9 0 1] 

(c) Practice — New pfea of limitation can 
be allowed if no fresh finding is necessary. 
The point of limitation though raised for 
the first time in the High Court can bo so 
allowed to be raised if it does not require any 
fresh findings. [P 409 0 IJ 

Panna Lai — for Appellants, 

S, K. Dar, Shiva Prasad Sinha and 
S, B. Johari — for Respondent. 

Sulaiman, J. — This is a plaintiffs' ap- 
peal arising out of a suit for recovery of 
money based on a statement of account 
dated 17th June 1922, in the handwriting 
of the defendant. In the plaint the 
plaintiff alleged that the defendant ap- 
proached the plaintiffs in 1927 and 
requested him to advance him money 
in order to run his business, on the 
understanding that interest at the rate 
of 1 per cent per mensem would be paid 
continually with yearly rests, and that 
if the defendant failed to pay the 
annual interest tho same would be 


4 

f 

i 


added to tho principal and .interest 
charged on the whole amount at the 
said rate ; that the defendant used to 
borrow money from 1907 to 1921 and 
made entries in his account books, and 
having squared the account be used to 
credit year after year the amount of 
interest in the account of the plaintiffs, 
that a balance was struck on 17th June 
1921, and finally on 17tb June 1922, the 
defendant copied out the entire account 
from his account-books and entrusted 
the same to the plaintiffs and that tho 
accounts were taken between tho 
parties for the last time on this date, 
viz : 17th June 1922, when a sum of 
Rs. 2,000 and odd was struck by the 
defendant as the balance due by him to 
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tlie plaintiftB. The defendant in hie 
dcfonce denied the existence of anv 
loan transactions between the parties at 
p.ll and pleaded that there was a memo- 
randum boolv in which lie kept an ac- 
count of dealings with his own father 
which was stolen by the plaintiff and 
was produced as evidence in this case. 
He not only denied tlie existence of 
liability but also pleaded that the claim 
in any event was barred by time. 

On 2l3t August 1924, the Court or- 
dered that the 6 rst two issues viz : 

( 1 ) Whether the suit was barred by 
tinm ? and 

( 2 ) Whether tiie entry as to the 
striking of a balance relied upon by the 
])laintiffs required a stamp and whether 
it was admissible in evidence? which 
involved legal points, should be decided 
first. On that date the plaintiffs’ 
pleader Babu Sob an Lai made the fol- 
lowing statement ; 

“ The plaintiffs’ claim is solely based on 
S. 19, Limitation Act. In other words, tbo 
said section saves the plaintiftV claim from 
limitation.” 

Evidence w'as accordingly confined to 
these two issues and the main questions 
of fact involved in issue 3, viz; whether 
the defendant borrowed money from 
the plaintiffs ? If so, how much ? were 
not gone into at all. Both the Courts 
below Lave dismissed the claim ?wS being 
barred by limitation. In spite of the 
statement of Babu Sohan Lai, an argu- 
ment based on S. 20 , Limitation Act, 
was also advanced before the lower 
appellate Court and disposed of by it. 
The learned advocate for the appellants 
has, in addition to relying on Si. 19 
and 20 , Lim. Act, also relied on 
Art. 64, Lim.. Act and S. 25, Con- 
tract Act and has urged that his 
clients are not bound by the admission 
on a point of law made by their pleader* 
in the trial Court, If the question rais- 
ed in appeal were a pure question of 
law which would not require any fresh 

I bndings, we would have no hesitation in 
allowing the point of limitation to be 
raised before us. even though it were 
for the first time. 

It is quite clear to us that S, 19, Lim, 
Act,., cannot help the plaintiffs. The 
writing dated 17th June 1922, if treated 
.as a clear acknowledgment of liability, 
would ‘be^^an acknowledgment on that 
date. But according to the account 
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filed, the last advance made by the 
creditor was on 17th October 1917, and 
the last payment made by the debtor 
was on 18th August 1918. Both these 
items were well over three years pre- 
vious to the said acknowledgment. The 
lower appellate Court has distinctly 
found that this acknowledgment was 
made after the expiration of the csnal 
period of limitation and could therefore 
nob be relied ou by the plaintiffs. We 
agree with that view. 


Section 20 , Lim. Act, was pressed be- 
fore t.be lower appellate Court, but as 
appears from its judgment no authority 
was cited in support of the contention, 
The case of G. N. Lakskminarasmhm 
Pantulu V. Bkarata Mahanty (1) relied 
upon by the defendant was not directly 
in point. Bub a number of authorities 
have been produced before us to the 
effect that for purposes of S. 20 it is not 
necessary that there should be an actual 
payment in cash, but that even the ad- 
dition of interest to the principal may 
amount to a payment within the mean- 
ing of that section. The Court below 
has assumed, athough the fact was deni- 
ed in the written statement, that there 
might have been an agreement to charge 
compound interest, that is: to say, to 
add interest annually to the principal 
in case it was not paid. But even if 
there had been such an initial agree- 
ment between the parties, the mere fa**! 
that the debtor in pursuance of suchw 
agreement wont on adding in his booli® 
interest to the principal year after yw^ 
would not amount to actual paym®!^ j 
within the meaning of S. 20, unless thB 
creditor each time agreed to ifei 1 
learned advocate for the appell®^^ 


leuea on tne cases 


Eacliappay (2) J/j re, Tricumdas ^ 

Ltd. (3) and Mohan Lai v. Lachm* 
Das ( 4 ). In cases where both pwti*^ 
agreed to wipe out the previous baUD^ 
and added the amount of interest 
principal so as to make itane^^^ 
duo, one may concede that such 
may amount to payment of 
within the meaning of S. 
our opinion such addition of iater^ ^ 
principal must be the result of 
ment between the parties on the 

(1) [1910J M. L T. 216=8 I. 0. 

( 2 ) [1900] 24 Bom. 493=2 Bom. 

(8) [1911] 13 Bom. L. R. 482=11 I- ^ 

(4) [1906] 0. 0. 221, 
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9 uch payment. We are nob prepared to 
hold that if either the creditor or the 
debtor by himself goes on adding in* 
iterest to principal in his own books, 
jeven though the same may be in pur* 
■suance of the original agreement, there 
would be each time that this is done a 
fresh payment by the judgment-debtor 
to the creditor so as to extend the 
period of limitation under S. 20 of the 
Act. 


In the present case tho view taken by 
the learned Additional District Judge 
was that it was never the plaintiffs’ case 
that any of the said balances (other 
than that of 17th June 1922) was struck 
in his presence and that there is no 
allegation that there was any settle- 
ment of accounts between the parties 
before that date. There is certainly 
no evidence on the record to show that 
the addition of interest to the principal 
in 1919, 1920 or 1921 was with mutual 
consent given at the time. We are 
therefore of opinion that S. 20 cannot 
l^p the plaintiffs* 

f The present claim cannot be con- 
sidered to be one based on S. 25, Con- 
tract Act. Under that section an agree- i 
ment which is a promise to pay a time- 1 
barred debt is good if it is in writing 
signed by the person to be charged there- 
with. But to bring the case within that 
section it is necessary to show an ex- 
press promise to pay. A mere acknow- 
ledgment of liability, eyen if it implies 
a promise, would not be suflicient for 
purposes of this section. There is 
plenty of authority in support of this 
view. In the case of Qobind Das v. 
Satju Das (6) the observations of their 
Lordships of the Privy Council in the 
case of Maniram Seth y. Seth Bupchand 
(6) were fully explained and it was 
pointed out that an express promise 
was necessary. The same view has been 
expressed in the recent case of Ham 
Bahadur Singh v. Damodhar Prasad 
Singh (7). We agree with that view 
and hold that S. 25 does not apply to 
this case as there is no express pro- 

contained in Ex. 1. 

The last point urged on behalf of the 
Appellants was that this Ex. 1 amoun* 


{6) [190S1 80 AU. 368-6 A. L. J, 274=(190 
, . A. W. N 139. 

16) [W08J 88 Oal. 1047=2 N. L. R. 180= 
L A. 165 (P. 0.). 

iV A. I. Q, 1921 Pat. 39=3 Pat. L J. 121. 


ted to a statement of acsounfe which 
gave to the plaintiffs a iresh cause of 
action and a fresh period of three years. 
The circumstances under which the 
plaintiffs obtained this book have not 
been determined !)v tho Court below 

m 

and the case has proceeded on tho as- 
sumption that it is a copy made of the 
entries in a memorandum of accounts 
kept by the defendant and handed over 
to the plaintiffs. But there is no evi- 
dence on the record, nor is thore any 
finding that the plaintiffs and tho de- 
fendant sat down together and went 
into the whole account, and on an 
adjustment of the account arrived at 
the conclusion or agreement that the 
amount due on 17th of June 1922, wag 
Rs. 2,15-3-2-0 neither more nor loss. . 
The ordinary moaning of tho expres- 
sion account stated ” is given in 

Wharton’s Law Lexicon as; 

“ tha aJmiseioa o£ a balaaca dii'i from oua 
party to aaofcher, and that bilanca biiag das 
tbcro is a debt; tha statomont of tha auooutit 
and the admission of tha balance implies a 
promise to pay it.” 

But there is undoubtedly, as observed 
by Blackburn J. in Leijcock v. Pckles 

(8) a technical meaning attached to 

this expression, viz: 

“ the -coal account stated la whan savaral 
itams of cross-claims arc brought into account 
on either side, and being sat against on‘e an- 
other, a balance is stcuok, and the considera- 
tion for tha payment of the balance is to dis* 
charge on either side; each party resigns his 
own rights on the sums ho can olaim in con- 
sidocation of a similar abandonment on the 
other side, and of an agreement to pay and 
to receive in discharge tho balance found dne.'* 

There are numerous cases of the 


Indian High Courts where this phraseo- 
logy has bean borrowed, and stress has 
been laid on the restricted meaning of 
the expression. We may only give re- 
ferences to a few of such cases, viz.: 
Nahanibai v. Nathu Bhau (9),*/ amun v, 
Nand Lai (10) and Suraj Prasad v, 
W, W. Burke (H). On tho other hand 
there are undubtedly some observations 
to the contrary in Dukhi Sahu v. Ma- 
homed Sihku (12) and a clear expression 
of opinion in Manjunatha Kamti v. 
Devamma (13), and a reference to such 



(6) [1864] 38 L. J. Q. B. 43. 

(9) [1883] 7 Bom.ji4k 

(10) 11892] 15 All. £3^892)^ W. 

(11) [1920] 5 J.^/=56 

Pat. L.J. IWT 

(19) [1884] 10 idv<S«i« iWi^hLCwJte 

(13) [1903] 26^a|g:p^u ft Kathmir 
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coi^.rary opinion in Sarifun Mandal in 
y.^l< Cf-adoijl KhatuiSt A. 1. H. 1923 CaL, 
o79. It may be pointed out 
tha. the case of Gat/a Prasad v. Bam 
Ua^aliU) was explained in Bhola ^^atk 
V- Bam [io}, whore it was pointed 
ouu that the facts of the case make it 
one of a very restricted application, 
lue learned advocate for the respon- 
dent has strongly urged before us that 
in a piuolj'' loan transaction, even 
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nouga there may be pavmetits by the 
debtor from time to time, inasmuch as 
there can be no adjustment of reciprocal 
claims or domands, the iiual balance 
struck even though with mutual consent 
can never amount to an account stated. 
Un the other hand the learned advocate 
or the appellants lias strenuously urged 
before us that it is not necessary that 
there should be mutual demands of 
claims, but if there are credit and debit 
ontries m an account, though indica- 
ting only the advances made by one side 
and payments made by the other, the 
nal settlement of accounts between 

^ account 

stated within the meaning of Art, G4. 

There is no doubt that oven thouch no 

case may be directly in point and e^ 

actly similar to the caso on facts, there 

3 a preponderance of observations in 

behalf contention advanced on 

beha f of the respondent thousb there 

It se*n*° views to the contrary. 

It seems to us that the principal diL 

• oaie, that acknowledgments under 

i.m'i f ono-sided and 

to ^*^ea«nt not even addressed 

of “'i; statement 

resul of te the 

eed not be an express promise to pay, 

must of necessity be an express pro- 
mise to pay. In the present case, how 
ever, we do not think it necessary to 
express a final opinion of this vexed 
question, inasmuch as in view of the 
statement of the pleader for the plain 
ti^Ets no attempt was made on behalf of 

show^'thf evidence to 
Show fcfae oiroumsfcances under whiVN 

copy wa s made on J 7th June IQoo 
(14) [190iJ lia All, 602 =s(19oi1 a 
3 A. y. 


In the absence of such evidence th« 

vemarked as follows- 

There is nothing to show what fiifl i 
0l the original b»hi was. In all „»i!K?A'"If 

was jnst like the bahi prodneod by twSSg^ 
It so, It was a mere memo of aeeonni .St®; 
an account book rogulatlv keot tbl ° 

permit 

writtPii frothing to show when it wfts 

that presumption can be made 

that tho balance referred to in the account 

intXhf » 

anv of fhn c'n'ri I ^ not -say that 

Jime 19221 w that of 17th 

June 1922) ^\as struck m his presence.*' 

esnlt“®f “I® balance was, 

lesult of a mutual settlement of account 

between the parties. For aught one 

by the defendant. This is one difficulty 
in the way of applying Art. G4. In the 
second place, the article requires that 
the account stated must have been 
signed by the defendant. Es. 1 relied 
upon by the plaintiffs states at the 
beginning that this is an account of the 
c 0 ondant. It does not mention with 
whom. The name of Bam Sarup onlv 
appears m this heading which describes 
ne nature of the account. It does not 
appear at any other place in the book 
as one would expect a signature to be. 

or does the book contain anywhere 
the words such as “baqalam khud” or , 
iikhtam Ichud." But it is admitted 
that the whole of it is in the handwnV 
lug of the defendant. 

The learned advocate for the appol* I 
ants relies strongly on the cases ol I 
J naar 3 i Kalya^tji v. Didabh Jeevan {i6Jt I 
JcAtsaw Bapuji v. Bhowsar Bhog JelAff I 

XT Agarwala v. Ba%k(ini(^ 
Aai/i (18), Mathura Das v, BahuLd 

fon\ Shanlcary. Gobind UdTSi^ 

I 0/ and urges that it is not necessary 
that a signature as understood in com* 
mon parlance should appear on the 
document, but that it is merely neofiS* 
sary that there should be somethiflS 
which would show that the document 
was intended to have been duly auth* 
dnti Gated by the executant. The cases 
I plied upon by him are to some extent 
similar though not exactly on all fours 
with the case bafo rn ’ us. But having 
(1C) .1880] 6 Bom. 88. 


|J7) [1880] 5 Bom. 80. 

(IS) [1904] 31 Gal. 1043=9 0. W. N. 83. 


(19) [1876]! AH. 683. 

(20) A, I, R, 1924 All. 855=49 All. 8W* 
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regard to the fact that the book itself 
in no way suggests that it contained 
the plaintiffs’ account or was an account 
stated between the parties, we would 
hold that Art. 64 cannot be made ap- 
plicable to this case. The result, there- 
fore, is that this appeal is dismissed 
with costs. 

P.N./R.K. Appeal dismissed. 
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Mukbrji and Bennet, JJ. 

Munna Lai — Plaintiff. 

V. 

Bam Chandra and others — Defen- 
dants* 

Misc. Ref. No. 836 of 1929, Decided 
on 2nd January 1930, made by Sub- 
Judge, Mainpuri, 

^ Civil P.C., S. I5I“— Refund of coutt-foos 
paid in excess by inadvertence. 

Under 3. 151 the subordinate Courts have 
power to issue certifioates directing the refund 
of (^urb'fees paid in excess by inadvertence : 
14 TP. R. 1870, 47; 40 Cal, 365; 46 I, G. 271 
and 3 P. L. /. 453, Rel. on, [P 471, C 2] 

U. 8. Bajpai — for the Crown. 

06111161, J. This is a reference under 
0, 46, R, 1, Civil P.0,, made by the 
learned Subordinate Judge of Mainpuri 
in regard to an application made to him 
for a refund of Rs, 10 coui’t-fee excess 
paid by inadvertence. The applicant 
had paid Ba, 195 court-fee on a plaint, 
by an arithmetical error, apparently, for 
Rs. 185. The learned Subordinate Judge 
was in doubt as to whether he could 
issue a certificate under Chap. 17, R. 28, 
General Rules (Civil) for Courts sub- 
ordinate to the High Court. His doubt 

of a letter No. 2541/ F.S. 

tun Decendber 1926, from 

he Registrar of the Board of Revenue 

1 i.*!..* . ^ohector of Mainpuri, 

stating in a similar case that the refund 
' was not allowable unless there was a 
special hardship which might be referred 
to Government, and returning a certifi- 
cate of the Subordinate Judge of Main- 
f pun. 

J We have heard the learned Govern- 
meat advocate on behalf of the revenue 
. au oontiea. The applicant has not been 
, »*8presented. It is clear that there is 
/ 00 speoifig section of the Court-fees 

specific rule under which 
L n *obiQd can be ordered by a civil 

question is whether the 
civil Court, should resort to its inherent 
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power under S, 151, Civil P. C., treating 
this as an order nocossary for the ends 
of justice. We consider that the appli- 
cant ought in justice to receive Rs. 10 
excess which he has paid by inadver- 
tence, If the applicant had paid too 
small an amount, the Court would have 
recovered the necessary deficiency from 
him. This subject has come before the 
Courts for a number of years and the 
earliest case is reported in In the matter 
of G. H, Grant (l) in which a refund of 
excess duty paid by inadvertence on an 
appeal was ordered by the High Court. 
In Ilarihar Guru v. Ananda Mahantp 

(2) the High Court directed the taxing 
officer to issue a Gersilicate to enable an 
applicant to obtain a refund of excess 
court fee paid. Similarly in Ohandra- 
dhari Singh v. Tippan Prasad Siiigh\ 

(3) , tjie Patna High Court acting under 
S. 151, Civil P. C., held that the Courts' 
have inherent power to pass orders 
directing the refund of excess court -fee 
paid by mistake. 

We agree with the view held by the 
Calcutta IligJi Court and the Patna 
High Court and accordingly we hold' 
that under S. 151, Civil P. C., the Sub-; 
ordinate Courts have power to issue; 
certificates directing the refund of court-' 
fees paid in' excess by inadvertence. 

Accordingly w'e return this reference 
to the learned Subordinate Judge with 
the direction that ho should issue the 
necessary certificate. No order is re- 
quired as to costs, 

V.B./lt. K. Reference ansicerel. 

(1) ri870Tl4 W R.''‘47. 

(2) [1913] 40 Oal. 865=21 L C. 404. 

(3) [1918] P.H.G.O. 273=46 I. C. 271=3 Pat. 

L. J. 4 52, 
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Mukerji and King, JJ. 

Mul Chand and another — Insolvents. 

v. 

Official Receiver, Aligarh and 'others 
— Opposite Parties. 

First Appeal No. 132 of 1923, Decided 
on 15th November 1929, against order of 
Dist. Judge, Aligarh, D/- 30th March 
1928. 

^ fa) Provincial 'Incolvency Act, St, 41 
and 27 — (Per Jfuftcr/t, /.)— Application for 
dii charge under S. 41 refuted— Second' ap- 
plication it precluded— (£'tKj 7 , J., contra,) 

Per Miiherji, J, — Ordinarily no second ap- 
plication for dieobarge by an insolvent is oon- 
templated bylaw, the drst application 'being 
sufficient. [P 473, 0 1] 
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I^or Ai^ir 7 , J, — ^V hf'ii fto inBolvaat fippHcs 
fur diodjiri^o within tbo period fip3c>f;0’'l in 
ortlt-r of adjiidiojitioii uuclor S 27 (i) and his 
application has beon refused, he is not pro- 
truded from making a fui'chor application for 
discharge and so rennaiu uudiscliajged 'insol- 
vent for life: A. L R, i;>25 Mad. 91a {F.B.); 
A. I. It. Mad. GOd; ,1. i. />. 1923 Rang. 
109, R 'f. [P 473 C 2] 

(h) Provincial Insolvency Act, Ss. 41 and 

on which Ss. 41 ond 27 are 

based. 

Tho ovorridiog i utarition of logislaturo in 
cnicliing Ss. , ), and :-7 is tliat too debtor 
oil giving Up tho wool* of his property shall 
>3 free m.iM ag:*.in, able to earn bis liveliheod 
a-i ruing tbo ordinary indnceinsnt to iii- 
l^jstry.^ Soinetim:-s it is not right that bau- 
..rupt siioiua Ijo free imiaodiately; ho must pass 
t .irougj a p->i'io[l of probation and tbsoretically 
there u, ,v he cases in which he ought not to 

10 freed at all, but primi facio, ho is to give 
up 0 very thing he has and on doing thU ha is 
.0 l,j, uiarlc frM miQ : I,, r,. GasMl, (W04J; 

11 K. B. 478 Rpf, [P 472 C 2] 

Oopi ^ath Kunzru—iox Insolvents. 
Pcinna Lai for Opposifco Parties, 

Mukerji, J. This is an appeal in an 

insolvency matter, by the insolvents 

lUul Chand and Jagannath, who are 
brotljcrs. 

It appears that the appellants wore 
declared insolvents and they were 
auoctod to apply for discharge within 
one 5 oar of their adjudication. They 
accordingly applied and the learned 

Judge has rejoetod that application, 
■tionce the appeal. 

The judgment of the learned District 

Judge, who is tlie insolvency Judge in 

ms case, is rather short and runs as 
lollows; 

“Thi^a is an application for discliarge. Not an 

?<. J« k.°'- applicants had apparontly a 

Th?v produced no books, 

ihey had some zamindari property and some 

houses which were sold in execution of docrocs 

jnt only after the amounts due had been ex- 

pended by delay and unavailing litigation. 

The applicants are not entitled to a discharco 
The application is rejected. u»8CUargo. 

It appears to me that the learned 
Judge has not taken into consideration 
whether the appellants were not entitled 
^ a conditional discharge. The Official 
Receiver reported that under circum- 

clear dieebyga cannot 
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whether an order suspending the opera, 
tion of the order and also attaobioc 

conditions might not serve the interests 

of justice. 

A consideration of the principles on 
which the law has been framed willen- 
able us to arrive at proper conclusiom 
having regard to the facts of a particn- 
lar case. As pointed out by the Comt 
of appeal in the judgment of Vaag. 
him Wiliiams, L. J., In re, Gashell (1) 

(to which two other learned Lord Justices 
concurred.) 

“After al], the ovverridiog iutentioQ of tk 
Jcgislitui'G in all Bankruptcy Acts -is that the 
debtor on giving up tho whole of his property 
GJiall bo free man again, able to esra hii 
livelihood and having tho ordinary indnee* 
ments to industry. Sometimes, it is not right 
that the bankrupt should ba free immsdiatsl^; 
ho miisfi pass through a period of prohatioo! 
and theoretically there may he cases in wbiob 
ho ought not to be freo at all, but primafscu, 
ho is Eo give up everything he has and on do- 
ing that ho ia to bo made a free mas," 

That being the true principle of ban- 
kruptcy laws it would be only in ei*, 
treoae cases that an insolvent will be 
refused a discharge either absolato or 
conditional or of any kind whatsoover. 

Section 41 read with S, 27, Provinoial 
Insolvency Act, 1920, in my opinioD, 
contemplates the same rule as has been 
pointed out by Vaughan Williams, Li J- 
S. 41 of the Act says; 

A debtor may at any time after the order 
of adjudication and shall within the period 
apeciiied by the Court apply to the Ooort form 
order of discharge . . . 

This, when read with the provisios* 
of S, 27 viz., that when an order of 
judication is made, the Court DMst 
specify a period within which tho deb- 
tor shall apply for his discharge and tbs 
further provision that on sufficient osfl®* 
being shown, the within ffbicb 

the debtor shall apply for a disebsr^® 
may be extended, lead me to the conSlS’ 
sion that there can ordinarily, At 


ULtULU Uclll i/rtliO^A 11 J f 

be only one ' application for discharg®* 
The interpretation that a debtor 
Apply for a second or third time, solc®^ 
as he has complied with the ivi® 
plying once within the period 
by the Court is not a valid on®. 
old law did not reQuire an iasolvo®^ ® 
Apply for discharge and therefore 8® i®®* 

Qo T /X .t ua/ 1 no 


Officl^Ewe^waa nr^reDri’/Zr discbwga and therafotes" 1 »« 

thas the appel™wem nr» “PPl?. ‘h® Oo"^ ! 

even a ooaSf 87X450 o? a dh ’ Now, the insolrg tJf 

obarga, the operation of which may ba J. K- f; 

Buapanded for aoma spaoified ” 
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under the obligation of applying for a 
discharge and then all his previous be- 
haviour will come under the scrutiny of 
the Court, iacluding a review of what 
he has done since he was adjudicated 
insolvent, to assist the receiver or the 
Court in paying up his debts. If he fail 
to make an application within the period 
limited by the Court, the adjudication 
may be annulled with the result that 
the insolvent may be again arrested in 
execution of the decree and bo subjected 
to all the other worries of execution. If 
more than one application had been in 
contemplation there would be no object 
in saying in sub-S. 2, S. 27 that the 
Court might on .sufficient cause being 
shown, extend the period within vrhicli 
the debtor should apply. Further, the 
language of the words in para. 2, S. 41 
indicates that ordinarily a discharge 
shall be granted, but what would be the 
nature of the discharge is left to the 
discretion, of the Judge. 

I am not deciding — the question does 
not arise in this case— that whore an in- 
solvent's application for discharge has 
been totally refused, he may not, under 
any circumstances, come in again and 
apply for a discharge. He may for ex- 
ample, have been able to pay his credi- 
tors in full, long after his first applica- 
tion was totally refused, and he may. be 
allowed to have a full discharge. What 
I do decide is that, ordinarily, no ‘second 
application by the insolvent is eontem- 
lated by the law, the first application 
being sufficient.' 

An order like the one passed by the 
Learned insolvency Judge can be inter- 
preted' only as an order refusing to grant 
any sort of discharge to the applicants 
ftpd this is not what is, ordinarily, con- 
templated by the legislature. It may be 
that thoi appellants’ is an extreme case of 
dishonest behaviour so as to merit that 
they shall continue to be undischarged 
insolvents for the rest of their days, I 
am not sure whether the learned insol- 
vency Judge contemplated making any 
each order of far reaching consequence. 
If he had meant to pass 'snob an order, 
he would surely have written a longer 
order explaining all that appears against 
the applicants. On the report of the 
Official Beceiver and on the facta men- 
tioned In the learned Judge’s order, no 
ORie has been made out for branding the 
Applicants with the ignominy of undis- 


charged insolvents and burdening them 
with the disabilities of such persons, for 
their whole life. la my opinion, the 
order of the loarnod insolvency Judge 
should bo discharged and the case sent 
back to Ihm with the direction that he 
should reconsider the application and 
having regard to the remarks con- 
tained in the judgment, he should ap- 
proach the case with a fresh mind and 
pass proper orders. I would make the 
applicants pay their own costs in this 
Court and in the Court below. , 

J , — I concur in the proposed' 
order, but am nob prepared to endorse, 
the view that svlion an insolvent haS ap-‘ 
plied for disolr.irge within the period 
specified in the order of adjudication, 
under S. 27 (l), and his application has 
boen refused, then it is not open to liim 
to make a further ap])lication for dia-i 
charge and hs must r-sraain an iindis- 
cliarged insolvent for life. 

I interpret the order under appeal as 
refusing to grant an absolute order of 
discharge on the ground specified in H. 
42 (l) (b). The Court had jurisdiction 
to pass such an order, since under S. 41 
(2) (a) the Court is expressly empowered 
to refuse an absolute order of discharge. 

In my opinion such an order does not 
prevent the insolvent from making a 
fresh application for discharge in case 
such an application were justified by 
fresh incumbrances. Tlio refusal of an 
absolute order of discharge is distinct 
from the absolute refusal of an order of 
discharge. The language of S. 41 (l) 
seems to mo sufficiently wide to cover a 
fresh application made after the refusal 
of an application made within the period 
specified. 

Moreover, this view a-p'pears to have 
been consistently taken by the High 
Courts i. e., it has been taken in every 
reported case which has come to my 

notice, _ rr » 

In M. Qopalati Natr v. K. Qopalan 

Nair (2) a Full Bench of the Madras 
High Court held that there is nothing 
in S. 44, Provincial Insolvency Act, 
1907, ?to warrant the suggestion that 
aa apU»^^Ation for discharge when re- 
fused is refused for ever, and that no 
later application on renewal of the 
former application can be made. 

Section 44 of the Act, 1907, corres- 
ponds to Ss. 41 and 42 of th g_Aot^920, 

{^A, 1. R. 1925 Mad. 915 (P.B.). 
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ami fcheshghfc amendmenii of the old 
section does not seem to have fche effect 
of rondermg the Full Beech ruling absf 
l« e or of lesg authority. 

J U r ^Idy Uthd \/lfifLy V Q J 

Pillai ('i\ a a' 1 ^dOramania 

«aj^ a single Judge of tho lladras 
Iigh Court held that the dismi sal of 

1 fgTfa) o/ r 'r a 

vinf ti • ^ ‘ «■'*> «o6 pre- 

vont the insolvent from prosentin" fur 

thei applications for discliarxo oi 
later time, m^ciiaige at any 

In Tan Seik Ke v. C’ 1 1/ T /r ■ 

(i) a Division Bench of the R 
High Court held that the lefusUof'n 

application for feoh^ in^'cTl t 

aTnrsf'’^' 

In view of this consensus of judicial 

opinion, which seems to me correct T 

pS^bv 

iressed b> my learned brother. 

Court's oX7s 'noT^alto^^ h’’’” 
tory. The learned District 7id7e'^d7d' 
"ot express y state that he waronlv re- 

using an absolute order of dischartro 
and it 13 not elpTv striae*. i i ^^^cnaige, 

the adni-. iMrf. r considered 

£?a,“=''r?:~ 

Onthesagrounds “W ee'To the 'T 

proposed. 

- j^rrr’^' — 

/if f ■ t’ d ‘ 

H) A. r. a 1028 Rang, 103==3 Rnig. 27. 


Inayatulla 7. JIAUARI (Kendall, J.) 
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SURAIMA.N AND KeNDALD, JJ, 

/unyafuffa-Piaintiff-AppclUnt. 


BeSld."' -Defendants- 

Second Appeal No. 174 of lQ9ft rira * 
ded on 7th March 1930, f?L decree of' 

frlbm ^gl?: »/- 29th Nov- 

l>y cosharer clainij^' pr^nm'"'’’''”" 
of jointness «I,o by "rlu"' 

Aei_Noe,.e of preflrenH.I •'l'*' 
oul-Mi.l.ke dis^orered wj'®*’' 
slalemeni whereupon plaintiff annp^?**" 
•nond plaint a. to give canli o( 'J 

CftS© cl^lirlv imnT* J • ®cllOii— ^ 


vondorZd^hat'KlIimed^n"”'^ ®‘‘'' *''« 

»0 where alleged Mas »• 

Strangers to the mahal, nor 
terrns say that ha had i praferontia 
B gainst the defendants fhn,? t as 

implied from the fact thit ifi* be 

prB-oiapi them. When th^ to 

was filed, no plea was taksn 

did not disclose *n7eauL ot ,7* ‘’’t 
was noticed that the nl.int”^ action, Later it 

garde the exact 3^0! T, “ "■ 

stance lor an °f first in- 

order to make it doaT’thli °tl.‘‘'a 

preferential rmii^ ^ pBintiff had a 

sif thought thlt 

grant this aoDlif'-jfiA Ju^Bdiction to 

0- 7, R. U were tn^ j«caus0 the ptoviewDs 
amend the plaint Joaveto 

stances be gLiitod ^ 

J7«fa.^ni„,-l3rAppellaft.”’“^' 

Kendn?rf ~r^°^ Bespondents. 
peal arisi a \ ® plaintifil’sap- 

that he P'fi'iot the plaintiff alleged 
tL ® 1“ f was joint in 

vondoi end with the 

He also stated^ pre-emption. 

awJil 7 n|to tLVoUnVret” 

‘*t8 ^8*9"- 

dif] h« to the mahal, nor 

a nrof Q^pi’ess terms say that he had 

dofenfla^f^^l-u against the 

plieTfi “'ebfc be im- 

statemflnf When the written 

caus^ ^l"‘°^ did nob disclose any 
fcl^^^ fv. Bater it was noticed 

fcheexarf^i^\°* regards 

Lsf f n5f f PPlied to the Court of 

Till inf ’ amendment of tho 

make it clear that the 

the nla?**f perfect strangers and 
aeainaf ® preferential right as 

thnnrthf learned Munsif 

jurisdiction to 

sionci nf A because the provi- 

no lAaJ mandatory and 

undflr fk the plaint could’ 

^“’cumstancos be granted. 

7ay*r ^be Midnapore 

Co, Ltd,, y,Se6y, orStaklH 

cf W-! iJ^g^fififi = «.i.o.9e=5r 


Ji 

% 

!t 
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He dismiaged the application for 
amendment and rejected the plaint as 
it disclosed no cause of action. The 
plaintiff went up in appeal to the Dis- 
trict Judge and urged that the plaint 
did disclose a sufficient cause of action 
and that in any event the amendment 
should have been allowed. The learned 
District Judge is of the same opinion as 
the first Court and has held that the 
principle of the Calcutta ruling applied 
and that the Munsif had no other course 
open to him but to reject the plaint. 

There is no doubt that the plaint 
was not clear and it may be assumed 
that the Courts below were right in 
thinking that it contained no clear alle- 
gation which would show that the 
plaintiff had a preferential right ae 
against the defendants, but the plaintiff 
wanted to cure this defect by getting 
his plaint amended. His application 
for amendment has not been considered 
on its meritSi but has been dismissed on 
the sole ground that the Courts below 
had no jurisdiction to enter tain it be- 
cause the provisions of 0. 7, R, 11 were 
imperative and left no choice. 

There can be no doubt a second ap- 
peal lies because under S. 2 (2), Civil 
P. C,, the order rejecting a plaint was a 
decree. 


It is not necessary to consider the 
Calcutta case referred to above as the 
fftcts are different, inasmuch as in that 
case the plaint was rejected on the 
ground that the plaintiff on having been 
required^ to supply the requisite stamp 
paper within the time fixei had failed 
to do BO and also because the prayer to 
amend the plaint by striking out the 
paragraph was apparently made only in 
the High Court. 

, Warns to us that the Courts below 
I had jurisdiction to entertain the appli- 
cation for amendment. 0. 6, R. 17 gives 
power to the Court to allow 
cither party to alter or amend his 
ple&dmgs at any stage of the proceed- 
J^gs on suoh terms as it may seem just. 

1 ”0 doubt that on the 

pleadings both the parties had under- 

?°J,what the plaintiff wanted to 
establish, and if there was any ambi- 
guity ha might well have been allowed 
* ? On payment of costs. The 

rejected in 

W fliBt place, bub was actually admit- 
ho PleBumably on the ground that it 


did disclose a cause of action. Sum- 
mouses W 0 T 0 issuod to tho dcfoDd^ints^ 
and were ciuly sei'ved, and they had 
actually filed a written statement 
without raising the point that the plaint 
disclosed no cause of action. We there- 
fore think that this was a fit case inj 
which the application for amendment 
should have been allowed. 

We accordingly allow the appeal and 
sotting aside the orders of the Courts 
below send the case back to the Court 
of first instance through the lower 
appellate Court with directious to res- 
tore it to its original number on tbe file, 
and after allowing the amendment on- 
suoh terms as it thinks fit to proceed to 
try it in tlio ordinary course. W© 
direct that the plaintiff should have his 
costs in tliis Court and in the lower 
appellate Court from the defendants 
who should bear their own costs in 
thoso Courts. The costs of the first 
Court will abide the result. 
v.b./r.k. Appeal aUnu . tl , 
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Mukehji and Ben net, JJ. 

Ahmad Husain and others — Plaintiffs 
— Appellants. 

V. 

Tahir Husain and others — Defendants- 
— 'Respondents. 

Betters Patent Appeal No. 19 of 1928, 
Decided on lOtli January 1930, from 
judgment of Dalai, J., D/- 20th Novem- 
ber 1927. 

Deed — Construction — Surety bond — Entire- 
property made security for periodical pay- 
ments— Every bit held to be liable for pay* 
ment of 'whole, 

Where the entire property is made security 
for tho periodical claims that are to accrue 
from time to time, the presumption is tb.at 
from time to time a portion of the security 
would be sold to ouable realization of tho perio- 
dical claim. Every bit of the secured property 
becomes liable for payment of the whole, and 
there is uo reason for olaim to abate in propor- 
tion to the extent of the propertv previously 
sold. ' [P 476 0 1] 

Mushtaq Ahmad — for Appellants. 
Mukerji, J. — The sola question for 
defcermination in this appeal is whether 
the property against wliicli a decree for 
sale is asked for is liable to pay the en- 
tire amount claimed or whether it is 
liable for only seven-eighths of the 
amount claimed. , 

It appears that by a decree based on 
an award passed in 1901, a certain pro- 
perty was held liable by way of a charge 
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for tho paymonti of certain profits. The 
enit iri for roalization of the said profits, 
u eAOcutioa of a previous decree passed 
HI I similar suit, a ono-eight!i share of 
the proporfcy charged was sold. It was 
p«i chased not by tho plaintiff as stated 
in tho iudgmont of the learnod single 
' udge of this Court. Init by certain 
ot lei persons, some of whom aro parties 
to the suit and others are not. The 
plaintiffs claim a right to bring to sale 
t o lemaining seven -eighths share for 
payment of their entire claim. The 
learned iMunsif was of opinion that a 
den action sliouid he made of an eighth 
portion of tho claim, because the pro- 
poity i,hat romainod liable was seven- 
cf tho enfcit'O property. 

The learned District Judge has upheld 
0 oGcneo cf tho Mu naif and the decrees 
of the Courts below bavo been upheld 
by a learned single Judge of this Court. 

VO are of opioion that the remaining 

mortgage property is liable for the en- 
tire claim. 

Drom the nature of the original trans- 
action itself, the entire property was 
made security for the periodical claims 
that were to accrue from time to time. 
It must have been contemplated that* 
from time to time, a portion of the secu-’ 
nfcy would bo sold to enable the plaintiff 
to realise the money then due to him. 
Every bit of the secured property is 
liable for the payment of tho whole and 

there 13 no reason to abate the claim of 

tho plaintiff m proportion to the extent 
01 the property previously sold. 

^n the result, we allow the appeal, 
modify the decrees of the Courts below 

entire claim of the 
plaintiff do stand decreed and that the 

property mentioned in tho plaint be 
sold in default of payment. The usual 
decree for sale will bo prepared in this 
Court with six months’ time for pav- 

mont. The plaintiffs will get their en- 
tire costa throughout. 

v.B./R.K, Appeal allowed, 
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Banehji and Young, JJ, 

AH Asmai -Plaintiff— Appel- 

lant. ^ 

•rSTofariSS S”' 


Ali As mat Shakur v. G. I. p. Ry, (Banerji, J.| 
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Civil P, C., S. 80 — Railways Act, S 77 

the necessity of a notice under S. 80. Civil p 
c. A. I, n. lass^ow. 421, Foil, [P 477 Cl] 

K, N, Katjii for Appellant. 

B, MahJe for Respondents. 

Banerji, J.-This is a plaintiff's ap- 
peal under the following cireumstaucel 
am shwar Das and Company, sent to 
tho hrm Ali Asmafc Shakur in the dis- 
tnct of Apmgarh certain artificial sUk 
g)ods which was carried over theG.I. 
k . By., B. I. R, and B. and N. W. Raib 
ways. Tho goods were not delivered and 
the plaintiff instituted a suit for re- 
tovery of the price of the goods on tho 
ground of non-delivery.” 

Various defences were raised on behalf 
of tho three railways, but we are now 
concerned only with the defence of the 
becretary of State for India in Gottnei], 
as admittedly the G. I. P. Railway and 
the E, I. Railway are owned by the 
becretary of State for India in Council, 
Ihe suit was dismissed by the trial 
Court on the ground that the plainti0 
not having served a notice which com 
plied with the provisions of S. 80, Civil 
T. C., the suit was not maintainable. 
The decree of the trial Court was con- 
firmed by the Additional Subordinate 
Judge on appeal. The plaintiff has come 
up in appeal to this Court, 

The learned advocate for the plaintiff 
has submitted that no not-ce under S. 
80, Civil P. C., was necessary in this 
case, and even if such. a notice was ne- 
cessary the fact that the plaintiff had 
made a claim to the Agent of the 6*1* 

P; Railway w'ithin six months as pro- 
vided by S. 77, Railways Act, that noti* 
must be deemed to be one as under S.80f 

Civil P.C. 

The contention of the learned advo* ^ 
cate is that under S. 4, Civil P. 0., i«| 

laid down that where there is a specific J 
provision to tho contrary the Code shall | 
be deemed to be so limited, and inafl- j 
much as the Railways Act provides by | 
S. 77 that no parson shall be entitled to I 
a refund of an overcharge or oomporiBa* I 
tion for loss unless his claim has bes® I 
preferred in writing to the railway I 
ministration, which bad been done by I 
his client, it was unnecessary ; in I 
the law did not requirs another notic® I 
before actually filing the suit. I 
^learned advocate contends that the word I 
claim" must be treated aian I 
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to the word “suit." We are unable to 
accept that contention. It appears to us 
clear that what was provided for by S. 
77 was that a person would not be enti- 
tled to claim anything unless he brought 
to the notice of the railway authorities 
that there has been loss or destruction 
or deterioration of goods delivery to bo 
carried by the railway. That does not 
appear to us in any way to indicate to 
have anything to do with the institution 
of a suit by a party against the Secretary 
of State. 

The words ol S. 80, Civil P. C., in our 
opinion are imperative and it prescribes 
the mode in which notice is to bo deli- 
jvered and the person to whom or at 
[whose office notice is to bo delivered, and 
ithe ^notice has also to furnish certain 
Iparticulars, This’ in our opinion is a 
[diSerent procedure and was intended 
for a different purpose than S. 77, Rail- 
ways Act, We agree with the view ex- 
pressed in the case of Hiraehand Succa- 
ram v. G, 1, P. By, Co. (1) that a notice 
under S, 77 would not dispense with the 
ineeessity of a notice'under S. 80, Civil 
'P. C. 

We are therefore of opinion that there 
is no force in this appeal and we dismiss 
it with costs. 

V.B./k.k. Appeal dismissed . 

(1) A.1,B, 1S2S Bom, 421=52 Bom. 548. 
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Ben and Niamatullah, JJ. 

Mohammad Tahsin Khan — Defen dant 
■“Applicant. 

V, 

Seth Basant Rai and others — Plaintiffs 
—Oppoaite Parties. 

Civil Bevns. Nos, 7 and 26 of 1929, 
I^eoided on llth March 1930, from order 
of Sub. Judge, Agra D/- 4th August 1928, 

(a) Limitation Act, Art, 158 — Direction to 
iitue notice it not equivalent to issuing or 
Siving notice. 

Tho direction to issue a notice is not equi va- 
lent either to the issue of the notice or of giv- 
ing of the notice to the parties concerned , 

, ' [P 478 0 1] 

(b) Limitation Act, Art. 158 ^ '*Given" 
Wnether meant received by party or merely 
ieiuedi (Quaere), 

Whether the word "given** in!Gol. 8, Art, 156, 
Lim. Act, is to he interpreted ae aotually re* 
toelved by the party for whom the notice was 
intended or is to he treated merely at the issue 
el the notice? [P 478 0 1] 

(c) CivU Pt C., S. 115~*Court refuting to 
entertain application on erroneout attump* 


lion of want of jurisdiction —High Court can 
interfere in revision. 

The Court caonot bo poriuittt'd to deprivo 
itself of tho junedictiou, which beiougs to it. 
by fasbejjing an erroneciis coustruefcion upon 
the words of statuto. Where thereJore a Court 
having jurisdiction to ontortain an application 
refuses to look upon it upon au otTonaous as- 
sumption which is not w.arrantecl by facts, a 
revision lies. [P 473 (3 

Iqbal Ahmad, Mukhtar Ahmad and 
Mansur Alam — iov Applicant. 

N, P. Asthana, Baleshwari Prasad 
and Baijnatli Sakai — for Opposite 
Parties. 

Sen, J, — This and the connectod ap- 
plication for revision hang and fall to- 
gether. Seth Jag want Rai had institu- 
ted a suit against Nawabzada Moham- 
mad Ejaz AH Khan and others. This 
suit was referred to the arbitration of 
Khan Bahadur Syed Abdul Hasan, a re- 
tired Judge of these provinceg. He pro- 
nounced an award in favour of the 
plaintiff and the said award was filed 
in Court on 13th July 1928. 

Article 158, Lim. Act, provides that 
an application to set aside an award 
should be made within ten days from 
the time 

"when the award is filed in Court and notice 
of the filing has been given to the parties." 

On 13th July 1928 the learned Sub- 
ordinate Judge directed that notice of 
the award should be given to the oppo- 
site party. The direction to issue a 
notice, however, is not equivalent either 
to the issue of tho notice or of giving of 
the notice to the parties concerned. A 
registered post card intimating that an 
award has been filed on 13fch July 1928 
appears to have been received by Nawab- 
zada Mohammad Ejaz Ali Khan and his 
pleader on 16th July 1928. The pleader 
for Mohammad Tahsin Ali Khan signed 
the order-sheet on llth July 1928 in 
acknowledgment of the fact that he had 
received a notice that the award had 
been filed on l3th July 1928. 

Certain objections were filed to the 
award on 24th July 1928. These objoc- 
tions wore not heard and determined on 
the merits. The learned Subordinate 
Judge threw out tho objections upon the 
ground that they were barred under 
Art. 158, Lim. Act. He gave a decree 
in accordance with the award. 

A preliminary objection was raised by 
the learned advocate for Seth Jaawant 
Bai that no application for revision lay 
to this Gonrt. His objection was that 


'’• KHA,nuNN,ssA (Dalai, J.) ,930 
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wio ?i!iborflinat 0 Judge was competent 

0 go into (.lie question as to whether or 

not^ tna objections preferred bv the de- 

ianaants wore within or beyond limita- 

( ion. hvon on the assumption that the 

Suoominate Judge decided the point of 

limitation erroneously, his order in 

passing a decree in accordance with the 

award was not open to revision bv this 
Oourt. 

Ex facie the objections dated 24th 
July 1928 were within time. The ohjec- 
•tions were filed within ton days of the 
giving 01 the notice. We pronounce no 
opinion _ upon the point whether the 
word s.ven in Col. 3. Dim. .\ct. Art. 

IS to be mterprotod as actually re. 
ceived by the party for whom the notice 
was intended or is to bo treated merely 
as tne issue of the notice. On the facts 
as disclosed by tlio record, no notice 

uly U2b. No notice was issued to the 
de endants on that date. The Court had 
|Only directed the notice to issue. Under 
theao cremstanoes the objections fded 
the defendants on 24th July 1903 

were clearly within time. 

The Court cannot ha permitted to 

IbXn- f*;® JU'^-^iotion which 

eon't?n..r° an erroneous 

oon,truo ion upon tl.e words of the sta. 

It .to. This 13 not a case of a wroni as- 

I motion or non-exorciso of jurisdiction 

winch .the learned Subordinate Judge 
.having jurisdiction to entertain the ap- 

'^n errr«o i^ “P® 

iwarr. r a ? “P^ion which was not 

whm tl e r ' ““ -J^tte 

the application was preferred it 

|was beyond limitation. Under ?hese 

icircumstances the application for reyi- 

Lm defendants in this Court 

te ^ P n®® “nnditions of S. U5, 

I ^8 accordingly allow this 

application, set aside the order of the 

Hmt'r ®na send back the case to 

that Court for trial of the objections on 

shtll “'i h8retotore 

shall abide the result. 
v.T^./R.K, Application allowed. 


AmlUnr'“"’“'““ ^'‘''-D8f8ndant- 

V. 

llamtiirs and Defendants - Bsspen. 

Second Appeal No. 470 of 1927 Dec! 
i^ed on 12t!i March 1930. from decree 

vemberlg^.”' »“• 

233-K-pt"''- Am (3 of 1901). S. 

.o re^orr/rcoZ,®?; »>' 

parlilion proceeding, '' 

ciM^r 233*K apply only to the 

thrpaftitfon nrl parties to 

been rmi^A Tt Of who should hava 

be haarrl whoso claim could 

)iot7n /l 112 Of the aS and 

parties aud so conW 
10^17- the proceedings : 12 A.L. 

ioi'ippSnf 

WaliuUah-loi Respondents- 

udgment. The plainfciflfs are four 
daughters of one Khatun Bibi who died 
u ring partition procoedings in a re- 
venue Court. Defendant 1 to this suit, 
Mt Khairunuissa, was the applicant for 
partition and on the death of Khatun 
the name of her son Shamsul-Huda 
was substituted on the .record. He 
9ing a minor his uncle Hafizullah was 
appointed guardian. The names of the 
P am iffs, daughters of Khatun, were 
0 substituted. The partition was com- 
0 e and the defendant Khairannissa 
oDtained separate possession of her ISf- 
annas share and also separate posseision 
o a ploii 989. The plaintiffs brought 
0 present suit for recovery of their 
ares of three pies in the zamiadari 

JlwQQn^ 3^**ams out of 16 in 

P 989. Their suit was decreed and 
ence defendant 1 Kbairunnissa has 
appea ed. The lower appellate Court | 
unnee^sarily varied the decree of the | 

gave the father and | 
a share in | 

P 989. This, however, does not in | 
any w^y prejudice further than was I 

Court’s deoiso tts 
nghts of defendant 1, appellant here, bo 
i IS not necessary to note that the in* I 
terference of the lower appellate Court I 

was unjustified, I 
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TIi 6 DdSiin ir^uniODt in appsal was 
thftti plftintiffs suit wsis bjirrod by 
S. 233>K, Land Beveniie Act. Th0 
argument does nob appear to be sound 
because the provisions of Ss. Ill and 
dl2 are confined to recorded cosbarors 
and the plaintiffs not being recorded co- 
sharers at the time of tlie partition 
could not have objected in the revenue 
jOourt. The matter is explained at some 
length in Dr, Agarwala’s Commentary 
jon the Land Eevenue Act ai p. 290. It 
!wa3 held in the case of Shdjjibk ?t v. 
Ghetram (i), by a single Judge of this 
Court that the provisions of S. 233.K, 
jliand Revenue Act, apply only to the 
case of recorded cosharers who are 
parties to the partition proceedings or 
who should have been made parties 
thereto and whose claims could be 
heard under Ss. lU and 112 of the Act. 
This pronouncement follows an old 
Bench ruling of this Court of 1906 in 
Khasay v. Jugla (2), where a wider 
principle was laid down that the prohi. 
bition contained in S. 233.K, North 
Western Provinces and Oudh Land 
Revenue Act of 1901, applies only to 
suits with respect to partifeioQS in 
which the plaintiff has had an oppor- 
tunity of having his objections consi- 
dered under S. Ill and has not availed 
himself of it. Subsequently a learned 
Jnago of this Court in 1912 in Tarifan 
Fateh Din (3), distinguished this 
ruling m a case which ought really to 
have been covered by this ruling. The 
case of Tarifan was similar to the pre- 
sent case where the plaintiffs were not 
recorded cosbarers and could not, fchere- 

111 of the provisions 

Ua**’ aH ^®verme Act. The 

ne Judge took the Bench ruling in 

AfpJffr/n failure of the 

Assistant Oolleotorto follow the 

ceduro prescribed should have 

proved. The learned Judge furtl 

wera^o? sjy that if the^ plainti 

awuLn^f®* u recorded. Such 

nS r would narrow t 

nerfev h f’^.^^®'^^on for recovery of p: 
Tha^luT^ of succossit 

come^wifK*^^il? present case coi 

thSrm^.u^ 12 years of the death 
Jg ^othaM oj-ecover their share 

[1^1 ofi ^917=26 1. 0. 119. 


property, but in case a partition took 
place they would bo deprived of this 
poiiod of limitation and their rights 
\vould_ bo barrod thereby. When °tho 

,1 ^ 112 arc con - 

hood to recorded cosbarors it is diOicuU 

to understand how a penson who is not 
recorded and j’-efc lias a right in the pro- 
perty could be deprived thereof within 
tho period of limitation by reason of a 
partition of the property bet'.veen the 
recorded cosharers. Of course, there 
may be a bar by way of representation 
as was pointed out by Mukerji, J, in 
Ka,)ini JiaJchsh v. Wcihajiiddiii {a). 

In that case the brother w'as an adult 
and the sisters lived with him. Tho 
brother Jiad every opportunity of putting 
forward the claim for himself and on 
behalf of his sisters. Under the cir- 
cumstances it was held that tho brother 
fully represented the sisters and the 
sisters were, therefore, prevented from 
attacking a partition to which the 
brother was a party. In the present 
case, however, the brother was a minor 
at the date of the partition and the 
lower appellate Court has held as a 
finding of fact that it was due to collu- 
sion between defendant 1, the appellant 
hare, w^ho was the applicant for parti- 
tion in the partition suit in the revenue 
Court, and the guardian of the minor 
that only the minor's name was sub- 
stituted on tho death of his mother and 
not the names of the plaintiffs. The 
view taken by the Subordinate Courts 
is well supported by authority and I do 
not think that the case reported in the 
Indian Cases lays down anv new prin- 
ciple. 

The appeal, therefore, fails and is 
dismissed with costs. 

V.B./r .K, Appeal dismissed. 

(1) A. r. R, 192rAn. 427=46 A if. 2147" 
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SULAIMAN AND KENDALL, JJ. 

Mamji Dal and others — Defendants — 
Appellants. 

V. 

Data Shib Gharan Das — Plaintiff — 
Respondent. 

Second Appeal No. 510 of 1927, Decid- 
ed on 17th December 1929, from decree 
of Addl. Dist. Judge, Meerut, D/- 25th 
January 1927. 

Transfer of Property Act, S. Ill (g)(2)— 
Permanent lease — Forfeiture accrues on 
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tienial of lease and merf:ly allowing previous 
decree for ejeclmcnl to lapse carnot save 
tenant from his liability. 


Ill the nbseuco of anv coiitract to the con- 
trary nucler S. Ill (g) {‘2), n lease of immovable 
property, even though it may be a pormanorit 
]e;vFi\ determinea by forfeiture in case the 
lessco rcrjoniic<=R bis character as such hv 
claiming title in himself, (in written statement 
to rent suit,) provided that the lessor does some 
act showing his intention to determine the 
lease and since forfeiture accrues even on a 
denial of lease by a pormanont tenant, such 
tenant cannot escape from such liability merely 
lieoaupo a former decree for ejectment against 
him was allowed to lapse: 'Ji Cni. ilO; 30 Ca^ 
1C03 fidC'.). Ref. [I- ,131 Cl’j 

Pa/itia La? — for Appellants. 

P. L. Jhuerji anci P. C. Mital — for 
Res pe n dent. 

Sulaitnan, J, This is a defendants' 
appeal arising out of a suit for ejectment 
brought by tho plaintiff on tho ground 
of denial of title by the defendants \vho 


were alleged to bo the plaintiff 'a tenants. 
Both the Courts below have decreed tho 
claim. In order to appreciate the points 
which have been pressed before us in 
appeal it is necessary to give the pre- 
vious history of tho dispute between the 
parties. 


In 1911 the present plaintiff institued a 
suit for ejectment against these defend- 
ants on the ground thattlioy were tenants 
at will liable to be ejected at fciie wish 
of tho plaintiff. This suit was contes- 
ted by the defendants, who pleaded that 
under an old contract they had taken 
land from the plaintiff s predecessor on 


an 


agreement to pay a fixed rent of 
annas 2 per month without any right in 
the landlord to eject them. The Court 
of first inbance decreed the claim holding 
that the defendants had failed to prove 
their permanent rights. On appeal tho 
District Judge reversed the decree, but 
he ^ was overruled by the High Court 
which remanded the case. This time tho 
District Judge affirmed the decree of the 
first Court and his own decree was affir- 
med by the High Court in 1917. The 
result was that the plaintiff obtain- 
ed a decree for ejectment of the defen- 
dants^ on payment of the price of the 
materials of the house in dispute. 

In spite of having obtained a decree 
for ejectment the plaintiff failed to exe- 
cute it within the time allowed by law 
and to obbain delivery of possession 
tniough the execution department His 
remedy to execute the decree became 
barred m the middle of June 1920. 


Subsequently the plaintiff brought a 
suit for recovery of rent or compensation 
for use and occupation, which was ulti. 
mately decreed by the High Court in 
1925. In the course of this rent suit the 
defendants had distinctly denied the 
plaintiff 3 title to the property. The 
plaintiff served a notice upon the defen- 
dants to vacate the land’ and after the 
e.xpiry of tho time fixed therein institu. 
ted the present suit for possession by 
the removal of the constructions. It is 
this which has been dismissed by the 
Courts below. 

The learned advocate for theappeb 
lants contends before us that the present 
suit is barred by the principle of res judi- 
cata well as by the provisions of S. 47, 
Civil P. 0. For this contention he re- 
lies strongly on the case of Hauunidfid 
y. Jai Bam (1) which has been followed 
in Bamasami v. Muthayya Chesty (2) 
and Shy am Charan Das v. Satya Praswi 
CkaiidhtLYi ( 3 ). The learned advocate for 
the respondent, however, contends .that 
the principle underlying those casescan. 
not apply to a suit by a landlord against 
a person alleged to be his tenant, even 
though the latter may set up his adverse 
possession. It seems to us that in the 
present case it is not necessary to decide 
that question of law. 

We have already remarked that in the 
suit of 1911 the defeudants were admit* 
ting their position as tenants, that ie, 
as occupiers of sites on ■ monthly pay* 
naents of rent without liability tc 
ejectment. They were in flubstanoe 
pleading that they held the land m 
permanent tenants or lessees and conld 
nob be ejected so long as they paid their 
rants regularly. On the other hand the 
plaintiff was asserting that they 
mere tenants at will, liable to ejectmflDt 
whenever he wished it. The relation 
of landlord and tenant was not in die* 
pute between the parties at all, hnt th® 
only point that was in issue was tb® 
nature of the tenancy, whether it 
at will or permanent. Even if tho suit 
had been dismissed the relation of lar*^* 
lord and tenant would not have b®®® 
put an end to but the defendants would 
still have continued as the tenants 0 ® 
the plaintiff, . We are of opinion tW 
the position of the plainti ff cannot P® 

(1) A. I, B. 1921 All. 869=48 All. 178. : 

(9) A..I. B, 1925 Mad. 279=48 Mad, 482. V 
fS) A. I. B. 1923 0al..2B2. 
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worse if he succeeded in obtaining a 
decree for ejectment and failed to exe- 
cute it. In spite of this omission to 
obtain ejectment through the execution 
department the relation of landlord and 
tenant between the parties continued, 
and the defendants’ status was no higher 
than that of permanent tenants w^hich 
they had set up. The defendants in 
that litigation had never set up their 
adverse title or absolute proprietary in- 
terest in the land occupied by them. 

Then again the subsequent litigation 
which resulted in a decree for rent or 
compensation for use and occupation in 
favour of the plaintiff re- affirmed the re- 
lation of landlord and tenant between 
the parties and further strengthened 
the plaintiff’s position. The result of 
that decree was that the plaintiff's right 
to recover rent from the defendants was 
distinctly affirmed. 

If the position of the defendants was 
that of tenants, even though they may 
be assumed to have been permanent 
tenants, they were subject to the liabi- 
lities of such tenants. In the absence 
jof any contract to the contrary, under 
|S. Ill (g) (2), T. P, Act,- a lease of im- 
movable property, even though it may 
be a' permanent lease, determines by 
forfeiture in case the leasee renounces 
his character as such by claiming title 
in himself, provided that the lessor does 
some act showing his intention to deter- 
mine the lease. That that forfeiture ac- 
crues even on a denial of lease by a per- 
manut tenant, is clear from the cases of 
Kali Das v. Monmohini Dassee (4) which 
was approved by their Lordships of the 
Privy Council and Ahhivam Goswami v. 
Shpma Oharan Nandi (5) at p. 1915. The 
defendants undoubtedly denied the lease 
in their written statement filed in the 
rent suit which made their lease liable 
to forjeiture. By serving notice on the 
defendants^ the plaintiff clearly showed 
ms intention to determine the lease. 
We do not think that the defendants 
can escape from such liability merely 
because a former decree for ejectment 
agamst them was allowed to lapse. The 
deni» 01 the lease waa a subsequent act 
which Caused forfeiture and the present 

suit IB faaBed on this fresh cause of 
action. 


IM rJSH ?! S'**' Cl* W. N. 831. 

(C) U909^^86^1. 1008=4 1.0. 449=36 
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The cases relied upon on behalf of the 
defendants do not in any v;ay help them. 
We accordingly dismiss the appeal with 
costs including in this Court- fees on the 
higher scale. 

V.B /r,K, Appeal (hfimissed, 
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Boys and Young, JJ. 

Emperor 

V. 

Kanhaiya — Respondent. 

Criminal Appeal No. 979 of 1929, De- 
cided on 6bh February 1930, against 
orierof Addl. Seas Judge, Moradabad, 
D/- 22Qd June 1929. 

(a) Criminal Trial — Acquittal on charge 
under trial— Court finding accused guilty of 
another offence but being unable to convict 
putting him on another trial — Opinion of 
Court in prior trial cannot be allowed any 
weight in subsequent trial. 

Where a person is acquitted of the oOcnee 
of which be is charged but the Court finds him 
guilty of another offence and puts him on trial 
for that other oHence, as it could not convict 
him of that offence in that trial, the opinion of 
that Court in prior trial cannot bo allowed any 
weight in the subsequent trial. [F 482 C 1] 

(b) Criminal P. C., S, 236-~S. 236 applies 
only in case of doubt. 

Section 236 is only applicable where there is 
doubt as to whioh of several offences has been 
committed, [p 432 C 2] 

(c) Evidence Act, S. 114 — Person carrying 
in his cart dacoits, one of whom being in- 
jured and having blood-stains on clothes 
soon after dacoity — Unless he explains cir- 
cumstances presumption is that he knew of 
part taken by those persons in dacoity and 
that one injured was injured in dacoity, 

Where .a man is found taking along in a 
cart persons one of whom bae blood-stained 
clothes and a broken head, and these persons 
are subsequently found to have taken part in a 
dacoity recently before being taken away in 
the cart, the-burden lies upon the cart-man so 
foundjn the circumstances to disclose what he 
knows about the circumstances in which he 
was found. Failure to discharge the burden 
will lead the Court to the irresistible conclu- 
sion that he must have known ‘that those per- 
sona had taken part in the dacoity and that 
one of them was injured in that,daooity. 

[P 482 0 2j 

U. S. Bajpai — for fche Crown. 

Binod Behati Dal — for Respondent. 

Boys, J.— This is an appeal on behalf 
of the Local Government. A dacoity 
was committed on 25th October 1928, 
as a result of which 7 men were put on 
trial on charges of dacoity and convicted 
and they have been sentenced to long 
terms of imprisonment. The present 
accused Eanhaiya, against whose ac- 
guittal the Local * Government have an. 
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pealod in t-his case, was put on trial in- 
I lie prior case on a charge of abetment 
and acquitted. The learned Judge was 
of opinion that the charge of abefcme nt 
must fail, that charge being founded on 
evidence of acts prior bo the dacoity. 
Fie was of opinion, however, that Kan- 
liaiya was iindoubtodly guilty of the 
charge of harbouring, but held, and we 
think in view of the facts, rightly, that 
ho could nob in that trial convict Kan- 
haiya under S. 2 10- A, L P. C. Subse- 
quently Kanliaiya has been put on 
trial under S. 210.A, has been ac- 
(juitted, and tlie Local Government 
have appealed, Tiiere can, of course, 
bo no question but that the opinion of 
the learned Judge who tried the original 
case cannot be allowed any weight on 
the merits of the present case. We 
have only had to refer to it because 
counsel for Kaiihai5^a in the present 
case was anxious that the judgment in 
the first case should be considered in 
support of his argument that the second 
trial was illegal. 

On the merits we have no hesita- 
tion in saying that the learned 
Government advocate ou behalf of 
the Local Government has made out 
his case. The facts are that Kanhaiya 
was caught on the road very shortly 
after the dacoity driving a bullock-cart 
in which were two men, one of whom 
was sitting, the other lying down, the 
latter with blood-stained clothes and 
a broken head. While the Sub-Inspec- 
tor and his syce, who had stopped the 
cart, were engaged in arresting the two 
men in the cart, Kanhaiya succeeded in 
releasing the bullocks and himself bol- 
cing. The bullocks also disappeared. 
Another man, who was walking along- 
side tho cart, similarly bolted and we 
hear nothing further of him. Subse- 
quently the ownership of the cart was 
traced to Kanhaiya and his uncles, and 
the bullocks which had been in the cart 
were found at Kanhaiya’s house, and 
Kanhaiya has been identified. The 
mukhia of his village farther gives evi- 
dence that Kanhaiya weas making false 
statements as to an allged theft of his 
cart and bullocks dearlyin order to. ac- 
count for how his cart could have been 
found on the highroad. It is not neces- 
sary to detail this evidence more pre 
cisely for in fact it is so clear that 
counsel for KanhaiyA has been unable 


to challenge it in this Court and has 
felt constrained to accept tho facts a! 
leged by the prosecution. On the 
merits the only argument that was pos- 
sible before us is a? to whether Kanhaiya 
had knowledge or not that the two 
men he was taking along in tho cart 
had committed a decoity. We should 
have mentioned that these two men 
were^ among the dacoits subsequently 
convicted. When we find amandriv- 
ing a cart along the road containing! 
two persons, one of whom has blood- 
stained clothes and a broken head, and! 
that those two persons are persons who 
hava^ in fact recently taken part in a 
dacoity, it is manifest that the burden 
lies heavily upon that person to disclosej 
what he knows about the ciicum*! 
stances in which he was found. Eanhai-| 
ya, instead of saying anything whatever 
to excuse himself, if anything could be 
Said, bolted and even up to the last has 
not attempted to explain how he was 
there with the cart, but has simply 

contented himself with denying every- 
thing. 

The conclusion is irresistible that 
Kanhaiya must have known that the 
two men had been taking part In the 
dacoity and that one of them had 
been injured in that dacoity. The only 
other point urged is that the second 
trial was barred by the terms of S. 
and an endeavour is made to bring this 
case within the terms of S. 236, Cri- 
minal P. C, Whatever the true inter- 
pretation of S. 236 may be, whether it 
applies only to cases whero all the 
facts are known and only the applies* j 
tion of the law is doubtful, or whetfaoi ^ 
it applies only to cases where, whilfi I 
some of the necessary facts can be pro* I 
ved, pointing to one or another of seve* 
ral offences alternatively, one or m^ 
facts cannot be proved, which, if proved, I 
would make it clear which'of the offe®* I 
ces had been committed, or whether i J 
applies to both types of case, it i® |l 
necessary for us In this case to deter* I 
mine. It is dear on the words of t“0' I 
section itself that it is only appli®*,^® i 

where there is a doubt as to i 

ofience has been committed. J 

counsel for the appellant is constrain . I 
to admit that in the Jjf t I 

there was no question of I 

all as to which of several offoe®®® I 
been committed. The Judge was cl®»^ J 
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that the offence of abetment had not 
been established. He was equally clear 
that the offence of harbouring had been 
established, and if there had been any 
provision of the law permitting him to 
alter the charge or to add a charge at 
the last moment, he would have done 
so. There was no question whatever of 
doubt whether on the law or on the 
facts, as to which offence had been 
committed. No other section but S. 236 
could possibly, in the circumstances of 
the present case, bring it within S. 403, 
Criminal P. C, That bailing, there was 
nothing illegal in the present trial. \Ye 
allow the appeal and convict Kanhaiya 
under S.216-A, I. P. C. and sentence )iim 
to three years’ rigorous imprisonment. 

V.B./R,K. Appeal allotved. 
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SULAIMAN, J, 

S, A, Dange and others — Applicants. 

v. 

S, T, Sheppard and another — Oppo- 
site Party. 

Criminal Misc. Case No. 96 of 1930, 
Decided on 20th March 1930. 

(a) Allahabad High Court Rules, Chap, ], 
R. 1 (14h^S!ngle Judge has juriidiction to 
dispose of an application for notice to 
printer and publisher of newspaper to show 
cause why they should not be convicted for 
contempt of Court and if such application 
come through jail authorities Judge can dis- 
pose it of in chambers, i 

Under Ohap. 1, R, i (h), sub-CI. (b), a single 
Judge has jurisdiction to disposo of an applica* 
tion praying for a notice to be issued to printer 
or publisher of a newspaper to show cause why 
they should not be convicted for contempt of 
Court, when there is no rule expressly, requir- 
ing it to be made by a Bench of two or more 
■Judges. Farther when such an application is 
sent through the Suparinteudent of Jail the 
Judge oan dispose of the matter in chambers 
without fixing any date for its hearing. 

„ . [P 433 G 2] 

u ” Code, S. 228 — ^Test to see whe- 

ther publication comes within scope, is, whe- 
ther publication U likely to interfere with 
due course of justice. 

If the Boope of the inquiry or dcfeuce is very 
wide, it cannot be expected that, while the trial 
is going on, publie criticism on all the various 
subjects involved in the inquiry should *be en- 
tirely withheld. Qeneral comment on these vari- 
ous matters or historical events, so long as they 
do not direotly refer to the part played by the 
acoused, cannot be seriously objected to. Such 
otltlolsm would not be a comment on pending 
prooeedings at all nor would the publlcatione 
of such oomments ordinarily 'tend to interfere 
» . oourse of justice. The test to be ap- 
plied is,, wMher the publloatlon is likely to 


projudico mankind in favcnr of or against a 
party before the case is finally heard or whe- 
ther it is likel}’ to interfere with the duo course 
of justice. [P-4'=!i C 1] 

(c) Penel Code, S. 228 — Matter relating 
to antecedent character of accused particu- 
larly if suggesting simitar offence is con- 
tempt. 

Jlatter published in a nowsi^iipcr relating to 
the past life of an accused or to his antocedsnt 
character, particularly if it suggests an oneuce 
similar -to' that with which ho is cb irged, is 
contempt of Court, as it must tend to Interfeie 
with the fair trial of that' charge. [P 48.j C Ij 

(d ) Penal Code, S. 228 — Contempt is mat- 
ter of substance and not technicality and 
Court may not interfere if comments are not 
likely to prejudice fair trial* 

The contempt of Court is not a matter of 
mere form or technicality but of substance, 
and the jurisdiction to punish for contempt 
has to be very carefully and cautiously exer- 
cised. It is well settled that when the ofience 
is technical or of a slight or trivial nature the 
Court may condone it. Even if the observation 
on the subject matter of a proceeding may be 
likely to interfere with the course of justice 
and may technically amount to contempt, tho 
Court may not interfere, if it is not satisfied 
that such comments wore calculated to’preju- 
dico the fair trial; In re. New Cold Coast Ex- 
ploration, (1901) 1 Gh, HOO, Hff. (i" 4^5 C 1] 

Judgment. — This is an application by 
six of the accused in the Meerut Cons- 
piracy Case drawing the attention of the 
High Court to the issue of the Times of 
India dated- 25th February 1930, pp. 11 
and 17 and praying that a notice be 
issued to the Editor and the Printer 
and Publisher, of the said newspaper to 
show cause why they should not be 
convicted for contempt of Court. 

If I had thought it a fit case for issu- 
ing notice to show cause, I would 
have directed this matter to he laid 
before the Hon'hlo Chief Justice for 
the constitution of a Bench of three 
Judges, as has been done in the past in 
regard to contempt of Court cases. But' 
as I do not propose to take such a step, 
I think I have jurisdiction as a single 
Judge under Chap. 1, R. 1 (14) sub- 
CI. (b). High Court'.Rulea, to dispose ofi 
this application when there is no rule 
expressly requiring it to be made by a 
Bench of two or moro Judges. Also as 
the application has been sent through 
the Superintendent of Jail, I can accord- 
ing to the practice of this Court dispose; 
of the matter in chambers without fix-! 
iug any date for its hearing. The inhe- 
rent jurisdiction formerly exercised is 
DOW expressly conferred by*the Contempt 
of Courts Act 12 of 1926. 


Dange V. SlIErPAiuj (Sulaiman. J.) 


1930 


lyi A]lahabad 

liie G-siiG rsferrec] to above I'eprodi!- o[ deitrovin® cauifcal and AcfaKUcU* 
co,:l a noto is.uod by the Government ot ’ labonr rai: b'at it dels not othettte“« 


Uombay on tbe labonr position in Bom- 
bay City. Objection is taken by the appli- 
cants not to any comments mado by the 
Editor on that note but on three speci- 
fic passages in the note itself wfiich has 
Ijeon printed in oxtenso in tho papier. 
The accused persons are l)eing tried for 
an offence, under S. 121-A, 1. P. C., and 
their grievance is that tho publication 
of this note is likely to prejudice their 
trial. In para, (i.of their application it 
is admitted that tJie subject matter in 
tho trial embraces many subjects and 
tlio movements in which the accused 

took jiai't have, become part of history, 
and : 

It is iai[) 03 sibl 9 for any bod v fco write about 
or comment on -any labour or allied subjects 
witbout m some manner or other, directly or 
indirectlv referring to the issues in this ease;*’ 

and that; 

the case of the petitioners covers. the ori “in 
and grovvth of modern capital going back for 
centuries, revolutions in all parts of the world 
social sciouco, the wholo fieid of sociology and 
s.'ate, the constitutions of several modern forms 
of state and several countrioa, including all the 
historical development of India and its ofi 
shoots for tho last ten years." 

If the scope'of the inquiry or defence is 
|sc wide, it_ cannot be expected that, 
;while the trial is going on, public criiii-’ 
jCi^m in all the subjects mentioned above 
should be entirely withheld. General 
comment on these various matters or 
ihisfeorical events, so long as they do not 
directly refer to the part played by tbe 
accused, cannot be seriously objected to. 
buch criticizm jvould not be a comment 
on pending proceedings at all nor would 
19 publications of such comments ordi- 
narily tend to interfere with the course 


> 
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jOf justice The test to be applied is 
.whether the publication is likely to pre- 
judice mankind in favour of or against a 
•party before the case is finally heard or 
I whether it ia likely to interfere with 
the due course of justice. Passage mark- 
ed A.3 deals with the infusion of com- 
munism into the labour movement. No 
doubt the note refers to the starting of a 
paper called the " Kranti ” (revolution), 
of which one of the accused is stated in 
the application fco have been the Editor 
refers fco the formation of a new Girni 
Kamgar Union, of which some of the accu- 
sed are stated in the application to have 
been officebearers and also refers to efforts 
to bring about strikes with the object 


lar directly to the accused or any speci- 
hc activities of theirs which would have 
a baring on their alleged offence uidir 
B. 121-A. Tbe passage refers to the posi- 
tion in general and is by no means a 
comment on the pending proceedings or 
any writing likely to 'influence the result 
of that trial. I, therefore, do not think 
that this amounted to a contempt of 
the Subordinate Sessions Court. 

Paiagiaph marked A-2 is as follows; 

Iv is unfortuDfite that certain individuals 
are fastening upon the workers, deluding them 
with promises incapable of fulfilment and eu* 
savouring to usa tbe cloak of trade unionism 
as a mark for revolution. Such exploitation is 
disastrous to the working classes themselves 
find the Govornmeau dt^sire to do evetytMuK 
possible to chock it." 

If the context of the note had shown 
definitely that any of the accused in the 
conspiracy trial are meant by the words 
certain individuals ” who are aiming 
at revolution, it .would undoubtedly 
be a writing prejudicing the public 
against the accused concerned during 
the pendency of the proceedings and 
its publication ^vould have amount- 
ed fco a contempt. But even when tbe 
whole note is read, it remains doubtful 
whether the individuals referred to 
therein ai’e necessarily the accused in 
the Meerut trial. They are certainly 
not mentioned by name at or about the 
place where this passage occurs. It 
would not be fair fco connect this pas* 
sage with the passage* at another place 
in this long note to be mentioned here* 
after. On the whole, I think that this 
13 an ambiguous expression of opinion 
which cannob be considered to relate 
necessarilj’’ to any of the accused in 
Meerut trial. It is, therefore, unneces* 
sary to take cognizance of it. 

The passage marked A-1 is slightly 
more definite and is in the followiofi 
words; 

“The abstention of the Bombay Textile U' 
hour Union threw into relief the activities 
of the Girni Kamgar Union, more partiealeiu 
as several of the leaders of that union ha3 1*®®“ 
arrested in connexion with the Meerut 
while the public itself felt that thetoommunai 
riots in the early part of the year had 
lomentad by the activities of those same 
ers m stirring up animosity against w® 

-Pathans who helped to break the oil worW» 
strike.** ^ 

The reference in the nofca to 
leaders of the union who were ftrwsl®® 
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in connexion with the Me0ri?ii case as 
having fomented the ‘ riots was not pro- 
per, as the Meerut case is still proceed- 
ing. It unquestionably implies the sug- 
gestion that these persons have foment- 
ed the communal riots. Matter publish- 
ted in a newspaper relating to the past 
ilifeofan accused or to his antecedent 
jcharacter, particularly if it suggests an 
;offenc0 similar to that with which he is 
•charged, is contempt of Court as it must 
[tend to interfere with the fair trial of 
!that charge. Publishing such 'matters 
in reference to the parties of a pend*ing 
prosecution is likely to exercise a preju- 
dice ‘against them in the *minds of the 
public, and it is incumbent on Courts of 
justice to preserve the minds of the 
public from being prejudiced against the 
accused before the trial is concluded. 
The reproduction 'of this passage there- 
■fore, amounts to a contempt of Court. 

But- the contempt of Court is not a 
[matter of mere form or technicality but 
substance, and the jurisdiction to punish 
for contempt has- to be very carefully 
land cautiously exercised. It is well 
; (Settled that when the ofilence is techni- 
[ cal or of a slight or trivial nature the 
I Court may condone it, Even if the ob- 
, [servations on the subject matter of a 
I proceeding may be likely to intei'fere 
: with the course of justice and may tech- 

, nieally amount to contempt, the Court 
may nob interfere, it it is not satisfied 
that such comments were calculated to 
prejudice the fair trial. In In re, Cfe- 
- jwens, Jessel, M. R. remarked : 

S . , opinion althougb as;! say thorejis here 

p that which is techniaally a contempt, and may 
be such a contempt as to be of a serious nature, 
u I cannot think there ia any such interferenea 
or any such fear of any auch interference with 
7 the^ due conduct of this action, or any such 
prajudico to the defendant who ia applying here 
j as to justify the Court in interfering by this 

process: In re, New 

Gold Exploration Go, (1),” 

There is no affidavit in support of the 
application, but as I do not propose to 
issue any notice to show ‘cause,* I do not 
^ think it necessary^ to call for affidavits, 
w pfoprietors might or might not have 
J been actually aware of the publicatbn 
^ the note, but the Editor and the 
y ^inter and Publisher must be presum* 
i ad to have knowledge of it. The note, 

*J is not any editorial comment, 

J but is apparentl y a faithful and^bona fide 

, Ui IWOl] 1 Oh. 860=70 Ii. J. Oh. 355=8 
J Hanson 398=17 T. L, B. 819. 
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reproduction of a communication issued 
by the Government of Bombay. There 
is no reason to imagine tliat in repro- 
ducing it the Elitor and the Printer and 
Publisher of the Times of India had 
themselves any intention of prejudicing 
the trial. Such communications are 
usually printed and published in the 
ordinary course of business. There can- 
not be any reasonable apprehension that 
the Sessions Judge in trying the case or 
fcho assessors would be in any way pre- 
judiced by what the Government of 
Bombay has thought or what the Times 
of India has published. Nor is there any 
reasonable apprehension that witnesses 
who have to depose as to facts would 
be influenced *by the opinions held by 
others. It is not suggested in the peti- 
tion that the Editor and the Printer 
and Publisher of the Times of ludia 
themselves wore actuated by any mali- 
cious motives against the accused in 
reproducing it. 

Having regard to all these circum- 
stances, I do not think that this is a fit 
case in which notice to show cause 
should be issued; but at the same time 
it is necessary that the Editor and the 
Printer and Publisher should be warned 
so as not to comment in future on the 
proceedings of the criminal trial or the 
antecedent history or character of the 
accused in any way likely to prejudice 
the minds of the public .in favour of or 
against the prosecution or any of the 
accused. 

In case either the Editor or the 
Printer and Publisher named in the ap- 
plication desire to dispute their con- 
nexion with the said paper or challenge 
my conclusion, it would be open to them 
to apply for a re-hearing, as I am dis- 
posing of this matter only ex parte. 

I accordingly order that only the 
warning referred to above should be 
sent to them by the Registrar. 

v.B./r.k. Order accordingly, 
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Mukebji and Niamatullah, JJ, 

Nannu Mal — for Appellant. 

V. 

Bam Charan Lai and others — Res- 
pondents. 

• Second Appeal No. 1490 of 1926, De- 
cided on 8th November 1929, against 
decree of Second Addl. Snb-Judge, Ali- 
garh, IV- 13th July 1926. 
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fa) Civil P , C,, O. 34 R. 1 — - Suit for sale 
without impleading subsequ6nt mortgagee — • 
Subsequent mortgagee can redeem on pay- 
ment of loan with contractual interest and 
not decretal amount — Prior mortgagee pur- 
chaser is entitled to further interest till 
his taking possession. 

The fact that the subsci'jucMst mortgagee was 
not made a party to the prior mortgagee’s 
suit, gives the subsequent mortgagee the right 
to redeem the prior mortgagee, and the amount: 
of money to which the prior mortgagee is 
en titled is the amount of the mortgage loan 
wit h interest at the stipulated rate of interest 
and not the amount of decree passed on the 
prior mortgagee’s suit. Further if the prior 
raortgageo himself purchases the property bo 
js entitled to further interest at contractual 
rate til] the date of hts taking possession : 41 
il/ad. oi;?. Paf. A. I. Jl. 1921 AIL 339 A. I. R 
1922 P,C. 11 , 7)isf. [[> 4S0 C 2 , P 487 C 1 ] 

I er ^lavla^uilah, /.-Jn the absence of any 
justincation for the auction-purchaser for de- 
aying taking delivery of possession he should 
be saddled with the consequences of the mort- 
gagor being allowed to retain possession of the 
mortgaged proparty after confirmation of sale. 

T / i. « [P 483 C 2] 

(b) Transfer of Properly Act. S. 6 7 -Mort- 
gagee with means to appropriate profit, as 

iVi bailing to avail 

them should be debited with that amount 
as against person who would not prevent 
wrong party appropriating them. 

Par Niamatitllah, J,~li a mortgagee having 
the means to appropriate profits as a return 
on his investment, fails to avail of such means 

appropriate them, ho 
should bo debited, with that amount, as against 
a person who would not prevent a wrong 
party appropriating these profits, [P 483 c 2] 

ShamhhuNaih Seth~~hv Appellant. 

aif ?' Respondents. 

Maker ii J — The appellant before us 
was the plaintiff in the Court of first 

'f -Tr? . : There was an additional 
plaintiff in the person of Kundan Lai 
who was originally in the array of de- 
fendants but wag made a co-plaintiff 
with Nannu Mai, because the mortgage 
deed stands in the name of Kundan Lai, 
while the real owner is Nannu Mai It 
being agreed that Nannu Mai is the 
real moitgagee, Kundan Lai may be leffc 
out of account. 

The facts so far as this appeal is con- 
corned are these* There were two morb- 

gages. The prior one was in favour of 
the defendants Bam Charan and Ganga 
bahai and the second one was in favour 
of Nannu Mai, although, as stated, the 
deed stood in the name of Kundan Lai. 
Bam Charan and Ganga Sahai brought 

a suit for recovery of their money on 

'^?'^‘Sage, bat did not 

implwd either Nannu Mai or Kundan 
Lai as a party to the suit. The result 
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was that after the usual decree for salB 
t he property was sold in execution of 
the decree and was purchased by the 
mortgagees themselves. After all this 
had happened, Nannu Mai had brought 
a suit for recovery of his money. He 
impleaded Ham Charan and Ganga 
Sahai as subsequent purchasers of the 
property. They pleaded that they were 
also prior mortgagees and they shonld 
be allowed to hold their prior mortgage 
as a shield against Nannu Mai’s suit 
Thereupon Nannu aial offered to redeem 
thef prior mortgage in favour of Earn 
Charan and Ganga Sahai. The ques- 
tion that has arisen for our decision is • 

. What is the amount which Ram Chaian 

and Ganga Sahai should get iuorderto 
effect redemption ? 

The Court below has held that Bam 
Charan and Ganga Sahai are entitled 
to their principal amount and interest 
at the stipulated rate up to the date of 
the auction purchase. The contention 
of the appellant before us is that the 
prior mortgagees are not entitled to in* 
terest on the mortgage money on the 
stipulated rate, but that they should get 
only what was decreed to them in the 
prior suit. In other words, the appel- 
lant s contention is that the appellant 
should have the advantage of the reduc- 
tion of interest made by the decree after 
the date of the institution of the suit. 

On behalf of Ram Charan and Ganga 
Sahai a cross-objection has been 
and the contention oq their behalf 
that they should have been allowed in* 
terest up to the taking over possession 
of the property purchased by them* 

The points that we have to determw® 

in this appeal and cross- objection ther®* 

fore, are as follows : 

1. What is the amount of the Doorf* 
gage money to which a prior mortgeS^ 
is entitled in the circumstances o| 
case, that is to say, whether he 
titled to the stipulated rate of intor® 
or only to the interest which has bss® 
allowed by the prior decree? 

2, Whether the prior mortgagee is s® 

titled to interest up to the date 0 
delivery of possession to him or only 
the date of the sale ? ^ 

On the first point, on prinoiplflt ' , 
can be no doubt that the - 

gagee is entitled to the principal afflO 
and the interest at the sfcipnl^p® , 
up to the date of redemption, 
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ifchafc the subsequent mortgagee was not 
made a party to the prior mortgagee’s 
suit gives the subsequent mortgagee* the 
right to redeem the prior mortgage. 
As the second mortgagee was not a 
party to the prior suit, his right of re- 
demption cannot be taken away. But 
Mr. Seth has contended that on tlie 
authorities of this Court the subse- 
quent mortgagee is entitled to take ad- 
vantage of the decree passed in the 
prior suit, if that decree is advantageous 
to him. In the course of the argument 
he had to admit that if the decree 
awarded a higher interest owing to 
some error, he would be entitled to 
impeach that decree and to contend, 
that the interest awarded should be 
reduced. 

We are of opinion that the subsequent 
mortgagee cannot blow both hot and 
cold in the same breath. The autho- 
rities on which Mr. Seth has relied are 
said to be Hukum Singh v. Ldllanjee (1) 
and v. GKulam Safdar Khan (2) 
decided by the Privy Council, In none 
, of the cases dp their Lordships discuss 

this principle. They content themsel- 
I ves with saying that the subsequent 
transferee who was not made a party 

* to the earlier suit should be in the same 
nosition in which he would have been 

* if he bad been made a party to the 

I decree. We take it that their Lord- 

* ships simply meant to say that the 

? right of redemption which belonged to 

* the Subsequent mortgagee cannot be 
taken away^ by the proceedings in the 

^ ^previous suit. In none of the two cases 

^ |theroi8 any express finding that the 

^ subsequent mortgagee is entitled to 

^ take advantage of the reduction of in- 

iterest in the prior decree and is also 
entitled to throw away that decree and 
^ jto claim a reduction of interest if that 
decree by some error, has made larger 
Interest payable. In Hukum Singh v. 
Laf/an;ee{l} their Lordships did direct 
payment of the amount due on the prior 
decree. But as we have pointed out, 
this may have been done by the consent 
of -the parties or for some reason which 
has not been disclosed. Unless the 
. point was actually raised and oooside- 
r oannot take what the learned 

^ JP dgea did in that case, as expressing a 

fi yJl t' S* 880=48 AIT. 204 

A A. I B, 1922 P, 0. 11 = 48 All. 469 = 48 

'j I- A. 460 qp.o.). 


definite opinion as to what should be 
done as a matter of principle. Similar 
remarks apply to tbe other case in 
Sukhi V. Gkulam Safdar (2). Their 
Lordships of the Privy Council do not 
anywhere lay down that although a 
second mortgagee is to be allowed to 
disregard the decree on tlie ground tliat 
he was not a party to it, he can take 
advantage of the deci’ee if it suits 

him and disregard it if it does not suit 
him. 

In the result, the appeal should be 
dismissed. 

Coming to the cross- objection, the 
question is whether the accrual of in- 
terest in favour of the prior mortgagees 
should cease at the date of the sale as 
the Court below has ordered or at tiie 
date of taking possession. 

I am of opinion that the prior mort- 
gagees are entitled to interest at the 
contractual rate till the date of their 
actual taking possession. My reasous 
are these. On logical grounds the mort- 
gagees are entitled to the interest up 
to the date of redemption. But if any 
portion of their mortgage money hap- 
pens to have been paid up by the mort- 
gagor, the prior mortgagees would not 
be entitled to claim the portion that has 
been pqid to them. The payment to 
the prior mortgagees does not commence 
till they obtain possession of the pro- 
perty, It may be said that the mort- 
gagees, in their capacity as auction- 
purchasers, could take possession as 
soon as the sale took place. In the 
same way it may be said, that it was 
the duty of the mortgagee, whose pro- 
perty has been sold, to hand over to the 
auction-purchaser, the prior mortgagee, 
the property as soon as the sale took 
place. But neither argument takes note 
of the fact that the interest payable to 
the prior mortgagee cea-ses only because 
he begins to receive payment from the 
mortgagor. The mortgagor pays up the 
mortgage money (although nob volun- 
tarily) by the fact that his property has 
gone to the mortgagees in satisfaction 
of the mortgage decree. That is the 
principle and that is the only principle, 
in my opinion, on which the mortgagee 
has not been allowed any interest at 
the stipulated rate after the date of his 
taking possession. Strictly speaking, the 
rule should be, as was hold in the 
Madras casein Muthamnal v. Mazu 
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Pillai (3), that tho prior mortgagee 
would receive his interest at the con- 
tractual rate till the date of redemption 
and would account for the profits of tJio 
property which ho has purchased at 
auction. It is only for the sake of con- 
venience that tho inteiest is allowed bo 
cease from tho date of tho mortgagee's 
taking possession. 

In my view, therefore, the cross-objec- 
tion should succeed and respondents 1 
and 2 should ha awarded tho additional 
amount of Rs. 239-12-3 as claimed by 
tliom in their cross-objection as a part 
of their mortgage money. 

1 would, therefore, dismiss the appeal 
with costs and allow tho cross-objec- 
tion also with costs. 

Niamatullah, J.~I agree with my 
learned colleague in dismissing the ap- 
peal. As regards the cross- object ion, 
I am of opinion that the view taken by 
the lower appellate Court is equitable 
and also in consonance with law. It is 
true that under the circumstances 
of the present case the usual and right 
course would be to allow, principal and 
intei «„sb up to date, to the prior mort- 
gagee who should account for the rents 
and profits during the time that he has 
been in possession of the mortgaged 
property as auction-purchaser in execu- 
tion of a decree passed on foot of his 
own mortgage. But having regard to 
the attitude of the parties before this 
Court, this course is to be dispensed 
with. It has been contended on behalf 
of the respondents before us that the 
usufruct of the mortgaged property from 
the date the prior mortgagee, auction- 
purchaser, obtained possession, should 
be considered as taken by him in satis- 
faction of the interest due on his prior 
mortgage. The appellant agrees so far 
with the respondent that the method 
of adjusting equities between the parties 
should be by allowing the prior mort- 
gagee, aucbion-purchaser, to appropriate 
the usufruct in lieu of his interest, but 
that the usufruct, from the date ha 
could have taken possession, should be 
taken into account and not merely from 
the date that he actually chose to take 
possession. ^ This being the principle on 
which the rights and obligations of the 
parties ought to be adjusted, the ques- 
^on narrows itself down to this ; whe- 

(3) [1918] 41 Mad, 513=7 M, L, W, 420=14 
I. 0, 753={1918) M. W, N, 251. 
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thcr profits from the date when the prior 
mortgagee, auction-purchaser could have 
taken possession, but for reasons best 
known to himself, failed to take posses- 
slon, should be considered to have been 
appropriated by him in lieu of interest ? 
I am inclined to agree with the lower 
appellate Court that in the absence oft 
any justification for the auction-pur- 
chaser for delaying taking delivery of 
possession, we must saddle him wifiithe 
consequences of the mortgagor being 
allowed bo retain possession of the mort- 
gaged property after confirmation of 
sale. The respondents are the repre- 
sentatives of the mortgagor and of the 
prior mortgagee. If it was in conse- 
quence of their action that the profits 
were taken by their predecessor-in- 
title, the mortgagor, they must bear the 
consequences and the puisne mortgagee 
should nob be made to pay the interest 
for that period. If a party having the, 
means to appropriate profits as a return 
on his investment, fails to avail of such 
means and allows another to appro- 
priate them, he should be debited with 
that amount as against a person who 
could not prevent a wrong party ap 
propriating those profits. For thesei 
reasons I would dismiss the cross ob-^ 
jection also. 

By the Court — The appeal is dismis- 
sed with costs. As there is no majority 
allowing the cross-objection the cross- 
objection is also dismissed with costs. 

Wo extend the period of payment to 
be made by defendants 2 to 7 by six 
months from this date. In the case of 
failure on the part of defendants 2 to 
7 to redeem plaintiff 1, plaintiff 1 will 
have six months’ time from the expiry 
of six months allowed to the defen- 
dants, within which to pay the prior 
mortgage money, as found by the lower 
appellate Court, to defendants 2 to 7. 
In case the plaintiffs fail to pay defen- 
dants 2 to 7 the suit will stand dismis- 
sed with costs. In ease of payments 
plaintiff 1 will be entitled to add the 
two sums of money, viz.t the amount 
decreed to him and the amount paid by 
him to defendants 2 to 7 and recover the 
entire amount by sale of the mortgaged 
property, A fresh decree in terms oi 
0. B. 4, Civil P.O., will be prepared- 
v.b./r.k. Appeal dismissed. 


1930 


Emperor v. Nawal Behari Lal (Boys, J.) A lUhabsd -189- 


A. I, R, 1930 Allahabad 489 

Boys and Niamatullah, JJ. 


Evipercr 


V. 

l^awal Behari I-aZ— Accused. 


Criminal Ref. No. 803 of 1929, Deci- 
ded on 26th March 1930, made by 
Assist, Sess, Judge, Allahabad, D/- 22nd 
November 1929. 

Criminal P. C., S, 307 — When case is re- 
ferred, it should be referred as a whole, 

When a Sessions Judge refers a case by 
virtue of the powers given by S. 307 be must 
refer the whole of the case against the parti- 
cular accus’d, and not merely those charges on 
which there happens to be a finding with 
which he disagrees, [P 4S9 C 1] 

M. Walliullah — for the Crown. 

D. Malaviya and D. P, Malavhja — 
for Accused, 


Boys, J. — Nawal Behari Lal was put 
on trial upon charges under Ss. 193, 471 
and 467/109, L P. C. The jury cou- 
victed him under S. 193, I. P. C., but 
acquitted him by a majority of three to 
two on the other two charges. The 
learned Judge proceeded to accept the 
finding of guilty as regards S. 193, and 
to convict and sentence him to five 
years’ rigorous imprisonment and a fine 
of Rs. 100. Disagreeing with the jury’s 
verdict on the other two charges he 
has referred the matter to this Court 
under S. 307. In the first place we 
must point out an error into which 
the learned Judge has fallen, When 
he refers a case by virtue of the 
powers given by S. 307, Criminal 
C., ho must refer the whole of the 
case against the particular accused, and 
not merely those charges on which there 
happens to be a finding with which' ho 
disagrees, In this particular case he 
should have referred the whole of the 
case against Nawal Behari Lal instead 
of merely referring the case so far as 
the charges under Ss. 471 and 467/109 


aie concerned, and he should not have 
proceeded to a conviction and sentence 
upon the charge under S. 193, 1. P. C. 
Holding as we do this view we shall 
have, after dealing with the rest of the 
case, to set aside the conviction and 
Bontenoe under S, 193 and pass an ap- 
propriate order ourselves. The facts 
against Nawal Behari Lal are very 
. J5*. ^^6re are four persons concerned 
in this case Raghnnath Lal and Johri 
j^ii who are uncle and nephew. One 
ooam Behari Lal was working in part- 
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neisiiip with Raghunath Lal and Johri 
Lal, and it is the caso for the accused, 
and is also admitted by the Oiown, that 
the accused Nawal BoiKui Lal was act- 
ing in certain matters relating to the 
sale and purchase of coal as an agent on 
behalf of the firm, Ragiumath Lal ap- 
pears to have taken little or no j^art in 
the conduct of the business, Siinilarlv 
Johri Lal was also practically a sleeping 
partner, the main conduct of the busb 
ness being left to Sham Behari Lal. As 
Johri Lal was leaving Allahabad to 
arrange for a wedding and there was 
litigation in contemplation or proceed- 
ings, it was desirable to give Sham 
Behari Lal full authority to act. As 
Johri Lal was busy and had not time to 
see to the writing out of a complete 
mukhtarnamah, ho therefore bought a 
stamp and signed it at the end on behalf 
of himself and on behalf of his uncle 
Raghunath, adding, in order to guard 
against the document being improperly 
used, the words ''mukhtarnamah likha 
so sahi” The stamp was bought on 
23rd February 1925, and according to 
Johri Lal, was handed over to Sham^ 
Behari Lal. Later this stamp appears- 
as the document upon which a suit waa- 
filed by Nawal Behari Lal against Johri 
Lal, In that suit a claim was made for 
commission on certain coal sales, and 
the document as bled purported to be • 
an agreement by Johri Lal to pay such 
commission. The deenment was mani- 
festly a forgery and it is not now and 
cannot be denied on behalf of Nawal. 
Behari Lal that it is a forgery. In the 
civil suit Johri Lal askerl that the docu- 
ment might be photographed, and the - 
suit w'as promptly withdrawn. The 
criminal proceedings followed. 

We have heard Mr, K. D. Malaviya 
on behalf of the accused. It is quite- 
unnecessary to enter into detailed argu- 
ment about the case or the .charges that 
w'eve framed in the criminal proceed - ■ 
ings. We entirely agree with the order 
referring the case to this Court which 
we might amplify, but which it is not 
necessary to amplify, that the verdict 
of the jury in reference to the charges 
under Ss. 467/109 and 471 was ludicrous, 
if not actually perverse, We have not 
the shadow ol a doubt that Nawal 
Behari deliberately got the document 
fabricated and that he used it knowing,, 
of course, that it was farbrieatod. 
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set asi'le the conviction and sen- 
tejicG under S. 193 arrived at and passed 
by the Sessions Judge, and for it we 
suhstitute a conviction by this Court 
under S. 193. I. P. C., and further con- 
vict Nawal Behari Lai under S. 467/109 
and S. 471, 1. P. C. In tlie matter of 
sentence we have been asked to deal 
leniently. But arriving at the linding 
at which we have, there is no shadow of 
an excuse for dealing with him leni- 
enfcly. The fraud was as deliberate and 
gross as it could be. We sentence Nawal 
Behari Lai to five vO) years’ rigorous 
imprisonment under each of the Ss. 193, 
171 and •167/109, the sentences to run 
concurrently: and we further sentence 
Jirn to a line of Es* 100 under S, 467/ 
109. In default of payment of the line 
a fuithor three months’ rigorous impri- 
sonment will be undergone. The sen- 
tence will run as from the date of his 
conviction by the learned Sessions Judge 
as tho accused has been in jail since 
that date, A copy of this order will be 
■sent to the learned Sessions Judge in 
.answer to his reference. 

V.b,/r.k. Ttefcrence anszoeredt 
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Boys and Yodso, JJ. 

Emperor 

V. 

Padam Si}i(fh Respondent, 

Mminal Appeal No. 1178 of 1928, De- 

oided on 18th March 1930. against order 

■01 b633. Judge, Sahara npur, D/- 28tli 
'September 1929. 

c.Tili'",*' ®- ‘S^-Making fal.a verifi- 

calion ta wrilten slalem.nt of defendant 

W| h knowledge of il. faloehood i, offence 
•Within meaning of S. 193. 

Since under 0. 6, tt. 15, ‘-Civil P. C., theta is 
ZalT," rmiring the de- 

prec.3ding claueea of his 

‘Hvif knowing that 

■ hilt verification is false, he is declared b/ legis- 

laturo in S. IDl as giving falss evidence there’ 

by making him liable under S. 193 : 6 All. 

Ml Ref. ^ [P 492 C2] 

f/o o. Bajpai—iov the Crown. 

Iqbal Ahznad — for Respondent. 

Boys, J.— This is an appeal on behalf 
■of the Local Government from the ac- 
•quittal of Padam Singh, son of Mohan 
Singh, who had been found guilty by the 
trial Court under S. 193, I. P. 0., and 
Bentencea to nine months’ rigorous im- 
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prisonment, but who had been acquitted 
by the learned Sessions Judge on the 
ground that the facts did not come, at 
any rate did not clearly came, within 
Ss. 191 and 193, I. P. C. Before us two 
questions h*ave been fully argued, one of 
law and the other of the merits, and it 
IS incumbent on us to deal with both 
The plaintiff in a civil suit was Sher 
i ohammad Khan. The defendant was 
the present opposite party, Padam Singh, 
ihe suit was brought on the basis of a 
promissory note said to have been exe- 
cuted by Padam Singh on 16th January 
1926, supported by a receipt stated to 
have been taken from Padam Singh on 
the same date. 

The suit was brought on llth August 
1923 and was decreed ex parte on 25th 
September 1928. An application for res- 
toration made on 15th October 1928 
was allowed on 1st December 1923, and 
on the same date the defendant, Padam 
Singh, was directed to file a written 
statement. He filed the written state- 
ment and in it denied execution of the 
promissory note, denied owing any sum 
at all and at the end of the written 
statement ha verified these denials stat- 
ing that the paragraphs in which the 
denials were made were true to his per- 
sonal knowledge, No question has been 
raised before us that the verification 
was not in the ordinary form called for 
by 0. 6, R. 15, 

Having filed this written statement on 
1st December 1928, Padam Singh three 
weeks later, on 20th December 1923, ap- 
plied that the thumb-impressions on the 
promissory note and the receipt alleged 
to be his might be sent for examinatieo* 

]?olice Inspector Gorton, of the Finger 
Print Bureau of the Criminal Invesbigft* 
tion Department reported that the finger 
prints on tho promissory note and re- 
ceipt, which were the basis of the suit, 
were the finger prints of Padam Singh, 
the defendant. Padam Singh, having 
heard that the report was against him, 
again allowed the suit to be decreed in 
default. The learned Judge of the Court 
of Small Causes issued notice under S* 
476, Criminal P. C., to Padam Singh to 
show cause why he should not be prose- 
cuted under S. 193, I. P. 0. Padam 
Singh appeared in response to the notice 
and threw himself on the mercy of tho 
Coui't, We have not had his answer 


1930 Empekor V. Padam Singh (Boys, J.) Allahabad 49V 


placed before us in detail, but it is com- 
mon ground between the learned Go- 
vernment Advocate and the counsel for 
Padam Singh that he did not on that 
occasion do more than throw himself on 
the mercy of the Court, more especially 
he did not set up any defence of any 
sorb that his finger impressions must 
have been taken from him while he was 
in a state of intoxication, which was his 
line of defence at the criminal trial 
which followed. 

As we have said above, Padam Singh 
was convicted by the Magistrate and 
has bean acquitted by the learned Judge. 
The Magistrate considered that the only 
question which he really had to deter- 
mine was whether the thumb impres- 
sions of the accused had been obtained 
by fraud while the accused was drunk 
or whether the accused had deliberately 
perjured himself in the civil Court in 
order to evade the satisfaction of the 
loan. Eejecting the accused’s defence, 
he held that Padam Singh was clearly 
guilty under S. 193, I. P. C., and there 
is nothing to show that any question 
was raised before him that if the alleged 
facts were found against the accused, S. 
193, I. P. C,, was not applicable. The 
grounds of appeal to the learned Ses- 
sions Judge do not appear to have raised 
any question bub ono of fact, But the 
question of the applicability of S. 193 
or, in the alternative, S. 199, I. P. C., 
was.^ clearly raised before the learned 
Sessions Judge who was further referred 
to the decisions in Queen ‘Empress v. 
Meharhan Singh (1) and Emperor v. 
JanJei Mai (2). After mentioning these 
cases the learned Judge says : 

In the present case the written statement of 
Padam Singh is merely a general denial of the 
claim of the plaintiff, Sher Mohammad Khan, 
and there is no specific denial of a specific and 
material fact constituting the plaintiff’s claim.” 

We are unable to attribute any mean- 
ing to this statement in view of the ac- 
tual written statement. The defendant, 
Padam Singh, began by not admitting 
the allegations in the plaint, but in his 
additional pleas he expressly denied that 
he bad executed any pro-note in favour 
of the plaintiff or that any amount was 
due to the plaintiff. What more specific 
denial of a Bubstantial and material fact 
constituting the plaintiff’s claim there 
eonld po ssibly bo, it is impossible to 

Til 11884] 6 AU, 626=(l8e4J A.W.N. m* 
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conceive. Again the learned Sessions- 
Judge says ; 

“On general grounds I am of the opinion that 
statements in the pleadings by themselves- 
should not form tho subject of a criminal pro- 
secution.” 

\ J 

Again it would seem to us that if 

general grounds ’ arc entitled to any 
weight at all, it would prima facie be 
most desirable that if a party makes- 
deliberately false statements to a Court 
intending the Court to be intluenced 
thereby, he should be liable to a criminal 
prosecution. Bub it is not on any 
*' general grounds ” that a judgment 
should be based in a matter of this des- 
cription, It is the province of the legis- 
lature to declare in what circumstances 
a person shall be liable to punishment 
and it is the duty of tho Court merely tO' 
determine whether the circumstances in 
tho particular case come within tho pro- 
visions enacted by the legislature. Tlie 

learned Sessions Judge next says : 

“It is true that the Law Comniissioncrs who 
drafted the Penal Code were anxious to 
depart from the rule of the English law ou this 
subject.” 

The learned Judge has, therefore,, 
quite rightly recognized that any prac- 
tice that may be current in England can 
be of no weight in applying the law in- 
this country, if the legislature in this- 
country has in fact carried out its inten- 
tion of declaring different laws. The- 

learned Sessions Judge next says ; 

“It is doubtful if the law as actually onactod 
provides for tho punishment of a party making 
a false allegation in a pleading filed in a civil 
Court in India." 

This is a conclusion to which he was- 
entitled to come and, coming to that 
conclusion, he %vas bound to acquit the 
accused. 

The Local Government asks us in this- 
appeal bo determine whether on this* 
point the learned Judge w'as right. This- 
question of law was the first to be ar- 
gued at length by both sides. We are 
confident that it can be disposed of 
briefly. In addition to the two cases to- 
which we have above referred the 
learned Government Advocate brought 
to our attention the case of Lahhu Shah 
V. Queen Empress (3), the case of Trai- 
lokya Nath Banerji v. Bodaranjan (4),. 
the case of J* B. Ross & Co. v. C. B^- 
Scriven (5) and the case of Emperor v.- 

18 J [1894T 5i7 P.R. ISgA Ct . ’ 

i) [1921] 25 C.W.N. 886. 

51 [1916] 48 Cal, 101=84 1.0, 235=20 C.W.- 
N. 1192. 
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JavJci liai ( 2 ). No other case than those 


by exprjsd provision of law to 


\vas ^rcforrod to by counsel for Padam 
■^in' 4 h. We do not propose to consider 
in detail the cases to which we have re- 
iciio:], and though there was on both 
sides frequent refereaco to the seepo of 
S. 199, 1. P. C., wo do not feel that it is 
incumbont upon us in this case to say 
anyuhirig wnatever as to wlnat may be 
the scope of that section. We propose 
to coniine ourselves to declaring our 
view of the moaning of S. 191, I. p. 0. 
Its inlorprotation, in our view, gives no 
rise to serious dlliicnlty. In the ease be- 
lore us wo are not concerned v/itb any 
altidavit or any statement taken from 
the parties or an 5 ' oral evidence given 
by ladain Singh. We are concerned 
with the written statement, in which of 
course must be included the veriScation 
and with that only. S. 191 says : 

“Whoover being legally bound by an oath or 
by e.xpross provision of hw to state the truth 

1 ‘ b’-' : flay statemeut which is false 

and which he either knows or believes to he 

false or does not believe to be true, ie said to 
give fiilse evidence.** 

We are invited to rely, and wo do 
-rely, on the words ; 

“bound 

-st-iie the truth.” 

It is contended by counsel for tiie op- 
'posite party that a defendant is not 
•iSgally bound either by any express 
piovision of law or in any other way to 
ble a written statement at all. That of 

■course must at once be conceded. But 

If he does desire to lila a written answer 
0 the plaint, ha is by express provision 
law bound to do something further, 
e IS lound to attach the verification 
•which IS called for by 0 . 6 , R. 15 , and 
•ms written statement is not, until that 

■verificaGion is attached, a written state- 
ment m law at all and could not be re- 
ceived for any purpose whatever. When, 
therefore, filing a written statement he 
IS bound by express provision of law to 
'Verify the facts alleged in that written 
•stafeemonb as being true either to his 
own knowledge or to the best of his be- 
Jief, It is contended that when the law 
.requires a defendant to verify his writ- 
ten statement it does not necessarily re- 
.quire him to bell the truth. This con. 
tentioD, in our view, is manifestly un- 
tenable. Words have a certain meaning 
.and we have only to give them their 
,jplain and ordinary meaning, in the ab- 
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senea of any circumstances indicating 
that that meaning is not permissible. 
I he ordinary dictionary meaning of the 
word verify’ used in the present circum- 
stances is : “to confirm the truth or 
truthfulness of,” It was further con- 
tended on behalf of the opposite party 
that the mere fact that in cases under 
tJio-Income-tax Act and possibly other 
such Acts a false verification was ex- 
pressly to be declared to be punishable 
under S, 177, I. P, C., or some other such 
section and tiio absence of any such en- 
actment in connexion with 0. 6 , R. 15, 
was suflicient to show that a false verifi- 
catijn in accordance with 0. 6 , R. 15 
could be made with impunity. 

In other words, we were asked to'hold 
that the legislature orders a defendant 
to declare that his statements are true 
and, since it is further emphasised tbat 
the same legislature passed all the Acts, 
in the same breath says that it does not 
care whether the statements are true or 
not and that no penalty shall follow the 
making of a false verification. It is 
manifest that such an argument would 
be extremely dangerous. It is not pos- 
sible for one moment to' know what was 
in the minds of particular individuals 
when they were considering whether .it 
was necessary or whether ic was merely 
desirable or whether it was undesirable 
to add a clause declaring under what 
section of the penal law a person in- 
fringing the law should be punishable. 
We confine ourselves, therefore, to tho 
simple question whether tbe facts of the 
case come within S. 191. Here we find 
that there is an express provision of law 
requiring the defendant to confirm tbs 
truth of the statements made by him m 
the preceding clauses of his written 
statement, and if he does so, knowing 
that that verification is false, he is do* 
dared by the legislature in S. 191 itself 
to be giving- false evidence. Whatever 
may or may not be connoted by the 
word evidence’ in other sections, there 
can be no doubt about the meaning io 
S. 191 and there can equally be no doubt 
that the words 'gives false evidence’ id 
S, 193 are used in the same sense as the 
same words in S..191, and it has not of 
course been contended that if S. 191 is 
applicable to the present case, S. 193 is 
not applicable. We are, therefore, of 
opinion that so far as the legal point is 
concerned the trial Court was right in 
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holding that an offence had been com- 
mitted under S. 193, 1. P. C. 

The next and only other question con- 
cerns the merits. The present being an 
appeal from an acquittal, it was open to 
counsM on behalf of Pad am Singh to 
contend that on the merits his client 
should not have been convicted. The 
trial Court held that there could be no 
doubt that Padam Singh’s defence that 
the thumb impressions taken from him 
were taken in a state of intoxication was 
false. The lower appellate Court, though 
it has not expressed its opinion so clear- 
ly, would at least seem to have been of 
the opinion that Padam Singh had not 
•substantiated his defence. We have had 
'to hear counsel on both sides on 'the 
merits. It is manifest that although' 
:th6 acquittal of Padam Singh by the ap- 
pellate Court was not an acquittal on 
merits, it is for the Crown here in ap- 
peal to establish that the conviction of 
the accused on the merits ought to have 
*been sustained, and it is for the Crown 
to establish that beyond any reasonable 
■doubt. It would serve no useful purpose 
to enter into the details of the evidence, 
but we have no hesitation in saying that 
we are not satisQed beyond reasonable 
doubt that the conviction of Padam 
Singh was right. We need only mention 
•One or two outstanding features of the 
■case, When Padam Singh got the suit 
restored after the first occasion on which 
it had been decreed in default, be forth- 
with applied for expert examination of 
his finger prints. We are informed, and 
it is not denied, that such expert exami- 
nation is always carried out by an ofE- 
oial of the -Criminal Investigation De- 
partment, there being no private experts 
dn finger prints. So far then there is no 
treason for supposing that the accused’s 
application was not bona fide, and this 
At any rate must stand to his credit. 
Next we have the fact that the parti- 
cular promissory note and receipt in 
question are the only two documents 
which either side produced before the 
Court in which Padam Singh signed by 
means of a thumb impression rather 
than by his full signature in the Hindi 
^ript. 

Obviously it might have been difficult 
for the plaintiff to produce documents 
00 ivhioh the defendant had put his 
thumb impression, but the fact remains 
dihat WJB have several documents of a 


similar nature on all of which Padam 
Singh signed his full signature and there 
is no evidence of his ever having signed 
any similar document or any ether docu- 
ment at all by allixing his thumb im- 
pression. Thirdly, there is evidence, 
which has been believed by the Court 
below, to the effect that Padam Singh 
was what may be described as a h.abi- 
tual drunkard. It is, therefore, at least 
not impossible that advantage miglib 
have been taken of him v;hen lie was in 
a state of intoxication. Wo do not of 
course suggest for one moment that he 
has established this, but he has estab- 
lished cii cumstances rendering his asser- 
tion at least not wholly improbable. 
Finally, there is no satisfactory reason 
suggested by the man who was plaintiff 
in the civil suit and is the principal 
witness for the Crown in the trial why 
Padam Singh should have on this one 
occasion signed by means of his thumb 
impression. In view of these facts we 
cannot hold it to be satisfactorily estab- 
lished that Padam Singh knew at the 
time that he filed his written statement 
that his denial of execution of the docu- 
ment was false denial. The result is 
that we are of opinion that the Local 
Government must succeed in its conten- 
tion that Ss. 191 and 193 are applicable 
to the case of deliberately false allega- 
tions in a written stifcoment and false 
verification, but that in the particular 
ease the appeal must fail on merits, and 
it is dismissed. 

V.E /e.K. Appeal dismissed, 
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Dalal, j. 

Kashi iiam— Applicant. 

v. 

Emperor — Opposite Party. 

Criminal Eevn. No. 25 of 1930, Deci- 
ded on 27th March 1930, against order 
of Sess. Judge, Saharanpur, D/- 2nd De- 
cember 1929. t tu t 

Penal Code, S. 500 — Giving out that 
women had miscarriage without knowledge 
of her marriage is defamation and such 
statement made in witness-box without 
such question by Court and when character 
of woman was not fact in issue is not pro- 
tected by S. 132, Evidence Act— Evidence 

Act. S. 132, ... 

To give out that a woman bad miscarriage 
without any koowledgo whether she was 
married or not would amount to defamation 
because the peraon who makes the statement 
would have reasonable belief that such iupilta* 
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tioji won If] luiriji the roputation of the woman 
in case she vvas not married and if such state- 
ment. is inado in a witness-box and especially 
so in cxainination-iii-chief when the character 
of the woman is not a fact in issue, the wit- 
ness is not protected by S. 13-2, Evidence Act, 
unless the Judge himself asked the question : 
32 Cal. 75R; 18 .4. L./. and 112, Iif/\ 

FP 491 C 2, P 495 C 1] 

P. L. Baiierji and SJiahd Saran — for 
Applicant. 

il/. W ciliulldh — for the Ci'own. 

Solid Noth — for Opnosito 

Party. 

Judgment, — Kashi Ram has come 
here in revision from his conviction by 
a Magistrate of the First Class for an 
otl'enco under S. 500, I. P. C. The con- 
viction was upheld by the Sessions 
Judge. Kashi Ram was a plajntiff in 
a civil suit wliere the basis of his claim 
was that Sheoraj was not the daughter's 
son of Prithi Singh hut was tlio child 
of some other woman and Prithi Singh’s 
daughter Mt. Bisbau Devi pretended 
that Sbeoraj was her own child. The 
plaintiff was examined as a witness on 
iSfch March and in his statement he 
elaborated a long', story of inquiries 
made by Mt. Bishan Devi of a likely 
boy to be smuggled in as her own and 
finally, the choice falling on a son of 
Mt. Jamna of Amritsar. PIo stated that 
three women were approached, one was 
Bal Mukand s wife another Mb. Jamna 
of Amritsar and a third Mt. Jaggo’s 
husband s sister, This was in esamina- 
tion-in^chief when his own counsel was 
examining him. Re further elaborated 
how Mt. Jamna’s boy had to be smug- 
gled in. He said tliat Bal Makund’s 
wife gave birth to a female child which 
could net be taken, and Mt. Jaggo's 
husband's sister had a miscarriage (the 
word used in the record of the evidence 
is abortion), so Mt. Jamna’s child who 
happened to be a boy was the one taken 
advantage of. The defamation alleged 
against the applicant Kashi Ram is with 
reference to his statement that Mt. 
Jaggo’s husband's sister had a miscar- 
riage. It turned out that the girl, the 
daughter of one Ram Karan Das, was 
only a child of 12 and not married. 
Kashi Ram was thereupon prosecuted 
for defaming the girl. In this Court it 
^as argued; 

(l) that the statement did not come 
within the definition of defamation 
'given in S. 499. 1. P. C., and (2) that 


the statement was privileged under S* 
132, Evidence Act. 

It was admitted, as it could not be* 
otherwise after the decision of the Full' 
Bench of this Court in EmpevoT v, 
Ganga Prasad (/. L. R. 29 AIL 
that a witness did nob have complete 
privilege when he made a statement in 
the witness-box. It was sought to keep 
the statement out of the definition of 
defamation on the ground that Kashf 
Ram himself knew nothing at all about 
the matter of this woman, that be had 
received information from one Kishori* 
and that he merely made statements at 
random without any intention cf harm- 
ing tire reputation of any person. I have 
not examined the record myself, but 5 
was told by Mr. Saila Nath that Kishorr 
denied having given any information to 
Kashi Ram. The statement, therefore* 
of Kaslii Ram was merely imaginary- 
A long story was invented by him in 
order to bolster up his allegation that 
Sheoraj was not the son of Mt. Bishan? 
Devi. In the definition intending is^ 
net the only circumstance of mind of 
the offender that is included. It is fur- 
ther stated that it will be enough if 
the offender had knowledge or reason- 
able belief that such imputation wouldj 
harm the reputation of any person, Tof 
give cMt that a woman had miscarriage 
without any knowledge whether she 
was maii'ied or not would amount to; 
defamation because the person who| 
makes the statement would havereason-j 
able belief that such imputation wouldj 
harm the reputation of the woman inj 
ease she was not married. In cross- 
examination Kashi Ram went to the 
length of making a reckless statement 
that he had no knowledge whether Mt. 
Jaggo’s husband’s sister was married or 
not. Obviously what he desired to 
detail was not an ordinary instance o* 
a miscarriage by a married woman. He 
was prepared to give out that even if 
the woman was not married there was 
certainly a miscarriage. The statement 
would come within the definition be'; 
cause Kashi Ram being presumably a 
man of ordinary sense would know tbati 
such an imputation about a womans 
would harm her reputation. 

Next we come to the provisions oS 
S. 132, Evidence Act. Two matters aro 
to be kept in mind: i 
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(L) That the matter about which the 
‘witness makes a statement is relevant 
'to the matter in issue in any suit; and 
11(2) that the witness was compelled to 
make the statement which is held to be 
defamatory. 

In my opinion the statement is not 
(protected under either ground. The 
character of Mt. Jaggo’s husband's 
-sister was in no way relevant to the 
'Question whether Shaoraj was a son or 
■not a son of Mt. Bishan Devi, There 
■was no allegation that Sheoraj was 
really the son of Mt, Jaggo’s husband’s 
< 3 isfeer. This woman was dragged in 
merely to give verisimilitude to Kashi 
Sams false details of an elaborate story. 
:Bven if Sheoraj was really the son of 
Mt, Jamna, there was no necessity for 
him to drag in two other women as 
‘being ready to offer their children to 
Mt. Bishan Devi. Kashi Ram’s state- 
ment was a tissue of lies as regards 
Mt. Jaggo’s husband’s sister and lies 
were in no way relevant. In Haidar 
AH V. Abru Mia ( 1 ), two learned Judges 
‘Of the Calcutta High Court dwelt on 
the relevancy of the matter in deter- 
-mining whether a particular statement 
was protected under S. 132 or not. The 
-question there was whether one Haidar 
All was in possession of false weights 
•or not, and a witness stated during the 
trial that Haidar admitted in the pan- 
■chayat that Kannu beat him with a 
wooden shoe. The ' learned Judges 
pointed out that this statement had no 
■re evancy whatsoever to the possession 
‘0 false weights and did not make the 
possesion of falsa weights more or less 
probable because of the shoe beating, 
oyi therefore, held that the statement 

by the provisions of 
I ' present case also f have 

en reasons why I do not consider the 
Matement or even the mention of Mt. 
aggos husband’s sister in the suit as 

relevant. Secondly, the 
made in examination-in- 

-airiT, 4^ COUld be DO COmpul- 

I ®^^ashi Ram fco make any parti- 

His oounsel must have 

■exammed him on instructions given by 

■suSahi Counsel himself pre- 

wa *^0^* invent the story of 

unaVh^®®®® husband’s sister. There 

where ques tions by one’s 
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own counsel may also be taken to bo 
Questions to which a witness is com- 
pelled to give answm-3, The piosent is' 
not such a case. 1 hold the sbatomont 
to have been a voiimtary statement. 
Referenca was made to tho case of 
Gaiiga Sakai v. King Emperor (‘2). That 
was a case where the Court itself put a 
question to the witness. Tho Judge 
himself asked the witness why ho wL 
suing for his money. The witness re- 
plied that he did not desire to leave it 
with the defendant who was a bad mash 
and a tiiiof. In such a case wliere the 
Court itself asked a question the pre- 
sumption would be that the witness 
was compelled to answer it. Such a 
presumption would nut exist when the 
client himself had given instructions to 
his counsel and the counsel put ques- 
tions in accordance with those instruc- 
tions. The statement in such a case 
would be considered to be voluntary. 
I dismiss this application. 

V,8./r.K. Application dismissed , 

(2) [1920] 42 All. 2-57=5i r.CrS90=l8~i l”% 
112 . * ‘ ” 
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Dalal, J. 

Bxqridee and Applicants. 

V. 

Emperor 

Criminal Misc. Case No. 3 of 1930 
Decided on 23rd January 1930. 

(®) Cdininal P , C., S. 256 — Word *rcGaJl' 
does not mean re-sumraon. 

The word ‘recall’ ia S. 253 does not mean 
re-fiummon. After the examination and cross- 
examination of the prosecution witnesses, a 
charge was framed and the Magistrate for rea- 
sons recorded in writing required the accused 
to state forthwith whether they would cross- 
exatttine any and what witnessss for prosecu- 
tion. He further said that the counsel would 
have opportunity of cross-examining then or 
never. 

Held', that the procedure adopted by the 
Magistrate was correct; 8 A.L.J. 707, Rel. on. 

. . . [P 436 0 1] 

(b) Criminal Trial — Administrative officer 
cannot merely by reason of bis knowledge 
of important men and their characters, be 
deprived of jurisdiction as Magistrate. 

So long as executive and judicial powers are 
combined in the same officer, be cannot but 
have extra-judicial iaformatioa about men of 
importance and position in his sub-division 
and their characters. Merely by reason ef 
such knowledge an administrative officer can- 
not be deprivjd of jurieiiction as Masistrate. 

£p 496 0 21 

(c) Criminal P, C., S. 526-Magistrate 

growing angry with accused in one case— 
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Accused's state of mind while deciding 
upon transfer application by him in another 
case will be considered if he is ignorant 
villager who believes that Magistrate’s mind 
is prejudiced against him for such reason 
and not where he is well versed in litigation. 

The state of mind of the accused with whom 
the Magistrate had grown angry in a case will 
I'o ialico into consideration while deciding 
ngcii an application I'cr timsfer mado by him 
iu another case if he i? an ignorant villager 
who would be freigli toned by the Magistrate 
being angry with him i'l 01:0 case and would 
believe that iu another case tlie Magistrate 
would lie for that reason prejudiced against 
him and not wj'.ore ho is well experienced in 
the art of litigiuicn. [P 403 C 2] 

Zahur Ahmad and M. /I. — for 

Apiilicants. 

O , H. lhijimi~-iox the Crown. 

Judgment, — The main point desired 
to bo made out for this transfer was 
that the Magistrate hearing the case 
acted in conflict with the provisions of 
S. 256, Criminal P. 0. After the exami- 
nation and cross-examination of the 
prosecution witnesses a charge was fra- 
med and the Magistrate for reasons re- 
corded in writing required the accused 
to state forthwith whether they would 
cross-examine any, and, if so, which, of 
the witnesses for the prosecution. The 
counsel did not desire to do so. The 
Magistrate said that counsel would have 
an opportunity of cross-examining then 
or never. It is suggested in this Court 
that the provisions of S. 256, Criminal 
P. C., imj^y that the question as to re- 
examination should not be put to an 
accused person until the next date of 
hearing. There is a very good answer 
to this argument given by one of the 
most experienced Judges of this Court. 
The learned Judge observed in the case 
of Mnla V. Shear aj Singh (1): 

“Tbo word “re-calP' is very significant and 
does nou moan re-summon. The grace given 
I of two days for cross-oxamination was a dis- 
tiiict njtsfeako on the park of the Magisfcri^te and 
should ba avoided in future. If the pleader for 
the defence who had heard tho evideuce'^in- 
chief IS not praparod to cross-axamine then 
and there after the charge-sheet had been 
drawn up, he hardly deserves the name and 
rank of pleader. Cross- examination is inten* 
ded for testing the accuracy and credibility of 
the witnesses, not for building up a case for 
the defence.” 

After such specific instructions to 
subordinate Magistrates I am afraid that 
the eloquence of the learned counsel Mr. 
Zahur Ahmad has not produced much 
efiect on me. 


The next point made was Ffchat the 
Magistrate had. some extra-judicial in. 
formation about Baqridi. So long as 
executive and judicial powers are com- 
bined in the same officer this could not 
he prevented. Some Magistrates are' 
honest enough to disclose their know- 
ledge; others, more experienced, would 
take the precaution of not disclosin'^ it 
Bu t as an officer in an administrative 
charge of a subdivision he has by the 
nature of his office to know men cf im- 
portance and position in his subdivision 
and tiieir characters. Merely by reason 
of such know'ledga, an administrativa 
officer cannot be deprived of jurisdiction 
as Magistrate, 

The third point was that the Magis- 
trate had in one case told the applicant 
Bag rid ee to go out of his sight. The rea- 
sons given by the Magistrate for making: 
such a verbal order are satisfactory.. 
Baqridee tried to interfere with some 
settlement at which the parties to a- 
litigation had arriyed in the Magistrate’s 
Court. Baqridee desired to stir up mis- 
chief and prevent accommodation, and' 
the Magistrate naturally was not best- 
pleased with the sight of him. It is- 
finally argued that the state of the mind 
of Baqridee should be considered. This 
would Jiave been considered if Baqridee 
had been an ignorant villager who would 
be frightened by the Magistrate being 
angry with him in one case and would 
believe that in another case the Magis* 
trate would be for that reason prejudiced 
against him. Baqridee is not a man of' 
that type. When the Magistrate turned 
him out he presented to the Magistrats. 
a petition inquiring of him why ko bad 
been angry. A man who does that mu9“ 
be a man well experienced in the art ofi 
litigation and not a simpleton. 1 
perfectly certain that Baqridee does be- 
lieve that he will get justice in this 
Court. His desire for transfer appears 
to me to be due to the hope that by the 
change of Court his point of view ni^y 
have a greater chance of success. This 
application is dismissed. * 
p.n./r.k. Application dismissed* 


(1) [1913] 8 A.L.J, 707=lTi:a 
L.J. 471, 


1007=12 Or. 
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Dalal, J. 

Earn Saran and others — Appellants. 

V. 

Emperor 

Criminal Appeal No. 1109 of 1929, De- 
cided on 27th March 1930, 

(a) Penal Code, S. 366-A — Father taking 
awa; hie unhappy daughter from her hus- 
band’s house and giving her as wife to an- 
other Commits offence under S, 36G-A, 

When a married girl is unhappy with hjr 
husband and the father takes hsc from the hus- 
band’s house and gives her as a wife to some- 
body else, that can hardly be called trahuking 
in women but having regard to the provisions 
of S. 366-A, the act of the father would come 
within those provisions. [P -197 C 2] 

(b) Pena! Code, S. 366-A — ^'Induce”, 

The word “induce,” is used in its ordinary 

meaning of any words of inducement flowing 
from one person to the girl. [P 497 C 2] 

(c) Penal Code, S. 366-A — Inducement to 
leave must have for its object seduction by 
another person, 

The inducement to leave must have for Its ob- 
ject seduction by another person and not by the 
person who himself induces the woman to leave. 

[P 497 0 2] 

D, Malaviij{i~ior Appellants. 

SariJcar Saran — for the Crown. 

Judgment. The facts proved to the 
satisfaction of the Sessions Judge and 
all the assessors are that Eim Saran, 
father of a married woman, Suraj Bali 
and Jagardeo, went to the house of the 
woman s husband, took the woman away 
from the bouse and left her at Jagardeo’s 
house in the position of the wife of 
Jagardeo, These facts have been con- 
clusively proved. The only question is 
whether the acts of the appellants 
amount to an offence. The principal 
question from the decision is whether 

mu woman is under 18 or over 18. 

he burden of proving that she was over 
lo lay on the prosecution. I have gone 
through tbe^ evidence. It is of an ex- 
ceedingly slight nature. The medical 
witness Was of opinion that the girl was 
under 18 years of age on the date of the 
occurrence. He, however, gave his opi- 

^ hesitating manner to the 
e ect that there might be a difference 
in the estimate of a year or so. One year 
IS of great importance when the doctor 
thinks that she is 17 and it is asserted on 
robalf of the appellants that she is 18. 
On the side of the appellant Ram Saran 
the evidence is produced to the effect 
that the girl is about 23. The girl ap- 
peared in Court yesterday and from her 
appea^noe she did not appear that she 
1930 A/63 & 64 




was under 19. All these are mere opi 
nions and there is no dehnite evidenc.. 
Under the ciren a: stances the ben eat of 
the doubt must be given to the appel- 
lants, particularly in a case like this, 
where the father himself has taken the 
girl from lier husband. 

The next argument is that the act 
would not bo covered by the provisions 
of &. 3o6-A, It is true tliat tuose nrovi- 
siOHa were enacted to give ellect to tlie 
International Oonvenoion for the Sup- 
pression of Tralhc in ^yoraenaud Children 
signed at Geneva in 1923. When a mar- 
ried girl is unhappy with her husbann 
and the father takes her from the bus-' 
baud’s house and gives her as a wife to 
somebody else tiiat can hardly be called! 
trafficking in women. At the samej 
time, having regard to the provisions of' 
the section, I am of opinion that t-he act 
of the father would come within these 
provisions. Tiie provisions will apply 
to Ram Saran and Suraj Bali. The girl 
was seduced to illicit intercourse and in- 
duced to leave her husband's house for 
the purpose. It w'as objected that there! 
was no evidence of inducement. 'Thel 
word “induce,” however, is used in its 
ordinary meaning of any words of in- 
ducement flowing from one person to 
the girl. The father’s telling the girl to 
come away with him from a house whore 
she was unhappy would amount to an 
inducement. If the girl had been held 
by me to be under 18 years of age, I am 
of opinion, that Ram Saran and Suraj 
Bali would have been guilty under S. 
366-A. As regards Jagardeo, the prin- 
cipal offender, who had kept the girl as 
his wife, the provisions \vould not apply 
as the inducement to leave must have 
for its object seduction by another per- 
son and not by the person who himself 
induces the woman to leave. Very 
likely the wording of the section makes 
the offence much wider than may have 
been intended by the legislature, but 
the business of a Court is to interpret 
the words as they stand and not to make 
an attempt to discover what offence is 
particularly meant and what kind of 
offendere the legislature desired to in> 
elude in the definition. 

In the result I set aside the conviction 
and sentence and order the release of 
the appellants. If any of them is on 
bail his bail bonds shall be cancelled. 

V.B./r.K* Conviotion set aside. 
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Muker.ti and King, JJ. 

Kali C/m 'I —Appel lint. 

V. 

Mohammad Jamil and others -Res. 
pendents. 

First Appeil No, 99 of 1928, Decided 
on 23i'd October 1929, from an order of 
Disfc, Judge, Sbahjalianpur, D/. 25fch 
February 1928. 

^ Mahomeden Law — Will — Whole pro- 
perty bequeathed to sons of insolvent heirs 
with their consent — Will operates only with 
respect to one-third and receiver can attach 
two* thirds. 

Whore a Mahomaclau feestabor wills away 
whole of his property ia favour of the sous of 
bis hsira, who arc declaretl insolvents, and who 
consaut to its being so willed away presumably 
to give property from goiug in the h.ands of 
the receiver, the will operates ouly as to one- 
third, the two-bbirds vesting in the receiver 
in insolvency. [p 493 c 2J 

Shiva Prasad Sinha—lov Appellant. 

S. Majid AH for Respondents. 

Mukerji, J. This appeal raises an 
interesting point and the facts are 
these : Two brothers, Matin Khan and 
Amin Khan, were declared insolvents 
during the hfefcime of their father 
Wilayab Ali Khan. Wilayat Ali Khan 
made a gift of his property, the pro* 
perty in question, in favour of his 
daughter Amina Begam. We 'take it 
that Wilayat Khan did not want that 
his property should go to the creditors 
of his insolvent sons. Amina Begam 
died on 15th December 1926. Five 
days before her-death, it is said, Amina 
Begam executed a will in favour of the 
respondents who are the sons of her 
two insolvent brothers Matin Khan and 
Amin Khan, On the death of Amina 
Begam the receiver proceeded to 
attach the property which belonged to 
Amina Begam under the gift of her 
father. The two legatees, the respon. 
dents, came forward with an objection 
to the attachment. They said that they 
alone were the owners of the property 
under the will of their aunt. The re- 
ceiver opposed the petition, bis con- 
tention being that the will was a 
forgery. The learned District Judge 
found in favour of the will and releas- 
ed the property from attachment. 
Hence the appeal. 

A preliminary point has been taken 
on behalf of the respondent that no ap- 
peal lies. We are of opinion that 
having regard to the provisions of 
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S. 75 (2) read with Seh. 1 an appeal is 
competent. The decision of the learned 
Judge is a decision on a question of 
title and an appeal" is maintainable. 

Before us the decision of the learned 
District Judge, as to the validity of the 
will, has not' been contested. We must 
take it, therefore, that the will was 
actually executed by Amina Begam and 
attested by her brothers, the two in- 
solvents, Matin Khan and Amin Khan. 
Amin Khan has since died. The qaes- 
tiou now is, whether the entire pro- 
perty should be released from attach- 
ment or whether^only a third share, 
which alone Amina Begam could give 
away by means of a will if the two 
brothers had not been consenting par- 
ties, S. 53, T. P. Act, has no applica- 
tion. No rule of law which can be 
directly applicable has been quoted be- 
fore us, We have therefore to proceed 
according to rules of justice, equity and 
good conscience. 

^ It appears to us that the consent 
given by Matin Khan and Amin Khan 
amounts, in the oireumstances of the 
case, only to this: They agreed to the 
will by which the property went to 
their sons because they knew that if 
they did not consent to the 'will the 
two- thirds share that they would 
otherwise get out of their sister’s pro-' 
party would go to their creditors. The 
consent, in the circumstances, should; 
not operate as a valid consent. We 
hold that two-thirds of the propertyj 
should be available to the receiver fori 
payment to the creditors. We allow’ 
the appeal in part, modify the decree 
of the Court below and direct that only 
a one-third share of the property be 
released from attachment. The parties 
will pay and receive their coats in pro- 
portion to their respective failure and 
success. 

v.B./B.K. Appeal partly allowed, 

A. I. R. 1930 Allahabad 498 (2) 

Sen and Niamatullah, JJ. 
Itaghubir Datt Pande and others'^ 
Plaintiffs — Appellants. 

V. 

Narain Datt Pande and otherS’“Dd< 
fondants — Respondents. 

^ Second Appeal No. 1160 of 1927, De- 
cided on QLst February 1930, from deo- 
ree of 2Qd Add!, Sub- Judge, Gorakhpur, 

D/. 22nd April 1927. 
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(a) Hindu Law— Reversioner^' Alienation, 

A Hindu reversioner cannofi bind his expec- 
tant interest .or his future rights. All, 'll 
(P.C.); 24 All, 94rP.C.): A. I. R, lOlo P. C. 
124 and A. I, R, 1916 P. C. 117, Ref. 

[P 500 0 2] 

(b) Transfer of Properly Act, S. 6 (a) — 
Family arrangement is not transfer. 


A family arrangement is in no sansc a trans- 
fer of property, for no right, vested or contiu- 
gent, is conveyed by one party to another. The 
arrangement proceeds upon the assumption 
that one or other of the claimants has an an- 
tecedent title to the property in whole or in 
part or in unequal proportions, and the en- 
tire scheme .rests not upon the transfer of a 
right but upon the recognition of a claim. The 
true character of the transaction appears to 
have been a settlement between the several 
members of the family of their dispute each 
one relinquishing all claim in respect of the 
property in dispute other than that falling to 
his share and recognizing -the right of the 
others allotted to them respectively. The ac- 
knowledgment of the claim of one party neces- 
sarily involves the abandonment of the claim 
by another, but this is not equivalent or tant- 
amount to a transfer: 1 1. A, 157 (1G6) {!); 13G3 
N, 11^. P. H. 0. B. p. 82 (84), Rel. OK. 


[P 502 C 1] 

(c) Family Arrangement— Family arrange- 
ment in lubstance purporting to be transfer 
or partition must comply with rules as to 
stamp and registration. 

Where -the transaction is intended to ope- 
rate as a transfer, the formalities enjoined by 
the Stamp, Registration and Transfer of Pro- 
perty Acts have to bo complied with. The im- 
perative requirements of these statutes cannot 
be evaded or displaced by the parties choosing 
to describe the document embodying the tran- 
saction as a family settlement when, in truth 
and substance, it is either a transfer of pro- 
perty or a deed of partition. [P 502 0 1] 

(d) Family Arrangement — Existence of 
dispute in praesenti is not necessary but 
doubtful claim is essential. 

The existence of a doubtful claim is essential 
for a family settlement but the existence of a 
dispute or controversy in praesenti is not, and 
a family settlement may be supported on the 
ground of maintaining peace and goodwill 
amongst the members of the family, for the 
preservation of the family honour or of the 
family property and for the avoidance of dis- 
putes and litigation in future. [P 502 C 2] 

I ^*\^.**®PP*l~ReveTsioner agreeing not to 
ey Claim to reversion on its opening out is 

estopped from claiming when succession 
opens out. 


Where a reversioner for good consider ation 
agrees not to lay claim to a property when the 
succession opens out, he must in equity be 
held bound by that agreement: A, I, B, 1918 
F. 0. 70; A, 1. B. 1926 All, 715, Bel. on. and 
A. I. fi.-1923 All. 887 (F.B.). Dist. [P 502 0 2J 

Shankar Saran — for Appallanfes. 

■8* K. Malaviya — for Bespondents, 

^ Sen, J. — The suit which has given 
cise to this appeal was for a declaration 


that certain property situate in mouza 
Behva was owned and possessed by the 
plaintiffs and that the defendants had 
no title to the same. The plaintiffs al- 
ternatively claimed possession. 

Bhagwae Dat Pande had throe sons: 
Narayan Dat Pande, Shanlcar Dat Pande 
and Nageshar Dat Pande. Plaintiffs 1 
to 3 are the sons of Nageshwar Dat 
Pande and plaintiff 4 is the widow of a 
predeceased son. Defendants 2 to 5 are 
the daughters’ sons and son-in-law of 
Narayan Dat Pande in whose favour the 
latter executed a deed of gift of either 
the entire property in dispute or of a 
substantial portion thereof. 

Bhagwan Dat Pande was the member 
of a Joint family with his three sons. 
After his death a disruption ensued, 
Narayan Dat Pande undoubtedly sepa- 
rated from his brothers, but it is not 
clear whether any separation took place 
between Nageshar Dat Pande and Shan, 
kar Dat Pande. It is not improbable 
that Shankar Dat Panda lived in com- 
mensality with Nageshar Dat Pande 
upon the death of Shankar Dat Panda 
although the name of his widow Mt. 
Lakhpati was I’ocorded against his share 
in the revenue papers. It is not im- 
probable that she continued to live 
jointly with Nageshar Dat Pande and 
his sons. 

On Shankar Dat Pande’s death dissen- 
sion arose between Nageshar Pande and 

- 1 ^ 

Mt. Lakhpati'Parain on the one side, and 
Narayan Dat Pande on the other. An 
ejectment suit was instituted by Narayan 
Dat Pande, defendant 1, against Nage- 
shar Dat Pande and Mt. Lakhpati Parain 
in the Court of revenue. Narayan Dat 
Pande claimed to be the exclusive owner 
of certain sir plots and sought to eject 
Nageshar Dat Pande and Mt. Lakhpati 
Parain on the allegation that they were 
merely his tenants-at-will. The defen- 
dants to that suit contended that they 
were co-owners of the property with 
Narayan Dat Pande and were not te- 
nants at all. By way of relation Nage- 
shar Dat Pande and Mt. Lakhpati Pa- 
rain instituted a regular suit in the 
Court of the Munsiff of Deoria against 
Narain Dat Pande for a declaration that 
they were the owners in possession of 
the two-thirds of sir and khudkast lands 
detailed at the foot of the plaint apper- 
taining to a 9 annas 17 gandas .odd of 
zamindari share in mouza Belwa and 
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that the share of the defendants was no 
more than one-third. The parties set- 
tled their differences by a compromise 
dated 27th March 192^3 , the materi.al 
terms of which as incorporated in the 
deciee wore as follows: 

“ III thij above suit the parties have ciiterecl 
into !i cojupromise, under which is has been 
fcottJed that the plaintifts’ claim shall be dec- 
reed in respect of two shares, aud that cue 
share shall he allottel to Narain Dat Pande 
defendant, Put Narayan Hat Pande shall get 
ail the if/' lands in liis lot. A detail of it has 
been given below. If there is any deficiency 
in the 5n- land, it shall be made good from the 
sir land of th^* plainfciiis. Entry will be made 
in the k he Wat in the same way i, e.. two sharer 
will be recorded in the name of the plaintiffs 
and one ehare in the name of the defendant as 
per detail given below. The papers in the Col- 
Isetorate will be prepared accoidingly. Detail 
of the lands of the parties is attached to this 
compromise.” 

Separate lots were formed, The plots 
assigned to Narayan Dat Panda with 
their areas were set out separately from 
those given to Nagoshar Dat Paado. No 
separate lot was formed of the plots as- 
signed to Mt. Lakhpati Pai'ain and it 
was probably intended that her share 
in the property should be included in 
the lot of Narayan Dat Paade. 

The petition of compromise was sign- 
ed by the four sons of Nageshar 
pat Pande and was duly verified by 
Mt. Lakhpati Parain. Nageshar Dat 
Pande appears to have died before the 
compromise. The compromise was also 
signed by Narayan Dat Pande, He 
stated in writing that he agreed to the 
phat bandi and also agreed to Kaghubir 
Dat Pande and others being givjen two 
shares in the khewat. It was further sti- 
pulated between the parties that after 
the death of Mt. Lakhpati Parain the 
property would continue to remain in 
possession of Raghubir Dat Pande and 
others and that Narayan Dat Pande 
would have nothing to do with it. 

The immediate effect of the compro- 
mise w'as that Narayan Dat Pande got 
the bulk of the sir plots appertaining to 
9 annas and odd share of mouza Belwa 
which was far in excess of his legiti- 
mate share. 

Mt. Lakhpati Parain died in December 
1923, Narayan Dat Pande ■ in breach of 
the agreement referred to above applied 
to the revenue Court for entry of bis 
name against half of the zamindari 
share, sir and khudkasht, etc., which 
stood recorded in the revenue papers in 
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the name of Mt. Lakhpati Parain. Ea- 
ghuhir Dat Pande and others protested, 
bub the revenue Court overruled their 
objections and ordered mutation of 
names in favour of Narayan Dat Pande 
on 27th March 1927. Following upon 
this event, Narayan Dat Pande executed 

a deed of gift in favour of defendants 
2 to 0. 

These are the facts which led to the 
present suit. The plaintiffs’ claim is 
founded upon the compromise dated 27th 
March 1923, the terms of which have 
been set out above. 

The defendants contested the suit 
upon the ground that the compromise 
was vitiated by fraud, that it offended 
against S. G, T, P. Act, being an agree- 
ment to transfer merely a naked possibi- 
lity of succession to the estate of Nage- 
sbar Dat Pande and that the said com- 
lu'omise could not prevail against the 
rights of Narayan Dat Pande which had 
come into existence by the death of Mt. 
Lakhpati Parain. 

Neither of the Courts below has re- 
corded a finding on the questicn as to 
whether Shankar Dab Pande was sepa- 
rate from his brothers or was joint with 
Nageshar Dat Pande. If Shankar Dat 
Pande was separate, his estate devolved 
upon his widow and during her life- 
time, Narayan Dat Pande had only a 
right .of expectancy in the said property. 
Under the Transfer of Property Act: 

the chance of an heir apparent to succeed to 
au estate, the chance of a relation obtaining a 
legacy on the death of a kinsman or any other 
near possibility of a like nature,” 

is not property as can be validly trans- 
ferred. The possibility of a Hindu re- 
versioner to succeed to the estate of thej 
last male holder on the cessation of the' 
limited estate of an intermediate female 
holder is inalienable under S. 6*A, T. P,; 
Act.^ It is settled law that a. Hindu re-j 
versioner cannot bind his expectant in- 
terest or his future rights; Sham 
dar V. Achham Kumar (1); Bahadur 
Singh v, Mohtir Singh (2); Venkata Na- 
raiTia v. Subbammal (3) and'/o«a/ct Am- 
mal V. Nara^jana Swami (4). 

(1) [1899] 21 All, 71=25 I. A. 183:=7 Sar. 
417 {P.O.). 

(2) [1902] 24 AIL 94=29 I. A. 1=8 Sar. 152 
(P.O.). 

(3) A. I. R. 1915 P. G. 124=38 Mad, 406=42 
I. A, 125 (P.G.). 

(4) A. I. R, 1916 P, C. 117=39 Mad. 634=43 
I. A. 207 (P.O.). 
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The Courb of first insbance did nob 
examine the nature and scope of the 
compromise. Ife did not deal with the 
question whether the compromise di- 
rectly or indirectly amounted to an 
alienation of a mere naked possibility 
of succession. Id did not try the larger 
question whether the compromise ope- 
rated as. and was intended bo be, the 
record of a family arrangement. There 
was still another aspect of the ease 
which was not considered by the trial 
Court. Was not Narayan Dat Fande 
precluded by his conduct from question- 
ing the legality and validity of the 
compromise ? 

The trial Courb held on the evidence 
that the question of the compromise by 
Narayan Dat Paado was proved by evi- 
dence of unimpeachable character. Na- 
rayan Dat Fande had pleaded fraud but 
had failed to make it out. Upon these 
grounds the trial Court gave the plain- 
tiffs a decree. 

The lower appellate Courb has not 
traversed the finding of the trial Court 
but has reversed the decision upon 
three grounds: (l) In the lifetime of 
Mb. Lakhpabi Parain, Nageshai* Dat 
Panda had a mere chance of succession. 
The compromise created no rights in 
favour of ths plaintiffs inasmuch as ib 
amounted to a contract, surrender or 
disposal with reference to such a chance; 
(2) the compromise in question was not 
of the nature of a family aettlamant: 

Thera was no dispute with respect to pro- 
prietary tights of Shankar and there was no- 
thing to bj settled about it," 

The dispute which terminated in the 
compromise related to certain sir and 
kbadkasht lands and not to proprietary 
rights of Shankar. (3) There was no es- 
tioppel against the defendants, 

The judgment of the lower appellate 
Court is clearly wrong and cannot be 
upheld. 

The compromise did not purport to be 
and was not intended to operate as a 
transfer of spas successionis. There ap- 
pears to have been a cloud of uncertain* 
ty as regards the legal position of Mt. 
Lakhpati Parain. It was nob clear 
whether her husband was joint with 
Nageshar Dat Pando or was separate 
from him. Unless her husband at the 
time of his death was separate from his 
brother, she could not be said to be in 
F&ssesslon of his estate as a limited 


owner and the brothers could not be 
said to have a right in expectancy in 
his estate. Indeed, the compromise does 
nob purport to aUcnabo any right in ex- 
pectancy. In Joijdur(/a Do si v. Saroj 
Ranjan Sinlia (5), whicli was decided 
On nth June 1929, their Lordships of 
the Judicial Committee made the fol- 
lowing observation: 

“ But it was contended that the ckrarnama 
was not binding upon the appelUiit at all: it 
w.as, in the event which had happaiied, no 
more than a gnnt in favour of the rcspon- 
dants, and while still a mere expectancy, of 
the interest in Sarat Kumari’e moiety to which 
under the will the appellant, b}' the operation 
of the jus accrcscendi, might become entitled 
on her sis:er’s death in her own lifetime; it 
was accordingly void on the principle enun- 
ciated in the decisions of the Board in Har^ 
noth KiMi' V. Indar Bahadiw Sin«jh (6) and 
AnnaJa Ro}j v. O'onr Mohcin (7), with 

reference to the attempted disposition of his 
expectancy by a pf 'Smnptive reversioner during 
the lifetime of a Hindu 'Widow, Their Lord- 
ships were not impressed by this contsiition of 
the appellant in support of which, as was ad- 
mitted, uo authority could be found.” 

“ Property ” has not been defined in 
the Transfer of Property Act. Assum- 
ing that the interest of the Hindu re- 
versioner is property, its transfer is 
clearly interdicted by the imperative 
provision of S. 6-A, T. P. Act. Bub no 
such transfer was intended to be made 
or has be^en made under the compromise 
before us. Indeed, the compromise 
does not imply a definite change of legal 
relation to any property in praesenti or 
in future. In Baraii Lai v. Salig Rain 
(8), a claim was put forward by Barati 
Lai to the property of one Bhagga Mai 
as the pei'soQ entitled to it upon the 
death of Bhagga Mai’s daughter-in-law. 
That claim was denied by Mb. Mohan 
Dai, daughter of Bhagga Mai, who assert- 
ed that her father was separate and 
that she was entitled to succeed to the 
property. The dispute resulted iruthe 
execution of a document by Barati Lai 
for a consideration of Rs. 5,000 by 
which he abandoned all his claim to the 
estate of Bhagga Mai and recognized 
the title of Mt. Mohan Dei as absolute 
owner. It was held that the transac- 
tion was not a transfer of reversionary 
rights within the meaning of S. G, T, P. 

~ 5] aTi, R. 1929 P. C. 214. — 

6) A, I. B. 1922 P. C. 403=45 All. 179=50 
I. A. 69 (P.C.). 

(7) A. I. R. 1923 -P. C, 139= 50 0*1. 929=50 
1. A, 239 (F.C.). 

(8) [1916] 38 All. 107=31 1. 0. 919=13 A.L.J. 
1141. 
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Act. In Muhammad Uashmai Ali v. 
Kaaiz Fatima (9), it was held by 
Richaid, C.J, and Banerji, J,, that there 
was nothing illegal in a person for a 
good consideration contracting not to 
claim in the event of his becoming en- 
titled on the decease of a living person. 

The compromise was clearly of the 
character of a family settlement. The 
nature and scope of a family arrange- 
ment does not appear to have been pro- 
perly understood or appreciated by the 

appellate Court. Family arrangement 
is founded 

On tbo assumption that there was an ante- 
cedent titlo of some kind in the parties and the 
agreement acknowledges and defines what that 
title was /id )u Kunioar v. Rani Hulas 

un war (10). A family arrangement is in -.no 
sense a transfer of property, for no right, vested 
or contingent is conveyed by one party to 

nrnr>o stated already the arrangement 

procc.,ds upon the assumption that one or other 
of the claimants has an antecedent title to the 
property in whole or m part or in unequal pro- 

scheme Testa, not upon 
of a •claini'^ ^ recognition 

The true character of the transaction 
appears to us to have been a settlement 
between the several members of the 
family of their dispute, each one reiin- 
Quishing all claim in respect oRthe pro- 
perty in dispute other than that falling 
to his share and recognizing the right 

woi plotted to them respecti- 

vely : Ondh Behari Lai v. Rani Meua 
unwar in) The acknowledgment of 

necessarily in- 
yolves the abandonment of the claim by 

another but this is not equivalent I 
tantamount to a transfer. 

Where the transaction was intended 
to operate as a transfer, the formalities 

Boeiatration 

and Transfer of .Property Acts have to 

be complied with. T.he imperative re- 
qnirements of these statutes cannot be 

6va 01 displaced by the parties 

choosing to describe the document em. 

0 ying the transaction as a family 
settlement when, in trnth and sub- 
stance, it was either a transfer of pro. 
perty or a deed of partition. 

It may be assumed that the previous 
dispute between the parties did not ex- 
tend to the entire estate of Shanker 
Dat Pande but w as confined 'to certain 

^(9) [1916] 13 A. L. J. 110=27 I. cTtoT”^ 

® Sar, 

(11)-[1868]n/ w. P. H.0,82. 
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sir and khudkasht plots relating to his 
share. The lower appellate Court is of 
opinion that in the absence of a dis- 
pute relating to the whole estate there 
can be no valid family settlement. The 
existence of a doubtful claim is essen- 
tial for a family settlement but the ex- 
istence of a dispute or controversy in 
proesenti is not. A family settlement 
may be supported on the ground oh 
maintaining peace and goodwill' 
amongst the members of the family, for 
the preservation of the family honour 
or of the family property and for the 

avoidance of disputes and litigation ih 
future. 

We have already noticed that Narain 
Dat Pande obtained as the result of the 
compromise a larger share in the sir 
Ian 3 than what he was legitimately 
entitled to. ^ He agreed, however, not to 
lay any claim to the property which 
stood recorded in the name of Mfc. 
Lakhpati Parain npon the latter’s death. 
Narain Dut ‘Pande retains the benefit 
of the compromise and continues to be 
in possession of the entire sir land al- 
lotted to him. Now that Mt. Lakhpati 
Parain is dead, Narayan Dat Pande re- 
pudiates that portion of the compro- 
mise which hurts his legal 'rights under 
the Hindu Law of ' succession and wants 
to take possession of the property 
which he had agreed to abandon. 
Where a reversioner for good considera 
tion agrees not to lay claim to a pro- 
perty when the succession opens out, 
he must in equity be held bound by 
that agreement. This view was sup- 
ported in principle by the decision of 
the Privy Council in Kanhaiya Lai v, 
Brij Lai (12) (at 496 of 40 All.) which 
has been followed by this Court in a 
case similar to the present (Afofi Shah 
V. Gandharap Singh (13). The ’case of 
Fateh Sing v. Buhmani Ramanji ilfakfl- 
rai (14) has been cited to us by the 
respondent. This was a case of an 
alienation by a Hindu widow, It was 
assented to by the reversioner. The 
facts of this case ^ therefore are easily 
distinguishable. Narayan. Dat Pande 
had clearly agreed in consideration 'of 
his being allowed to own and enjoy the 
whole of the land, sir khudkasht land 

(12) A. I. R. 1916 P. 0. 70=40 All. 497=45 
I.A. 118 (P.C.). 

(13) A. I. R. 1926 All. 715=48 All. 687. 

(14) A. I. R. 1923 All. 887=45 All. 853 (F, BJ. 


1930 People’s Industrial Bank Ltd v.Bam Chander Shukul Allahabad 503 

some inberesfcing questions of law and 


appertaining to the 9 annas and odd 
share not to claim any share in the 
property of Shankar Dat Pande upon 
the death of Mt. Lakhpati Parain. 
The agreement in question was valid 
in law and could be specifically enforced, 
Narayan Dat Pande is bound by this 
agreement. He is estopped in law from 
questioning it. 

The result is that we allow the ap- 
peal, reverse the decision of the lower 
appellate Court and restore that of the 
Court of first instance with costs throu- 
ghout, including in this Court, fees on 
the higher scale. 

V.B./K.K. Appeal alloiced. 
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Mukerji and Niamatullah, JJ. 

People’s Industrial Bank, Lit?.— De- 
fendant — Appellant, 

V. 

Bam Chander Shukul and others — 
Plaintiffs — Respondents. 

Second Appeal No. 1818 of 1926, Deci- 
ded on 22nd November 1929, against 
decree of Sub- Judge, Mirzapur, D/- 12th 
May 1926. 

(®) Companies Act, S, 160 — In case of 
oeath of contributory before order, to fix 
estate with liability legal heirs of deceased 
contributory must be brought on record be- 
fore order. 

An order against a deceased contributory is 
a nullity and therefore in order to fix the con- 
tributory’s estate with the liability, .those per- 
who represent^ the contributory’s estate 
should be brought bn record before an effec- 
tive order may be made. [P 504 C 1] 

w) ^®®P*nies Act, S. 171 — Leave obtained 
while suit pending— Leave is not nullity and 
suit should not be dismissed, 

Isave has been granted pending the 
***!?*( l®*ve is not to be treated as a nullity 

i V cannot be dismissed on the ground 
thStt before it commenced -no leave had been 
obtained. [p 504 0 1] 

panics Act, S, 171 — No Court ^x- 
Mpt the appellate Court cun object or ques- 

c withholding of leave under 

!>. 171 by Company Judge. 

^1*® authority who is responsible to sea whe- 
ther winding up proceedings would be properly 
pfflgnatded or not by grant or withholding of 
1® the Company Judge. If he thinks 
that leave may be granted it is not the business 
of anybody else (ezoept-tbe Court of appeal) 
to say that the leave should not have been 
granted. S04 0 1] 

At Sanyal — for Appellant. 

K* l^t Mcdaviya — for Respondents. 

Mukerji} J This second appeal raises 


arises out of the following circumstances. 
The People s Industrial Bank went into 
liquidation soma time ago and it is being 
wound up under the supervision of the 
Court, The District Judge of Allahabad 
is the Court under whose supervision it 
is being wound up at present. An order 
to pay a certain amount was passed by 
the learned Company Judge (learned 
District Judge) against two persons, 
namely Chandra Bali Shukla and a 
female, Mt. Annapurna, the wife of 
Chandra Bali Sjiukla. The order was 
sent down to Mirzapur for being execu- 
ted, The sons of Chandra Bali Shukla 
instituted the suit out of which this 
second appeal has arisen to obtain a 
declaration that the order of the District 
Judge against Chandra Bali Shukla was 
not binding on them, inasmuch as Chan- 
dra Bali Shukla was already dead at 
the date of the order. The liquidator 
was a party to the suit and one of the 
objections that he took was that the 
leave of the Court, under S. 171, Com- 
panies Act, had nob been obtained be- 
fore the institution of the suit. 

The learned Munsiff found on ail 
points in favour of the plaintiffs, but 
dismissed the suit on the ground that 
no leave had been obtained, previous to 
the institution of the suit, although the 
learned District Judge of Allahabad did 
grant leave, on 6th February 1925, while 
the suit was pending. 

The plaintiffs appealed and the learned 
Subordinate Judge, being of opinion that 
the leave granted by the District Judge 
during the pendency of the suit was a 
good one, allowed the appeal and decreed 
the suit. The result was that the plain- 
tifis obtained a declaration that, so far 
as the order of the learned District 
Judge in the company proceedings pur- 
ported to be against Chandra Bali 
Shukla, it was void and was not execu- 
table against his sons. 

The liquidator has come up in second 
appeal and he has raised two points. Tbo 
first is that the order is not a nullity 
simply because it was passed against a 
deceased person. The contention is 
that Chandra Bali Shukla was a contri- 
butory and it was in that capacity that 
the order was passed against him. We 
are not in a position to find out, at 
present, in what capacity Mr. Chandra 
Bali Shukla was held liable. Assuming 
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^ tn.it lio was a contributory, an order 
against a contributory can be valid only 
^ non ii) is obtained in his life-time. 
iiioiG can be no doubt as to the liability 
■ol his estate, but to fix it with liability 
.those persons who represent tiiat estate 
suoulu be brought on the record before 
'an odective order may be made. 

Coming to the other jsoint, no autho- 
Hty has been cited before us. Wo hava 
to remember that we arc not sitting in 
appeal against the order of the learned 
District Judge dated 6th February 1925, 
J-natwasaii appealable, order, and it 
was open to the Jiqidator to come up to 
tins Court and to have it set aside. That 
order was passed, wetaha it, after notice 
to tne liiiuidator ; for the learned Judge 
says : Fhc liquidator is absent." The 

question tiiat wo have now to answer is: 
vniethor when .a leave has been granted 

treated as a 

nullity and tbo suit is to be dismissed ou the 
ground that, before it commenced, no leave 
had been obtained ?" 

Supposing that the Court of first ui, 
sUnce dismissed the suit on the ground 
that there was no leave obtained prior 
to the institution, of the suit, what was 
there to prevent the plaintififs from 
hlmg a fresh suit ? The dismissal of the 
suit after the leave has been granted 
would be a pure technicality and would 
serve no useful purpose to anybody. We 
have noted that if a fresh suit had been 
commenced after the grant of leave by 
, he learned District Judge.no plea of 
limitation could have been successfully 

note that in this case the leave was ob, 
amed before the issues were framed. 

J he authority who is raspousiblo to 

proceedings 

would be properly safeguarded or not 
by grant or withholding of the ‘leave is 
he Company Judge, If ha fchmts that 
leave may be granted, it is not the busi- 
ness of anybody else (except the Court 
01 appeal; to say that the leave should 
not have been granted. What the 
learned Munsiff has done is to sit in ap- 
peal against the order of the learnad 
District Judge and practically, to set* it 
aside. A Puyab case has been cited to 
us ; see Amritsar Banking Go. Ltd v 
Mohan Lai (1), on behalf of the appel: 
lant ; but that was a case iu which the 
Judge, being seised of the comnany pm 

13 P.Rri^i7~ir^7^ 

P. h. R. 19 J 7 . ' 


193C 

ceedings, granted leave and the Chief 

Court set aside that order on the ground 

that in the circumstances of that par- 

ticular case, it was not expedient, to 

grant the leave and the learned Judoa 

in the Court below had not cousiderel 

properly whether the interests of the 

winding up would be served by granting 

the leave. That case has no application 
Jiere, 

Ueare of opinion that the appeal 
ought not to succeed and we accordingly 
dismiss it. Parties must pay their own 
costs throughout. 

A.R./R.k. Appeal dismissed* 
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Sen and Niamatullah, JJ 

Bajrangi Misir — Defendant — ■ Ap- 
pellant. 

V. 

Padarath Singh and others — PlaintiS 
and Defendants — 'Respondents. 

Second Appeal No. 125S of 1927, De- 
cided on 20th February 1930, from 
decision of Addl. Sub-Judge, Jaunpur, 
D/. 25th March 1927. 
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• 5 *^ Law — Alienation— Legal nece>* 

sity— Two members of joint Hindu family 
between tbemselves and their soni oc' 
cupying respectable positions in their 
society ana village, borrowed Rt* TO on 
mortgage of joint family property and 
Spent the tame on Gauna ceremony of 
daughter of their family — Money spent is 
warranted by legal necessity. 

While consideriag legal necessity for a 
mortgage social con a ids rations cannot bs 
Ignored, If, having regard to what is custom 
mary in the society to which the family belongs 
a certain expenditure is reasonable such that 
a prudent man similarly situated would inour. 
or such that other membars, if adult, are likely 
to sanction, it may well bs regarded as money 
spent on legal necessity, The circumstanoea 
of the particular family, such as Its means, 

social customs and sentiments, the purpose on 

which the sum in question is to be spent, its 
adequacy or otherwise are some of the oon* 
siderations which will determine the propriety 
of the expenditure in a given case, 

Wh«0 two brothers who are members of a 
1®**" family between themselves to* 

getner with their sons and occupying a respec- 
table position in the village and^ in their 
society borrow Rs, 70 on a mortgage and spend 
the Sum on the Gauna ceremony of a daughter 
of their family, the money spsnt must he held 
to be Warranted by legal necessity and as sueh 
binding on the sons : 37 Gal. 1, Bel on. 

^ [P505 02,P506 01] 

lb) Hindu Law— Alienation •— Manager- 
Necessity — Interest — Two brothers wh® 
were members of joint Hindu family bet* 
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ween themielves and their sons mortgaging 
property and agreeing to pay interest at one 
per cent per mensem— Stipulation, in de- 
fault of payment of interest at end of year, 
for compounding interest at the end of that 
year is not unreasonable. 

If manager mortgagor agrees to pay an ab- 
normally high cate of interest, it is the diitv of 
the mortgagee to satisfy the Court that 'the 
mortgagor could not have rais.Hl money at a 
lesser rats of interest or that the rate agreed 
on was other wise justified. Hut if the rate of 
interest is prima facia reasonable it miy ba 
considered to he justified. 

Where two brothers, who are members of a 
joint Hindu family bstweoa theinseh'es and 
thtjr sons, mortgage property agreeing to pay 
interest at 1 par cent per mensem and fur- 
ther stipulate that if interest is not paid at the 
eud of a year it shall be added to principal, aud 
interest at the contractual rata is to run on the 
amount of principal and interest, 
such stifulatioii is not "unreasonable : A, I. R. 
1319 P. C. 12, Exnl. [C 506 C -i] 

^ciTnandan Prasad — for Appellant. 

U, S. Bajpai — lov Reapoadents. 

Niamatullah. J.— This is a defen- 
dants appeal arising out of a suit 
brought by the plaintififs-respondents for 
enforcement of a hypothecation bond 
dated 24th November 1914 executed by 
Udit Misra, defendant 1, and Liachhinan 
Misra, defendant 2. , Defendant 3 is the 
son of Udit Misra and defendant 4 is 
the son of Lachhman Misra. They 
were both infants when the mortgage 
eed was executed. The sum advanced 
under the deed in suit is Es. 300 , The 
rate of interest agreed on is 1 per 
uent per month. The mortgage money 
IS payable in two years time. It is 
Agreed that if interest is not paid at the 
und of a year it shall be added to the 
principal, and’ interest at the contrac- 
ual rate is to run on the aggregate 
amount of principal and interest. No 
payment was made and the sum claimed 

t/ 5 came to 

8. tlo0<9>0 at the date of the suit, 
namely, the 30th June 1926. 

he only defences to which it is neces- 
ary to refer are: (i) that there was no 
ogal peoessity for the loan contracted 
defendants 1 and 2; and (2) tbat,'at 
ny rate, the high rate of interest which 

^*0 pay was not 
n any family necessity. 

Au t ^ ^be lower Oourbs have found 
_ at a sum of Es. 230 out of the consi* 
of Bs. 300 represented an ante* 

Atij n* payable by defendants 1 
ha 2, The question of legal necessity 
an thus be raised only with regard to 
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the sum of Rs. 70. Both the Courts aro 
again agioed that this sum was bor- 
lowed by dcfeiidants I and 2 for 6X- 
psnsos of the Gauua ceromony of tha 
daughtei of oiio of the executants. It; 
should he manfcionod that the first two 
defendant-s aro brothers and mombers of 
a joint Iliadn family betv.'cen them- 
selves together with their sons, defen- 
dants 3 and 4, The Court of first in- 
stance held that the expenditure of 
money on the Gauna ceremony of a 
diiughtci is not warranted by legal neces- 
sity. The lower appellate Court has 
taken a diherent view and held that a 
loan for meeting the expenses of Gauna 
ceremony is justilied and should be con- 
sidered to be for legal necessity and 
binding on other members of the joint 
Hindu family. As regards the rate of 
interest, the two lower Courts have 
likewise diO'ered, the Court of lirst in- 
stance holding that the stipulation as 
to compound interest has not been shown 
to be iustiQed; the lower appellate Court, 
on tha other hand, is of opinion that 
the rate of interest stipulated for in the 
bond in suit is reasonable and should be 
considered to ba justified by the neces- 
sities of the case. 

It has been argued before us on be- 
half of the defendant-appellants that 
the Gauna ceremony is not essential ac- 
cording to the rules of Hindu Law, The 
learned advocate for the appellants has 
not been able to support his contention 
by any authority. On the other hand, 
tha view taken by the lower appellate 
Court is based on Ghuraman Saktt v. 
Gopi Sahu (t) in which it was held that 
a Hindu widow governed by the Mitak- 
sbara Law was competent to make a 
gift of a reasonable portion of her bus- 
bond’s immovable property to her 
daughter on the occasion of her Gauna 
ceremony and that such a gift is bind- 
ing upon the reversionary heirs of 
her husband. The principle underly-; 
ing this view takes account not 
only of what is strictly enjoined by' 
rules of religion but ^also of social con- 
siderations which cannot be altogether 
ignored. If, having regard to what is 
customary in the society to which the 
family belongs, a certain expenditure is 
reasonable, such that a prudent man 
similarly situated would incur or such 

(1) [19101^ CalTls^O C. iTc: 

945=13 0. W. N. 994. 
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that other members, if adulfc are likely 
to sanction, it may well be regarded as 
money spent on "legal necessity,” a 
piirase which is not capable of an ex- 
haustive definition. The circumstances 
,of the particular family, such as its 
moans, social customs and sentiments, 
,fche purpose on wliich tlie sum in ques- 
tion is to be spent, its adequacy or 
otherwise, are some of the considerations 
which will determine the propriety of 
'the expenditure in a given case. The 
defendants are Brahmans occupying a 
respectable position in the village and 
!in their own society. It was nob at all 
unreasonable that a sum of Rs, 70 
should have been spent on the Gauna 
ceremony of a daughter of their family, 
jWe are therefore of opinion that the 
’expenditure was one which a prudent 
man would incur and which defendants 3 
and 4 would have incurred if they had 
managed the affairs of the family. 

As regards the rate of interest agreed 
to by the executants of the deed in suit, 
it has been argued before us that in the 
absence of evidence establishing the 
necessity of borrowing at compound 
rate of interest no more than simple in- 
terest should be allowed as was done 
by the Court of first instance. Refer- 
once has been made to the dictum of 
their Lordships of the Privy Council in 

Nazir Began v. Bacjhunath Singh (2) 
that 

it is incumbent ou thqsa who support a 
mortgage made by the mi-nager of a Hindu 
family to show not ouly that there was neces* 
sity to borrow, but that it was not unreasonable 
to borrow at some suoh high rate and upon 
some such terms, and if it is not shown that 
there was necessity to borrow at the rate and 
upoQ the terms contained in the mortgage that 
rate and those terms cannot stand/* 

The rate of interest agreed on in that 
case was Es. 2-8*0 per cent per mensem. 
On failure to pay interest at the end of 
six months, enhanced rate of Hs, 3-2-0 • 
per cent per mensem was payable be- 
sides the interest being added to the 
principal. We do not think that their 
Lordships intended to lay down that 
the creditor must invariably establish 
by evidence that the particular rate of 
interest whioh a member of a joint 
Hindu family agreed to pay, however 
reasonable^ it may appear to be on the 
face of it, is the lowest rate at which 
the borrower could ha ve raised the 

( 2 ) A. I. R. 1919 P. c. i2=u All. 571=16 

I, A. 145 (P.C,). 
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money needed for the purposes of the 
family. We think if the rate of in-’ 
terest is prima facie reasonable it may 
be considered to be justified. If, on the 
other hand, the borrower agrees to pay 
an abnormally high rate of interest, it 
is the duty of the creditor to satisfy 
the Court that the borrower could not' 
have raised money at a lesser rate of’ 
interest or that the rate agreed on was' 
otherwise justified. In the case before 
us, it is conceded that interest at 12 per 
cent per mensem is itself reasonable, 
It is the stipulation for compounding 
the^ interest at the end of each year 
which is objected to. We do not think 
that such stipulation is, under the cir- 
cumstances of this case, at all unreason- 
able, The creditor has a right to expeotl 
that the interest would be punctQaily| 
paid at the end of the year as agreed 
and that if it is not paid when it falls 
due, he would be compensated by in- 
terest being paid on the unpaid interest., 
For these reasons we are of opinion that| 
no case has been made out for interfer- 
ence with the rate of interest payable 
under the deed. 

^ It is true that a sum of Rs. 300 ori- 
ginal! y borrowed £as now swelled to 
oyer Rs, 1,100, but apart from any ques- 
tion of undue influence which has not 
been raised, it is not suggested that the 
Court has any power to relieve the ap- 
pellants of what is largely attributable 
to their own default in paying interest 
regularly as it accrued due. In the 
view of the case that we have taken, 
we sustain the decree of the lower ap- 
pellate Court and dismiss this appeal 
with costs including in this Court fees 
on the higher scale. 
p.n./r.k. Appeal dismissed. 
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Sen .4.ND Niamatullah, JJ. 

Deo Narain — Plaintiff — Appellant, 

V. 

Bhola Singh and others — Defendants 

^Respondents. 

Second Appeal No. 1348 of 1927, Ds* 
cided on 21st February 1930, from deci- 
sion of Dist. Judge, Allahabad, D/- 28th 
March 1927. • 

(a) Regiftration Act, S. 17— Redempti®® 
not allowed for 54 yean under mortgeS® 
deed— -Subiequent agreement between mort- 
gagor and mortgagee allowing mortgagot t® 
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vedeem at any time on payment of Rg. 200 
“Such agreement is compulsorily regis* 
treble and cannot be proved in evidence, if 
not registered, for redeeming before expiry 
of 54 years. 

Under the terms of the mortgage deed re- 
demption was not permissible for 51 years. 
But mortgagor sued mortgagee before the ex- 
piry of that period relying on the agreement 
between himself and .the mortgagee, which 
allowed him to redeem regardless of the term 
of 54 years if he paid to the mortgagee Rs. 200 
by a certain date. The agreement was not 
registered. 

Held', that the covenant which the mort- 
gagor sought to enforce was one by which the 
mortgagor’s right to retain possession for 54 
years was limited if not extinguished in so far 
as it becams redeemable at any time after pay- 
ment of the amount agreed on and as such the 
agreement was compulsorily registrable and 
not admissible in evidence for the purpose for 
which mortgagor desired to use it. [P 508 C ij 

(b) Contract Act, S. 39— S. 39 does not 
apply where mortgagee fails to pay Re, 821 
out of total consideration of Rs. 1,800. 

Section 39 has no application where out of 
the total consideration of Bs. 1,800 the mort- 
gagee fails to pay a sum of Rs. 82 to pay the 
prior incumbrances, and so he can insist on 
the mortgagor to perform his part of agree- 
ment, under the deed not to redeem for 54 
years: 34 Ml, 659, Dist. [P 508 G 2] 

-P, L, Barter ji — for Appellant, 

K, N. Katju d,xi& B. C. Gangoli — for 
Respondents. 

Niamatullah, J. — This appeal arises 
Out of a Suit brought by the plaintiff 
appellant for redemption of thi ■ee mort- 
gages; tl/PO of 3rd February 1916 and a 
third dated 10th August 1918, executed 
by defendants 10 and 11 in favour of 
defendant 1 for Es. 1,100, 300 and 500, 
lespectivoly. One of the condit ions 
agreed on was that the mortgagors 
would not be at liberty to redeem with- 
in 64 years. The equity of redemption 
Bu^eQuently passed to the plaintiff by 
a deed dated 9th August 1919. The 

was brought on 30th Janu- 
Mdemption in disregard of 
e terms of 64 years already referred to. 
be pleas in defence, which it is 
QOcessary to mention for the purpose of 
®PPoal, were: 

was premature, and (2) 
ii»J having performed his 

!«!I ® ®®“t<;aot, In that he failed to pay a 

® mortgagee, as he 

dAfli* t *** r®^® ^®“® 1*^ terms of the mortgage 
Si w ** entitled to insist on the term of 
n Vu ^he mortgage deed. 

,r lower Courts have dismissed 

® suit, holding against the plaintiff- 

Ppellant on both the grounds referred 
bo above. 


The same two grounds have been 
piessed in appeal before us. The plain- 
tiff-appellant relies upon an agreement, 
dated 19bh February 1921, which, ac- 
cording to him, relieves him of the con- 
dition which prohibits redemption with- 
in 54 years. It appears that the plaintih 
and the mortgagee ha3 ditferGnees 
regarding certain matter in respect of 
the mortgage in question. They agreed 
inter alia that, if the plaintiff paid a 
sum of Rs, 200 over and above the mort- 
gage money due under the three deeds, 
by 20th March 1924, he would be en- 
titled to redeem, regardless of the term 
of 54 years originally stipulated for in 
the mortgage deed. This agreement 
was not registered. The plaintiff-ap- 
pellant sues for redemption before the 
expiry of that term, relying on the con- 
dition agreed to in the document already 
referred to. The defendants success- 
fully contended before the lower Courts 
that the agreement not having been 
registered is not admissible in evidence 
for the purpose of relieving the plainfeiH 
against the stipulation postponing re- 
demption for 54 years. It appears to 
us that the decision of this question 
must turn on the applicability or other- 
wise of S. 17, Registration Act, to the 
condition embodied in the agreement 
entitling the plaintiff to redeem at any 
time before the e-xpiry of 54 years, for 
which term redemption was not per- 
missible under the mortgage deed. The 
learned advocate for Hhe appellant re- 
lies on S. 17, sub-S. 2 (ll), and contends 
that the agreement is no more than a 
receipt as it acknowledges payment by 
the mortgagors of two sums of Rs. 75 
and 81 and, as such, it is exempted from 
registration. We are unable to accede 
to this contention. It is true in one part 
of the agreement receipt of the two sums 
is acknowledged; but the document is 
relied on by the plaintiff-appellant not 
as a receipt but as one entitling him to 
enforce an agreement under which the 
defendant mortgagee bound himself to 
allow redemption at any time- in case 
the plaintiff- appellant paid the sum of 
Rs. 200 before 20th March 1924. In 
other words, the document dated 19th 
Febrnary 1924 is not only a receipt, as 
one part of it would make it, but a good 
deal more, having regard to the rest o-f 
its contents. The question which we 
have' to decide as regards the admissibi- 
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condition bo which raferenca has alraidy 
boon made, makes it a document which 
cioates, declares, assigns, limits or ex- 
tinguishes any right, title or interest in 
an immovable property of the value of 
'Ks, 100 or upwards. We think that 
the covenant whicJi tiie plaintitf-appel- 
lant seeks to enforce is clearly one by 
which the mortgageo’s right bo retain 
possession of the mortgaged property 
for the full term of bl years is limited, 
if not extinguished altogether, in so far 
as the mortgage becomes redeemable at 
an\ cime after the jdaintitf-appellant 
piys Rs. 200 on 20th March 192d. This 
being so the agreement dated 19th 
February 1921 has been rightly held by 
she lower Courts to bo compulsorily re- 
gistrable and therefore nob admissible 
in evidence for the purpose for which 
'tne plaintirf .appellant desires to use it. 

Another line of argument adopted by 
the learned advocate for the appellant 
13 that the mortgagee failed to pay a 
sum of Rs, 82 to a prior usufructuary • 
mortgagee out of a certain sum which 
had been left with the defendant mort- 
gagee for payment to prior mortgagees. 
That the defendant did not pay off such 
pi lor mortgagee is no longer in dispute. 
It has, however, been found by both the 
Courts below that the defendant mort- 
gagee paid more than had been left with 
im for disciiai'ge of certain incumbran- 
C03 which do not appear to have been 
clearly specified. The mortgagee did not 
pay the sum of Rs. 82 partly because 
the funds left with him for payment to 
pi 101 mortgagees had been exhausted 
and partly because the particular mort- 
gage under which the sum of Rs. 82 was 
due had not been specific. The argu- 
ment, therefore, put forward on behalf 
of the appellant that the mortgagee, not 
having performed his part of the con- 
tract, is nob entitled to insist on the 
mortgagor performing his part namely, 
that he should not redeem within 54 
years, cannot stand. Apart from this, 
we are of opinion that, even if the mort- 
gagee had been in default in that con- 
nexion, the argument put forward .on 
behalf of the appellant could not have 
succeeded. It is sought to bo supported 
by reference to Ghhatku Rai v. Baldeo 
Shukul (l), where, out of a sum of 


m 


Rs. 599-15.0, bo be advanced under fch 
mortgage deed, the mortgagee had ti 
pay Rs. 50.15.0 in cash and the rest o 
the mortgage money was left with hin 
for payment to prior incumbrancers 
The mortgagee failed to pay off such in. 
cumbrances. It was held, on general 
equitable grounds, that the mortgagee 
could not insist on the long term of ten 
jeais. Tne judgment of the learned 
single Judge of this Court, which was 
reversed in Getters Patent appeal, make 
mention of Ss. 39, 55 and 73. Contract 
Act, which had been relied on before 
him. Though the judgment of the 
Bench hearing b 's Letters Patent appeal 
does not make any men tic n of S. 39, the 
ratio decidendi adopted b- it could only 

bo based on that section which provides 
that if 

I ^ 

A pirby fio a contract has refused to perform, 
or disabled himself from parforming, his pro* 
miso in its aatirety. the promisee may pvt an 
end to the contract,” 

The view which commended itself to 
that Bench apparently is that where out 
of Rs. 599 the mortgagee failed to pay 
anything more than Rs. 50, he should 
be deemed to have 

refused to perform or to have disabled him* 
self from performing, his promise” 

practically in its “entirety," The cir- 
cumstances before us are altogether 
different. Here the mortgagee, if he be 
considered to have been at all in default, 
has failed to pay Rs, 82 out of a total 
consideration of Rs. 1,800. Under these 
circumstances, we are of opinion that 
the terms of S, 39, Contract Act, arfi 
wholly inapplicable to the case befoie 
U9. Indeed, it has been doubted whe* 
ther the provisions of that section are 
applicable to a case of mortgage whieb 
is a transfer and beyond the domain el, 
contracts to which alone S. 39 is appli-| 
cable. It is not, however, necessary fufj 
U9 to express an opinion on this qossJ 
tion. We assume that the provisions oh 
that Section are applicable in a props^j 
case, but hold that it is quite inappli* 
cable to the circumstances before uw 
Neither of the grounds urged in appeal 
before us can be sustained. Accordingly 


we uphold the decree of the lower ap- 
pellate Court and dismiss this appeal 

• I I j 


with costs. 
p.n./r.k. 


AppeOil disfnissidt 
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A. I, R, 1930 Allahabad 509 

■ Baneeji and Young, JJ. 

Brijmohan Lai and Plain- 

tiffs — A^ppellants, 


T t 

Mt. Mahbuhan and anothet — Pofen- 
dants — Respondents. 

Second Appeal No. 595 of 1927. Deci- 
ded on 6th January 1930, from decree of 

Dist. Judge, Bareilly. D/- 30fch Novcm- 
her 1926. 

Parlilion Act (4 of 1893), S. 4-Suit by 
•tranger-Court must find whether house is 
dwelling house belonginj to undivided 
ramily, and if any member undertakes to 

buy hit share must value the house in fit 
manner. 

for a Court when a «>uit is iu- 
Btituted by a stranger to an undivided family 
for partition of a house to find first whether 
the house in question was a dwelling house 

?her fcbS^? an undivided family and fur- 
ther that if a member of an undivided family 

who was a shareholder in that dwelling house 
undertakes to buy his share to value the S 

theCon*i?eJ^ ^ manner that 

the Court should think fit, fp 509 c 21 

S. Baipai-lor Appellants. ^ 
c. Das for Respondents. 

7 M ^ Plainfcifl’g 

for partition of a house, 
the honsa was mortgaged and a deoree 

r»U f* plaintiffs for 

sale under 0. 34. B. 4. Civil P. C. At 

the auction sale, which took place in 

‘i® P«ohased 

Mt fc® u®' 100- Defendant 1 

® o' ‘‘>0 original 

a one.fliTfV ^ a decree for 

she had a 1 house, although 

The suit whole of the house. 

arisen wa?f ° 

applied fm nf and defendant 1 

tbf Under s\ p:?v°' 

she ehonld be ■n^““i‘0“ 

whole of ti,.®L®* *0 PuiohasB the 

was * X „^® »“'^ongh her share 

acting nnd*r'«**x *o loirned Munsiff 

deed in f.yonr^r^fMlhb"^ “ 

iore thf iMrn^ S?”.''. “P *“ *PP®»‘ •>e- 

‘'"'0 points* urea? ‘'*® 

®' *. Partition ®Acl ''®f® 

aa tba u “ot apply mas- 

•dwelling hoMe® ''»® oot 

inW-k*? L? some yeara 

of value of 

lOO. ^ “ouse was more than 

plaintiff’a appeal was dismissed 



and they have come up in second appeal 
to this Court. 

If; lias been urged by Hr. Kunzru 
SfPIvGaiing on behalf of tho arpeJIants 
that before an order could bo passed 
under S. 4, Partition Act, there most 
be a bnding by the Court that the 
house that was being partitioned was a 
awclling house belonging to an u-'di 
vided (amily, and secotdiy that tt 
Court should make a valuation of the 

property which tho Courts below haa 
not done. 

Section 4, Partition Act, lays down 
that \\liei6 a share of a dwelling iiouse 
belonging to an undivided family has 
been transferred to a person who is not 
a member of siich family and such trans- 
feree sues for partition, the Court sha,ll 
if any membei of the family being a 
shareholder undertakes to buy the sh'are 
of such transferee, make a valuation of 
such shale. It is, therefore, necessary 
for a Court when a suit is instituted by- 
a stranger to an undivided family for 
partition of a house to find first whether 
the house in question was a dwelling, 
house and belongs to an undivided’ 
family and further that if a member of' 
an undivided family who was a share-) 
holder in that dwelling house under-; 
takes to buy his share, to value thef 
share, the valuation to be decided in 
any manner that the Court should think- 
fit. This, in our opinion, clearly indi- 
cates that tho Court must frame issues 
relating to these t\iro matters, namely, 
as to whether the house was a dwelling 
house belonging to an undivided family, 
and secondly, as to what was the pro- 
per value of the share that the Court 
could award under S. 4 for the transfer 
to the defendant shareholder. 

In this ease, in our opinion, there has 
not been a proper trial of these tw’o 
points. We are, therefore, of opinion 
that the Court below should record 

findings on the following issues; 

(1) Whether the ho\ise in enit is a dwelling 
house within the meaning of S. i, Partition 
Act ? 

(2) If it Is, what is the value of the plaintiils’ 
share ? 

Parties will be entitled to adduce 
fresh relevant evidence, Findings are 
to be returned within three months. 
Objections, if any, should be filed 
within ten days of receipt of the 
findings. 

T.B./h.K. Case remanded^ 
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MUKEIiJI AND BeNKET, JJ. 

Chutian Tell — Defendant — Appel- 
lant. 

V. 

Mt. lldiid Khdtiin and others — Plain* 
tiffs — Respondents, 

Letters Patent Appeal No. 53 of 
1928, Decided on 27 bh January 1930, 
from judgmen t of Dalai, T., D/- 15bh 
March 1928. 

(a) Civil P.C., S. 100 — Lower Court try- 
ing to fit facts with law — Finding of fact of 
lower Court can be set aside in second ap- 
peal. 

Where the Judge of the lower Court proceeds 
by htuliDg out what the law is in order 
that ho might arrive at a finding of fact, it is 
open to the appellate Court iu second appeal 
to set aside the finding of fact and arrive at a 
finding of his own, [p 511 c 2 ) 

(b) Deed — Construction — Land let out &0 
years before institution of suit and built 
upon — 20 years after terms of tenancy al- 
tered— There is no presumption that there 
was no Consideration for altered agreement. 


The lower appellate Court held tha 
soma 60 years prior to the institufcior 
of tho suit, the site of the house had 
been let oub to the ancestor of Fattu, 
tliLxt that ancestor built the house, and 
that in 188-1 new terms were obtained 
for the tenancy, bub that agreement of 
1834 was void for want of consideration. 
On these findings the learned Judge of 
the lower appellate Court affirmed the 
decree of the first Court d ismissing the 
claim for ejectment. 

In second appeal the learned Judge 
of this Court, who heard it, came to the 
conclusion that . the lower appellate 
Court h id nob properly read the agree- 
ment of 1834, and that if it had read it 
properly along with other evidence, the 
vague evidence, on which it relied to 
found a permanent lease, would not 
have sufficed. 

In appeal it has been contended that 
the learned Judge of this Court has up- 
set a finding of fact 


Where land has been let out about 60 years 
back and built upon by the tenant, if aub- 
aequeutly new terms were obtained for the 
tenancy the fact that these terms ware ob- 
tained about 40 years before institution of the 
suit does not raise any presumption that there 
was no consideration for altered agreement. 

[P 511 b 1] 

A. Kku'Cijd for Appellant. 

Mushtaq Ahmad— (or Respondents. 

Mukerji, J.— This is the defen- 
dant’s appeal and arises out of a suit 
for ejectment and arrears of rent 
brought against him by the plaintiff- 
respondent 1. 

The claim for ejectment failed in the 
two Courts but succeeded in this Court, 

The plaintiff’s case was that in a place 
called Serai Daim Khan, in the town of 
Moradabad, defendant 2, Fattu, held, as 
the plaintiff’s tenant, four houses, that 
under the terms on which the defendant 
held, falling into arrears of rent' brought 
about forefeiture of the tenancy, and 
that the original tenant, namely Fattu, 
defendant 2, did not pay rent, and, on 
the other hand, without any title to do 
so, transferred the building to de- 
fendant 1, Ohhuttan. The plaintiff ac- 
cordingly claimed arrear of rent and 
•claimed ejectment of defendants 1 and 
2. The defence set up was that Fattu 
held under some sort of permanent 
tenancy, that the original tenant was 
given the site on which to build and 
on a small rent to be paid annually. 


The learned Subordinate Judge, it ap- 
pears to us, tried to find facts which 
would would fit in with one of the two 
Privy Council cases whioh were cited 
before him, and one of whioh has been 
mentioned in his judgment, namely 
J agaveera Mama v. Alawarasa Asari (1). 
The other Privy Council case is said to 
be Afzalunnissa v. Abdul Karim (2), 


In the earlier of the two oases it was 
found as a fact that the tenants held on 
more or less a permanent lease on a 
fixed rent. They improved the land, 
and thereupon the landlord claimed a 
higher rate of rent. Their Lordships of 
the Privy Council held that there was 
no consideration for the agreement to 
pay enhanced rent,’ If tha judgment of 
the Privy Council be carefully read, it j 
will be found that there were numerous 
cases brought before Courts, and oneo* 
tha cases was taken to be a sort ol a j 
specimen case on the decision of whion | 
all other cases were to be decided. Tha i 
case that was really considered by their m 
Lordships of the Privy Council was 0 ®® ■ 
in which the enhanced rent had heeH ;# 
paid only “once or twice,” There I 
some connected., cases in which 
hanced rent had been paid for not loW | 
than 40 years. Their Lordships of thsj 


( 1 ) 

( 2 ) 


A. I. R. 1918 P. 0. 173=43 Mad. 174=^ 


I. A. 196 (P.0.1. 

A. I. a. 1919 P. 0. 11=47 Oal. 



131 (P.C.). 
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Privy Council wora careful enough to 
distinguish those cases, and in the con- 
cluding portion of their judgment they 
observed as follows 


oas88 had bsca oxamined saparatoly, 
11 distinctions had been drawn bstwean cases 
where the higher- rata was paid for 40 vears 
and cases where it was only paid once or twice 
It the possibility of presuming a lost patta at 
eight fauams or lost proof of consider atiou 
had_ been mooted, if the origin of these ten- 
ancies had been investigated and the terras of 
the original contracts f ally discussed, other 
questions might possibly have arissu : (see 
p. liO of the report.’*) 

The case before their Lordships of the 
Privy Council, as we have already sta- 
ted, was decided on consideration of the 
fact that only ‘once or twice’ the eu- 
nanwd rent had been paid. In this 
particular case before us we have the 
apeement of 1884: entered into not less 
|thaa 40 years before the institution of 

of 40 years it is 
I imcult to Say for anybody how the 

.agreement came to be executed by the 
aetendants predecessor-in-title. We 

in the circumstances, 
Chat there was a good consideration for 
one altered agreement, although at this 
distant date the nature of the conside- 
ration is not available for proof. The 
other case on which the learned Judge 
e lower appellate Court has relied 
nla^ l;hat where there is a com- 

nftrma payment of rent of- a 

nidA libere can be no con- 

ra ion for enhancement of the rent. 

in nn^ Judge of this Court was 

thfl ^«J^****°'^ quite justified in treating 
Con J » **^0 lower appellate 

as ife ® defective inasmuch 

the consider the effect of 

Judgfl learned 

<»«aeaMook auL*'’'’ r ■ 

He 1 >aa 1 p *1 evidence was this, 

oral consideration the vague 

establish th^ supposed to 

lease commencement of the 

the findinff^fw**®®’ came to 

exist on a fixed^ ^ permanent lease did 

conclusion to this 

®0nb of iflo? totally Ignored the docu- 
1884 “ it be a fact that in 

aanfc 1 - P'®/oc0ssor.in.title of defen- 
fconsflo a admitted that the 
be^ would h^M f iS° landlord, and that 

vaoate fb ^®“t and would 

the Ven^ failure to pay 

*ba Iowe/Ynl.^ 1 *?® Judge of 

appellate Court would not 


have come to the conclusion that the 
person who was making that contract 
in 1884 was holding on a permanent 
lease. It appears to us that the learned: 
^subordinate Judge wanted to find facts' 
which would fit in with the Privy Coun- 
cases which were cited before him ' 
He really proceeded by finding out what 
tbe law IS in order that he might arrive 
at a finding of fact. 

In our opinion the learned Judge of 
this Court was fully justified in sotting 
aside the finding of fact of the lower 

appellate Court and coming to a finding* 
of his own. “ 

In the^ result the appeal fails and is 
hereby dismissed with costs, 

M.k./r.k. Appeal dismissed , 
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Sen and Niamatullah, JJ, 

Abdul ]\l'u,walz Defendant "" Appel- 


V. 


Tahsildar of £:as/ifpwr— Plaintiff- 
Respondent. 

First Appeal No. 12 of 1929, Decided 
on 19th February 1930, from order of 
Sub-Judge, Nainital, D/- 26th July 1923. 

Provincial Insolvency Act, S. S3, read 
with Kumaun Rules 11, 12 and 24, Notifi- 
cation No. 543/7-421, published in U. P, 
Gazette of 3rd April 1926— Annulment of 
alienation. 

Annulment of an alianafcion under S. 53 
Insolvency Act, is invariably "in pursuance’’’ 
of the order of adjudication. If, thavefore, the 
order of adjudication was made before -the 
notification, the application for annulment 
of a transfer made by the insolvent would ba 
subject to the-Kumaun rules and not to the 
arrangement introduced by tbe notification. 

[P 512 C 2] 

A. Sanyal — for Appellant. 

K, N. Katju and M, N. Eaina—iov 
Respondent. 

mamatullah. J.— A preliminary oh- 
jection has been taken to the bearing of 
this appeal on the ground that no appeal 
lies to this Court from the order of Mr. 
G. L. Viviaii, the Deputy Commissioner 
of Kumaun, 'dated 26tb July 1928, passed 
in insolvency proceedings. 

One Mubarak Husain was adjudged 
insolvent on 8th December 1925 on ap- 
plication ' presented by his creditor 
Sukhdeo on 28tb March 1924 and the 
I3th May 1925. He had executed a 
mortgage deed, dated 30th December 
1922 in favour of Abdul Muwali, the 
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appellant. Tha Tahsildar of Kashipur 
who was appointal receiver made an ap* 
plication for annulment of the mortgage 
iiEoreisaid on lOth January 1928. The 
Deputy Commissioner, Naini Tal, who 
exercised the powers of a civil Court 
under the Insolvency Act, annulled the 
mortgage impugned by the receiver, 
under S. 5J, Insolvency Act. The pre- 
sent appeal was liled Ijy the mortgagee 
Abdul Mu wall impugning the correct- 
ness o; the order ci the Deputy Com- 
missioner referred to. 

It has been argued for the respondent 
tlut the forum of appeal from the order 
o! the Deputy Commissioner exercising 
jurisdiction of a civil Court under the 
Provincial Insolvency Act is the Court 
of the Commissioner, Kumaua Division, 
and not tliis Court. The contention is 
based on Rr. ll, 12 and 21 of the Kutnaun 
rules which, it is alleged, are applicable 
to tha present case. Assuming for the 
present, that the rules are applicable we 
have no hesitation in holding that the 
appeal lay to the Commissioner, Ku- 
mauD Division, and not to this Court. 
R. ll provides that: 

tho Cowmissiouer shall exercise the powers 
and perform the duties of a High Court for 
the Kumaun Division for tha purposes of all 
.^cts other than the Succession Act, 1865, the 
.Vet, 1832 and the Railways Act, 


Rule 12 ( 2 ) authorizes the Deputy 
Commissioner to exorcise the pov/ers and 
perform the duties of a District Judge 
for the purpose of all Acts other than 
the Succession Act, I 860 . R. 2i makes 
decrees and orders passed by the De- 
puty Commissioner to be appealable to 
the Commissioner. It is clear from 
these provisions that the Deputy Com- 
missioner, Kumaua Division, is a Dis- 
trict Court within the meaning of S, 3 , 
Provincial Insolvency Act, and the 
Commissioner of Kumaun Division is the 
High Court for the purposes of S. 75 of 
the same Act and therefore an appeal 
from order setting aside an alienation 
which lies under S. 75 to the High Court 
must lie to the Court of the Commis- 
sioner, Kumaun Division, who has the 
power of a High Court in that respect. 
If therefore the Kumaun rules are ap- 
plicable to the case, the preliminary 
objection raised by the learned advo- 
cate for the respondent is irresistible. 

As to whether the Kumaun rules are 
applicable, a reference to notification 


No. 543/7-421 published in the U, P, 
Gazette of 3rd April 1926 leaves no 
room for doubt that the Kumaun rules 
continue to apply, though the notifica- 
tion has transferred the jurisdiction of 
the Deputy Commissioner in certain 
civil nmtters including insolvency pro- 
ceedings to the District Judge of Pili, 
bhit. If the arrangement introduced by 
the notification applies to the present 
case the jurisdiction of this Court can- 
not be questioned. But a certain 'qua- 
lificition,” which has been superadded 

to^ the notification, runs as follows: • 
“Nothing in this notification ..... shall 
opscate to afiect the disposal of: (a) any suitor 
proceeding instituted before the first day of 
.April 1926, in any Court or before .any officer 
of the Kumaun Division; or (b) any applica- 
tion, appeal, review, revision, 'proceedings in 
execution, or other proceeding filed or taken, 
whether before, on ox after the said day is any 
such Court or before any such officer, in con- 
iiinuafcma or pursuance of any suit or proceed- 
ing defined in para, (a), but all such appHca* 
tions, suits and proceedings shall bs heard and 
decided as if ^this notificatiou had not been 
issues! .” 


Though the application for annulment 
was made after the date of this nofciB- 
cation, the order of adjudication 
and the applications for adjudication 
wore made before the date of the afore- 
said notification. We are of opinion 
that the application, dated 10th January 
1928 for annulment of the mortgage deed 
executed by the insolvent, was "in pursu- 
ance of” the insolvency proceeding. Wej 
think that annulment of an alienation; 


under S. 53, Insolvency Act, is invariably 

in pursuance” of the order of adjudica-j 
tion. If, therefore, the order of adjodi-j 
cation was made before the notification, 
as is the case here, the application forj 
annulment of a transfer made by the 
insolvent would be subject t 3 the, 
Kumaun rules and not to the arrango*! 
ment introduced by the notification re-j 
ferred to above. 

For these reasons we uphold the pr®* 
liminary objection and return themeiBO* 
randum of appeal to the appellant for 
presentation to the proper Court, if 
advised. The respondent will have his 
costs of this Court. 

v.b./r.k. Order accordingly* 
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Dalal, J. 

Kiiar Lakshmiraj Sin(/k and others — 
Decree- holders — Appellanfes. 

V. 

Shankar and oiA^rs—Judgmenfe-debt- 
ors'— Eespondents. 

Execution Second Appeal No. 339 of 
1929, Decided on oth February 1930, 
from decree of Addl. Dist. Judge, Ali- 
garh, D/- 19th June 1928. 

(a) Civil P. C, S. 151 and O. 21, R. 78- 
Sale of moveable property— Abience of no« 
tice to judgment-debtor resulting in injustice 
to judgment-debtor — Still Court has no inhe- 
rent power to set aside sale. 

Thera is no inheraafi power milet S. 151 to 
set aside a sals of moveabla- property in contra- 
vention to a defiaita direction enjoined fay sta- 
tute and this is so even in the case of omission 
to issue notice to ths judgment-debtor and al- 
though such wrong procedure may cause in- 
justice to the judgmeut-debtor. [P .513 C 2] 

(b) Civil P. C, O, 21, Rr. 90 and 78— Dec- 
I'M directing pottefsion of land by remova! 
oi material of houte— House not detached — 
House attached in execution of decree for 
cosU and not in decree for possession of 
land and sold— House held to he immovable 
property under O* 21, R. 90. 

A decree directed possession of a plot of land 
by removal of the material of the house stand- 
ing on it. This decree was appealed against 
and finally affirmed adding costs to the origi- 
nal decree for possession. The decres^holder 
executed the decree for costs arid attached the 

euse which was not detached. The house 

WM Bold. 

bouse was immovable proparty 

St V “oaQiag of R. 90 as it was not 
aetached from the plot of land at the time of 

un.oj decree for recovery of pos- 

removal of the 

UOU88 had not been executed. ' [P 513 C 2J 

N, Katju — for Appellants. 

• Pt Sen for Eespondents. 

r,/, ^In my opinion it is im- 

fh*^ ^*^^ ^** *^et6rmine in this case whe- 
, ® pyopofty sold was moveable or 

decree-holders had 
fa,*« of possession of a cer- 

maf., • removal of the 

house of the defendants 
nf During the pendency 

defendants judg- 
^vvii{*k u j ** <3epo8ited costs and rent 
Tkj« decreed against them, 

nWi decided in favour of the 

Jiwntiffs whereupon the plaintiffs dec- 

tima ®''® applied at one and the same 
ta«w of ttio land for at- 

in ii»i^*^ 4 ^ house of the defendants 
Conrt ** M wcover costs of the first two 

•• No notice was issued as the 
1980 A/66 
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High Court decree was passed within- 
one year of the application for execution- 
and atfeachnaenfc of the house was order- 
ed. The house was attached on 14th 
September 192 f, and on tlie same day 
the decree- holders applied for sale of 
the house. When this application was 
filed it was the duty of the Court to 
take action under E, GO, 0. 21 and issue 
notice to the judgment-debtors, No. such 
notice was issued and sale was promptly 

ordered and took place on 19th October 
1927. 

Kanhaiya Dal purchased the house, 
and if the house were moveable pro- 
perty the same became absolute under 
E. 78, E> 21. The lower appellate Court 
has set aside the sale on some inherent 
power which ho says he had under- 
S. 151, Civil P. C. In my opinion noj 
such inherent power exists in contra-, 
vention to a definite direction enjoined^ 
by statute. If the house were really 
moveable property the sale would be 
absolute and no Court could set it aside 
in spite of any injustice that may be 
done to the judgment-debtors by wrong 
procedure adopted by the Court in omit- 
ting to issue notice to the judgment-! 
debtors. I hold, however, that the house 
was immovable property because it had' 
not been detached at that time and the! 
plaintiffs had not executed this decree 
for recovery of possession of the land by ’ 
removal of the house. If that decree 
had been executed and materials of the 
house had been lying on the ground 
those materials would have been move- 
able property and could have been sold 
as such. In the condition in which the 
house was at the time of the attachment 
and sale it was immovable property 
and under R. 90, 0. 21, the sale would 
not become absolute automatically. If| 
no objection is filed and an objection is 
filed and disallowed, the Court has to 
confirm the sale and the sale becomes 
absolute only on confirmation under 
B. 92 in the case of immovable property. 
The subordinate Courts have therefore 
acted under E. 90 in setting aside the 
sale. They have held that there was 
material irregularity and fraud in pub- 
lishing and conducting the sale. They 
also held that the judgment-debtors 
have sustained substantial injury by 
reason of such irregularity and fraud. 

I agree with their opinion. They bad^. 
not noticed the irregularity of omission 
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of tbo issuo of a nobico fco feho judgtii^nfc- 
debtors uoder R 66. That is an addi- 
tional cause why fcha sale should be 
lield to be invalid by reason of mate- 
lial irregularity in publishing and con- 
ducting the sale. The decrees of the 
two subordinate Courts are correct 
without the necessity of the exercise of 
any powers under S. 151, Civil P. C. 

I dismiss both the appeals and the 
application for revision \vith costs, 

M,N./R.K. Appeals dismissed. 
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Young, J. ■ 

Bhagicat Praiad S kuhul—Phlnbi^- 
Appellant, 


Nahi Mohammad and Dofen- 

■dan ts — Respondents. 

Second Appeal No. 1499 of 1923, Da- 
cided on llth February 1930, from 

Basfci, D/. 

19th April 1928. 

Landlord and Tenant— Abadi— Presump, 
'tion IS that tenant occupies site in abadi as 
appurtenant to his tenancy and Cannot re- 
tain it on ceasmv to be tenant, 

With regard to a touaut of an agricultural 
•village, wno occupies a house in the abidi 
there is a legal presumption that he holds 
•the site as appurtenant to his tenancy and 
has no right to retain : it against the wish 

ceasing to be a tenant in 

' village _ Of course, like any other pre- 

4 Q™A Presumption is open to rebuttal* 

A.L.J.. 745 and 49 I. G. 420, Foil. 

CP 514 C 2, P 515 C 1] 

A. P. Pandeij — for Appellant. 

M, Waliullah for Respondents, 

Judgment. '“This is a plaintiff’s ap« 
vpeal. The suit was brought by the 
plaintiff, who is the sole zamindar of ^ 
village Imiiha, against the defendants, 
praying that he may eject the defendants 
■from their houses with permission that 
they could remove the materials thereof. 

It is admitted that the plaintiff is the 
•zamindar and owner of the site of the 
houses in question. The defendants oc- 
cupied the site of the houses and they 
also held fairly large agricultural hold- 
ings in the village, and in 1923, as they 
had failed .to pay rent for some con- 
•siderabla .time, they were ejected in 
proceedings under S. 429, old Tenancy 
Act, The question which arises j^for 
decision in .this case is whether the 
•fact that the defendants have how 
■eeased to be tenants of the village eu. 


titled the zamindar to eject them from 
tlia houses which they occupy. 

The village in question is an ordinary 
Indian agricultural village. The ordi- 
naiy position, as I undersfcind it, in 
Indian villages is this, that a zamindar 
generally grants sites for houses in the 
abadi of the village to such persons as 
are useful to him from the point of view 
of the village life. The grant ot sites 
in the abadi would generally be made 
to people who were carrying on agri- 
culture. He would also grant sites to 
people who were useful to the village 
from the agricultural point of view, 
such as, carpenters and smiths 
persons of that sort. Officials in the 
village would, of course, also require 
to have premises in which to live in 
the abadi, and the condition of the 
licence to live in the abadi would neces- 
sarily be that the tenant did carry on 
these 'particular works for which he 
was granted the right to live in the 
abadi, It has been held by a Judge of 
this Court, and a very experienced 
Judge, in the well-known case of Shoh‘ 
rat Singh v. Jhagru (l), that there is a 
legal presumption that the occupier of 
any house in the abadi of an agricul- 
tural village, occupies that house as an 
appurtenance to his agricultural holding 
and that, if he abandons or is ejected 
from the tenancy, unless there be some 
special custom to the contrary, the site 
reverts to the zamindar, aud the tenant 
who builds a house builds it at his own 
risk and has to remove the materials 
and vacate the site. That decision was 
followed in Bam Harahk v. Amhika 
Dali Ram (2). The Judicial .Commis- 
sioners in that case were Mr. Iiindsay 
and Mr, Daniels, both of whom wow 
Judges .highly experienced ,in Indian 
village life and customs, and subse- 
quently became Judges of this Sigh 
Court. I think, therefore, that there 
can be no question that it has been 
clearly established that if there is • 
zamindar and a tenant of an agricultural 
village, who occupies a house in thi 
abadi, there is a legal presumption tha 
he holds the site as appurtenant to hi* 
tenancy and has no right to retain it 
against' the wish of tha landlord on 
ceasing to be a tenant in tha vills^®* 


U) [1915J 13 A.L.J, 745=30 1.0. 789. 

(2) [1918] 21 0.0. 257=48 1.0, 420=5 O.IiJ' 
642. 
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Of course, like any other presumption, 
this presumption is open to rebuttal. 
It may be, as Knox, J., pointed out, that 
there is some special custom or contract, 
but the onus is on the defendants to 
establish such special contract or cus- 
tom. It is for him to rebut the presum- 
tion -which exists. The question in this 
case is havo tho defendants discharged 
the onus which was upon them? In my 
view, they have not. 

It is to be noted that the learned 
Judge of the lower appellate Court has 
not noted at ail tho question of this 
presumption. Apparently his attention 
has not been drawn to the cases which 
are the authorities upon this matter. 
He deals, therefore, with the case in a 
manner rather different to that in which 
I have dealt with it. I think it pro- 
bable that, if he had considered the 
question of presumption, he might have 
come to another conclusion. Accepting 
all the 6nding3 'of fact, as found in the 
judgment of the lower appellate Court 
I have come to the conclusion that there 
is not enough to rebut the presumption. 
The lower appellate Court • has found 
that the original founder of the defen- 
dant's family came to the village and 
settled there as a printer and dyer. I 
think that that conclusion can hardly 
bo drawn from the fact, as he says, 
that: 

when Jahangir camo to Imilha then he 
lived in hfa own house and that his father 
died in Imilha. Does it not follow from this 
that Jahangir's -father, Turab, had his own 
house in the villago before Jahangir came to 
this village and took to agriculture after the 
mutiny,'* 

The customs of families in this country 
being as they are, the mere fact that 
Turab died in Imilha does not show that 
he died in a house separate from that 
of Jahangir, In fact the presumption 
would^ be tho other way about. But 
assuming that Turab originally came to 
the village primarily to carry on tho 
business of printing and dyeing, it does 
not^ prove conclusively that he had not 
agricultural holdings as well, and in 
fact the learned Judge finds in his judg- 
ment that as early as 1860 a khatauni 
for that year shows that Jahangir, the 
son of Turab, was a cultivator of some 
lands in this village of four years 
Bta^ihg, It is also to be noted that 
the tillage in which the business of 
printing ahd dyeing is carried onds not 
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Imilha, but Baliadurpur and that this 
family is the only family which prints 
cloth in village ImUha. It appears to 
me from this that the family of tho 
defendants came to tliis village in order 
to carry on their business, not so much 
in their own village, but in the village 
of Bahadurpur. It, therefore, seems to 
me that the zamindar would not be 
likely to grant a site in the abadi to 
the defendants’ ancestors, unless they 
did some service either for himself or 
the village by cultivating land or by 
printing and dyeing cloth for the zamin- 
dar and his family. It is not enough 
for tlie defendants to say that they 
originally were printers. They ought, 
in my view, to go a step further and 
show tho terms upon which they were 
admitted to the village abadi, because 
even if they were admitted on terms 
other than those of being cultivators of 
agricultural land, if those terms were nob 
carried out by them, they could still be 
ejected from the land. Apparently at 
the moment they are performing no 
service for tho zamindar, neither are 
they paying him any rent. In my view 
the original contract must have provided 
either for rent or service. The onus of 
establishing such a contract is upon the 
defendants. If they have not estab- 
lished a contract, then they have not 
rebutted .the presumption. The mere 
fact that they are not paying any rent 
now or performing any service for the 
zamindar would raise a presumption 
that, whatever were the terms of the 
original contract, they are nob now 
carrying them out, and that in itself 
would give the zamindar the right t& 
eject them. On the whole I am satisfied 
that the decree of the two lower Courts 
cannot stand. The appeal is allowed 
with costs and there will be a decree iia 
favour of the plaintiff for the ejectment 
of the defendants from their houses,, 
permission being granted to them to 
remove the materials of the houses 
within three months. 

As this matter is a somewhat diffi- 
cult and novel one and is of great im- 
portance, I allow the defendants to 
proceed by way of Letters Patent appe^L 

V.B,/r.k. Appeal allowed^ 
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Ren and Naimatullah, JJ. 

L. Ham Ratan Plaintitf— Ap- 

pollanfe. 

V. 

Ml. Ganra and oi/K?rs— Defendants'— 
Respondents, 

Second Appeal No. 60 of 1927. Decided 
on 6th January 1930, from decree of 
i3ub-Judg(j, Rhahjahanpur, D/- 29tb 
March 1920. 

ContrdCt Act. Sf« 69 and 70“”Succ6ssor"in* 
interest of lambardars proprietary in* 
terest paying arrears of revenue for co- 
sharers is entitJed to be reimbursed — LI. P, 
Land Revenue Act, Ss. 142 and 160. 

Where tho successor-m-iuterest of the pro- 
prietary interest of a lambardar pays the 
arrears of revenue which the cesharers ate 
bound by law to pay, ha is entitled to be reim- 
bursed for the sims under Ss. f>9 and 70 
Contract Act. [p 517 q ij 

N. P. Asthana—hr Appellant. 

At P. Dube for Respondents. 

Sen, J. This appeal arises out of 
a suit for recovery of Rs. 378 3-0 prin- 
cipal and Rs. 134-13-0 interest, in 
lespect of certain laud revenue which 
•had been paid by the plainbifif-appellanfc 
by reason of a default on the part of 
the cosbarers of mauza Mohammad pur 
Gulaiia, mahal Soem. Mt. Gaura and 
34 other persons were coshavers in this 
mahal. Mb. Gaura had executed a 
simple mortgage of her share in this 
■piopeity in favour of the plaintiff-appel- 
lant. She had also passed a mortgage 
in favour of one Ujagir Singh, Ujagir 
Singh put his mortgage into suit, obtain- 
ed a decree against Mt. Gaura and pur- 
chased her interest in the property him- 
self. Plaintiff brought a suit for enforce- 
ment of bis prior lien by suit No. 136 
of 1917 which was directed both against 
Mt. Gaura, the mortgagor, and Ujagir 
Singh, the puisne encumbrancer, wlio 
'had in the meantime already purchased 
■the property. The plaintiff’s claim was 
decreed and in execution of the final 
decree obtained by him, tho interest 
■of Mb, Gaura "in the property was pur- 
chased by the plaintiff deeree-holder on 
'20bh December 1920. 

Mt. Gaura was the cosharer of this 
‘mahal at the time of the auction sale. 

All the other cosharers who are defen- 
dants in the present action including 
Mt, Gaura, were in arrears of Govern- 
ment revenue to the extent of Rs. 378-3. 
The factum of the cosharers being in 
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arrears bo the above extent was notified 
at the time of sale, but the property 
itself does not appear bo have been sold 
subject to the lien in favour of the 
Government. The Government, how- 
ever, recovered the entire amount, 
namely, Rs. 378-3 from the plaintiff 
at the time of the auction purchase. 
The present suit has been instituted 
for recovery of that amount from the 
cosharers together with interest. 

The defendants denied their liability 
and pleaded that the position of the 
plaintiff was that of a volunteer and 
he was not entitled to recoup himself by 
contribution or otherwise from the defen- 
dants. This plea found favour with 
the trial 'Court which dismissed the 
suit upon the ground that the payment 
made by the plaintiff was voluntary 
and the suit was misconceived. The 

lower appellate Court has affirmed this 
decision. 

We have not the slightest doubt in 
our mind that the judgments of the 
Courts below are wrong and must be 
set aside. 

Section 142, Land Revenue Act, pro- 
vides that : 

all the proprietors of the mahal are jointly and 
severally responsible to Government for the 
revenue for the time being assessed thereon, 
and all persons sacceediug to proprietary 
possession therein, otherwise than by purchase 
under S. 160, shall be responsible for all 
arrears of revenue due at the time of their 
succession.” 

It is not disputed that the plaintiff i3 
a person who succeeded to the proprie- 
tary possession of the interest of Mb. 
Gaura in the mahal .otherwise than by 
purchase under S. 160, Land Revenue 
Act, It is equally clear that he was 
responsible for all arrears of revenue 
which were duo at the time when he 
succeeded to the property. The posi- 
tion of the plaintiff therefore was not 
that of a volunteer in any sense at all. 
The plaintiff did not voluntarily make 
payment, but the amount was . recovered 
from him at the time of the auction 
sale. The dearned Judge of the Court 
below was therefore not- right in hold- 
ing that the deposit made' by' the plain- 
tiff was voluntary. The plaintiff was 
legally responsible, for the payment of 
that amount. The liability was not 
of his own choosing or of his own 
creation. He was held responsible for 
the revenue which had fallen into 
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arrears by reason of the default of 
the cosharei’3 before his auction puv- 
•chase. 

The next question which requires to be 
''determined is as to whether the plain- 
•tiffi was entitled to recover this amount 
■from the cosliarers. His claim against 
Mt. Gaura may stand upon a slightly 
different footing. He has succeeded to 
the estate of' Mt. Gaura which was 
liable pro tanto to the extant of her 
‘liability in the arrears of Government 
revenue. The plaintiff having sue* 
•ceeded to the estate of Mt. Gaura may 
he held liable for the amount due to 
the Government which stood charged 
upon her share in the property. The 
position of the remaining 34 defendants 
■was altogether different. They were 
•jointly and severally liable with Mt. 
Gaura for the payment of Government 
[revenue. The liability was sought to 
be enforced against Mt. Gaura because 
she happened to be the lambardar. The 
jplaintiff having discharged this liability 
is entitled to recover that amount 
under Ss. 69 and 70, Contract Act. The 
plaintiff was clearly a person interested 
in the payment of the arrears of revenue 
which the defendants were bound by 
law to pay, and the plaintiff having had 
to pay the amount is therefore entitled 
to be reimbursed by these defendants. 
The payment i moreover was made by 
the plaintiff not gratuitously but under 
a compulsion of law. Where the plain- 
tiff therefore as being the auction-pur- 
chaser of this property had to pay the 
arrears of revenue due from the cc- 
sharers and not having intended bo do 
so gratuitously, he is entitled to claim 
compensation from the oosharers under 
|fi. 70, Contract Act, The judgment of 
ihe^ Court below proceeds upon a pre- 
liminary point and we do .not agree 
with its judgment. The case has not 
been disposed of on the merits. 

We set aside the decrees of the Courts 
■below and remand the case bo the trial 
Oourt through the lower appellate 
‘Court for disposal of 'the claim on the 
tnerits. The plaintiff is entitled to 
the costs of this Court and also of the 
lower appaUate Court. The other costs 
Aim to abide the event, 

/fi.K. Case remanded. 
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B AN K R.T I AN I > N I AM VT U LL AH , J J. 

BJnra f {atari La'^ — ■ Defendant — 
Appellant. 

V. 

Bhora Naxiranga Lal and amthe ) — ’ 
Plaintiff and Defendant — Hoapondents. 

Second Appeal No, 515 of 1027, Deci- 
ded on lOth January 1930, from decree 
of Addl. Disb. Judge, Agra, D/* IHth 
December 1926. 

Contract Act, S» 63— Lease by proprietor 
of share binding lessee to pay Government 
revenue — Death of lessor— In consequent 
controversy one party appointed lambardar 
and paying revenue in pursuance o f u. p. 
Land Revenue Act, S. 142, for period he wa* 
laTnbardar-”Hi8‘title'8ubverted and another 
party appointed in his place — Person who 
was eventually subverted but had paid reve- 
nue as lambardar was held entitled to be 
reimbursed from lessee, 

A year h jforo her daatli 0112 M graubji a 
fcheki of her sha.r 3 to N who waa bound in 
terms of leisa to piy the Gov^niment revenue. 
After the death of M two rival claimi-iijS au- 
peared on bho so 3 tie which resulted in a- ooatro- 
versy before revenue Court which hai varjinsi 
results. At one stage of the controversy B 
was recognized as the rightful claimant an* 
was appointed lambardar. During the patioi 
that ha held the oiUcc he paid tne Governoieiij 
revenue. Subsequently U was unsuccessful 
and his rival claimant .obtained possession ot 

the share once in possession of M. Conse- 
quently H brought a suit against N for re- 
covery of land revenue which he had paid as 
lambardar and whioh N was bound to pay 
under the lease. 

Held ’ that II was interested in the p-aymeot 
of money and was therefore entitled to be 
reimbursed by N. CP 513 C Ij 

U. s. Bajpai—iov Appellant. 

N, P. Asi/ta?ia— for Respondents. 

Niamatullah, J.— This appeal arips 
out of a suit brought by the plaintiJ- 
respondent for recovery of a certain 
sum of money paid by him towards the 
Government revenue in respect of a 
share in defendant-appellant’s posses- 
sion as thekadar. The circumjtances 
which led to the institution of the suit 
are briefly these ; Mt. Bhawam Ivun- 
war was in possession of the share m 
respect of which revenue was paid by 
the plaintiff-respondent. She died m 
1921. A year before her death she had 
granted a thaka of her share to the 
Lfendant-appellant, who was bound in 
terms of hia lease to pay the Govern- 
Znt revenue. After the death of 
Bbawani Kunwar two rival claimants 
fipp 0 ^red on -’the soQue* One was tbo 
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plaintilT-respondenti and the other ^vas a 
psr?on who claimed to have a preferen- 
tial reversionary right. The contro- 
versy before the revenue Courts had 
varying results. At one stage the 
plaintiff. respondent was recognized as 
the rightful claimant and was appointed 
a lambardar. During the period that 
he held the office of lambardar he 
paid the Government revenue, which he 
now' seeks to recover from the defen. 
dant-appellant. Eventually the plain- 
tiff-respondent was unsuccessful and his 
rival claimant obtained possession of 
the share once in possession of Mfc. 
Bhawani Kunwar. The plaintiff-res- 
pondent brought the present suit for 
recovery of tJie laud revenue which be 
paid and which the defendant-appellant 
ought to have paid in terms of bis lease. 
The lower appellate Court has decreed 
the claim. The defendant-appellant has 
preferred the present appeal. 

It is contended on behalf of the ap- 
pellant that S. 69, Contract Act, which 
has been relied on by the lower appel- 
late Court in decreeing the claim of the 
plaintiff-respondent is not applicable to 
the circumstances of the case. It ig 
urged that in making the payment the 
plaintiff-respondent intended to further 
his own interest, as at that time the 
litigation betw'een himself and the rival 
claimant made it necessary that he 
should pay the Government revenue to 
strengthen his claim against his adver- 
iSary. Wo are unable to accept this 
contention. The plaintiff-respondent 
was admittedly the lambardar at the 
time when he paid the Government 
revenue. If ha had made default in 
payment of the revenue he could have 
been arrested, his moveable and im- 
movable property, other than the share' 
in dispute, could have been attached, 
jin this state of things the argument 
^tbat the payment made by *him was a 
payment made by a volunteer has no 
force. Wo are of opinion that the 
plaintiff-respondent was, to say the 
least of it, interested in making the 
payment which he did. The defendant- 
appellant was not only bound to pay 
the Government revenue, which had 
fallen due, in terms of his theka, but 
he was also liable to pay it under the 
provisions of the Land Eevenue Act : 
see S. 142, .Explanation. For these 
reasons we are of opinion that the view 
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taken by the lower appellate Court is 
correct. The appeal must therefore 
fail. It is accordingly dismissed with 
costs, 

v,B./r,k, Appeal dismissed^ 
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Mukerji and Bennlt, JJ. 

Ram Brich Pandey — Plaintiff — Appel- 
lant, 

Gopal Pandey — Defendant — Respon- 
dent. 

Letters Patent Appeal No. 76 of 1927,. 
Decided on 14th December 1929, against 
judgment of Dalai, J., D/- 24th June 
1927. 

Agra Tenancy Act (2 of 1901), S. 22— Col- 
lateral not sharing in cultivation with decea* 
fed is not entitled to succeed in preference 
to collateral in possession of holding. 

A collateral who did ‘not share onitivation 
with the deceased occupancy tenant is not en- 
titled to succeed to the deceased occupancy 
tenant in-preference to a collateral in posses- 
sion of the holding. [P 518 C 2) 

S. N. Verma — for Appellant. 

Jwala Prasad Bhargava — for Respon- 
dent;. 

Bennet, J, — This is a Letters Patent 
Appeal brought by Ram Brich Pandey^ 
plaintiff, against a decree of a learned 
Judge of this Court dismissing the suit 
of the plaintiff which had been decreed 
by the lower appellate Court. The dec- 
ree granted by the lower appellate- 
Court was for giving possession to the- 
plaintiff of one-half of certain occu- 
pancy plots which had originally formed 
the holding of SheoBhajan, It is found 
as a fact by the lower appellate Court 
that the defendant is in possession or 
this half of this occupancy holding. 

The claim of the plaintiff to posses- 
sion of the half of the occupancy hold- 
ing in possession of the defendant is- 
based on the argument that plaintiff 
alone was entitled to succeed to the 
whole of the occupancy holding of Sheo 
Bbajau on his death, because plaintiff 
was a nearer collateral than defendanfi.h 
But under S. 22, Act 2 of 1901, a colla- - 
teral who did not share in cultivation . 
with the deceased as occupancy tenant 
is not entitled to succeed. The finding 
of fact of the lower appellate Court i8 
that Sheo Bhajan was separate. Ao-j 
cqrdingly, the plaintiff did not share m 
his cultivation and therefore was not 
person entitled to succeed to the oo* 
cupancy holding of Sheo Bhajan under 
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S. 22, Act 2 cf 1901. The plainliiff 
therefora has failed, to establish any 
preferential right against the defendant 
as successor of Sheo Bhajau. Accord- 
ingly we consider that the learned Judge 
of this Cou] rli was right in dismissing 
the suit of the plaintiff. We dismiss 
this Letters Patent appeal with costs.^ 
V,B./e.K. ‘Appeal dismissed. 
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Dalal, j, 

Baleshar Pandey and Defen- 

dants— Appellants. 

y. . 

Bam Tahal Pandey and others-^ 
Plaintiffs— ’Respondents. 

Second Appeal No. 345 of 1928, Deci- 
ded on 2Ub January 1930, against 
decree of Sub-Judge, Ghazipar, D/- 25th 
November 1927. 

(a) Agra Tenancy Act (3 of 1926), — 
Person ejected by third person through 
zamindar-^Suit for possession of land lies 
in revenue Court. 

A suit; for possession of land from which a 
person has been ejected by a third person 
through in stru mentality of tho zamindar lies 
to the revenue Conrt both under the old and 
the new Tenancy Act. [P 519 C 2J 

fb) Practice— Appeal — Objection to juris- 
diction in second appeal— Objection must be 
allowed if defect it manifest. 

Whore defect as to jurisdiction is manifest 
an objection to juriediotion must be allowed 
oven in second appeal and even though the 
objection is not taken in grounds of appeal ; 
i. I. B. 1924 P. C. 95, mi [P 519 C 1] 

A. P. Pandey~^iox Appcllanta. 

M, L, Agarwala — for Respond eats. 

Jildgnaent. — A plea of jurisdiction 
has been raised during arguments 
.though it was not taken in tho grounds 
of appeal. Such a plea is admissible, 
and I have allowed such a plea to be 
raised, though counsel for the opposite 
party objected to the plea being raised 
in the second Court of appeal. The 
observations of their Lordships of the 
Privy Oouncil in Ram Lai v. Kisan 
Chandra (l) are very clear : see p. 393 
of 32 A, L, J. para. 3. It is impor- 
tent to notice what the olaim was. 
The plaintiffs desired joint possession 
WOttg with the defendants over two 


• III a. 88a61 1. A. 73 (P, 0.). 


ft; land. The whole plot 221 is 
ffl^id iiito three portions entirely 
^^pcnd ant of onq another : one of 2 

Jr A^IU 8^1914 p. o. 95 s =51 C^l. 861=20 


biswas 15 dhurs, another of 2 biswas 9 
dhurs, and a third of 12 dhurs. Over 
the iirst two plots tho plaintiffs desir- 
ed joint possession along v.Jth the 
defendants. Subsequent to the passing 
of the present Tenancy Act such a suit 
would lie in tho ravonuo Court. Prior 
to the passing of that Act tlio suit 
would lie in the civil Court as ejoct- 
ment v/as pleaded by co-tenants. The 
suit was mainly for declaration ; and, 
in the alternativo, possession was 
claimed. It was argued on behalf of tho 
defendants-appellants that though there 
may be a vested right of relief which 
could not be taken away except by a 
definite rule in the new statute, no one 
is entitled to apply to a particular 
Court or lodge a suit there. In the pre- 
sent case tho question is not .. 
of filing a suit in a particular Court, but 
the question is a legal one of limita- 
tion. If the plaintiffs went to the re- 
venue Court they would fail througli 
lapse of time while tliey would not 
fail In the civil Court. They had ac- 
quired a right to litigate within twelve 
years, and such a right can be enforced 
only in tho civil Court. Under the 
circumstances the new^ statute did not 
deprive them of their right to liiiigate 
in the civil Court. The findings of the 
two subordinate Courts are those of 
facts. For this reason I dismiss the 
appeal as regards plots in patti Lachhi 
Rai and patti Nakcbhedi Singh, 

As regards the 12 dhurs land in patti 
Sant Bilas Singh, the case is different. 
There the plea is that the plaintiffs 
have been ejected by tho defendants 
through the instrumentality of the 
zamindar.The plea amounts to this, that 
tho zamindar dispossessed the plain- 
tiffs from this area of land entirely. As 
regards this 12 dhurs of land tho Ciaim 
was not of joint possession, though 
ultimately joint possession has been 
granted to the plaintiffs. The plea was 
one of possession of the entire land 
from which the defendants through the) 
instrumentality of the zamindar hadj 
ejected the plaintiffs. Such a suit 
would lie in the revenue Court even 
prior to the passing of the Tenancy Act 
of 1926. The learned counsel for the 
respondents argued that when in a 
joint suit part of tho matter was open 
for decision by the civil Court and the 
other part by the revenue Court tho 
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cptiie matter should be decided by tbe 
civil Court. There is, however, no con- 
nexion between the thiee plots. They 
are all separately marked out. In fact 
as regards two, joint possession was 
claimed, and as regards the third, sepa- 
rate pcssession was claimed. There 
would have been no diillculty in bring- 
ing separate suits with regard to these 
plots, cue suit in the civil Court with 
regard to two of the plots and the 
ether in tbe revenue Court with re- 
gard to the third. 

The next point argued by the respon- 
dents learned counsel was that under 
the proviMons of S. 268, Ten. Act, the 
plea of jurisdiction could not be raised 
r.cw when it was not raised in the sub- 
ordinate Courts. The provisions of 
that section did not apply because in 
t!ie case of a suit brought in the reve- 
nue Court as regards the 12 dhurs land 
an appeal would not have lain to the 
sarne Court of the District Judge. 

For these reasons I dismiss the suit 
as regaids the 12 dhurs land. 

In the result the appeal is disnaissed 
as regards two plots of pattis Lachhi 
Rai and Nakchhedi Singh, and is allow- 
ed with respect to one plot in patti 
^,aot Bilaa Singh. The plea of juris- 
diction was raised very late here. I, 
theiefoie, allow the plaintiffs half costs 
throughout, and tbe defendants shall 
bear their own costs. 

v.B./r.k. Order accordingUj, 
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’Sulaiman, Ag. C. J., akd Sen, J. 

Atftas A/t— Judgment- debtor — Appel- 
lant. 


V. 


Gxtlah Rai Decree-holder — Respon- 
dent. 

Execution First Appeal No. 973 of 
1929, Decided on 23rd October 1929, 
fiom decree of Sub-Judge, Gorakhpur, 

DA 27th May 1929. 

' J 5— “Final decree pa«- 

led by Court having juriidiction cannot be 
contested by^ judgment-debtor who remains 
absent on notice being served, 

Where the decree-hoJder rightly or wrongly 
applies to the proper Court having jurisdiction 
for preparing a final decree in a mortgage suit 
and the judgment-debtor does not contest the ' 
application, even though notice is duly served 
on him, the final decree, which is passed is 
within jurisdiction and capable of execution. 
Application for execution made within three 
yflirs of final decree is within time. 

tP620 0 2] 


K, Verma—for; Appellant. 

Sen, J.— This is a judgment-debtoFs- 
appeal and arises out of an application 
for execution which was made in the- 
year 1928. 

compromise decree was obtained by 
the plaintiff-respondent in a suit for 
sale on a mortgage on 29th June 1923,. 
The decree was passed in plaintiff's 
favour for Rs. 5,000 and. the decree pro- 
vided that the amount was to be paid' 
by the judgment-debfeor in easy instal- 
ments within 15 months of the date of 
the decree. Upon the expiry of the period- 
of 15 months the decree-holder applied 
for a final decree to be passed in his-’ 
favour. Notice of this application was 
duly served upon the judgment-debtor 
but he did not contest the application. 
The result was that a final decree was 
passed on 6th February 1926. 

The decree-holder applied for the exe- 
cution of this final decree and it was 
resisted by the judgment- debtor on the- 
ground that the decree was passed with- 
out jurisdiction and was therefore a 
nullity. It was contended that the- 
original decree passed on 29th June 1923 
was a self-contained decree which was- 
capable of execution and that tbe pro- 
visions of 0. 34, R, 5, Civil P, C„ did 
not apply to such a decree, It was also 
contended that the deciee dated 29tb- 
June 1923 was capable of execution 
within three years from the expiry of 
15 months and that the present appli- 
cation was beyond that period and was- 
therefore statute barred. 

It is not necessary to determine whe-: 
ther the provisions of 0, 34, R. 5, Civil 
P. C., apply to the decree dated 29feh' 
June 1923, The short ground upon, 
which the appeal can be disposed of is; 
that the decree-holder rightly or wrong- 
ly applied to the proper Court for pre- 
paring a final decree in the case. Tbei 
Court had jurisdiction to entertain thei 
application. Tbe judgment- debtor did! 
not contest and the Court eventually 
passed a final decree. We are clearly of 
opinion that the decree passed in th§* 
case was within jurisdiction and was 
capable of execution. The application 
for execution being within three years? 
of the final decree is within timOi We 
dismiss the appeal under 0. 41, 

Civil P. 0. ' . 

A. b.m./r.k. Appeal dismissed 
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Mukerji and Bennet, JJ. 

Mt» Rasulan Bibi and others — Plain- 
tiffs — Appellants. 

V. 

Nand Lai and others — Defendants — 
Bespoadents. 

Letters Patent Appeal No. 14 of 1928, 
Decide! on 203h February 1930, from 
a judgment of Banerji, J., D/- 20th 
November 1923, 

Transferor Property Act, S. 41 — Mere 
inspection of khewat is not sufficiently 
good inquiry even in the case of auction- 
purchaser, especially when judgment-debtor 
is Mahomedan. 

la most cases coming from Mahomedan 
families, the names of the sisters and mother, 
who ate also heirs of a deceased Mahome- 
dao, ate neve; entered in the khawat. It can- 
not be held, therefore, that Mahomedan 
Sons, simply because their names alone are 
down in the khewat, are entitled to give a good 
title to the transferee and the mother and 
sisiers shall be precluded from claiming their 
shares. Thus a mere inspaction of the khewat 
even in the case of an auction-purchaser is 
not sufficiently good inquiry especially where 
the Hiugment-debtor is a Mahomedan : 

[P 522 C 1] 

Shiva Prasad Sinha — for Appellants. 

L, Agarwala — for Kespondents. 

Mukerji, J, — This appeal must ba 
allowed. ^ The facts are briefly these : 
In execution of a simple money decree 
obtained by Saheb Din and others 
^cree-holders, against two brothers, 
ilidayab and Yaqub, a certain property 
was attached, Thereupon a brother and 
two sisters and mother of the judg- 
ment-debtors preferred an objection in 
the execution department, claimiug 
their shares on the ground that the 
property attached was originally the 

property of the ancestor, Zakir Ali, 

emg the father of the judgment-deb- 
appears that the names of the 

rothors alone were recorded in the 

ewat. In that view the share of Yad 

u ’ one-third at any rate, 

snould have been' exempted from the 
sale. It, however, appears to be a fact 
that the objection failed in the execu- 
tion department, and the brother, Bis- 
ters and mother of the judgment-debt- 
ors brought the suit, out of which this 
appeal has arisen, to obtain a declara- 
tion that their shares in Zakir AU’s 
Pi^per^y was not liable to be sold in 
of the decree. After institut- 

ihit the plaintiffs took the pre- 
<>aQtimi of. making an application to the 
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Court for issuing an injunction restrain- 
ing the decree-holders from selling the 
property till the decision of the suit. 
That application was also disallowed. 
The property was sold and was pur- 
chased by one Nand fj?.,!, who was, 
later on, added as a defendant to 
the suit. 

The defence taken among otliers was 
that two of the plaintiffs were not 
daughters of Zakir Ali, and the suit was 
barred by limitation and also under S. 
41, T, P, Act. The Court of first ins- 
tance decreed the suit, but the lower 
appellate Court dismissed it on the sole 
ground that the suit was barred by S, 
41, T. P. Act, On the question of fact 
the learned appellate Judge held that 
the two plaintiffs, Mt. Eazia Bibi and 
Mt. Bannu Bibi, ware Zakir Ali’s 
daughters. . A second appeal "was filed 
before this Court, and a learned single 
Judge of this Court dismissed the ap- 
peal, holding that S. 41, T. P. Act. had 
been properly applied to the facts of 
the case. In the Letters Patent appeal 
it is contended that S. 41 should not 
have been applied and the suit should 
have been decreed. The sole point, 
therefore, that we have to decide in 
this suit is whether, in the circum- 
stances of the case, S. 41, T.P. Act, was 
rightly applied or not. 

We do not know the exact date of 
Zakir Ali’s death, bat it appears that 
he died about lo years ago. It further 
appears that after the death of the 
father the two judgment-debtors, Hida. 
yat and Yaqub, on two occasions trans- 
feired a portion of the property of Zakir 
Ali. Nand Lai entered the witness 
box and swore that all the enquiry that 
be made into the title of the judgment- 
debtors was an inspection of the khewat 
and the sale proclamation which ad- 
vertise d the fact that the property of 
the judgment-debtors was going to be 
sold. The question then is whether 
this inquiry on the part of the pur- 
chaser was enough, or whether he ought 
to have taken further precautions and 
made a better inquiry into the title 
of the judgment-debtors. 

Although the language of S. 41, T. P. 
Act, would indicate that it applies to the 
case of a ' private transfer alone, we 
take it, without decidil)^ the point, that 
it may.be applied also to the case of 
an auction-purchase. The proviso would 
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scill roraaiot uaaiely in oi'dor to creato 
an G 5 tiopi>el, cn the principle on which 
the section is based, the transferee 

siiould make the purchase 

“ i\ltor til king reasoniiblo caro to ascortain 
that the tr.iiisfvrda h:id power to miko the 
transior and bctS acted in good faith.” 

It has been argued hy the learned 
counsel for the )as[ ondent that an in- 
spection of the kh‘. avat was enough on 
.the part of the auction- purchaser and ho 
■need not have erciuired whotlier the 
property was inirchased by the judg- 
'mont-dobtors, or wliether it had been 
inherited by them or what were other 
sources of acquisition on the part of 
the judgment-debtors. ^\o are unable 
to agree with this view. In mosti cases 
coming from Mahomedan families, the 
names of the sisters and mother, who 
iare also heirs-at-law of a deceased 
‘Mahomedan, are never entered in the 
ikhew'at. If we are to say that Haho- 
Imedan sons, simply because their 
names alone are down in the khewat, 
jare entitled to give a good title to a 
jtransferee, and the mother and the 
sisters shall be precluded from claim- 
ing their shares, it would be disastrous 
indeed. As remarked in so many cases, 
each case must be treated on its own 
facts. Ordinarily, when a man makes 
purchase, he enquires the source of the 
vendor’s title. A mere inspection of the 
khewat should not suffice as a suffi- 
ciently good inquiry under S. 41, T. P. 
Act, especially where the vendor or the 
judgment-debtor is a Mahomedan. To 
hold otherwise would bo to disregard 
what is a well-known practice in the 
laud. 

Let us consider the nature of an 
entry in the khewat. The mutation 
order has nothing of the judicial in its 
character, as observed their Lordships 
of the Privy Council in Nirnna Singh v. 
Budra Pratap Narain Singh (l) at p. 
039-540 (u/48 All.), 

They (proceedings for mutation of names) 
are much more in the nature of fiscal inquiries 
instituted in the interest of the State for the 
purpose of ascertaining which of the several 
claimants for the occupation of certain deno* 
mlnations of immovable property may be put 
into occupation of it with greater confidence 
that the revenue for it will be paid. 

It is little less than a travesty 'of judicial 
proceeding to regard the two orders of the 
Assistant Commissioner of Bahraich and of the 
Deputy Commissionez as judicial determina. 

(1) A. I.^l926‘P, 0, 100 =48 All. 529 = 53 
I, A. 220 (P.O.). 


tioii oxpsllitig, proprio vigoce, any individual 
from any proprietary right or interest he 
claims in the immovable property. 

These observations are based, no 
doubt, on the provisions of the Land 
Revenue Act itself, which lays down, 
in S. 40 (Act 3 of 190l) that all dis- 
putes regirding entries in the annual 
registers (kbewats) shall be decided on 
tha basis of possession. Where posses- 
sion is doubtful, the officer is directed 
to hold a summary inquiry as to tibia 
and bo put the party, so found bo be 
entitled to the property, into possession. 
It then provides that any order of pos- 
session so passed shall not debar any 
party from instituting a suit for the 
establishment of bis right. It is clear, 
thorefore, the State wants to find out 
from whom it should easily recover the 
land tax. The very law under which 
tha khewat is prepared aad maintained, 
does not say that the khewat is a d 5 cu- - 
monb of title. If that be the case, how 
can a mere inspection of the khewat 
sufficiently satisfy a reasonable inquirer, 
as to title ? The first thing that a soli- 
citor, who has bo report as to the title 
of, say, an intending seller, would do, is 
to ask for bhe’title-doed of the man. He 
will, no doubt, look into the khewat. If 
the name be there, the solicitor would 
ask for the title-deed. If the intending 
vendor says that he did not purchase 
the property but he inherited it, the 
next question to be put to him would 
be, from whom he inherited. When this 
is known the next inquiry would be 
who were the heirs of the deceased an* 
cestor. It is impossible to hold that a 
mere inspection of the khewat is e 
sufficient inquiry as laid down by S. 

T, P- Act. We hold that the auction 
purchaser is nob protected. Then it is 
difficult to see how the auction pur- 
chaser, who is a purchaser pendente 
lite, could escape the effect of such a 
purchase. He must take the 
subject to the result of tha suit. This 
point was not argued before the learned 
single Judge and, therefore, we nee 
not dilate upon it. In the result we 
allow the appeal, set aside the judgmen 
of this Court and the decree ® 
lower appellate Court and restore o 
decree of the Munsiff. The appellants 
will have their costs in all the Courts, 

p.s./r.k. Appeal allov^^d. 
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Mukkrji and Sen, JJ. 

A7nh<t> Prasai and otker .^ — Defendants 

•Appellants. 


V. 


Moonrfa Ram and others — Plaintiffs — 
Bespondents* 

Second Appeal No. 5G9 of 1927, Deci- 
ded on 4bh February 19 cO, from decree 
of Addl. Sub- Judge, Agra, D/- 19 3 b 
January 1927, 

fa) Transfer of Property Act, Sa, 91 and 
95— Cosharer puisne mortgagee redeeming 
part of mortgaged property as other part 
was purchased by mortgages — Other co- 
sh arers- mortgagors can redeem only their 
proper share. 

Where a cosharer puisae mortgagee of the 
entire pr.'perty institutes a sir it to redeem a 
prior mortgage of the same, but finding that 
the mortgagee had purchased half share in 
the property mortgaged, redeems the other half 
for payment of the proportionate mortgage 
debt, the other cesharer-mortgagors cannot 
redeem more than their proper share of the 
mortgaged property, [P 5’24 C 2] 

(b) Mortgage — Construction — ■ Suit for 
redemption~~Non-deposit or non-tender of 
mortgage money os agreed does not entail 
the dismissal of suit. 

Where one of the terms of redemption is that 
the mortgagor should deposit the mortgage 
money on or before a particular date, the non- 
tender or non-deposit of the mottgago money 
on that date is no -ground for dismissing the 
redemption suit in its entirety. ?Lhs equities 
of the case, it necessary, may be settled hy 
making a prior order as to costs : A. I. i?. 1921 
All, 71, Fell [P 5 24 C 1, 2] 

S. N. Muleerji, S, Z. Bar and Gopu 
naih Kunzru — for Appellants, 

Mushtaq Ahmad ~~{or Rospondents. 

Mukerji, J, — The facts of the case 
are complicated and will have to be 
gone into at some length. 

It appears that a 10 biswas shai'e in 
village Mangora, as desbribed in the 
plaint, was under a very ancient 
usufructuary mortgage with one Mr, 
Wright, in or about 1838. On 19th 
March 1874 some of the persons in whom 
fine right to redeem was vested made a 
mortgage of the same property, viz,, 10 
biswas share, in favour of Durga Prasad, 
a predecessor-in-title of the appellants 
before us. The mortgage in favour of 
Mr, Wright was for Rs. 2,200. The mort- 
gage that was made in favour of Durga 
Prasad was for Rs. 2,800. Durga Prasad 
was also one of the persons entitled to 
®bare in the property, as a co-mortgagor. 
It wu therefore agreed that Durga 
Prasad should pay down in cash Bs. 800 


to h is irortgogors and sliould pay 
Rs. 2,200 to iMr, Wi'ight or his succes ser- 
in-title for redemption. The clilToreuce 
between Rs. 2,200 and Rs. 2,800 was to 
be provided for'by Durga Prasad himself, 
inasmuch as Durga Frasad was a co- 
mortgagor under tlio ancient movtfgago 
of 1838. Durga Prasad, it appears, ob- 
tained assignment of a part of tho mort- 
gaged property in 1879. The )ii story 
behind his purchase is that in 1370 one 
Akkhay sold to Madho Singh i [‘ biswas 
share for Rs. SO. Madho Singh’s heirs’ 
names were recorded in the khewat. In 
1879, Durga Prasad’s name was substi- 
tuted in place of those of Madho Singh’s 
sons. The lower appellate Court has 
found, and we must accept that finding 
as correct, that Madho Singh was really 
a ben am id ir for Durga Prasad. In the 
result, before the mortgage of 187-1 in 
his favour, Durga Prasad held two 
shares in the property, namely 10 biswas, 
under the purchase ol 1870. 

Having acquired the mortgage of 1871, 
Durga Prasad proceeded to redeem the 
mortgage of 1838. At this stage, the 
mortgagee rights of Mr. Wright had 
become vested in one Faqruddin. Durga 
Prasad instituted a suit against Faqrud- 
din and it was found that Faqruddin 
had purchased a 5 biswas share out of 
the 10 biswas mortgaged with him. In 
the result, by the judgment of the 
Court, dated Ist September 1875, Durga 
Prasad was given a decree for redemp- 
tion of the remaining 5 biswas alone. 
Durga Prasad thereupon^paid Rs. 1,100, 
being one-half of the mortgage amount, 
Rs. 2,200, and obtained delivery of pos- 
session. 

The present plaintiffs professed to be 
the transferees of some of the co-mort- 
gagors of Durga Prasad. They claimed 
redemption of the entire 5 biswas share 
in the bands of Durga Prasad’s heirs, 
the appellants before us, 

Durga Prasad’s heirs raised various 
defences to the suit, many of which we 
need not consider at al! now. They 
claimed large sums of money as due to 
them under the terms of the mortgage of 
1874. 

The learned Munsif dismissed the suit 
because be was unable to find out what 
was the plaintiff’s share in the mortgage 
property. He held that the plaintiffs 
could not, in the circumstances of the 
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cise, cbfcain redemption of more than 
their proper shave in the property. 

Tiie learned Subordinate Judge was of 
opinion that the plaintiffs wore entitled 
to redeem the entire 5 biswa^ share. He 
thought. that because the alleged pur- 
chase by Durga Prasad of lS79 was a 
fictitious one, he having acciuirel tlie 
property benami through Jiadho Singh 
in 1S70, there was no acquisition by 
Durga Prasad of any share of the mort- 
gaged property after t!ie mortgage of 
1374. The learned Judgei therefore, 
held t'lat there was no breach of the 
integrity of the mortgage. The integrity, 
according to the learned Judge, having 
not f)oen broken, the plain ti'Js wore en- 
titled to redeem the entire 5 bis was 
share of the zamindari property. Various 
points have bean argued on behalf of 
the appellants and we shall take them 
up separately. 

The first question is whether the 
plaintiffs are entitled to redeem the 
entire 5 biswas share or only their 
legitimate share, according to the proper 
calculations. On this point we are of 
opinion that the plaintiffs cannot re- 
deem anything more than their proper 
share of the mortgaged property. Ac- 
cepting the learned Subordinate Judge’s 
finding that there was no purchase by 
Durga Prasad after the mortgage, the 
fact remains that at the date of the 
mortgage of 1874, Durga Prasad was 
already a cosharer in the property. The 
result of redemption by Durga Prasad 
was that one of the co-mortgagors re- 
deemed the mortgage, By virtue of a 
Utabement in the deed of 1874 itself, it 
is clear that Durga Prasad had- a share 
in the property. He, having redeemed 
Faqruddin, was in the position of several 
mortgagors redeeming the mortgage, 
'Such being the case, no co-morfcgagor 
can ask Durga Prasad or his heirs to 
hand over to him more than his own 
legitimate share. The principle on 
; which the entire property is handed 
back on redemption does not apply to 
this case. If the property redeemed is 
going to be security for the money ad- 
vanced, Durga Prasad is as much entitled 
to hold the property as the plaintiffs 
would be on payment. One result of 
cllowing, to-day, redemption of the 
entire 5 biswas share is, that tomorrow 
Durga Prasad’s heirs would be entitled 
to go and ask for redemption of their 


shares. It seems to be absolutely clear 
to us, therefore, that the plaintiffs can- 
not redeem anything moie than their 
legitimate share of the mortgaged pro- 
perty. 

The next point is, what is the amount 
of the plaintiffs’ share ? This has not 
been. determined by the lower appellate 
Court, The learned Munsif found him- 
self not to be in a position, from the 
evidence, to come to a conclusion. The 
lower appellate Court has not come to 
any finding. We shall have to ask the 
learned Subordinate Judge to come to 
a finding of his own on the evidence, as 
it stands. 

The next point argued before us on 
behalf of the appellant was that as no 
money had been deposited prior to the 
institution of the redemption suit, the 
suit should have been dismissed in its 
entirety. It is argued that one of the 
terms of redemption was that the money 
was to be deposited in the month of 
Jeth. This argument is really concluded 
by the Pull Bench case of Ahmad Beg 
V. Dharman Bai (0 and the non-deposit 
or non-tender of the mortgage money in 
the month of Jeth is no ground for dis- 
missing the suit in its entirety. The 
equities of the case, if necessary, may be 
settled by making a proper order as bo 
costs. 

The next point is as regards the ac- 
counts, In the deed of mortgage of 
1874, one of the terms was that when 
redemption is asked for, the mortgagee 
would be entitled to all the arreajjs of 
takavi and ront that may be due by 
the mortgagors themselves and the ten- 
ants, The learned Subordinate Judge 
has held that this meant arrears re- 
coverable under the three years of lisai* 
tation. We think that this view was 
the right one, on the terms of the deed 
itself. We, therefore, uphold this part 
of the judgment. ^ 

The nsxt point that has been urged 
for the appellant is that interest should 
have been allowed to the defendants on 
the sum of B?. 2,800 from the date of the 
mortgage, namely 19bh March 1874 till 
recovery of possession from Faqruddin 
by Durga Prasad. The learned Subordi- 
nate Judge has allowed interest on the 
sum of Bs. 800 only. As regards the 
interest on the balance, we are :o£ opi- 
nion that the defendant a re not entitled 

(1) A. I. a. 1921 All. 71=l'^ All, m (P.B.). 
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to anything further. They have failed 
to prove that they had deposited the 
gum of Rs. 2,200 almost immediately 
after the execution of the deed of tlie 
mortgage or that they had deposited it 
at all. 

The next point is that the defendants 
are entitled to interest cn the sum of 
Rs, 400, being one-half of the sum of 
Rs. 800 which the mortgagors took, 
believing that it was going to be a mort- 
gage of 10 biswas. There is no stipula- 
tion in the mortgage deed for any 
interest for any sum that might be 
taken by the mortgagors. The Interest 
Act does not apply and we do not think 
that on pure equitable grounds wa 
should allow any interest on such an 
ancient transaction, which was entered 
into about 55 years ago. To allow 
interest would really mean prevention 
of redemption. 

Then , we have been told that there 
was a clerical error in the calculation of 
the profits. This is pointed out in para. 7 
of the grounds of appeal taken in this 
Court. As the question of accounts will 
have again to be gone into, we need not 
consider whether there is any error in 
the decree of the lower Courts in the 
calculation. 

Then exception has been taken on 
behalf of the appellants as to opening 
of the question of malkana. The learned 
Subordinate Judge at p. 37 of the judg- 
ment says ; 

TIhfl question of malkana allowancedue to 
the inoctgogors has not been gone into by the 

learned Munsif I do nob moan to 

hold that malkana has or has not been paid to 
the mortgagors. That will ba a point foi the 
learned Munaif to decide.” 

The learned counsel for the appsllanb 
has urged that the plaintiffs are not en- 
titled to claim credit for malkana unless 
they have taken an assignment of the 
Same from the mortgagors. On behalf 
of the respondents it has been urged 
that whether there is an assignment or 
not, the malkana is payable to the ven- 
dors of the respondent and therefore to 
the respondents themselves under the 
terms of the deed. These points have 
not been gone into or decided and we 
would leave them open for the conside- 
ration of the Court of first instance. 

In the resnlt we have to send down 
an issue for determination by the lower 
appellate Court. Till the issue is decided, 
we shaU not be in a position to say on 


what condition the case should go back 
to the learned Munsif or whether it is 

to go back to him at all. The issue is ; 

“What is tho share of the plaiutiffs in the 
5 biswas share sought to ho recloema^ ? If 
it is found that the plaintifTs' sh.arc is nil, or 
that it cannot be ascertained on tho evidence 
that stands on the record, the whole suit will 
have to be dismissed.” 

We allow six weeks' time to the 
lower appellate Court for remitting of 
findings. No further evidence will be 
allowed to be adduced. One point has 
to be noted. This appeal was really an 
appeal against an order of remand. The 
appellant has paid full court-fee as if it 
were an appeal against a decree. In 
passing final orders in this appeal, we 
shall consider the question of costs. 

v,B./r.K. Case remanded. 
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Sen and Niamatullah, JI. 

Kundan LaURam Plaintiffs 

— Appellants. 

V, 

Lachmi Narain and another Defen- 
dants — Respondents. 

Second Appeal No. 1116 of 1927, De- 
cided on 24th January 1930, from decree 
of Addl. Dist. Judge, Cawnpore, D/- 5th 
March 1927. 

(a) Practice— Appellate Court— Appellate 
Court can go into matter clearly in Usue but 
for which no distinct issue framed. 

Where a matter is clearly in .issue between 
the parties as disclosed from pleadings but no 
distinct issue is framed by the lower Court, it 
isopsn to the first Court of appeal to go into 
tho matter. fP C 2} 

(b) Contract Act, S, 30 — Claim for re- 
covery of loss sustained in consequence of 
contract in nature of wager is not enforce- 
able. 

A claim for recovery of loss in consequence 
of a contract of the nature of a wager is not 
legally enforceable and it such contract be by 
one person with another, who is partner of a 
firm and the contract Is as between principal 
and principal, the person is not entitled to be 
recouped for bis loss, by suit against the other 
partners of ths firm. [P ®26 0 2] 

Damodar Das and Balhey Mohan Lal 
— ^for Appellants, 

5. N. Katju and 5. D. Malaviya—hi 
Respondents. 

Sen, J. — This is an appeal by the 
plaintiff, and it arises out cE a suit for 
recovery of Rs. 1,251-4-6, principal, and 
Rg, 337-8-0, interest, in connexion with 
a certain transaction relating to the pur- 
chase of wheat which was entered into 
between the parties. 
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The ]*laiutiiY ia a firm carrying on 
business at Binki, in the district of 
I’atebpur, under the designation of 
“Kiindan Lal Ram Chander." The de- 
fendants ai'o the proprietors of the firm 
Laclimi Narain Shanbar Lal, located at 
the same station. The plaint-in alleged 
that he had purcliased 500 tons of wheat 
from a Bonabay firm, named Ram Kishen 
Das Chiranji Lal. that tlie firm of the 
defendants pureJjased from the plaintiff 
50 tons out of those 500 tons of wheat 
and ttiat delivery was agreed upon on 
2Ut May 1923. Tho defendants refused 
to take delivery bec<aiiso there was a 
fail in the price of wlieat in tho market, 
Tho plaintitf had to pay Rs. 1,251-1-6 to 
the Bombay firm on account of the de- 
fendants. Hence tho suit, 

Tlie defendant firm consists of two 
partners, viz., Lachmi Narain and Shan- 
kar Lal. Lachmi Narain pleaded that 
neither he nor his firm entered into any 
contract with the plaintiff for the pur- 
chase of 50 tons of wheat. He contended 
that the transaction was of the nature 
of wager and that it was entered into 
by Shankar Lal on his own account and 
on his own responsibility. Shankar Lal 
xfieaded that the contract was of the 
nature of w’ager and that he had already 
paid Rs. 1.2G0 as loss to the plaintiff 
and tliat the claim w'as not maintainable 
against him. 

The Court of first instance mfiield the 
contention of tho defendants and sub- 
stantially dismissed the suit. A decree 
was prssed for a sum of Rs, 85-5-0, This 
position of the decree has not been 
challenged before this Court. 

The lower appellate Court has affirmed 
the decision. The findings recorded by 
it are ; (1) that the firm of Lachmi 
Narain Shankar Lal did not enter into a 
contract with the plaintiff for the pur- 
chase of 50 tons of wheat, (2) that 
Lachmi Narain was no party to the 
alleged agreement to purchase, (3) that 
the contract was of the -nature of a 
wager and had been entered into bet- 
ween the plaintiff and Shankar Lil 
alone upon the latter’s responsibility, 
(4) that the said contract was not cap- 
able of being enforced in a Court of law 
by suit, and (5) that the plaintiff had not 
established that he.had paid Bs. 1,251-4-6 
on behalf of Shankar Lab 
The lower appellate Court has assigned 
excellent reasons for coming to the con- 


clusion that the transaction between the 
plaintiff and Shankar Lal was of the 
nature of a wager. The claim for re- 
covery of loss in consequence of such a 
contract was not legally enforceable. 

Upon tho findings arrived at by thei 
lower appellate Court no claim could, 
under any circumstances, be brought 
either against Lachmi Narain or against 
tho firm of which he was a partner. 

The claim being of the nature of wa- 
ger, it could not be enforced against 
Shankar Lal. It is pleaded, however, 
that because Shankar Lal and the plain- 
tiff were engaged on the same side iu a 
joint venture and the plaintiff had to 
pay on account of Shankar Lal, he is en- 
titled to recover the said amount from 
Shankar Lal, his partner. The findings 
arrived at by the lower appellate Court 
make it clear in the transaction relating 
to the purchase, the dealing between 
Shankar Lal on one side and the plain- 
tiff on the other was that between prin-' 
cipal and principal and not between 
principal and agent. Under these cir-, 
cumstanees, if the transaction had in itj 
the taint of wager, the plaintiff ie not 
entitled to recoup his.loss by suit againstl 
his partner. 

The plaintiff is faced with another 
difijculty. The lower appellate Court 
has come to a definite finding that the 
plaintiff had failed to establish that he 
had paid Rs. 1.251-4.6 to the Bombay 
firm on behalf of the defendant. If this 
finding be not open to challenge, it com- 
pletely concludes the claim. It has been 
argued, however, that the lower appel- 
late Court has gone off the rails in re- 
cording a finding on this point, beoanse 
it did nob arise from the allegations of 
the parties. We have examined tbe 
plaint and the written statements. 
para, 7 of the plaint, the plaintiff claims 
to have paid the aforesaid amount to 
the Bombay firm on account of the 00* ' 
fendants. This allegation was distinctly 
denied by the defendants. The matter 
was, therefore, cleaidy in issue befewoen 
the parties. It is true that no distinct 
issue was framed by the Court of first 
instance ; but the lower appellate Court 
was entitled to go into this ^ matter, 
which out at the root of the claim* We, 
are clearly of opinion that this appeal is 
without force, and it is accordingly dis- 
missed with costs. 

V.B./R.K.. Appeal dismissed. 
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Niamatullah, j. 

{Mandir) Thaku>rji Maharaj 
isiff —Appellant. 

V. 

Risal — Defendant —Respondent, 
Second Appeal No. 1425 of 1923, De- 
cided on 11th February 1930, from 
decree of Addl. Dist. Judge, Meerut, 
D/. 9th June 1928. 

-‘gra Tenancy Act {3 of 1926), S. 81— 
Previoui application for arrears contested 
by tenant and converted into suit — Subse- 
quent suit for arrears of rent — Tenant can 
claim bar of Civil P. C., O. 2, R. 2. 

XfatsniQt contests the claim of thi Ixad- 
lord to arrears of rent an application bscom-js 
a plaint on proper Oourt-foe being paid and 
whatever may be the character of the subso* 
quent suit, 0. 2, -R. 2, will be applicable if thi 
landlord is suing for arrears ct rent, though 
he may be entitled to the additional relief of 
ejectment in a certain coatiugencv. 

[P 527 0 2, P 523 C 2] 
M. £f. Agarwala — for Appellant;. 

U. S. Bajpai—ior Respondeat;. 
Judgment. — This is an appeal from 
the judgment; and decree passed by the 
Additional District Judge, Meerut, .in 
proceedings under S. 81, Agra Tenancy 
Act 3 of 1926. 

Appellant is the zamindar of village 
Nagal in which the respondent is his 
tenant. The appellant issued a notice 
under 8. 81, Tenancy Act, against the 
defendant calling upon him to pay 
arrears of rent for the years 1333,1333 
and Babi 1334 Fasli, Notice was, as 
usual, filed in the Court of the Tahsildar 
with an application referred to in that 
section ^ praying for ejectment of the 
wnant in case arrears were not paid. 

respondent contested that notice on 
the ground that the appellant’s claim 
to the arrears of rent for the years men- 
loned above was barred by the provi- 
sions of 0. 2, R, 2, Civil P. C., inasmuch 
as the appellant had instituted, on 23rd 
® suit for arrears of rent for 
Rabi 1331 Fasli. It should be men* 
tioned that the rant for the years 1332. 
lo33 and Rabi 1334 FasU was overdue on 
23rd April 1927 whan the suit was insti- 
tubed. It was, therefore, contended by 
the respondent that the present claim 
Jor those years is barred by 0. 2, B. 2, 
Divil p, Both the lower Courts have 
8*J®u affect bo this plea and the plain- 
tiff has preferred the present second 
appeal. 

The only question argued before me 
lias referenoe to the respondent's plea 


that the appellxnfc'y claim to arrears of 
ronb for 1332, 1333 and Rabi 1334 Fasli 
is barrod by-0. 2. R, 2, Civil P. C., S. 81, 
Agra Tenancy Act 3 of 1926, entities a 
landholder to apply to the Tahsildar 
for the issue of a notice to his tenant, 
not being a permanent tenui'c-holder or 
a fixed rata tenant, foi- payment of 
arrears of rant and for his ejectment in 
case of default. It is, however, open 
to a tenan!; on whom such notice is 
served to contest the claim, in which 
case: 

“fcbo ap[)licatioii foe issue of notice shall b* 
dot 3 aicd to bo a suit feu: an-oars of roiit on pay- 
maot of 'the nroiiir Court- foe. If the arrjars 
claimod doos not c.tcaed Rs, 20 J the Tahsildar 
shall, subject to tho provisions of 3. 73 (41, 
decide the suit if thi arrears claimeJ exceeds 
Rs. 200, t!i3 Tahsildar shall forward the suit 
to the Court of the Assistant Coll-'ctor in charge 
of the subdivision, who shall decide it.” 

It has been conceded before me by 
the learned counsel for the appellant 
that if instead of talring proceedings 
under S. 81, the landholder had insti- 
tuted an ordinary suit for arrears of 
rent for the years 1332, 1333 and Rabi 
1334 Fasli. it would have bean barred 
by 0. 2, R. 2, Civil P. C., in consequence 
of a suit for arrears of rent having been 
instituted on 23rd April 1927, and of 
the i‘ 0 nt for the years now in suit nob 
having been claimed. The whole con- 
troversy is thus n arrowed down to the 
question whether different considera- 
tions are applicable to the claim for 
arrears of rent made under S. 81, Ten- 
ancy Act, 

Section 81 (5), the material part of 
vvhich has been quoted by me above, 
makes it clear that if the tenant contests 
the claim of the landholder to arrears| 
of rent the application becomes a plaint 
on proper Court-fee being paid. It is 
not disputed before me that Court-fee 
was paid in the present case. The 
application must therefore be deemed 
to be the plaint of a suit for arrears of 
rent for the years already mentioned. 
The proceedings under 8, 81, were by 
operation of law converted into a. 
regular suit for arrears of rent. It 
follows that the tenant who should be 
regarded as the defendant in such suit 
U entitled to put forward all pleas open 
to him in a suit for arrears of rent in- 
cluding a plea in bar. 

Order 2, B. 2 (2) of the Civil F. C., 
providds as follows: 
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an indication of that fact. S, 79 en- 
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' AVI] ere a plaintiff omits to SU 2 in respect of 
or intentionally relinquishes any portion of his 
claim he shall not afterwards sue in re9pec«.of 
lh« portions so omitted or relinquished." 

If the landholder can be said to be 
suing in respect of the jiortion omitted 
in the previous suit, -while he is prose- 
cuting the arrears of rent suit into 
whicli his application is converted, 
there can be no doul)t that 0. 2, K. 2, 
Civil P. C. is as much a bar as would 
be the case if he had brought an ordi- 
nary suit for arrears ot rent. It cannot 
be contended that the landholder is 
not suing for arrears of rent under S. 81 
(o) when liis application for notice is 
“deemed to be a suit." 

The learned counsel for the appellant 
has founded an argument on the words 
"subject to the provisions of S, 78 (4) ’ 
occurring inS. 8l (5), Tenancy Act, He 
argues that the decree to be passed in 
the suit for arrears of rent contemplated 
by S. 81(5), is a decree directing the 
defendant to pay the rent and directing 
further, that he be ejected in default o£ 
payment of rent. It is urged that tho 
suit into which an application under 
S. 81, is converted is not a suit for 
arrears of rent pure and simple, but 
also for the relief of ejectment on the 
tenant failing to pay the rent. Refer- 
ence has also been made to S. 132 of 
the same Act. I find nothing in that 
section which in any way, supports the 
contention pub forward on behalf of the 
appellant. S, 78, provides that 

"no decree or order for ejeefement of a tenant 
shall be passed or enforced until any claimduly 
made by him on account of improvements hag 
been inves tigated and the Court has recorded 
a finding as to the amount of compensation if 
payable to the tenant on that account." 

An Assistant Collector of the second 
class is not empowered to entertain 
such a claim and to record a finding 
relating to it. Sub-S. (4) of that section 

therefore provides that: 

"if the Court to which a claim under sub” 
S. 1, is made, is the Court of an Assistant 
Collector of the Second Class, be shall forward 
the proceedingo to the Assistant Collector in 
charge ’of the subdivision who shall dispose of 
the case as if it had been instituted before 
himself,’* 

It is argued that a reference to S, 78 
(4) in S. 81 (5) is a clear indication that 
the suit contemplated by the latter 
section is a suit not only for arrears of 
rent but also for ejectment in the event 
rent is not paid. I do not think that 
such reference to S. -78 (4) is necessarily 


titles a landholder to execute a decree 
for arrears of rent by the ejectment ot 
the tenant from the holding in respect 
of which the decree was passed, S. 80 
provides that: 

"on receipt of an application under S, 79 the 
Court shall issue notice to the tenant, requir- 
ing him to pay the amount into Court within 
15 days of the service ot the notice, or to show 
cause why ho should not be ejected from his 
holding." 

S. 81 (5) is not very happily drafted, 
bub I entertain no doubt thab an ordi- 
nary decree for arrears of rent has to be 
passed when the application is contes- 
ted by the tenant and the application is 
thereupon converted into a suit provided 
it is decided in favour of the landholder. 
If the landholder is desirous of execut- 
ing such decree by ejecting the tenant, 
he has to taka action under Ss. 79 and 
80 of the Act. The provision in S. 81 
(5) that: 

• "if the arrears clalm3d do not exceed rupees 
200 the Tahsildar shall, subject to the provi- 
sious of S. 78 (4), decide the suit," 

Is suggestive of a contingency in 
which a tenant may claim compensation 
for improve Dcent, In 'such a case the 

section declares that: 

“the Assisbaub Collecbor, Second Class, is 

not to deoidQ tha suit,'* 

If the tenant declares in the initial 
stages of the suit that he would claim 
compensation for improvements the suit 
is to be transferred bo the Sub-Divisiana 
othcer under S. 78 (4), otherwise the 
Assistant Collecbor, Second Class is to 
proceed boa decree in favour of the 
landholder if rent is due, in which case 
no occasion will arise for transfer of 
proceedings under S, 78 (4) until actiODj 
is taken under Ss. 79 and 80. For these 
reasons I am clearly of opinion that the 
suit referred to in S, 81 (5) is a suit fo/ 
arrears of rent pure and simple and u 
the application of 0. 3, R. 2, Civil P. C. 
depends, in the present ease on the 
subsequent suit being regarded as ou® 
for arrears of rent, I have no hesitation 
in holding that the suit out of 
the present appeal has, arisen, was a 

suit of that character. 

But I am of opinion that whatever 
may be the character of the subsequent 
suit 0. 2, R. 2, Civil P. 0., will be appli- 
cable if the plaintiff is suing f 
of rent, though he may be entitled to 
the additional relief lof ejectment in a 
certain contingency. In such a ease his 
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claim to arreai'S of rent will be barred 
and ejectment prpceedingg will be out 
oi question, I do not think the bar 
created by 0. 2, E. 2, Civil P. C., can 
be got over if in the subsequent suit 
additional reliefs are claimed by the 
plaintiff or can be granted by the Court. 

For the 'foregoing reasons lam of 
opinion that the decree passed by the 
Court below is correct. 

This appeal is accordingly dismissed 
with costs. 

V,B./r,K, A'p^eal dismissed t 
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SULAIMAN AND KeNDALL, JJ, 

Maqhul Ahmad and others — Defen- 
dants— Appellants. 

V. 

Brijdeo Tetcari and others — Plaintiffs 
— Respondents. 

Second Appeal No. 2036 of 1927, De- 
cided on 13th December 1929, against 
decree of Sub- Judge, Jaunpur, D/- 23rd 
June 1927. 

lli^du law — Alienation — Daughter in- 
heriting eitate of her mother — Expenses for 
barkhi ceremony of mother can be met by 
her out of such property. 

The performance- of the barkhi cetemony.i.e,, 
first annual death ceremony is a duty on the 
puson inheriting the estate of the deceased and 
therefore a daughter who inherits the estate of 
her mother can validly mortgage that property 
for meeting the expenses for such oeremonv. 

[P o‘29 0 2] 

Iqbal Ahmad and M^ikhtar Ahmad — 
^^^Appellants. 

Sillainian,' J, — This is a defondant’s 
appeal arising out of a suit for recovery 
of possession by avoidance of a sale 
deed of 1913, This deed was executed 
fot a sum of Rs, 169 by one Mt. Poona 
ju order to pay off a prior mortgage 
dated 4th December 1909 executed by 
f of Mendai, the defendant’s 

ather. The property transferred was 
^nat had been inherited by her from 
mother. It was therefore a Hindu 
womans limited estate in her posses- 
and no valid transfer could have 

een made without legal necessity. The 
i^dcibal in the earlier mortgage deed as 

Aff ft certified copy was to the 

ttoob that the money had been borrowed 
Of barkhi, that is the first annual death 
wtemony of her mother, Mt, Ram Kali. 
_ ®f0 was also oral evidence to the 
- 1 ?* The present plaintiffs have 

fcL. ^ *“0 death of Mt. Poona purchased 
▼0ty property, viz., one pie share 
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from her sons who hocime the heirs to 
the estate. 

The lower appellate Court has dis- 
tinctly found that the sale deed of 1913 
was for legal necessity, inasmuch as it 
was proved that the money had been 
raised to pay off the prior mortgage deed 
under which money had been borrowed 
for the barkhi ceremony of her mother. 
The learned Judge has pointed out that 
according to the prevalent belief it 
would have been improper for Mt. Poona 
to perform the death ceremony of her 
mother out of her own money or out of 
the income of her property, as it is con- 
sidered a sin for a mother to be bene- 
fited by the income of her daughter, and 
that it was on account of such a senti- 
ment that Mt. Poona must have raised 
money out of the property left by her 
mother Mt. Ram Kali to perform the 
barkhi ceremony of the latter. The per- 
formance of such a ceremony would be a 
duty on the person who inherits the 
estate of the deceased and tlie expenses 
could be met out of such property. The- 
original mortgage deed of 1909 was not 
produced and apparently there .was no 
definite proof of its loss. The lower ap- 
pellate Court, however, thought that the 
loss of the original is required to be 
proved only if the document is being en- 
forced in a suit and that there is no 
such requisite if the copy is merely pro- 
duced as a piece of evidence. It would 
be'difficult to accept this view of the law, 
as under S. 65, Evidence Act, no secon- 
dary evidence can be admitted for any 
purpose unless it is shown that the ori- 
ginal has been lost or is not procurable. 
But the learned Judge has based his 
finding, independently of the document, 
on the oral evidence produced by the 
parties. His finding therefore must be 
accepted as a finding of fact. The ap- 
peal is accordingly dismissed but with- 
out any order as to costs as no one ap- 
pears for the respondent. 

p.N./b.K. Appeal dismissed * 
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Sul A i MAN AND Kendall, JJ. 

Ghanshiam Das Raf/Hai/t— Plaintiff — 
Applicant, 

V. 

Mithan Lai Tandan and another 
Defendants— Opposite Parties. 

Civil Revn. No. 323 of 1928, Decided 
on 14th February 1930. 
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Evidence Act, S. 92 — Claim on promissory 
note — Debtor cannot resist it saying that 
amount would be given credit to in final 
settlement of accounts between parties, 

A claim based on a pronaisaory note payable 
on demand cannot be resisted on the ground 
that the amount would bo given credit to in 
the final settlement of accounts between the 
parties : A, I, R. 1922 All. 213, Rff. 

[P 530 C 1] 

Hajari Lai E a poor — -for Applica-nfc. 

N. P. Askthona and Baijnatk Sakai 
— for Opposite Parties, 

Sulaiman, J. — This is an application 
in revision from a decree of the Court 
of Small Causes dismissing a suit based 
on a promissory note. The promissory 
note was executed by the defendants in 
favour of the plaintiff, bub the Court 
bel ovv has come to the conclusion that 
although the defendants received consi- 
deration, they did so not from the 
plaintiff, but from Bisheshar Nath, and 
iias held that the suit is premature, be- 
cause the defendants state that settle- 
ment will be made betW'^en them when 
their accounts are sebbied. 

It is clear that the leirnei Judge has 
nob dismissed the suit on the ground 
that a benamidar could not sue in place 
of the true owner’ if the promissory 
note stood in his name. Such a ground 
would not be teziable. The dismissal 
is based on the supposition that the 
claim is premature. It seems to us 
that a claim based on a promissory note 
jpayable on demand must be decreed, 
and the defendants cannot resist the 
claim by saying that the amount would 
be given credit for in the linal settle- 
ment of accounts between the parties l 
vide Skri Ramy, Sobha Ram (l). 

The learned advocate for the appli- 
cants concedes that the amount of the 
decree when realised mav remain in 
Court to the credit of Bisheshar Nath, 
on whose behalf the plaintiff 6rm has 
sued. On this underbaking wa allow 
the application, and setting aside the 
decree of the Court below, decree the 
claim. But we direct that the parties 
should bear their own costs in both 
Courts. 

V.B./R.K. Application allowed. 
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King, J. 

M^ihammad Ishaq — Defendant — Ap- 
pellant. 

V. 

Municipal Board, Cawnporc^Plain- 
biff — Respondent. 

Second Appeal No. 138i of 1928, De- 
cided on I7bh January 1930, from decree 
of First Sub-Judge, Oawnpora, D/- 30bh 
April 1928. 

Limitation Act, Art. 132— Suit for reco- 
very of house or water-tax under U. P, Mu- 
nicipality Act comes within Art, 132 — U, P, 
Municipality Act (2 of 1916), Ss, 177 and 
128 (1) ,1). 

A suit for tha recovery of a sutn of monoy 
duo on accouat of bous^-tax and w iter-tax 
under U. P. Muni ipaliDy Act is a suit to en- 
force p iymenfe of money charged tipoa itumav- 
able property within the meaning of Art. 132, 
Lim. Act: 42 Cal. 625, Rel. on. [P 531 0 1] 

Syed Majid AU — for Appellant. 

S. /V. Setk — for Respondent. 

Judgment. — This appeal arises out 
of a suit by the Municipal Board of 
Cawopore against one Muhammad Ishaq 
for the recovery of a certain sum of 
money due on account of ‘house-tax and 
water- tax for tha period from Ist Ooto- 
ber 1917 to 3 1st March 1928. 

The suit was resisted on the ground 
that no tax which accrued due fora 
period more than six years before the 
insbibucion of the suit was within tha 
period of limitation. It was also con- 
tended that tha defendant bad gifted 
half of his house to his son and, there- 
fore, was not liable to pay the whole 
amount of the tax claimed. 

Tha Court of first instance found that 
the alleged gift by the defendant to his 
son had not been proved and this find- 
ing wa*' nob challenged in the lower ap* 
pellate Court; so I must take it that 
the allegad giU has not been proved. 

The only point which has been 
gued before me is whether the Courts 
below were right in finding that the 
period of limitation applicable to the 
suit was governed by Art, 132, Sch, 1# 
Lim. Act, which provides a period of 12 
years to enforce the payment of money 
charged upon immovable property start* 
ing from the time when the money sued 
for becomes dne, It should be noted 
that the plaintiff expressly asks for the 
enforcement of the charge by sale of the 
property upon which the taxes are as- 
sessed, and a decree has been given to 
this effect. 


(1) A. 1. B, 1923 All, 213"il AU. 521. 
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The only question, therefore, is whe- 
ther the sums claimed by the municipa- 
lity on account of house -tax and water- 
tax are sums which are “ charged upon 
immovable property,” within the mean- 
ing of Art. 132. 

Under S. 177, U. P. Municipalities Act 
all sums due on account of a tax impo- 
sed on the annual value of buildings or 
lands or of both shall, subject to the 
prior payment of land revenue, if any, 
due to His Majesty thereupon be a llrst 
charge upon such buildings or lands. 
S. 128 makes it clear that sums due on 
account of house -tax and of water- tax 
are sums due on account of a tax impo- 
sed on the annual value of buildings or 
lands. 

In S. 128 (l) (l) a " house-tax ’’ is 
described as a tax on the annual value 
•of buildings or lands or of both; and in 
Cl. 10 a “ water tax ” is described as a 
water-tax on the annual value of build- 
ings or lands or of both. 

Under S 177, therefore, the sums due 
on account of house- tax and water-tax 
are declared by statute to be a first 
charge upon the buildings or lands with 
reference to which tax is imposed. 

I agree with the Court below, there- 
fore, that Art. 132 applies to the pre- 
sent suit since it is a suit to enforce 
payment of money charged upon immov- 
able property. 

The learned counsel for the appellant 
has not been able to cite any authority 
which helps him while the ruling in 
Akhoy Kumar Banerji v. Corporation of 
CaUuita{{) supports the contention of 
the respondent. I dismiss the appeal 
with costs. 

V B./R K, Apveal 

U) 43 Cal. 635=31 0. h. J. 

1, 0, 261=19 0. W. N. 37. 
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Mukbrji abd Bbmkbt, JJ. 

Bhawani Pranad and others — Defen- 
dants — Appellants. 

V. 

Pahlad Singh and another — Plaintiffs 
"•R spondfTits. 

Letters Parent Appeal No 115 of 1927, 
Deoidod on I4th Pebruary 1930, from 
judsment of .Ashworth, J., D/- 4.6th May 
1927. 

U. P. Manleipal Act (2 of 1916), S. 2 fl9) 
(B)-^ritcrio determining whether land ii 
pablle etreet it definition given in Act - in 


force when suit is brought — U. P. Municipal 
Act (1 of 1900), S, 314. 

Whether a particular land is a public street 
or otherwise is to be determined by the appli- 
catiou of criteria dotorminiug it as mentioned 
ia the Act in force when the suit is brought. 

[P 532 G 1] 

K. N. Katjii and K, C. Mital — for 
Appellants. 

Panna Lai — for Respondents, 

Bennet, J —This is a Letters Patent 
appeal by the defendants against a 
judgment of a learned single Judge of 
this Court, finding in favour of the 
plaintiff m regard to the claim of the 
plaintiff for the removal of a drain 
made by defendant across a courtyard 
on which the bouses of the parties abut. 
The drain was made with permission 
from the Municipal Board of Meerut. 
The courtyard is connected with a road, 
and the finding of the lower appellate 
Court is : 

** Once this courtyard belonged to the plaiu- 
tiff, but iu 1910 the Munic' p il Board of Mee- 
rut paved it out of Municipal funds and ainco 
than it became a public street, 

I hold that the plaiotiS is not now the 
owner of this lane, but its proprietorship is 
now vested at least since 1910 with the Muni- 
cipal Board of Meerut.” 

Both the lower Courts dismissed the 
suit of the plaintiffs, but the learned 
single Judge of this Court has found in 
favour of the plaintiff in regard to this 
drain. He has arrived at that finding 
on a consideration of the definition of 
street. In the Municipalities Act (Act 
2 of 1916) the definition of public street 
is as follows : 

“ Public street ” means a street fa) which Is 
declared a public street by the Board under 
the provisions of S. 2-21, or (b) which w.th tho 
consent, express or implied, of the owner, of 
the land comprising the street has been 
leveled, paved, metalled, channelled, sewered 
or repaired out of the Municipal or other 
public funds,” 

The facts found in the present case 
are that in 1910, the Municipal Board 
paved this yard. There is an admission 
of a mukhbariam of the plaintiff in an 
application which states that the 
lane was paved by the municipality 
and that in his belief it was municipal 
property. There is also oral evidence 
which was accepted by the lower ap- 
pellate Coart that from 1914: the court- 
yard was swept by the municipal swee- 
pers. We consider that these oircum- 
stanoes show the implied consent uf the 
owner of the land to the paving of this 
courtyard in 1910 by the Munioipal 
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l^oarLl. Accordingly it would como 
within tho definition of public street. 
It was argued that the definition of 
street is different in S. 3 (4), Aot 1 of 
1900. It is true that the criteria as 
regards paving, etc., contained in S. 2 
(19) (b), Act 2 of 191G, do not find a 
iplace in the earlier definition, but even 
jif that is so, we consider that when the 
jplaiutiff brought his suit in 1923 we 
;must have regard to the definition con- 
■tained in the Act then in force, Act 2 of 
I91G. That Act defines a public street 
as a street which has been paved out of 
municipal funds with the consent, ex- 
press or implied, of the owner. Accor- 
lingly, at the time the plaintiff bought 
this courtyard, it was a public street 
jwithin the meaning of the Muniiipali- 
jties Act then in force. 

A further question was raised in ap- 
peal, that the plaintiff had suffered spe- 
cial damage. This is no doubt contain- 
ed in ground 6 of the second appeal, bub 
the plaintiff did not claim that the 
drain was especially injurious to him 
in his plaint or in bis grounds of appeal 
in the lower appellate Court, In the 
giounds of appeal to the lower appel- 
late Court it was stated that it caused 
a serious obstacle to the plaintiff and 
the case for the plaintiff before the 
Court of first instance on which issue 2 
was framed was ; 

“ Does the defendants’ drain cause any in- 
convenience to the plaintiff in taking out their 
carriage over the disputed land on the case of 
their house " ? 

The finding of fact of the lower ap- 
pellate Court on this point was : 

The uala which was made by the res- 
pondent, is, I ani told, a covered one and no 
diflaculty can be experienced by the plaintiff 
in getting his oarriage pass over it.” 

We therefore consider that the mat- 
ter of special damage is concluded in 
favour of the defendant by this finding 
of fact. We may also add that even 
if the land were the land of the plain- 
tiff. the Municipal Board under S. 193 
, (1) Act 2 of 1916 has power to. enable 
the defendant to make a drain across 
the land of the plaintiff. The rights 
of the plaintiff^ under that section are 
limited to making an objection to the 
Board. If the Board neglected to give 
the plaintiff a notice, that does. not give 
him the right to bring a suit against 
the defendant, but his rights are merely 
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limited to the appeal allowed by ine 
Municipalities Act. 

Accordingly, for the reasons given 
above, we allow this Letters Patent 
appeal and we dismiss the suit of the 
plaintiff with costs in all Courts. 
v.b./r.k. Appeal ailotoed^ 
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Boys AND Young, JJ. 

Emperor 

v. 

Sihandar — Accused. 

Criminal Appeal No. 1059 of 1929, 
Decided on 18th March 1930, against 
order of Sess. Judge, Aligarh, D/- 5tb 
September 1929, 

(a) Eviden ce Act, S. 32 (c) — Dying itale- 
ment not in deceased's own words but being 
mere note of substance is not sufficient for 
conviction. 

It is unsafe to convict a person merely on 
the dying statement when such statement is 
not recorded in the deceased’s own words and 
contains a note of the substance of what de* 
ceased told the police. [P 533 0 1] 

(b) Penal Code, S. 302 — Evidence^Mur* 
der by arsenic poisoning — Examination of 
viscera is necessary. 

In view of the common diseases of this 
country whose symptoms are almost indistia* 
guisbable from that of arsenic poisoning 
it is very unsafe to convict a person without 
such .evidence as can be obtained from a proper 
scientific enquiry. The proper enquiry con- 
sists in the careful examination of the viscera 
of the body and an analysis by a compstent 
analyser showing from the amount of arsenic 
found in the visoera that at least a lethal dose 
must have / been administered. Mere exami- 
nation of the vomit or night* soil is totally 
insufficient and it is extremely dangerous to 
rely upon some traces of arsenic found in either 
of these two things. [P 633 0 2,P 534 C 1] 

O’. S. Bajpai — for the Crown. 

G. S, Paikak^iov Accused. 

Young, J. — Sikandar was ohargeJ 
under S. 302, I, P. C., before the Ses- 
sions Judge of Aligarh with having 
poisoned one Mfe, Tufania by administer- , 
ing arsenic to her. The learned Sessions 
Judge acquitted the accused, and the 
Government has appealed. 

The case for the prosecution was that 
the accused, who had had illicit rela- 
tions with the deceased woman, and also 
was in the habit of committing sodomY 
with her son, because the woman 
refused to leave the place in which she 
was then living and go and live with 
him, administered arsenic to her in (far 
on 22nd June 1929. and thereafter, with- 
in some twenty-four hours, she died as a 
result of arsenio poisoning. 
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Tha proaecution oalled threa eya- 
wifcnesses who deposed that they had 
seen the accused giving the deceased 
pitr. The witnesses also gave evidence 
that shortly afterwards the woman 
became very ill and vomited and purged. 
There was also on the record the state- 
ment of Mb, Tufania herself made to 
the police, which was admitted in evi- 
dence as a dying declaration. In that 
statement the woman said that the ac- 
cused had illicit intimacy with her and 
also with her son ; that she refused to 
go to Aligarh with him, and that after- 
wards he gave her gur to eat saying that 
it was a "parshad" from a Pir ; that 
shortly afterwards she began to feel 
giddy and thirsty and drank water from 
a jar and that the water was bitter. 
She also said that the gur tasted bitter, 
and that she charged Sikandar with 
administering poison to her mixed with 
the gur. As regards the evidence of 
the three eyewitnesses, the learned 
Sessions Judge discards it on the ground 
that ha was not satisfied that they were 
speaking the truth. We have carefully 
examined their evidence, and we have 
no reason to disagree with the finding 
of the learned Sessions Judge on this 
point. There remains, then, the evi- 
dence of the deceased woman herself as 
given in her dying statement. As re- 
gards the statement, the learned Ses- 
sions Judge came to the conclusion, from 
the internal evidence in the statement 
itself, that the statement was not given 
in the woman’s own words but that it 
was merely a note of the substance of 
what she told the police. The learned 
Sessions Judge came to the conclusion 
that it would not be safe to convict the 
accused merely on the statement. We 
are in agreement with the learned Ses- 
sions Judge in finding to which he 
came, and we see no reason to upset 
that finding aud to convict the accused. 

While we^ agree with the Sessions 
Judge we think we ought to put it on 
record that there are several other ifiore 
Uuportant reasons than have been given 
"F the learned Sessions Judge, or even 
discussed by him, for acquitting Sikan- 
dSr, There Is, in our opinion, no evi- 
fisnoe On the record worthy of the name 
to prove that Mt. Tnfania died of 
Arsenic j^lsoning. In a case of arsenio 
poisoning two things must be proved : 
utsUy, that the person alleged to have 


been murdered did die of arsenic poison- 
ing ; and, secondly, that the arsenic was 
administered by the accused person. The 
only evidence in this case of arsenic 
poisoning is the evidence of the Civil 
Surgeon who says in his original report 
that the cause of death was '^probably 
some irritant poison," Later on the 
Civil Surgeon was more definite. Ha 
said: Death was due to some irritant 
poison.” But he did not say that death 
was due to arsenic. Nor was he ques- 
tioned either by counsel for the defence 
or by the Judge as to whether the condi- 
tion of the stomach and the intestines 
which he found in the post-mortem 
examination was not consistent with 
gastro enteritis, cholera, or some similar 
complaint, Further, some of the vomit 
and the matter purged was collected 
from the ground and sent to the Chemi- 
cal Examiner for report ; also the 
jar which had contained the water which 
she had drunk and in which, as was 
alleged by the prosecution, she had 
washed the gur, was sent to the Chemi- 
cal Examiner. The Chemical Examiner 
reported, after using the Reinsh test, 
that arsenic “was detected” in the vomit 
of Mt. Tufania and also in the night- 
soil, but arsenic was not detected in the 
mud jug. The report of the Chemical 
Examiner is wholly insufficient to prove 
that the cause of the woman’s death 
was arsenic poisoning. A very small 
and harmless quantity of arsenic can be 
“detected” by the Eeinsh or Marsh test. 
It is of the utmost importance in a case 
of arsenic poisoning that the prosecution 
should prove that a lethal dose of 
arsenio that is, two grains or upwards, 
had been administered. The authorities, 
such as Taylor, are agreed that there 

must be unequivocal proof : 

‘*that some rational quantity of arsenio was 
found in the viscera, or good evidence of such 
a lapse of time after the administration of the 
last dose as to give a satisfactory explanattou 
of its possible absence.'* 

In this case there is no lapse of time. 
In other words, there ought to be a. 
oarefui examination of the viscera of 
the body and an analysis by a competent, 
analyser showing from the amount of 
arsenic found in the viscera that at least 
a lethal dose must have been adminis- 
tered. Mere 'examination of vomit or 
night-soil is totally Insufficient and it 
would be extremely dangerous to rely 
upon some traces of arsenio found in 
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either of these two things. Arsenic 
might have been put in the vomit or 
night-soil after death. Arsenic on the 
other hand may be legitimately in the 
body through various causes. Arsenic 
in some forms is obtained from earth, 
and as in this case the vomit and night- 
soil was taken from tho earth, it is not 
beyond tho bounds of reasonable possi- 
bility that traces of arsenic might have 
been detected in these two substances 
from that cause. It is usual where 
the matter to be examined has been 
contaminated with earth to send a 
sample of tho earth from a neighbouring 
spot to be analysed in order to show 
whetiier there is arsenic in the earth or 
not. In India arsenic is used as a 
medicine in all manner of diseases, and 
iit is also used as an aphrodisiac. It is, 
|therefor 0 , impossible to take the mere 
evidence that arsenic was detected as 
sufficient to prove conclusively death 
jfrom arsenic poisoning. It is of the 
jutmost importance, before a Court could 
find any individual guilty of murder by 
the administration of arsenic, that a 
■very much more complete chemical 
analysis should be made than in this 
case. There are several methods of 
•analysing the viscera of a dead body 
and of making a quantitative analysis. 
Reference to any of the books on this 
subject can easily be made. That such 
analysis has been made in India in 
the past is clear from a reference to 
Dr. Oheyer’s Medical Jurisprudence, 
published in 1870, where he observes at 
p. 116 : Dr, Macnamara discovered 
considerable quantities of arsenic in 
both stomachs.” Given the necessary 
knowledge and the necessary instru- 
ments, modern science has no difficulty 
in coming to a conclusion as to the ap- 
proximate quantity administered. 

There is one other point to which we 
would like to allude as regards this 
particular case. Prom the evidence on 
the record it is not impossible that the 
gur taken by the deceased did not con- 
tain arsenic. The woman said that the 
gur tasted bitter. The authorities are 
unanimous on the point that arsenic is 
tasteless,' and at p. 507 of Taylor’s 
Medical Jurisprudence it is said : 

”Sir T. Stevoneon has kcoWn an ounce of 
arsenio homioidally put into a pint of rice 
pudding* The pudding was eaten without 
suspicion.” 
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It seems to be a common error to con- 
sider that arsenic tastes bitter at the 
moment of eating, and, therefore, it is 
suspicious , when the fact is otherwise, 
to see in the statement of this woman 
that the gur was bitter when she ate it. 
The most that can be said is that later 
it produces a burning sensation in the 
throat. In every murder case in Britain, 
where arsenic poisoning is alleged, the 
contest always is over the evidence as 
to the amount of arsenic found in the 
body. We are told that quantitative 
analyses have been for some years un- 
known in this country in arsenic cases. 
It is our opinion that without euchl 
evidence as can be obtained from a 
proper scientific enquiry it would in 
most cases be very unsafe to convict any 
person of murder by arsenic, especially 
in view of the common diseases in this 
country whose symptoms are almost 
indistinguishable from that of arsenic^ 
poisoning, 

The appeal is dismissed. If Sikandar 
is under arrest he will be set at liberty 
immediately if he is not wanted on any 
other charge. 

v.b./r.k. Appeal dismissed. 
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Dalad, j. 

Suraj Prasad — Appellant, 

V. 

Emperor 

Criminal Appeal No. 1145 of 1929, 
Decided on Ist April 1930, against order 
of Addl. Sess. Judge, Benares, D/- 27th 
November 1929. 

Criminal Trial — Courtis duly — Seiw®®* 
Judge’* duty In trials. 

A Session B Judge should start his 
in a case at the very beginning of the tiwl 
and not when the time comes to write or dio' 
tato the judgment. Fiiet of all the ingtedi* 
enta of an offence ought to be clearly grasped 
and then attempts made continnously to dis* 
cover whether the evidence of the complainant 
and that of the prosecution witnesses did satis* 
£y those ingredients or not, When a 
deration of the facts of tho case and of their 
applicability to a particular section of the ww 
are loft to tho end, a trial Is bound to suMf 
and often a decision is arrived at in oo®"*®; 
with law. [P 636 O il 

Captain C. 0, Carleton — for Appel- 
lant. 

Sankar Saran — for the Crown. 

Judgment. — am afraid that the. 
Sessions Judge has not got a grip of the 
facts of the case and misunderstood. 
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them. There can be no doubt that the 
patwari on 17th September 1928, gave 
a wrong copy of certain entries in the 
village records to the complainant Ram 
Nandaa. The wrongness of the entries 
consisted in the patwari (appellant) not 
noting in the copy that besides Mt. 
Jhagri there were other tenants of the 
plots in suit. It is, however, important 
to remember that the complainant Ram 
Nandan had already purchased what he 
considered a fixed-rate tenancy from 
Mt, Jhagri prior to 17th September, 
that is, five days prior, on 12bh Septem- 
ber 1928. It cannot, therefore, be said 
that the wrong copy induced him to 
spend money in making the purchase. 
On 24th September he sued not only 
Mt. Jhagri but the others whose names 
appeared in the records for a declara- 
tion that the others were not tenants of 
the land. This suit was brought for a 
declaration under S. 123, Tenancy Act 
of 1926. His suit was dismissed on the 
ground thjit Mt. Jhagri was not a fixed- 
rate tenant and had no right of trans- 
fer, The incorrect copy was filed by 
the complainant in the suit which be 
filed on 24th September. He, however, 
refused to summon the patwari and on 
19th November made a statement to the 
revenue Court that the patwari be not 
summoned as he was an enemy. Subse- 
quently the patwari was summoned by 
the defendant Mangal of that suit and 
then it was discovered that Mangal was 
also a tenant of the land, 1 have not 
the slightest doubt that the patwari 
knowingly made a false copy, but there 
are further points to be considered 
whether the false copy was made with 
the connivance of Bam Nandan himself 
and whether there could have been any 
intention on the part of the patwari to 
cause harm to Bam Nandan. After 
reading the evidence I have come to the 
conclusion that the patwari is a black- 
guard. He has, fortunately for him, 
escaped the olutohes ’ of the criminal 
law. ' It is certain that Bam Nandan to 
bolster up bis olaim of a declaration 
that Mangal was not a tenant induced 
the patwari to give a false copy, and the 
patwari, presumably for consideration, 
did BO. Bam Nandan hoped that the 
original would not be sent for and 
actually went to the length of refusing 
to tommon the patwari. 1 cannot pos- 
siMy believe that after obtaining the 


copy he could have feared that the pat- 
wari would depose against the copy, if 
in reality he had not known that the 
copy was falsely prepared. Mangal, 
however, insisted on summoning the 
patwari, and the patwari had not tho 
courage in Court to depose falsely about 
the entries in his papers. The trick to 
be played on Mangal was by collusion 
between Bam Naudan and the patwari 
to avoid the summoning of the original 
papers. Possibly Ram Nandan hoped 
that even if the patwari was summoned 
he would favour his cause and make a 
false deposition. When the patwari 
failed to oblige him to that extreme ex- 
tent Ram Nandan filed a complaint. As 
I often observed in these cases it is 
unfortunate that a private person can 
prosecute a patwari without any depart- 
mental inquiry being made on the sub- 
ject, These prosecutions have recently 
been so frequent that a suggestion may 
be made that some kind of protection 
may be given to these .revenue officials 
by making a departmental inquiry 
necessary before a criminal prosecution 
is launched. Anyone acquainted with 
revenue law like a qanungo or a tahsil- 
dar would have discovered at once that 
Ram Nandan and the patwari were col- 
luding at fiist and that Ram Nandan 
knew well that the copy which he ob- 
tained was a false copy. 

The Judge does not seem to have 
read the charge framed against the 
patwari. The charge was that he gave 
wrong copy with the intention of indu- 
cing Ram Nandan to file a suit, and there- 
by incur expense which would cause him 
harm in money. This is the only possi- 
ble barm which the patwari may have 
contemplated. The harm is far too re- 
mote. Even if the patwari was an 
enemy it would hardly bo worth his 
while to damage Ram Nandan by indu- 
cing him to bring a suit in which he 
was sure not to succeed, I cannot be- 
lieve that such barm would be contem- 
plated by one enemy for another. The 
Judge, however, takes a totally different 

view. What he says is : 

** It is thus clear that the accused gave aa 
ioootrect copy to the mukhtar ” 

(meaning the complainant) 

'• vftth ft view that be would thereby cause 
iniury to the oomplaiaant, - inasmuch as the 
mukhtar lost hla ease for the declaration that 
Hangal and others were no tenants of the 

plots.** 
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The harm intended was, according to 
the Sessions Judge, that the complai- 
nant may lose his suit. It is obvious 
that the complainant did not lose his 
suit because of the wrong copy, and the 
wrong copy, therefore, did not harm the 
complainant in that manner. 

It is not necessary to examine the 
false defence of the patwari that the 
wrong copy was extorted from him. It 
may, however, be pointed out to the 
Sessions Judge that lio took no trouble 
to obtain from Ram Nandan’s own 
mouth what the harm was which he 
suffered by the wrong copy. A judicial 
0 nicer who had understood the case 
from the commencement would have 
made an inquiry as to how when Ram 
Nandan got a wrong copy in which the 
interest of Manga I was not mentioned, 
lie happened to sue Mangal seven days 
later for a declaration. It is my belief 
that during trials Sessions Judges rely 
far too much on a badly instructed 
Government Pleader or on the evidence 
of the prosecution shaping itself as best 
it may, It is much to be desired that 
a Sessions Judge should start his infee- 
•rest in a case at the very beginning of 
the trial and not when the time comes 
to write or dictate the judgment. First 
of all the ingredients of an offence 
.ought to be clearly grasped and then 
attempts made continuously to discover 
whether the evidence of the complai- 
nant and that of the prosecution wit- 
nesses did satisfy those ingredients or 
not. When a consideration of the facts 
of the case and of their applicability to 
a particular section of the law are left 
to the end, a trial is bound to suffer and 
often a decision is arrived at in condict 
hvith law. I set aside the conviction 
and sentence of Suraj Prasad and order 
his bail bond to be cancelled, 

V.B./r.k. Convioiton set aside. 
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Sen and Niamatullah, JJ. 

Diirga Prasad and another — Plain- 
tiffs — Appellants. 

V. 

Ghauharja Prasad — Respondent. 

Second Appeal No. 1577 of 1926, De- 
cided on l&tb December 1929. 

Hindu law—Joinl family — PreiumptTon-^ 
Property acquired by member of joint 
family not ihown to have nucleus is not 
always joint family property. 

There is no presumption that any property 
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acquired by an individual member of a joint 
Kindu family, which is not shown to have pos* 
ssssed any nucleus, was joint family property, 

[P 537 C i] 

P. If. Banerji and Ram Nama Pra* 
sad — for Appellants. 

K. N. Katj^i — for Respondents, 

Niamatullah, J. — The present ap- 
peal has arisen out of a suit brought 
by the plainfciffs-appellants for a decla- 
ration of their right to and possession 
of a house, which admittedly belonged 
at one time to Munshi Sheoambar Lai, 
whose adopted son plaintiff 1 (father of 
plaintiff 2) is. It was alleged that the 
house' in dispute was joint family pro- 
perty, in which plaintiff-appellant 1 
obtained an interest at the time he was 
adopted by Sheoambar Lai. The de- 
fence was that it was the self-acquired 
property of Sheoambar Lai, in which the 
plaintiffs-appellanbs obtained no interest, 
the same having been made a gift of to 
defendant 2 (sou of defendant 1), who 
w'as related to Sheoambar Lai and for 
whom the Tat ter had great re'gard. The 
gift is said to have been made in 1912, 
when Sheoambar Lai intimated that 
fact to the Municipal Board and re- 
quested that the name of the donee be 
entered in the register of houses situate 
within the municipal limits. Subse- 
quently a formal deed of gift duly regis- 
tered was executed by Sheoambar Lil in 
favour of the defendant-respondent 2. 
Both the Courts have dismissed the 
suit. The lower appellate Court has 
held that the defendants have been in 
adverse possession for more than twelve 
years before the institution of the 
suit and that, though the property 
should be considered (in the view that 
it took) as joint family property, yet 
the plaintiffs have no right left to it. 

The decrees of the Courts below have 
been impugned in appeal. Two ques- 
tions have been argued before us : (1) 
whether the house in dispute was joint 
family property in which plaintiff- 
appellant 1 acquired an interest at the 
time of his adoption, so that Sheoambar 
Lai could not make a gift of it to defen- 
dant 2; and (2) whether the defendants 
have perfeoted their title by adverse 
possession for more than twelve years. 
As regards the first question, the finding 
of the lower appellate Court is some- 
what obscure. It held that Sheoambar 
Lai had a brother, Shankar Lai, who 
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should be presumed to be a member of a 

joint Hindu family with him, but that ; 

“whether the property was acquired in the 
lifetime of Sheoambar Lai’s father or after his 
death, whether the purchase money was from 
earninfiE acquired by Sheoambar Lai or from 
earnings acquired by Ganesb, or from both, or 
from anceetral joint family property, there ap- 
pears to me to be no reliable evidence,” 

As I'egards the so-called joint family 
consisting of Shankar Lai and Sheoam- 
bar Lai, the learned Judge was unable 
to find on evidence that their father 
left any property other than a residen- 
tial house, as to which it was doubtful 
whether it had been constructed by 
■him. At any I’ate on his finding it 
■cannot be said that there was any pro- 
perty which could be the source of in- 
come from which subsequent acquisi- 
tions could be made. There is again 
total absence of evidence showing that 
Shankar Lai and Sheoambar Lai to- 
gether owned any property as members 
of a joint Hindu family which could 
form the nucleus of subsequent addi- 
tions. The only foundation, then, of 
the existence of a joint family consist- 
lug of Shankar Lai and Sheoambar Lai 
was their relationship, to which may 
be added joint residence and mess. The 
house in dispute was brought by Sheo- 
ambar Lai, who constructed it. On 
these findings it must be held that the 
plaintiffs, on whom decidedly the burden 
lay, failed to establish that the house 
in dispute was ancestral or joint family 
property in which they had an interest. 
It may be presumed that two Hindu 

erg of a joint Hindu family; but it 

Pte8Lrt?“re 

111 howavar it i, f / Property. 
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the finding of the lower appellate Court 
that the defendants have been in pos- 
session exclusively from the year 1912 
is decisive. It is said that defendant I 
assumed the guardianship of plaintiff I 
under the will of Sheoambar Lai dated 
1908. Sheoambar Lai died some time 
after 1913. As already stated, in 1912 
he placed defendant 2 in possession of 
this house under an oral gift, referred 
to by him in his petition dated 5tli 
February 1912 to the Municipal Board. 
The subsequent registered deed of gift, 
dated 16th February 1913, confirmed 
the previous inchoate gift. The present 
suit was brought on 16th February 192o, 
i. e. more than 12 years after the oral 
gift but less than 12 years after the 
registered deed of gift. It has been 
found that the defendants have been in 
possession since, at least, 5th February 
1912, The character of this possession 
has been exclusive and in assertion of 
the title derived from the gift. It has 
also been found that the present suit 
was brought more than three years after 
the plaintiff attained majority. Under 
these ^ circumstances there can be no 
question that the defendants have per- 
fected their title by adverse possession. 
For the foregoing reasons, this appeal 
must fail and is dismissed with costs. 

V.s./r.k, Appeal dismissed. 
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Mukerji and Bennet, JJ. 

PcLTtctp Singh Defendant — Appellant, 

V. 

Dalip Singh — Plaintiff — Respondent. 

First Appeal No. 439 of 1925. Decided 
on 22nd January 1930. 

1®)^ Hindu law— Joint family— Partition — 
Partition between father and son — Mother’s 
•hare. 

Where bhere is a partition between a Hindu 
father and his sons, the wife of the Hindu 
father baa a right to a share equal to that of 
the father or the sons; S2 Cal. 281 and 81 All, 
505, Re/.i 33 All. 118 and 3 All. 88 Dial, 

[P 640 0 9] 

(b) Hindu law— Partition— Mother— Right 
to share U not lost by non-aiaertion of right 
in previous partition. 

The proposition that on Hindu motlior hi 
entitled toasbaro on partition Is nut wnll- 
known, and a non-aasortlon of lior rlglit by 
the mother In previous partition dons ainoiiitb 
to'acqulofleenoe of no right, [p Aim (] gj 

K. Nt Koiiju and It, C, 

Appellant. 

Tej Bahadur flaprit, Af, N, Uama aiid 
Shaba Saran^tor Riipondorilii 
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Bennet, J. — These are two first ap- 
peals, one being No. 439 of 1926 brought 
by Partap Singh against Dalip Singh 
and the other No. 198 of 1928 by Dalip 
Sicgh against Mt, Ghasiti and Partap 
Singh. The family tree is as follows: 

Partap 


Mt, Ghasiti Mt. Niioliadei (died 

I 1C or 17 vears ago). 

Bir Siogb (died as a 
minor in 1925 ) 


D.ilip Singh Surat Si Qgh 

On 20th October 1921 Surat Singh 
separated from the joint family by a 
deed of partition to which his father 
and brother Dalip Singh were parties. 

On 30th May 1923 there was a regis- 
tered deed of partition by which Dalip 
Singh separated, obtaining one-third 
share of the joint family property and 
the remaining two- thirds shares were re- 
tained by Partap Singh and his minor 
son Bir Singh who was then alive. 
Subsequently Dalip Singh brought a 
suit No. IGl of 1924 against his father 
Partap Singh claiming damages for 
fraud, but he withdrew that suit. Again 
on 20th November 1924 Dalip Singh 
sued for partition against Partap Singh 
and Bir Singh in suit No. 266 of 1924 on 
the ground that the deed of partition of 
30th May 1923 was unfair, and that ho 
desired that the properties should be 
re-partitioned. During tho pendency of 
that suit Bir Singh died, and on 5th 
September 1925 Dalip Singh withdrew 
his suit, and on 12th September 1925 
Dalip Singh filed his present suit No. 303 
of 1925, claiming half share of the 
family property. That suit by Dalip 
Singh was brought against his father 
Partap Singh alone. On 13th August 
1926 Mt. Ghasiti, wife of Partap Singh 
and stepmother of Dalip Singh, made 
an application to the Court asking that 
she should be joined as a party to that 
suit, and that she should get a share on 
partition, That application was rejec- 
ted, because it was held it was made 
late after the evidence for the plaintiff 
had been closed, and the Court procee- 
ded to grant a decree to Dalip Singh 
for half of the joint family property on 
24th August 1926. Prior to this decree 
on 2l8t August 1926, Mt Ghasiti 
brought a suit No. 239 of 1926 against 
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her husband Partap Singh and her step* 
son Dalip Singh, claiming that she 
should get a declaration that 'at the 
time of partition between her husband 
and her stepson she was entitled to 
one-third or at least one-fourth of the 
family property. On 30th March 1928 
a different Subordinate Judge has gran, 
ted a decree to Mt. Ghasiti that she is 
entitled to a share in the family pro- 
perty equal to the respective shares of 
her husband and her stepson, i.e., one- 
third of the joint family property. 

It is, therefore, evident that the parti- 
tion Court is faced with a considerable 
difficulty as there are two conflicting 
decrees, one of which lays down that 
this joint family property is to be divi- 
ded into two equal shares between Par- 
tap Singh and Dalip Singh, and the 
other decree declares that it is to be 
divided into three equal shares between 
Dalip Singh, Partap Singh and Mt. 
Ghasiti. We have heard these two 
appeals together as it is impossible to 
decide one without reference to the 
other. 

Wo will first deal with the first appeal 
No. 439 of 1926 by Partap Singh, That 
appeal is chiefly against the finding of 
the learned Subordinate Judge that 
there was a fraud committed hy Partap 
Singh on his son Dalip Singh, We have 
been taken through the evidence' in 
this connexion which consists ohieffy of 
the finding of a commissioner appointed 
by the Court. The commissioner's rs* 
port shows that the total value of tho 
family property in 1923 was Es. 1,12,663 
and the total value of the property 
allotted to Dalip Singh was Rs. 21,490, 
that is Dalip Singh received a little 
less than one-fifth of the family pro- 
perty, whereas the deed of partition 
states that he is to receive one-third. 
This conclusion is further supported by 
a oaloulation given by a witness, Batan 
Singh, as to the rental value of the 
family property. This calculation shows 
that Dalip Singh received property 
yielding one-sixth rental of the joint 
family property. 

We consider that the learned Subor- j 

dinate Judge was correct in finding I 

that there was fraud which vitiated the 
partition deed of 30th May 1923. Ac- 
cordingly wa agree with, his condnsion 
that the partition deed should be set 
aside. It is common ground between 
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learned counsel on either side that this 
deed of partition effected a partition of 
the joint family and that subsequent to 
that partition the property ceased to be 
joint family property, though it still 
may have remained as joint property. 
We do not agree with the finding of the 
learned Subordinate Judge on this point 
and we consider that the learned Subor- 
dinate Judge was in error in holding 
that the plaintiff still remained a mem- 
ber of a joint Hindu family after that 
partition. We may note that even apart 
from the deed of partition the suit for 
partition, which the plaintiff brought in 
1924, would also have the effect of 
separating the joint family. 

It was contended by the learned 
counsel for Partap Singh that regard 
was to be had to the state of the joint 
family in 1923 in order to ascertain the 
amount of share to which Dalip Singh 
is now entitled* On the other hand it 
was contended for Dalip Singh that we 
should have regard to the persons com- 
posing the joint family who happened to 
be alive at the date of suit. This point 
is of importance, because the minor Bir 
Singh, who was alive in 1923, was dead 
before the date of the present suit. 
Therefore there is now one person less 
•in the joint family to take a share on 
partition. Is advantage of" this fact to 
accrue to Dalip Singh or is it to accrue 
to other members of the joint family? 
We consider that Dalip Singh must be 
regarded as having separated from the 
joint family in 1923, and therefore the 
subsequent death of a member of the 
joint family cannot increase the share 
to which he is now entitled. 

We now turn to the appeal of Dalip 
Singh against the decree in favour of 
Mt. Qhasiti, The first point with which 
wo are concerned is the argument that 
whatever rights Mt. Ghasiti might be 
entitled to under Hindu law she has 
lost those rights by her failure to pub 
forward a claim in 1923 to a share on 
the partition effected by the deed of 
30th May 1923, 'that is that by acquie- 
soence in the position that only the 
male members of the family should 
divide the property between them, she 
S|rbas lost her rights to obtain a share 
l^now. ' As is usual in oral evidence we 
that eaoh side overstated their 
else Mt. Ghasiti put forward 

tli^#oag&tbat she was not aware at all 


that there was any division of the pro- 
perty in 1923. She was not supported 
in her allegation by her father Fateh 
Chand or by her husband Partap Singh, 
Her husband Partap Singh says: “1 did 
not consult my wife when I separated 
from Dalip Singh or Surat Singh.” But 
the allegation "that he did not consult 
her is quite different from the allega- 
tion that she was not aware of what 
was taking place. On the other hand, 
we have the statement of Dalip Singh: 
"This partition was talked over in the 
chauk in the presence of the plaintiff 
(Mt. GhasifciJ,’' Mt. Bhagwandei, wife 
of Dalip Singh, has given evidence that 
Mt. Ghasiti knew all about the partition 
and that there was a dispute in regard 
to the ornaments of Dalip Singh’s mother 
and that Mt. Ghasiti was successful in 
inducing her husband to give her those 
ornaments, We, therefore, consider that 
Mt. Ghasiti did know that there was a 
partition taking place at the time that 
it took place, and that she did not 
make any claim to have a share in that 
partition. ^ * 

But it is nowhere stated in evidence 
that Mt, Ghasiti had any knowledge in 
1923 that she had a right to receive a 
share on partition. The proposition of 
law that a Hindu mother in the position 
of Mb. Ghasiti is entitled to a share on 
partition is not a proposition which ia 
at all well known, and in fact we have' 
had a long and able argument from the 
learned counsel on the opposite side 
that she is not .entitled to any share on 
a partition. Under the circumstances 
of the present case we consider, there- 
fore, that there is no bar of acquies- 
cence against the assertion by Mt, 
Ghasiti of the rights to which she is en- 

titled under Hindu law. 

We DOW come to a consideration of 
what those rights are. In Mitaksbara 
Oh. 1,8.7, it is laid down: 

"When a distribution is made during the 
life of the father, the participation of his wives 
equally with bis sonB, baa been directed. 

In Hindu law-books on' Inheritance 
by Mr. 8. 6. Setlur, p. 9, there is quoted 
a text of Yajnavalkya in dealing with 

the partition by a father; 

"If he make the allotments equal, hie wives,, 
to whom no separate property has been given 
by the husband or the father-in-law, must bo 
rendered partakers of like portions.’*^ 

SirTej Bahadur Sapru, on behalf of 
Dalip Singh, has laid before us varioua 
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rulings as follows: In Bila^o v. Dhia- 
ucith (l) a Full BGnch of this Courb 
consiflered the text of JJitakshara and 
held that the mother could share with 
the sons after the death of the father. 
That ruling did not consider the case of 
a partition made during the Lifetime 
of the father. In Beti Kuiiwat v. 
Jaiiki Kunxcav (2), there was also the 
case of a partition among the sons after 
the death of the father, and it was held 
that the mother had a right to a share 
on the ground that she would have been 
entitled to it on partition. 

On the other hand, Dr. Katju, who 
has ably argued the case on behalf of 
ilt. Gliasiti, refers to Dalar Koeri v, 
Dicarkanathid). In this case the family 
•tree was asrf^^fows:/,'^^ 

D l/a n at 


1S30 



( 


V^. :l « 


Koeri 

I'indSnj^' >rrf 


=jni. JIaiaa Koeri 
Sons Defts. 2, 3 

% ' y'a.ni i. 

This was a case of partition during 
th^ lifetime of the father, and ib was 
held bhat his two wives had rights to 
shares and tlie property was divided 
into nine shares, 

The^ next case to which allusion was 

fflade is Shso Ndvain y. Jciuki Prascid 

(4). In this case the family tree was as 
follows; 

lanki Prasad Deft, 

“Mfe, Eamdei 

I 

j 


Sheo Naraio, plaintiff. 


Bishambhar, 
defendant. 

Lachmi Narain, defendant. 
There was before the Full Bench a 
question as to whether Janki Prasad's 
mother, Mb. Maina, the grandmother of 
the plaintiff, had a right to a share in 
a partition, and ib was held bhat bhe 
texbs of iVlibakshara and other authori- 
ties only relate to the wife of the father 
and not to the mother of the father in 
the partition between a father and his 
sons. Accordingly ife was held bhat the 
grandmother was not entitled to a share 
in a partition between the father and 
his SODS, bub it w as nowhere contested 

(1) [1881] 3 All. 8P, 

(2) [1911] 33 All. 118=7 I. 0. 908=7 A. L. J 
980. 

{3) [1905] 33 Cal. 234=1 C. L. J, 283=9 
C. W.-N. 270, 

<4) [1912] 34 All.' 605=16 I. C. 88=9 A. L. J. 
749; 


that the lower Courb was not correct in 
awarding a share to Mb. Eamdei, the 
wife of Janki Prasad, the father with 
whom the partition was being made in 
that case. Accordingly we may consider 
by implication that this Full Bench 
ruling supports the claim of the wife of 
a father to a partition along with the 
father and his sons. 

We consider that the texts of Mitak- 
shara and Yajnavalkya and the autho- 
rities which. we have quoted are autho-i 
rity for the proposition that where^ 
there is a partition between a Hindu 
father and his sons the wife of the 
Hindu father has a right to a share 
equal to that of the father or the sons. 
Accordingly we consider that in the 
present case Mt, Ghasiti has a right to 
a share equally with her husband and 
sons. Taking the state of the family, 
as it stood in 1923, there were at the 
time the father, the mother and two 
sons in the undivided family. Accor- 
dingly the share of Mt, Ghasiti in 1923 

was one-fourth of the joint family 
property, 

One other matter remains for decision 
and that is who obtained the beneht of 
the death of Bir Singh subsequent to 
the partition of 1923 and before the 
present suit. By that partition the 
property was divided into two shares 
one of which was allotted to Dalip 
Singh and the remainder of the property 
was to be held jointly by Partap Singh 
and his son Bir Singh. Therefore we 
consider that Partap Singh and his son 
Birl Singh continued to form a joint Hindu 
family and on the death of Bir Singh, 
Partap Singh took the whole of that 
property which had belonged previously 
to the joint family by survivorship. 

We now come to the effect of our 
decision on the two appeals before us. 
The appeal No. 198 of 1928 by Dalip 
Singh is allowed to this extent that we 
hold that the share which is to be 
allotted to Mt. Ghasiti is to be one- 
fourth and not one-third. Costs in this 
appeal will be granted proportionately 
to success and failure. 

In the appeal of Partap Singh No, 439 
of 1926, we hold that the share of Dalip 
Singh is one-fourth and the share of 
Partap Singh is one-half. As to costs, 
we allow each side half costs. 

The result is that in F. A. .No. 439 we ^ 
direct that the lower Court will make - 
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Mb. Ghasiti a party and in carrying out 
the partition she ^YiU be allotted one- 
fourth share of the property less the 
ornaments of the value of Ks. 000 which 
we hold, with the Court below, .-she 
received at the time of her marriage. 

V.B./r.K, Order acoordinfjlij. 
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SULAIMAN, Ag. C. J., AKD KE^’DALL, J, 

Deo Narain Singh and others — Defen- 
dants — Appellants. 

V. 

Phagu Singh and others — Plaintiffs — 
Respondents. 

Letters Patent Appeal No. 85 of 1926, 
Decided on 16th October 1929, from 
judgment of Daniels, J,, D/- 7th July 
1926. 

(a) Hindu law — Joint family — Pre- 
iumption. 

The ordinary presumption of Hindu law is 
that brothers and uncles are joint. [P 541 C 2] 

(b) Hindu -law — Alienation-Manager — 
Family is sufficiently represented when 
manager is impleaded in mortgage suit. 

Where all the adult members of a family 
senior to the member not impleaded in the 
mortgage suit execute the mortgage deed and 
are actually impleaded in the mortgage suit, 
the manager must be one of the senior members 
and the junior member therefore must be taken 
to be fully represented, The mere omission of 
his name from the array of defendants would 
not make the decree null and void: 34 All. 549, 
Ref. [P 542 0 1] 

P, L. Banerji — for Appellants. 

Muhhtar Ahmad — for Respondents. 

Judgment, “This is a defendant's 
appeal arising out of a suit for redemp- 
tion of a mortgage dated 22nd July 
1867 , executed by four brothers and their 
sons in favour of Ganga Prasad Singh, 
for Rs, 425. Bajrang, who was the father 
of the present plaintiffs and who on the 
findings was alive at the time, was not 
among the executants of the deed. But 
his elder brother Lachhman, his father 
Ram Sahai and three uncles as well as 
cousins joined in it. 

A suit was brought on the basis of 
this mortgage deed and a mortgage de- 
cree was obtained on 22nd August 1878, 
tigainst the survivors of the executants. 
Admittedly Bajrang was not impleaded 
in this suit. Seven gandas share which 
belonged to this family was put up at 
auction on 18th November 1878, and was 
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purchased by the mortgagee himself. 
Subsequently in iSS5 the mortgagee 
transferred the share purchased by him 
at auction to the mother of the contest- 
ing defendants. 

The sons of Bajrang ]>riug the suit for 
redemption on the ground that they are 
not affected by the auction sale because 
Bajrang, their father, had not been im- 
pleaded in the mortgage suit. The 
Court of first instance dismissed the suit. 
But on appeal the learned Additional 
Subordinate Judge allowed the appeal 
and decreed the suit for redemption in 
respect of the plaintiff’s share in the 
mortgaged property. That decree has 
been affirmed Ijy a learned Judge of this 
Court. 

The judgment of the learned Judge 
suggests that it was represented to him 
that Bajrang, the father of the plain- 
tiffs, was among the mortgagors, and yet 
he was not impleaded in the mortgage 
suit. As a matter of fact, as stated 
above, Bajrang had not joined in the 
deed at all. That might be a possible 
explanation of his not having been im- 
pffeaded in the mortgage suit. The lower 
appellate Court found as a fact that it 
was not proved that Lachhman, the elder 
brother of Bajrang, was really the head 
and manager of the family in 1878. This 
finding is a finding of fact and must be 
’accepted. But the Court has not found 
that the family was not joint in 1878, 
but that its members were separate. As 
a matter of fact in the plaint there was 
no suggestion that there was any sepa- 
ration in this family in 1878, nor Avas 
there any issue framed in the trial Court 
as regards this point. The ordinary pre- 
sumption of Hindu law is that brothers 
and uncles are joint. It therefore seems 
to us that the finding that Lachhman was 
not proved to have been the head and 
manager of the family in 1878 was not 
sufficient for the claim of the plaintiffs 
to bo decreed. 

When the plaintiffs come to redeem a 
mortgage executed by the members of 
their family other than their father, they 
must assume that at the time the mort- 
gage was made the family was joint and 
the managing mem bera had authority to 
execute the mortgage deed, otherwise 
their claim would be hopelessly out of 
time. If the family was joint in 1867 
the presumption is that it continued 
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joint till 1878. In that year Bajrang 
had two uncles and an elder brother and 
cousins alive. In the ordinary course 
one of the senior members of the family 
would be the bead and the manager. 
■ One would nob expect that a younger 
brother Bajrang would be the manager 
and the head when his elder brother 
and his uncles were alive There was no 
suggestion of this kind made in the 
Court below, nor was tbera any finding 
that Bajrang was himself the bead and 
manager of the family, Similarly there 
was no suggestion in the trial Court 
that Bajrang was separate from his bro- 
ther BachbrnaD. It therefore follovvs 
Jthat all the adult members of the family 
[who were senior to Bajrang and who 
;had executed the mortgage deed were 
jactually impleaded in the mortgage suit, 
;Bajrang had nob joined in cha deed and 
!was nob impleaded in the suit. It is 
jim possible to say that Bajrang himself 
[was the manager. It therefore follows 
that the manager of the family must 
jhave been one of the senior members 
jwho were all impleaded. Bajrang was 
jbherefore fully represented in the suit, 
•and the mere fact that his name was 
;Omibted from the array of the defendants 
would not make the decree null and void 
as against him. It has been held in the 
Bull Bench case of Soti hdl v. M'UTtiindn 
Kunwar (l), that in a mortgage suit 
against a joint Hindu family in which 
the manager is impleaded, the family is 
sufficiently represented by him, and a 
suit is not defective by reason of the 
nonjoinder of the other members of the 
family. According to the view expres- 
sed by Banerji, J., in that case it is not 
even necessary that in that suit against 
•the family the manager of the family 
■should be described as such (p. 56 1). 

The main question in this case has 
always been whether the plaintiff’s 
>father Bajrang was or was not fully re- 
presented in the mortgage suit. On the 
facts as found, by the lower appellate 
Court and as is to be assumed under the 
•^or dinary presumptions of Hindu law 
Bajrang must have been represented. 

We are therefore of opinion that it is 
not now open to the plaintififs to cla*m 
a redemption of a share in the property 
which was sold at auction against the 
family in 1878. 

(1) [1912] 34 All. 549=16 I.O. 126=9 A.Ii.J. 

819 


As the facts do not appear to have 
been put clearly before the learned Judge 
of this Court we would, although allow- 
ing the appeal and the suit, nob allow 
the defendants their costs in this Court. 

The result therefore is that this appe^ 
is allowed, the decree of this Court and 
the lower appellate Court are set aside 
and that of the Court of first instance 
restored with costs in the Ccurt below. 

The parties will bear their own costa in 
the appeal before the learned Jui^ge of 
this Court and in the Letters Patent 
appeal. 

B.M./R.K. Appedl allowed, 
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SULAIMAN AND BANEKJI, JJ. 

Abdul Rauf Khan — Purchaser-Ap- 
plicant. 

y. 

Mt. Qamrun7tissa and awoilier— Judg- 
ment-debtor and Decree-holder — Oppo- 
site Parties. 

Civil Kavn. No. 283 of 1928, Decided 
on 7bh Pebruary 1930, from order of 
Dist, Judge, Bareilly, D/- lith August 
1928. 

(a) Civil P, C,, O. 21, R, 90 (proviio)-^ 
Addition made by Allababad High Court 
to proviso — Addition to proviso only pre* 
vents judgment-debtor to base his applica- 
tion on ground that lower estimate in prc* 
clamatioQ is itself material irregularity. 

Addition to proviso simply provonts the 
jadgment-debtor to base his applicaGion on the 
ground that the low estimate in the proclama- 
tion St e is itself a material irregularity. It does 
not debar him from showing that substantial 
injury has been caused on acoount of soma 
otht r irregularity. [P 543 0 Ij 

fb) Civil P. C , O. 21, R. 69 fl)-Specific 
day and hour -of adjournment not an- 
nounced— It may be material irregularity. 

If there is no annoonoemeut of the speoiSo 
day anl hour to waioh the sUe is adjourned 
the Oouet may oome to the oonolusion that , 

there has been a material irregularity : A, /• j 

B. 19 i7 All. 241 and A. L B. 1929 All. 948, .Bel. 
on. [P 643 0 2] j 

M. A, Aziz — for Applioanh. 

U, S. Bajpai and G, S, PaihaJcr—iot j 
Opposite Parties. ^ 

Sul aim an, J.— This is an application ? 
in revision from an order setting aside a 
sale on appeal. The sale was fixed on- i 
ginally for I8bh January 1928 and the 
usual proclamation for sale bad be^ | 
issued. The estimated price given ip j 
it was Rs. 2,3fiQ. The usual notice bad 
been issued to the judgment-debtor bul 
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she did not appear to question the ac- 
curacy of the proclamation sale. She 
got an order of the Court postponing 
the sale to 26th January 1928, The 
sale took place on the last mentioned 
date and the property was sold for Rs. 
2,550, i. e., for a price slightly above 
the estimated price. The judgment- 
debtor applied under 0. 21, R. 90 for 
setting aside the sale on the ground of 
material irregularity and substantial 
injury by reason of it. The first Court 
dismissed the application holding that 
neither the one nor the other was 
proved. The judgment-debtor preferred 
an appeal to the District Judge who ap- 
pointed two commissioners to value the 
property. Their report was that the 
house in question was worth Rs. 4,000, 
The learned Judge in his order remarks 
that the postponement was not pro- 
perly announced and that the house 
was reported to be worth Rs 4,000. The 
. order is very brief and might well have 
been fuller. But there is no doubt that 
what the learned Judge meant was that 
there was an irregularity, inasmuch as 
the postpouement of the date of sale had 
not. been properly announced and pro- 
perty worth Rs. 4,000 was sold for just 
over half that amount. 

In revision the learned advocate for 
the applicant first contends that it was 
nob open to the •judgment-debtor to 
allege that the property was worth 
more than the estimaUd amount given 
in the proclamation of sale. For this con- 
tention he relies on the language of the 
Addition made by this High Court to 
the proviso to 0. 21, R. 90, under which 
no application is to be entertained upon 
any ground wbteb could have been taken 
by the applicant on or before the date 
on which the sale proclamation was 
drawn np, Obviously the application 
referred to is the application for setting 
aside the sale on the ground of material 
irregularity or fraud in publisning or 
conducting it. The addition is to the 
proviso and not to the substantive rule 
Itself, Ifc therefore does not debar the 
judgaienti debtor from showing that 
Substantial injury has been uaused on 
account of some other irreguUHuy. All 
i that h prevents him from doing is to 
aue his applioation on the ground that 
the low estimate in the proclamation 

iale was in itself a material irregula- 
lity, 


Although the learned Judge's order 
is nob clear, he obviously was of the 
opinion that it was not properly an- 
nounced that the sale would take place 
on 26th January 1928. Although when 
a sale is adjourned for a period not 
longer than fourteen days no fresh pro- 
clamation need be issued under 0. 21, 
E. 69 (2), the adjournment must be 
to a specified day and hour under R.l 
69 (l). If there is no announcement of! 
the specified day and hour to which the| 
sale is adjourned the Court may come- 
to the conclusion that there has beau a' 
material irregularity : Baba liam v. 
I navtullnh (i) and Eup Rishor v. Col- 
lector of Eia/i , A, I. E, 1929 All. 948. 
Even if the learned Judge has com- 
mitted an error of law in arriving at 
his conclusion we cannot interfere with 
his order in revision. The application 
is accordingly dismissed with costs. 

P.N./r.ic. Eeviaion di^mijiwl. 

^(i) A.'l. R, 1-J2f All. iJlli'lJ AIUWTC 
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SULATMAN AND KENDALL, JJ. 

Baijnath Singh — Defendant — Appel- 
lant. 

V. 

Lala Misri Lal and others — PJainfciffs 
— Respondents. 

First Appeal No. 524 of 1926, Decided 
on 17bh March 1930, from decree of Sub- 
Judge, Allahabad, D/- 19th June 1926. 

^ Contract Act, S. 12G—Perion promiting 
to pay extra rate of interest in contidera* 
tion of creditor giving time to debtor, with- 
out any liability on part of debtor is not 
surety but is liable personally for excess 
rate of interest. 

Wbero a person promises to pay an extra 
rate of interest in consideration of the creditor 
giving more time to the debtor without any 
liability on the part of the debtor towards the 
creditor for such an extra rate the position of 
that person with regard to the pay moot of this 
excess of interest is not that of surety, but by 
this contract be makes himself personalty and 
directly liable for the amount. [P 544 0 3] 

Panna Lal — for Appellant, 

f7. S,- Bafpat and Ryder Melidi—ior 
Respondents. 

Kendall, J . — This is a defendant's 
appeal arising out of a suit for recovery 
of interest. Rana Raj Kumar Lal was 
indebted to the plaintiffs to the extent 
of Bs. 60,000 under a promissory note 
executed by him. Admittedly the whole 
amount of the principal plus interest 
due on (his promissory note on S8th 
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1 '’ 0 l)ruary 1921 camQ to Ra. 67,306-1 3 -G. 
The correspondence which passed bet- 
ween the plaintiffs and the present 
defendant goes to suggest that the defen- 
dant either was in some way responsible 
for the payment of this money or at any 
rate agreed to see that the payment was 
made. The plaintiffs, however, insisted 
on the immediate payment of the amount 
due, and tiie defendant wrote to the 
plaintiffs to give the Hana more time. 
The plaintiffs replied saying that they 
could not wait, as the original rate of 
interest, viz : 0-8.6 V', per mensem, was 
inade(]uate, and that if the defendant 
did not reply they would presume that 
he was agreeable to 9‘ o per annum being 
charged (p. 16). The defendant replied 
to this and said that he would accept 
7i"o interest which he would willingly 
pay (p. 17). Ho also sent a telegram to 
the same effect on the same day (p. 18). 

The plaintiffs, however, did not accept 
this rate, but wired on 17th March 1921 
saying : 

Can’t accept below ninoper cent: either, 
pay whole amount or accept terms. If latter 
pay interest up to Fobruar}'. Wito reply im* 
mediately.” 

This offer was accepted by the defen- 
dant in the following words : 

” Your telegram 17fc‘i agree pay Rs. 9 per 
cent from March send interest acoount up to 
February." 

These telegrams were confirmed by 
letters sent on the same date. After 
this there can be no doubt that the 
defendant agreed with the plaintiffs to 
pay a higher rate of interest, viz. 
0-10-0?^ par mensem instead of the 
original rate of about 6% per mensem if 
the plaintiffs gave the Rana more time. 
There, was no contract between the 
Rana on the one hand and the plaintiffs 
on the other for payment of this extra 
rate of interest. On the other hand 
there was a direct contract between the 
plaintiffs and the defendant. There can 
be no doubt that the defendant promised 
personally to pay at this rate. of interest. 
The consideration for it was the giving 
of more time by the plaintiffs to the 
Rana. 

The plaintiffs waited up to 1926, and 
the Rana paid off the amount in instal- 
ments till ultimately on 14th October 
1925 the whole of the principal together 
with interest at the rate of 0-8-6% was 
cleared off. There was no undertaking 
given by the plaintiffs at the time that 


the lefendant^would be released from 
all further liability to pay the balance 
of interest. On demand having been 
made and the amount not being paid 
the plaintiffs have instituted the suit 
against the defendant. 

In the written statement the defen- 
dant admitted that he had taken upon 
himself the responsibility of paying the 
amount of the promissory note together 
with interest at the rate of 0-12-0% per 
mensem, but added that this was on the 
special condition that the plaintiffs 
would not harass the Rana by making 
demands, nor would they realize the 
amount from him. The defendant 
pleaded that he was relieved from his 
liability to pay the amount because the 
plaintiffs had made repeated demands 
from the said Rana and had also realized 
the entire amount due from him. The 
learned Subordinate Judge has overruled 
this contention and has decreed the 
claim. The defendant has appealed, and 
reiterates the grounds taken in the 
Court belovr. 

There is absolutely no evidence on 
the record to show that there was any 
promise made by the plaintiffs not to 
make any demands from the !Eana’'or 
not to realize the amount from him. On 
the other hand, the correspondence re- 
ferred to above shows that the defen- 
dant never laid this down as a condi- 
tion precedent to the fulfilment of the 
contract by him. There has -accordingly 
been no breach on the part of the 
plaintiffs. 

The next point urgad.,on behalf of 
the defendant is that his position was 
that of a surety, and that inasmuch as 
the plaintiffs had * discharged the prin- 
cipal debtor from all further liability the 
surety also was discharged. This con- 
tention cannot be accepted. So far as 
the amount of the principal and the in- 
terest at the rate of 0-8-6% are con- 
cerned, the Rana was in tho position of 
a debtor and the defendant was in the 
position of a surety. That amount has 
now been paid up and the defendant s 
liability to that 'extent stands dis- 
, charged. But as there was no contract 
by the Rana to pay interest at the ex- 
cess rate, and that contract was solely 
between the defendant on the one hand 
and the plaintiffs on the other, the posi- 
tion of the defendant with regard to the 
payment of this extra interest cannot be, 
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that of a surety . Under S.. 126, Contract 
A.ct, he would have been a surety if there 
had been a promise or liability of the 
iRana to pay this extra interest. As re- 
jmarkad above there was no such pro- 
mise on his part and no such liability. 
The position of the defendant therefore 
cannot be that of a surety. The case is 
one of a direct contract between the da- 
Ifendant on the one hand and the platn- 
itiffs on the other for the latter to give 
time to the Bana, a nominee of the de- 
fendant, and for the defendant to agree 
personally to pay the extra amount of 
interest. We, therefore, see no reason 
jwhy he should not pay it. There is no 
proof that the plaintiffs ever agreed to 
discharge him from this liability. 

The next point urged in 9 ,rgumant 
which is nob taken in the grounds of 
appeal is that the interest of 0-12-0/4 
per mensem was simple and not com- 
pound interest. The learned Subordi- 
nate Judge has noted that the original 
rate of interest, viz : 0-8.6?4 was com- 
poundable six monthly and there can be 
no doubt that when the plaintiffs wanted 
to increase the rate they intended to 
maintain the compound rate. 

There is therefore no force in this 
appeal and it is accordingly dismissed 
with costs. 

V,B./r,k, Appeal dismissed. 
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Sen and Niamatullah, JJ. 

Boopji Si Sons — Plaintiffs — Appellants, 

V. 

Dyer Meahen & Co., Lid.— Defendants 

Respondents, 

Second Appeal No, 643 of 1927, Deci- 
ded OQ 24th January 1930, against dec- 
ree of Addl. Dist. Judge, Mterub, D/- 
6fch January 1927. 

(a) Contract Act, S. 219— Principal and 
Agent— Purchaier found by agent— Roniune-* 
ration beeomee due even if whole traniac* 
Uon ie not completed through agent 'a inter- 
vention. 

Whore a contract le arrived at botweeil a 
hoQU'owner and a broket for ftndiog a pur- 
ohaier, the houss' owner agreeing to pay Re. « 
P^oent on the pnrohaee money aB romnnora* 
lion, the broker is entitled to receive hUleo, 
when the lale of the hoase baa aotnally taken 
flaop in favour of the pnrohaeer, upon his u““*. 
lug the pnrohaflar, even though the negotia c 

1930 A/69 & 70 


tioiis or completion of the Eale between the 
buyer and eoller may not have taken place 
through the direct intervont ion of the broker 
or commission agent; Btirchell v. frottrif, (1910) 
A. C. TjH; Green v. BartleK, {1BG3^ 14 C. B. P, 
681: Fisher v. Drewelt, (1879) 48 L. J. Ex. 32; 

/f 1)150)1 V, Martin, (l837) II. C, band 
20 Bom. 121, Foil. [P 548 C 2] 

ib) Contract Act, S. 74 — Quantum meruit 
. — Doctrine is inapplicable where definite 
agreement exists. 

A plaintiS cinnot claim on quaiitum mcrcit 
it he has chosen to tie hinaself down with the 
express terms of an agreement, for a liability by 
implication Ms excluded by the contract being 
(xpre’s: Marline, Tncher (1830J 1 T. L. It., 
655 and Loft v. Cuthwait,- (1893) 10 T. L. R, 
76, FoU, [P 019 C 2] 

K. N. Katju and iff, Baina — for 
Appoilants. 

Ram Nama Prasad — for Respondents, 

Niamatullah, J.— This appeal is 
directed against a decree of the learned 
Additional District Judge of Meerut in 
a suit for I'ecovery of Rs. 1,750 on a 
contract of brokeragOi 

The plaintiffs are a firm of general 
merchants, auctioneers and ccmmission 
agents who carry on their business at 
Maei'ut through Mr. Eoop Ram, their 
managing partner. The defendants are 
a registered company with their Hoad 
Office at Solon, and owned a bungalow 
No. 22 known as the Belvedere 
situate on the Ordinance Row, near the 
Mall in Meerut Cantonments. The plain- 
tiffs, having come to know that the de- 
fendants intended to sell the aforesaid 
house, offered their services to the de- 
fendants to find a purchaser. The defen- 
dants accepted the cffer and agreed to 
pay the plaintiffs a commission or bro- 
kerage at the rate of 5 per cent. 
Originally the defendants had fixed the 
price at Es. 30.000, free of all charges, 
but the price was raised from Rs. 
30,000 to Rs.* 35,000 at the suggestion of 
the plaintiffs. The plaintiffs came to 
know that the Controller of Military 
Accounts at Meerut was desirous of pur' 
chasing a commodious house for locat- 
ing his office. On 28th August 1924 the 
manager of the plaintiffs’ firm had an 
interview with an official of the Con- 
troUer’s Office. He wanted to see the 
Controller but Ool. Peacock refused to 
see him and refused to negotiate through 
the plaintiffs. He then advised the de- 
fendants to write to the Controller 
direct. On 10th Jane 1926, the bouse 
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was purchased by the Controller of 
Military Accounts from the defendants 
for Rs. 35,000. 

The present suit was instituted in the 
Court of the Subordinate Judge of Mee- 
rut on 18th December 1925, for reco- 
very of Rs. 1,760 being the amount of 
brokerage on the purchase money at the 
rate of 5 per cent. 

The defendants contested the suit on 
the ground that the sale in question 
was not brought about by the plaintiffs, 
that there was no agreement for pay- 
ment of any commission to the plain- 
tiffs for this purchase, that the sale was 

made by the defendants directlv with 

** » 

the Controller of Military Accounts and 
that the plaintiffs had no hand in it. 

The transaction has been described by 
the defendants in paras. 12 and 13 of 
their written statement. 

Paragraph 12: 

“ On 29th May 1924, tba plaintiffs addressed 
a letter to the defendants’ agents at Meerut 
suggesting some arrangement for the sale of 
the defendants’ house at Meerut. The defen- 
dants wrote back in reply that if the plaintiffs 
could ecoure a purchaser at a reasonable price 
they would gladly pay them 5 per cent com- 
mission.” 

Paragraph 13: 

The defendants at first put down Rs. 
30,000 net as the minimum price free of all 
charges and subsequently raised the figure to 
Rs. 35 000 not, free of all charges,” 

The Court of first instance gave the 
plaintiffs a decree for Rs. 1,500 and dis- 
missed the claim for Rs. 250. The judg- 
ment proceeds . upon the findings that 
the plaintiffs were acting as the agents 
of the defendants in the matter of secu- 
ring a purchaser, that they had brought 
to the notice of certain officials in the 
office of the Controller of Military Ac- 
counts that a house of the- defendants 
was for sale, that thqogh the head of 
the department was not approached, the 
plaintiffs had approached the officials 
“ next below him *’ and that the plain- 
tiffs’ intervention led to the purchase of 
the house, even though the negotiations 
and the final completion of the sale had 
not been made through them. The trial 
Court observed: 

“ I think the plaintiffs did approach the 
purohaeer, though not directly to (sic) the Oon- 
troller Military Accounts but to (sic) the officer 
next below him, there being evidence to show 
that the Controller was not approachable by 
ordinary persons of the plaintiffs' typ 3 


The defendants’ theory cannot bs accepted that 
the bargain bad cropped up of its own motion 
and that plaintiffs, getting the scent, were only 
officious in picking up the business.” 

It may be noticed here that the trial 
Court disallowed a part of the claim on 
the ground, that the defendants had 
agreed to pay commission if the house 
was sold for Rs, 30,000 and that there 
was no agreement for payment of com- 
mission or brokerage on the additional 
sum of Rs. 5,000, 

The defendants appealed and the 
plaintiffs filed a cross- objection. The 
lower appellate Court allowed the de- 
fendants’ appeal and dismissed the 
plaintiffs’ cross-objection. The lower 
appellate Court was of opinion that the 
entire case hinged upon the determina- 
tion of the question as to whetherthe 
Controller of Military Accounts purcha- 
sed the house “ Belvedere ” through the 
plaintiffs or otherwise, and came to the 
conclusion that the plaintiffs had failed 
to establish that they had negotiated 
the purchase with the Controller. Em- 
phasis was laid upon the fact that the 
plain biffs had not negotiated directly 
with Col. Peacock, and that indeed fehsy 
had no access to him. A letter written 
by Col. Peacock on this subject was 
treated as conclusive. 

We are of opinion that the learned 
Judge has misread the evidence and has 
failed to apply the correct law to the 
facts admitted or proved. 

The basis of a claim for brokerage 
must. initially be found in a contract of 
agency. In order to determine the lia- 
bility of the defendants, the questions 
which emerge for decision are: What 
was the contract, if any, between the 
parties ? And whether the terms of 
the contract had been fulfilled in this 
case ? If the contract has not been 
fulfilled in its entirety, a further quW- 
tion may arise as to whether the plain- 
tiffs are entitled on an implied contract 
to recover on quantum meruit ? 

The terms of the contract have to be 
collected from the letters, which passed 
between the parties, letters which have 
not been considered at all or at any rat® 
not sufficiently appreciated by the Addi- 
tional District Judge. It is abundanwy 
clear from these documents that the 
contract between the parties was that 
.the plaintiffs should find a purchaser for 
the defendants. On 11th June 1934i 
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the defendants, in anwer go a letter cf 
the plaintiffs dated 29th May, wrote as 
follows: 

“ Please let us know fch.o particular acrauga- 
menfc made by you with regard to the sale of 
out Meetut house, We oauuot undertake to 
sell only through your good salves. If you can 
find us a purchaser at a reasonable figure we 
will gladly pay you 5 per cent commission." 

The above would indicate that cotn- 
misaion or brokerage at the rate of 5 
per* cent was payable upon the purchase 
money, irrespective of the amount, and 
the amount has not so far been indi- 
cated. The plaintiffs wrote back on 12th 
June 1924: 

“ We have got two, three purchasers in 
our hand and we think that they will buy 
at desirable pries, -SO please let us know 
how much you want for your building, 
then you will taka the offer from buyers 
because first, owner must give figure," 

• In reply to this letter, the defendants 
stated that they wanted Rs. 30,000 free 
of all charges for their property at 
Meerut. 

On 23rd August 1924 the plaintiffs 

wrote the following letters: 

"With referance to your letter No. 18140 
dated 14tb June 1924, we have advertised the sale 
of your bungalow "Belvedere” No, 22 by out 
brokers' handbills. Bo we have got few offers and 
the puEohttser ideas (sic) sderu to pay the neat 
amount at present. We have put the price 
Es, 80,000 and we hops the sale will complete 
early. Officer Commanding Office of Military 
Accounts and Messrs, Kisban Lai Jaini, agent 
B. 0, 0, Petrol and Elgin Mills ate also put- 
ohaesEs and they might write you direct te- 
gardiug the same. So please ask them the price 
quoted above and direct them to have furthoc 
correspondence with us. ‘Besides them wa 
have some more purchasers but they will re* 

turu in ■Saptembsr or early in October from 
hills.*' 

This was replied to on 27th August: 

"We are obliged for your letter of the 23cd 
instant and note therefrom that you have 
placed a minimum of Rs. 35,003 net on out 
property at Meerut, We therefore cancel our 
letter No. 1814G. dated 14th Juno 1924 placing 
the minimum of Rs. 30,0J0 net./ 

On 28th August 1924 the plaintiffs 
sent another letter to the defendant : 

Our manager had been in the C, M. A, office 
to-day and they asked him to show the autho- 
rity for sale and other necessary papers con* 
corning the bungalow, so that they may con- 
wit with their legal advisers and satisfy 
tnemselves in every respect. We told them 
that the company will taka Rs. 5,000 In ad- 
vance as soon as the matter is settled and the 

■ale deed will be registered within a month’s 
As for vacating the bungalow, wo have 
“W laid anything to them, but please let ua 
*now how long you will take to vaoats the 
In your letter No. 1461 G dated 
•til Anguit 1924 you memtioned Rs. 81,000 as 
«« amount you require but you have not 


stated regarding our commission at 5 per 
cent on .sale proceeds, so please confirm now to 
this effect " 

On 28fch August letters passed bet- 
ween the defendants and the Controller 
of Military Accounts and eventually the 
house was purchased by the Controller, 
on 10th June 1925. In between, two 
other letters were addressed by the de- 
fendants to the plaintiffs. The letters 
dated 30th August 1924 read as follows: 

"Oq receipt of your letter of the 23rd iostant* 
we referred tbo matter to the Coutrollor-of Mili- 
tary Accounts, Meerut Cantonments, wbo, in 
reply, writer: “In reply to your letter of 2Sbh 
.\ugust regarding "Belvedere" I write to say 
that I have neither soon Messrs. Roopjl and 
Sons nor hav3 they offered me the place on your 
behalf. Their letter to you, therefore, con- 
tained a direct mis statement and I do not pro- 
pose to have any communioa'ion either with or 
through them,,’ 

"You wrote on 23th saying your manager 
had been in the 0. M A. office on the 23th and 
yet the Controller writes as above on the 
29tb,” 

The next letter is dated 15th Soptom- 
ber 1924: 

“Your letter of the 12th instant. Wo regret 
W 0 cannot accept your claim. Tho Controller 
of Military Accounts wrote to us saying that 
he had never seen your firm nor ‘had he been 
offered the place by you," 

The effect of the last two letters va4 
that the plaintiffs were faced with 
contratemps. The lower appellate 
Court ignores the previous correspon- 
dence and builds its findings entirely 
upon the last two letters. There was 
no warrant for this course. 

Upon a correct reading of the docu- 
mentary evidence, the following conclu- 
sions are forced upon us: 

1. The defendants had employed the 
plaintiffs as their agent or broker that 
they should find a purchaser. 

2. At tho suggestion of the defendants 
the price for the house was raised from 
Rs. 30,000 to Rs. 35.000, 

3. The defendants had contracted to 
pay the plaintiffs 5 per cent, as com- 
mission or brokerage on the purchase 

“onoy. , , ,, , , 

4. The plaintiffs had asked the defen- 

dants to directly correspond with the 
Controller of Military Accounts and that 
negotiations for purchase and sale bet- 
ween the defendants and the Controller 
proceeded upon tho plaintiffs having in- 
troduced the Controller of Military Ac- 
counts as a possible purchaser. 

The ora! evidence on the record is 
equally clear and conclusive and shows 


k 
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fcho exact extent of the plaintiffs’ share 
in the transaction of sale. It has been 
conclusively provocl that the pluintiffs 
j*ot handbills printed and circulated for 
tlio sale of “Belvedere,” .that the mana- 
ger of the plaintiffs’ firm went to the 
office of the Controller and saw Mr. Sen, 
the Deputy Controller of Military Ac- 
counts, that he had a talk with Mr. Sen 
who asked him about the price, that Mr. 
Sen mentioned this fact to the Con- 
troUer but that the Controller relused 
to settle the transaction through the 
plaintiffs. Mr F.C. Beynen, manager of 

the defendants’ company, states: 

“I cflere'J to pay the commission to Messrs. 
Roopji iind Sons on condition that ho would 
stll my place as contained in my letter. Ho 
wrote to me first. They suggested certain 
names to us and wo wrote to those people . . . . 
1 came to know from the plaintiffs’ letter dated 
23r<i August 1924, stating that the Controller of 
Military Accounts was a likely purchaser of 
the building. Before this letter came to me I 
had no idea of the C. M.'A. Letters dated 28bh 
i^ugast 1924 from the plaintiffs’ and the letter 
dated 28th August 1924 from the Controller 
reached me the Siina time, •29th August 1924.” 

It appears therefore that immediately 
upon receiving information from Mr, Sen 
that “Belvedere” belonging to the defen- 
dants was for sale, an information which 
Mr. Sen received as the result of his 
interview with plaintiffs’ manager the 
Controller of Military Accounts wrote 
to the defendants on 28th August 1924 
and that on the same day, the defen- 
dants, acting upon the instiucbions of 
the plaintiffs, also wrote to the Control- 
ler. It is therefore clear that the owner 
and the purchaser were not brought to- 
gether by any fortuitous circumstances 
but through the mediation of the plain- 
tiffs. The plaintiffs were therefore 
causa causans of the ultimate sale. 

Mr. Benyen continues: 

‘ la the letter Ex. D, I cannot say how the 
Controller came to know that our promises w^re 
for sale, I cannot deny on oath that it was 
through the advertisement of the plaintiff that 
Lt. (Jolonel came to know of the sale. I 
knew nothing about it. 1 got my information 
all through letters I meant^that the price 
fetched should have a sufiddent margin to 
cover all the charges. I put for Rs. 30,000 and 
1 admit that plaintiff suggested me to puc it at 
Ks. .85,000. 1 agreed to it.” 

The learned Additional Distrief; Judge 
was clearly in error in dismissing the 
plaintiffs* -claim upon the ground that 
the sale to the Controller had not 
been negotiated or finished through the 
intervention of the plaintiffs. This is 
is the only data upon .which the judg- 


ment proceeds and is manifestly wrong. 
Where a contract is arrived ‘at between 
a house-owner and a broker for finding 
a purchaser, the house-owner agreeing 
to pay 5 per cent on the purchase 
money as remuneration the broker is 
entitled to receive his fee, when the sale 
of the house has actually taken place in 
favour of the said purchaser upon bis 
finding the purchaser, even though the 
negotiation or completion of the sale 
between the buyer and the seller may! 
not have taken place through the! 
direct intervention of the broker orl 
commission agent. 

Generally speaking, the broker **is 
the middleman or inteimediate nego- 
tiator between t henparties:” Story’s Law 
of Agency, p. 25. But his exact position 
may be defined or limited by the terms 
of the contract. His right to remunera- 
tion for any work done by him is de- 
pendent upon the terras of the contract 
and upon his fulfilment thereof. In 
order that the agent be entitled to 
receive remuneration from the principal 
for any work done, it is not absolutely 
necessary in each case, that the whole 
of the transaction should be done to'a 
finish by him or through his interven- 
tion. Indeed the authorities have gone 
to the length of holding that the agent 
may in a proper case be entitled to 
receive remuneration even though the 

principal has got no benefit: 

‘‘Where the remuaeiation of an agent is paj' 
able upon the petformance by him of a defiofta 
undertaking, he is entitled to be paid that 
remuneration as soon as he has Bobetantially 
done what *he undertook to do, even if the 
principal acquires no benefit from his ssivices: 
Bowstead’s Law of Agency, Edn, 6 of 

p, 201.’' 

The rule of law applicable 'to this 
case has been stated in a number of 
authorities and has been settled beyond 
doubt: 

*'lt is not necessary that the agent shonld 
aotnally complete the transaction, but he must 
show that it was brought about as the dicsot 
result of his intervention; Halsbuty’s Laws o‘ 
England, Vol, 1 ‘, p, 194." 

Ih the leading case of Burchell^ v. 
Gourie (I) the following observation 
occurs in the judgment of the Judioi*! 
Committee; 

“In the words of Erie, 0. J., in 
Barlett (2), if the relation of buyer and selW* 
is really hr-iught ab ut by the act of the agsn* * 

(inmoj A. 0. 614=S0 L. J. P. C. 41-103 
L T 825. 

(2) [1863] u‘ 0. B. 681=11 W, R. 

L. J. 0. P. 261=8 L, T. 603. 
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lie ia entitled to commission, aUhov.gh tho 
actual Sole has not been effected by him; or 
in the words of later authorities, tbo plaintilf 
must show that some act of his !7a3 tho causa 
oausans to the sale, Tribe v. Taylor (3), or 
was an efficient cause of the sals: Miller v. 
Bad/ord (i/J* 

Bramwell, L. J,, lield in Fislist' v. 
Drewett (6) thafe the current of modern 
opinion was to the effect that those who 
bargained, to receive commission for 
introduction had a right to their com- 
mission as soon as they had completed, 
their portion of the bargain, irrespective 
of what might take place subsequently 
between the parties introduced. In the 
Municipal Corporation of Bombatj v. 
Cuverji Hirji (6) it was held that a 
broker was entitled to his commission, 
if the relation of buyer and seller was 
really brought about by him, although 
the actual sale had not been effected by 
him. 

Green v, Bartlett (2) has been followed 
by the Indian Courts in a number of 
cases, which need nob be enumerated 
and the principle laid down therein is 
clearly applicable to the case in hand. 

Jn Wilkinson v, Martin (7) in sum- . 
ming up the case for the jury Tindal, 
C. J,, is reported bo have made the fol- 
lowing observations: 

TUe only quistiou for you to decide on the 
evidence of both sides is, whether the e:ilo 
really proceeded in el!ect from the fact of the 
plaintiffs' acting as brokers whether it really 
and substantially proceeded from their aot, 
though they did not complete the contract. 
If it did, they will be entitled to your verdict 
but if very far or less than this was done, and 
there was' only a mere introduction and the 
office of the agent or middleman was never 
filled by the plaintiffs between the parties, 
than they will not be entitled to recover.” 

lb may bo conceded that the more 
fact of introduction may not be conclu- 
sive, Bab where the introduction ia 
the foundation on which the negotia- 
tion proceeded, and the negotiation 
eventually ripened infeo aaloj the intro- 
ducer is entitled to oUim the fruit of 
his labour. The real test is whether 
the vendor and the purchaser were 
brought together by the agent acting in 
the matter either for one or the other or 
for both. If the nltimate sale could nob 
have taken place but for tho introduc- 

(8) [1876] 1 0. P. D. 505. 

(4) [19081 19T.L. R. 675. 

(5) [1879J 4U L. J. Bi, 3a=:27 VV. R. 12=39 

TP* 953* 

(6) [1896] SO Bom. 121. 

IT) [1387] H. 0. 5. 


tion made by tlia agent, the latter is 
entitled to get his brokerage. 

It ought to be distinctly stated that 
the plaintiff’s claim is nob founded on 
quantum meruit. 

Quantum meruit was an action on 
the case which was abolished in effect 
by the rules H. T. I, William 4; 

“This form of the claim wasgr.ititol co .a 
ptomisj to pi.y the plaintiffs for doing a thing 
as much as they deserved or merited.’’ 

In view of the ease set up in tho 
plaint and the facts admitted or proved, 
it was not necessary to complicate tho 
trial by introducing the question whe- 
ther the plaintiffs were entitled to 
succeed pro tanto on quantum meruit. 

If the plaintiffs had carried out their 
part of the contract, they must succeed 
and a recourse to the fiction of an im- 
plied contract bo pay, would be wholly 
unnecessary, and indeed the plaintiffs 
could not claim on the quantum meruit 
because they had chosen to tie them- 
selves down by the express terms of the 
agreement : vide Ijord Coleridge, C. J., 
in Martin v. Tucker (8). A liability by 
implication is excluded by the contract 
being express. In Botl v. Gulhwaite (9^ 
Lindley, L. J., is reported to have re- 
0 ^ I 

“It was Slid that there was an implied con- 
tract to pay the agent a quantum meruit for 
his services. Tho answer wis that there could 
be no implied contract when there was an ex- 
press contract.” 

The lower Courts were therefore not- 
right in treating the claim as based on 
quantum meruit. 

We have already set out above that 
the plaintiffs’ claim is not founded on 
quaDtum meruit, The plaintiffs had 
found the purchaser. Tho bargain was 
struck at Rs. 35,000 a figure which the 
plaintiffs had suggested and which the 
defendants had accepted. It was at 
the instance of the plaintiffs that tho 
defendants had offered^ that figure to 
the Oontrollai* of Military Accounts. 
The plaintiffs were in the circum- 
stances entitled bo claim remuneration 
at Rs. 5 per cent on the entire sum of 

Rs. 35,000. 

The result is that wo allow the 
appeal, set aside the decree of the lower 
appellate Court and restore the decree 
of the trial Court with this moiification 
that the plaintiffs are entitled to Rs. 
1,760 as claimei. Plaintiffs m ust have 

(9) [1893] 10 T. L, B. 76. 
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thoir costs throughout, including in this 
Court, fees on the higher scale. 

J.M Ihm. ' xipf.eal alloncd, 
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Sulaiman and Kendall, JJ. 

Gaya Prasad — Plaintiff — Appellant. 

V. 

Jcisxvant Pai and others — Defendants 
‘Respondents, 


First Appeal No. 002 of 1927, Decided 
on lith January 19-10, from decree of 
Addl. Sub-Judge, Banda, D/- 3lst Octo- 
ber 1927. 

(ai Agra Pre-empiion Act (11 of 1922), 
S- 20 Gift of joint family properly by 
manager to vendee subsequent to institution 
of pre emption suit— Vendee does not get 
indefeasible title* 

^Vbc^o after institution of a pre-oinptiou suit 
in respect of property sold, the Tondor^ the 
manager of a flindu joint family property, 
makes a gift of the property in favour of the 
vendee, the vendee does not acquire an inde- 
feasible title t j it so as to defeat the claim of 
the pre^eraptor : A. J. R. 1929 AIL 703 and 
A. L n, 1929 All 765, Foil [P 550 0 2] 

(b) Evidence Act, S, 90 — Certified copy 
of document relied upon— Before any pre- 
sumption under S* 90 can be made party 
relying must lay foundation by leading 
secondary evidence under S, 65, 

Where a party relies upon the certified copy 
of a ooenment before any presumption as to 
genuineness of the original can be made under 
o. 90, it is incumbent on the party trying to 
rel} upon the document to lay the foundation 
by leading fiecondary evidenca under S* 65 ; 

[P 551 C 1] 

(cj Evidence Act, S, 65 (1)— "Produce"— 
Meaning explained. 

The word "produce” only means "prccute the 
P^p^uction or give it in evidence.” [P 551 0 2] 

tt" . Act, S. 65 (c) — Question of 

snificient reason for non'production re- 
quired under S. 65 (cJ is question of facl- 
Civil P, C,, S. 100. 

The question whether the non -production is 
due to any other sufficient reason not arising 
from hia own default or neglect is one of faot 
,and depends mainly on the discretion of the 
^ [P 551 0 2J 

(e) Hindu law— Joint family — Brothers 
and their sons messing and living together 
““ Presumptions and rules of burden of 
proof discussed. 

Where Hindu brothers and their sons live 
and mess together there is a presumption that 
they are members of a joint family. But there 
IS no presumption that that family owns a 
joint family property in the absence of any 
proof of a nucleus ; at the same time it would 
seem that there can be no presumption that 
any property which is in oxiatenooand is in 
possession of one member of the joint family 
is necessarily his separate property, or is his 
Belf-acquisition. The party who wishes to make 
out that it is his separate property over which 
he had absolute power of disposal should 
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establish that case. No presumption can he 
in«ie in his favour; 33/JZl. 677 and All. 
5 5L Foil [P552Clj 

L. M, Roy — for Appellant. 

K. N, Katyn and K» D, Malaviya — for 
Respondents. 

Sulaiman, J,— This is a plaintiff’s 
appeal arising out of a suit for pre-emp- 
tion against a number of defendants, 
who have purchased shares in village 
Char under a deed dated 31st January 
1925. The claim was mainly resisted 
on the strength of two deeds of gift exe- 
cuted by one Ram Nath, in favour of 
the defendant separately on 4th January 
1926 and 1st March 1927. The first 
document was executed before the insti- 
tution of the suit, but the second one 
was executed during its pendency. The 
plaintiff challenged the validity of these 
two gifts on the ground that the first 
one was fictitious, void and ineffectual, 
and that possession had not been deli- 
vered to the donees, and that the second 
one was in reality a sale deed and not a 
deed of gift. The learned Subordinate 
Judge has decided these questions of 
fact against the plaintiff, and the find- 
ings have been arrived at after an elabo- 
rate consideration of the evidence pro- 
duced by both the parties. We agree 
with his conclusions, and do not feel in- 
clined to disturb his findings of fact. 
Ho has, however, dismissed the plain- 
tiff’s suit on the ground that : 

"there is no proof that the property trans- 
ferred under the gifts is joint and also an- 
cestral and as such Kam Nath could not have 
made the gift. Secondly the transaction is 
voidable and not void. So long as' the dead 
remains unchallenged, the donees possess a 
good title.” 

As regards the second ground relict 
upon by him, he was clearly in error in 
view of the opinion expressed by tbis 
Court in the case of Oovind Singh v. 
Manglu (1) as well as Kundati Git v. 

J aswant Singh ( 2 ). 

The main point to consider is whe- 
ther the defendants have acquired an 
indefeasible right by virtue of these 
gifts within the meaning of S. 20, Agra 
Pre-emption Act. 

It is an admitted fact that the donor 
Ram Nath has a brother Bidhata and a 
nainor son alive. They all live in one 
and the same house, though the plaintiff 
states that Bidbata has separate coUi* 
vation (p, 18). 

Tl) A. I. R. 1929 All. 703=51 All. SaoT 
(2) A. I. E. 1929 AH. 765. 
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In order to show that there was a 
nucleus of ancestral property in tho 
hands of Rano Nath tho plaintill ton* 
dered a certiSed copy of a sale deed 
(Bx. 6, paper No. 41-0) dated 11th De- 
cember 1875, purporting to transfer a 
one anna share in mauza Char in favour 
of Sanwalo, son of Gauri Shankar, resi- 
dent of that village. This document 
was not admitted by the counsel for 
the defendants, and apparently no 
notice was served under S. 66 by the 
plaintiff on Ram Nath to produce the 
original. It is also an unfortunate fact 
that the plaintiff’s vakil in the Court 
below did not put any question to Ram 
Nath with regard to this deed when he 
was in the witness-box; nor was he at all 
questioned whether any property in his 
possession was ancestral or joint family 
property. The matter was left in the 
air by counsel for both the parties. No 
attempt was made on behalf of the 
plaintiff to prove that the original of 
this sale deed of 1875 had been lost or 
destroyed, or that it was in the posses- 
sion of any of the defendants. But it 
is a fact that the Court below admitted 
it in evidence and marked it as Ex, 6 
on I9th October 1927, while the plain- 
tiff’s oral evidence was being tendered. 

It seems to us that before any 
(presumption as to the genuineness of 
the original can be made under S. 90, it 
is incumbent on the party trying to rely 
upon the document to lay the foundation 
by leading secondary evidence under 
8. 65, Evidence Act : vide Ishri Prasdd 
Singh Y, Lalli Jas Kunuar a,Tad LctlH J ds 
Kunwdr .v Ishri Prasad Singh (3) and 
Dwarlca Singh v. Bamanand U padhia (4). 
Their Lordships of the Privy Council 
have frequently emphasized that before 
secondary evidence of a document can be 
given its loss, destruction or the diffi- 
culty to produce ic should be established : 
vide Bhubaneswari Debi v. Harisaran 
Surma Motlra (5) and Krishna Kishori 
V, Kishori Lai Boy (6) at p, 490. S. 64, 
Evidence Act, itself clearly lays down 
that dooumentsmust be proved by primary 
evidence except in* the oases mentioned 
thereafter. 

_ Under S. 65 , snb-Cl (o), where t he 

(3) [19001 22 All. S94=:{1900) A. W. N. 82. 

, (4| [1W9] 41 All. 692=51 1. 0, 275=17 A. L. J. 

711. 

(6) [1881] 6 0al. 720=8 0. L. B, 337 (P. 0.). 

(6) [1887] 14 Oftl. 486=14 I. A. 7l=»5 Bar. 

18 (P, C.). 
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party offering evidence of its contents 
cannot, for any other reason not arising 
from his own default or neglect, produce 
it ill reasonable time, secondary evidence 
may be admitted. The learned advocate 
for the respondents contends that the 
word '^produce” in this section indicates 
that it' was to be produced out of the 
custody of the party concerned. Wo do 
not think that this narrow construction 
should be necessarily put on this section.' 
The word "produce” only means procure 
the production of or give it in evidence”., 
The question whether the non-production; 
is duo to any other sufficient reason not 
arising from his own default or neglect, 
is one of fact, and depends mainly oD; 
the discretion of the Court. We have 
the fact that the learned Subordinate 
Judge felt himself satisfied, although he 
has not given any reason in the judg- 
ment, that the copy should be admitted 
in evidence and marked as an exhibit. 
"We are therefore reluctant to interfere 
with tho discretion exercised by the 
Court below. 

But it seems to us that even assuming 
that the certified copy could be admitted 
as secondary evidence, and also that the 
presumption under S, 90 has been legiti- 
mately made, it does not follow that the 
identity of the transferee with the father 
of Ram Nath is also to be necessarily 

presumed. 

Bub in this case it appears not only 
that Sanwale was the name of Ram 
Nath’s father, but that the name of Ram 
Nath’s grandfather was Gauri Shankar 
and • they were residents of the same 
village. The sale deed of 1875 shows 
that the name of the father of the trans- 
feree Sanwale also was Gauri Shankar 
and they were residents of the same 
village. The property transferred under 
the deed was a one anna share, and just 
over a half anna share is now owned by 
Bam Nath. Indeed, the share now 
possessed by Ram Nath is situated in a 
patti called after Sanwale (p. 54). under 
S. 3, Evidence Act, a fact is said to be 
proved when the Court either believes it 
to exist or considers its existence so 
probable that a prudent man ought under 
the circumstances of the particular case 
to act on the supposition that it exists. 
We think that although there is no direct 
oral evidence to establish the identity of 
Sanwale, the circumstances of this case 
are snqb that a prudent man ought to act 
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Rl'on the supposition of such identity. 
It would, therefore, follow that Ram 
Nath’s father did possess a share in this 
village. 

Even apart from this we are of opinion 
timt the burden of estaldishing that the 
defendants have acquired an indefeasible 
right So as to defeat tlio claim for pre- 
emption lies upon the defendants. All 
that they liave succeeded in showing is 
that^ Ram Nath lias made a gift of a 
portion of the sliaro held by Jiim in their 
favour that ho has delivered possession 
to thorn. On the one hand the plaintiff 
merely shows tliat Ram Nath has a 
brct.hcr and a son alive and that there 
are some properties, a bouse and ^^arain- 
dari share in existence. On the other 
hand, the defendants only show that 
Ram Nath professing to own the share 
has made the transfer, but they have not 
shown that he had acquired this property 
himself, or that it was necessarily his 
self.acquired property. There is in our 
opinion an initial presumption that Ram 
Nath, bis brother and his sons are 
, members of a joint Hindu family: bub 
|ther 0 is no presumption that that family 
owns a joint family property in the 
absence of any proof of a nucleus: vide 
Rlowi Kish an Das v. Tanda Mat (7J. At 
(the same time it would seem that there 
jean be no presumption that any property 
which is in existence and is in the 
possession of one member of this joint 
family, is necessarily his separate pro- 
party, or is his self-acquisition. The 
• pyty who wishes to make out that it is 
his separate property over which he had 
an absolute power of disposal, should 
establish that case. No presumption can 
bedrawn in his favour: per Richards 0 . J.. 
inK'und'ifi Lal v, Shaiikar Lal ( 8 ). 

In the present case we. however, think 
that there are sufficient materials on 

ru Presumption could bo made 

that the property was not the separate 

property of Ram Nath. We nob only 
have a joint family consisting of two 
1 others and the children of at least one 
ot them, but their shares are part of one 
patbi, which is called patti San wale, 
ihe patti itself is named after the father 
of Ram Nath and Bidhata, and we are 
entitled to infer from t his fact that it 

[^rl] 33 All. 677=10 1. 0.113=28 A. 

(8) [1913] 35 All. 564=21 1. 0. 13=11 A. L. J. 


e'cisbed at the time when Sanwale was 
alive, that is to say, that the property 
lias .devolved upon Ram Nath and 
Bidhata from the time of Sanwale, 
There is admittedly a house in which 
these three persons are living jointly. 
There is no evidence that they are 
separate in mess, although there is the 
statement of the plaintiff that there is 
separate cultivation. Having regard to 
all these circumstances we are 
of opinion that the defendants have 
failed to establish that the gift of 
the share taken from Ram Nath has 
conferred upon them an indefeasible 
right which cannot be challenged by the 
other members of his family. 

We would accordingly allow this ap. 
peal, set aside the decree of the Court 
below and decree the plaintiff’s claim for 
pre-emption on payment of Rs. 6,000 
within two months from this date. In 
case of such payment, the plaintiff will 
bs entitled to his costs in both Courts 
including in this Court fees on the higher 
scale. In case of default of payment 
within the time allowed, the plaintiff’s 
suit would stand dimissed with costs in 
both Courts including in this Court fees 
on the higher scale. 

V,B./e.k. Appeal alloxoed, 

A. I. R. 1930 Allahabad 5S2 

Sen and Niamatullah, JR 
Shankar Lal and another — Appel- 
lants. 

V. 

Mohamxnad Ismail and another — Res- 
pondents, 

Second Appeal No. U of 1929, Decided 
on 19th February 1930, against order of 
Disfc. Judge, Saharanpur, D/- 16th April 
1929. 

(a) Civil P C.,0.21, Rr. 41 and 57 — *‘Al- 
tachment" — Meaning and effect explained. 

la the normal course of things, attaohment 
does not per so create ot confer a title. It only 
prevents an alienation of the ptoperfcv daring 
the subsistence of the attachment. IP 558 0 2] 

(b) Provincial Insolvency Act, S. 4(1)"" 
Devolution of estate by inheritance on io' 
Solvent — Question of priority between cre- 
ditors of deceased and of insolvent has to be 
decided by Court of insolvency. 

Where an estate has devolvaRon insolyents 
by iuheritance and there ate creditors of the 
deceased and also creditors of the insolvents, 
the question of priority between the two has to 
be decided by the Court of insolvency. 

[P 554 C 2] 
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(c) Provincial Insolvency Act, Ss. 4 (1) 
and 28 (2) — There is no conflict between Ss. 
4 (1) and 28 H), 

Under S. 4 tl) tho powers of tho Court of ia- 
eolvoncy are very wide, and do not in any way 
militate against 3, 28 ('2). [P 555 Cl] 

(d) Provincial Insolvency Act, S. 4 (1) — 
Property of Mahomedan devolving by in* 
heritance on heir who subsequently becom* 
ing insolvent—Creditors of insolvent cannot 
seize property in competition with creditors 
of deceased ancestor, 

Under Mahomedan law, although upon the 
death of the ancestor, his estate devolves im- 
mediately upon his heirs, the heirs take it sub- 
ject to the payment of bis debts and therefore, 
although there may not be a specific charge up* 
on the estate for the payment of debts, the 
debts may be deemed to constitute a general 
charge on the estate. That being so, if such an 
estate devolves upon a person who is subse- 
quently declared insolvent, the creditors of the 
insolvent cannot seize the property in compsti- 
tion with the creditors of the deceased : 7 All, 
822 ; Kinderlty v. Jervi^ 22 Be^v, 1 ; 2!) AIL 
28, Be/. : A, I. B, 1929 Mad. 609, Dist. 

[P 555 G 1 , 2 ] 

(?. S. Pathah — for Appellants, 
K,N,Katju, M, A. Azh and M. L. 
Chdturvedi — for Respondents. 

Sen, J, — This is an appeal from an 
appellate order passed by the District 
Judge of Saharanpur in a matter arising 
out of insolvency. 

One Mahmud Ahmad had borrowed 
money from Mohammad Ismail, respon- 
deub 1, and executed a promissory note 
in his favour. Ho died leaving as his 
heirs three sons, 2iaul Haq, Naxir Ah- 
mad and luamul Haq and a widow Mt. 
Mariam Bibi. Mohammad Ismail sued 
these heirs on the promissory note and 
obtained a decree in suit No. 163 of 
1926, The assets left by the deceased 
were attached in exeention of this de- 
cree and 20bh February 1929 was fixed 
for sale of the property. 

Haq, his mother and his two bro- 
thers had contracted debts from Shankar 
Lal and Pearey Lal in their personal 
capacity. On 26th November 1928, the 
creditors applied that these persons be 
adjudicated insolvents. Before any 
order of adiudication bad been passed, 
^ese creditors applied to the insolvonoy 
Oourb on 11th February 1929, for the 
stay of sale pending the disposal of their 
petition for adjudication. The Subordi- 
nate Judge, who, in the exorcise of the 
miolvenoy jurisdiction bad the seisin of 
the case, made the following order : 

. stayed pending the disposal 

0 * the insolvenoy appHoation.’' 


On loth February 1929, Mohamed 
Ismail moved the insolvency Court to 
revoke the order passed on the applica- 
tion of Shankar Lil and Pearey Lal upon 
the ground that his decree in suit No. 
163 of 1926, was passed for recovery of 
a debt due from Mahmud Ahmad against 
his assets in tho hands of Ziaul Flaq 
and others, that the latter were in pos- 
session of those assets “as administra- 
tors*’ under the Mahomedan law and 
that Shankar Lal and Pearey Lal, by 
reason of their claim against Miaul Haq 
and others personally, were not entitled 
to a priority over his decree. This ap- 
plication was rejected with tho follow- 
ing order : 

“Whatever may be tho right of the applicant 
in respect of his debt there can bo no doubt 
that the property belongs to tho debtors. If 
they are adjudge i insolvents the property shall 
vest in the receiver subject to any equities that 
may exist in favour of the applicant. I do not 
think it desirable that tbe property be sold dur- 
ing the pendency of the insolvency application. 
I see no reason to alter my order," 

On appeal, the learned District Judge 
upheld tbe contention of Mohamed Is- 
ma.l, set aside the order of the Court be- 
low, and directed that the sale in execu- 
tion of Mohamed Ismail’s decree should 
be proceeded with according to law. 

Shankar Lal and Pearey Lal have ap- 
pealed to this Court and contend that 
no priority can be claimed by a judg- 
ment-creditor over the Official Receiver 
in respect of property attached by him 
previously to the vesting order. Reli- 
ance is placed upon Frederick Peacock 
V. Madan Gopal (l). , 

It may be conceded at once that ini 
tho normal course of things, attachment^ 
does not per se create or confer a title.^ 
It only prevents an alienation of the‘ 
property during the subsistence of tha 
attachment. 

It may also be conceded that a simple 
creditor of a deceased Mahomedan has 
no speciho lien upon the assets left by 
tho deceased which are now in the bands 
of his heirs. But we have no doubt in 
our mind that the creditor of the de- 
ceased nnder the Mahomedan law occu- 
pies a more favourable position than the 
creditors of the heirs and is entitled to a 
marshalling of the assets left by tbe de- 
ceased, as will be borne out from tbe 
following text in A1 Sirajiyyah trans- 
lated by Sir Williana Jones : 

"oniaijarw Cal. W-NI 677 (F.B.).”" 


554 Allahabad Shakkar Lal v. Md. Ismail {Sen, J.) 1930 


“There belong to the property of a person 
deceased fern’ successive duties to tlie porfor* 
luc-d by the Magistrate : first, bis funeral cere- 
mony and burial without superrmity of ex- 
pense, yet withoiit deficiency : next, the dis- 
L'bargf) of his just debts from tho whole of his 
remaining eiftcts ; then the payment of his 
legacies out of a third of what remains after 
his (lobti are paid ; and lastly, the distribution 
of tho residue amang bis successors, according 
to tho Divine Rook, to the traditions, and to 
tho assent of the loirned, tSir William Jone^’ 
Work, Voh 3, p. SL7).’’ 

In Jafri Begavi v. Amir Miihamad 
Khan (2), Mahmood, J., quotes the above 

passage and observes I 

“I liavo quoted this passage to show the pri- 
ority possess’d by the three charges to which 
the estate is subject when inherited by heirs. 
This order of priority is, as is obvious from the 
passage, meredy a direction as to the adminis- 
tration of tlie estate, and has no bearing upon 
tho question of the exact point of time when in- 
hcritanco devolves upon t-he heirs.” 

An unsecured creditor of a deceased 
Mahomodan may not have a specific lien 
or charge upon the general assets left by 
the deceased, but lie naay well have a 
general charge upon the assets so left. 
This general charge may partake the 
character of an equitable lien such’ as 
has been recognized in the case of Kin- 
(lerley v. Jervis (3), The last-mentioned 
case was expressly applied by this Court 
in favour of a creditor of a deceased 
Mahomedan in Bhola Nath v. Maqbul- 
unnissa (4). 

This case was argued with consider* 
able skill and ability by Mr, .G, S, Pa- 
thak who contended that upon the death 
of a Mahomedan his property immedi- 
ately devolved upon his heirs, and upon 
the latter’s insolvency it vested in the 
Official Receiver under S. 23 (2), Provin- 
cial Insolvency Act (Act 5 of 1920), He 
relied upon the decision in Jafri Be- 
gam's case which has already been re- 
ferred to in support of the proposition 
that upon the death of a Mahomedan 
intestate who leaves unpaid debts, whe- 
ther large or small, with reference to 
the value of his estate, the ownership of 
such estate davolyes immediately upon 
his heirs and such devolution is not 
contingent upon and suspended bill the 
payment of his debts. He further con- 
tended on the authority of P. Nainar 
Bowthen v. Kuppai Pichai Rewihent 
J, R 1929 Mad. 609, that the debts of a 
deceased Mahomedan did not form any 

~ (2r [ie85]'7~ All. 822=(188i) A.W.N, 248. ' 

(3) [1856] 22 B 0 av.l =4 W.R. 579=25 L.J. Oh, 
533=2 Jur. fo.s.) 602, 

(4) [1904] 23 All. 28=(1903) A.W.N. 184. 


charge on the property inherited by the 
heirs and so there could be no lien or 
charge on the property in the hanis of 
the Official Receiver where Mahomedan 
heirs became insolvent subsequent to 
the decree against the estate of their an- 
cestors in their hands and the creditors 
could not claim to be secured creditors 
but must prove as ordinary creditors. 

It cannot be controverted that where 
a Mahomedan dies leaving certain as- 
sets and certain unsecured debts, the 
I»ayment of the debt is not a condition 
precedent to the devolution of inherit- 
ance, It is settled law that the inherit- 
ance opens out immediately at tho mo- 
ment of death and is not suspended till 
the payment of debts. We have con- 
ceded that an unsecured creditor has no 
specific lien upon the assets of the de- 
ceased, bub we are not in agreement with 
tho learned Judges of the Madras High 
Court in the case referred to above if 
they intend bo lay down that no general 
lien exists upon the assets on account of 
the debts left by the deceased. 

The question of the devolution of the 
estate ought not to be confounded with 
the question as regards the administra- 
tion or marshalling of assets. This dis- 
tinction was sharply pointed out in the 
case of Jafri Begam ; and the following 
passage from the judgment of Mahmood, 

J., will bear quotation : 

** It iS' oue thing to say that these thiea 
charges take precedence of the inheritanoc, in 
the administration of the estate and its distti- 
bution among hairs, and it is another thiog to 
sav that the inheritance itself does not opeQ^P 
until those charges are satisfied, , ■ ^ 

” Funeral expenses, debts and legaci^, o- 
any one or mote of them, may indesdabsot^ 
the estate of tho deceased, defeating ovety ac®' 
ceeding charge : and it is obvious that if not * 
ing is left for the hairs they can take 
But this is a proposition widely different fw 
saying that the devolution of inheritanos 
suspended till the various charges are aatisno « 

It i9 clear therefore that the debt has 
priority and if the estate is absorbed m 
tho payment of tho debt, nothing is 1® 

to the heirs to inherit. , 

Under S. 28 (2), Provincial In 3 olvency| 
Act, upon adjudication, the estate of t ®| 
insolvents vests in the Official Beceiver-j 
Where such estate has devolved by 
heritance and there are creditors of j 
deceased and also creditors of the 
vents, the question of priority .1 

the two has to be decided by ^he j 
of insolvency. S. 4 (1), Provincial j 
solvency Act, enacts : 
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‘‘Subject fo tbe provisions of this Act, the 
Court shall have full power to docido all ques- 
tions whether of title or priority, or of any 
nature whatsoever, and whether involving 
matters of law or of fact which may arise in 
any case of insolvency corning within the cog- 
nisance of the Court, or which tho Court may 
deem it expedient or n messary to decide for 
the purpose of doing complete justice or making 
a complete distribution of property in any such 
easV 


The powers of the Court of insolvency 
ire therefore very wide. Those con- 
ferred by this section do not in any way 
militate against S. 23 (2). The mere 
fact that the inheritance has devolved 
upon the sons and the widow of the de- 
ceased does not justify the Court of in- 
solvency to place the creditors of the 
deceased on the same level with the 
creditors of the insolvents, Tbe pro- 
perty may have become the property of 
the insolvents by devolution under the 
Mahomedan law and yet may not be 
available to the creditors of the insol- 
vents themselves as distinguished from 
the creditors of the deceased. The cre- 
ditors of the insolvents cannot seize the 
property in competition with the credi- 
tors of the deceased. It may, indeed, be 
doubted if the property, which under 
these peculiar circumstances, has des- 
cended to the insolvents under the Ma- 
bomedan law can be called "property” 
within tbe definition cf that term in S. 
2 of the Act. In S. 2(d) : 

Property iucIudeB any property over which 
or the profits of which any person has a d is- 

posing power which he may exorcise for his 
own benefit.” 


According bo the Mahomedan law tl 
property has to be administered in 
partioular order ; after the sever 
charges already enumerated in a prev 
Ods part of our judgment have been me 
he residue is the property of the hei 
over which or the profits of which the 
be said to possess an uncondition; 
ci disposal, 

Indeed, the matter is not res integri 
, he matter came up before this Coui 
|n A SQtt \yhioh did not arise out of a 
2 proceeding ; Bhola Nath ' 

(4). In this case. M 
who was the wido 
^fhwdhry Said Uddin Husain, ol 


Ptii ” * ^floroe for dower against Yaq 
son and heir of Said Uddin E 
atu u j **oontion of that decree, s 
whi^k L shares in the proper 

in kt« Uddin Husai 

Hfetime. The defendant 


Nath bold a simple money decree against 
Yaqub Husain for a personal debt and 
in oxecution thereof be proceeded tb at- 
tach the property which had [ireviously 
been attached by Waqbukmnissa. The 
question wliich arose in the case was 
which of the two decree- holders had 
precedence. The answer was that Mt 
Maqbulunnissa who held a decree for 
debts clue from her husband was enti- 
tled to priority. Stanley, C. J., made 

the following observation (p, 33) : 

'‘According to the principle of the Maho- 
medau law debts aro claimable before legacies, 
and legacies must be paid before the inherit- 
ance is distributed. (Macnaghteu's Moham* 
madan Law, Chap. 1, R. 5) 

also: 

“All the debts due by the testator must be 
liquidated before tbe legacies can be claimed : 
id. Chap, 6 of Wills, R. 6),” 

and again : 

“Heirs are answerable for tho debts of their 
ancestor as far as there are assets : id., Chap. 2 
on Debts, R, 1. It cannot b; disputed that tho 
liquidation of the debts of a deceased Maho- 
medaa should precede the distribution of his 
property amongst the heirs. Here tho immov- 
able property of the respondent’s husband is in- 
tact and available for tho satisfaction of his 
debts. It has not been sold or mortgaged, and 
it appears to me only just and equitable that it 
should be applied in satisfaction of the respon- 
dent’s debt before a creditor of the heir can re- 
alize out of it his claim, The property is under 
attachment to satisfy tho respondent's claim, 
and I see no good reason why it -should not be 
realized and her claims satisfied in priority to 
the claim of a creditor of tbe hoir,” 

Ban?rji, J., also took tho same view : 

“It would b3 inequitable to make -one man's 
property pay tbe, debt of another. Under the 
Mahomedan law, although upon the death of 
the ancestor, his estate devolves immediately 
upon his heirs, tbe heirs take it subject to the 
payment of his debts, and therefore, although 
there may not be a specifio charge upon the 
estata for tho payrajnt of the debts, the debts 
may be deemed to constitute a general cb.arge 
on the estate. That being so, the plaintiff who 
is tbe creditor of the father of the^ appellant's 
debtor has priority over the appellant in res- 
pjct of her debt (vide p, 3G),” 

It makes no difference that the above- 
mentioned case did not arise out of 
insolvency proceedings. The same 
principle would apply. The insolvency 
Court was bound to consider tbe case of 
the competing creditors and to deter- 
mine the question of priority. This is 
what has been done in this case. We 
are in complete agreement with tho view 
taken by the lower appellate Court and 
dismiss this appeal w’ith costs including 
in this Court fees on tho higher scale. 

V.B./R.K. Appeal dismissed. 
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SiiLAiMAN AJsD Kendall, JJ. 

Mt. In^ar Kcer and anothe) — Plain- 
tiffs ^ A ppoUaub-s. 

Sail DJiarayn ^arain and others — 
Dofendanbs — .Rospondonfcs. 

First Appeal No. A32 of 192C, Decided 
on lOfeh March 1930, agiinst decree of 
Sub- Judge, Farrukbabad, D/- 13 bh May 
192G. 

fa) Asjra Tenancy Ad {2 of 1901), S. 160 — 
Civil P. C,, O. 2 1 applies to revenue Courts, 

Order Civil P. C,, ia nob excluded from 
applicabilifcv to revenue Courts. [P od’! C 2] 

(b) Civil P, c.. O. 21,Rr, 90 and 92 (3) 
— Selling aside sale in execution of decree 
on ground of fraud or material irregularity 
in proclamation of Sale — Only remedy is 
under O, 21, R. 90 and no suit under R. 92 
lies. 

Tbc only remedy open to a, poraoti trying to 
sot aside a sale in execution of a decree on the 
ground of material irregularity or fraud in 
the conduct of proclamation of the sale is by 
an application under 0. 21, R, 90, If such an 
appliCiition is made and disallowed or not 
made ajid sale confirmed no suit to set aside 
the order shall lie under R. 92 (3). [P 556 C 2] 

(c) D ecree — Setting aside — Two decrees 
consolidated and property sold in execution 
by one bid — T,o challenge sale on ground of 
irregularity sales in execution of both 
decrees must be challenged — * Civil P, C,, 
O. 21, R. 90. 

Where two decrees against a judgment-dob- 
tor have been consolidated and sale takes place 
in execution of both the decrees hnd property 
is sold by one bid, in order to challenge the 
sale on the ground of irregularity sales in exe- 
cution of both the decrees must be cballengod. 

[P 557 0 2] 

K, N* Katju and Baleshtvari Prasad“~ 
for Appellants. 

P>L, Banerji, Pannci Lai and Stvarup 
Chandra — for Respondents. 

Sulaiman, J, '“This is a plaintiffs’ 
appeal arising out of a suit for avoiding 
a decree and an execution sale in pur- 
suanee of it and for possession of the 
property sold at auction, A suit was 
brought by one Mb. Indar Kunwar and 
Gar Prasad, the former of whom died 
during the pendency of this appeal, and 
Gur Prasad is her heir qua her alleged 
share in the property. The allegations 
of the plaintiffs as pub forward in the 
plaint were that defendant 1, Sah 
Dhavam Naraiu, had by fraud obtained 
from the revenue Court a decree for ar- 
rears of revenue in 1920 against the 
plaintiffs by adopting secret proceed- 
ings as regards the service of summons 
and preventing the knowledge of the 


suit from reaching the plaintiffs ; and 
that subsequently he got the decree 
executed and 5 biswa share in tnauza 
Shari fahad sold at auction in a frau- 
dulent and collusive proceeding of which 
knowledge was withheld from the 
plaintiffs. It was further asserted that 
the real purchaser was defendant 1 him- 
self, although the property was kno- 
cked down in the name of defendant 2, 
Oh andar Bhan. 

Defendant 1 denied all allegations of 
fraud and also denied that he himself 
was the purchaser. It was further 
pleaded that the sale had taken place 
in execution of more than one decree 
and that the other decree-holder had 
not been impleaded. It was also urged 
that the suit was not maintainable. 
Similarly defendant 2 pleaded that the 
suit was not maintainable and also de- 
nied all allegations of fraud. He also 
asserted that he himself was the real 
purchaser and that another decree- 
holder had not been impleaded in the 
suit which was accordingly defective, 

The learned Subordinate Judge ha3 
found that the allegations of the plain- 
tiffs as regards any fraud in obtaining 
the decree or the auction sale has not 
bean established, and has accordingly 
dismissed the suit. The plaintiffs have 
appealed to this Court and challenge 
that finding. 

In the first place it is quite clear that 
it is nob open bo the plaintiffs to gat the 
auction sale set aside by this suit on the 
ground of any fraud in the conduct or 
proclamation of the sale. For that their 
remedy was under 0. 21 only aoJ 
separate suit lies. The sale took place 
in execution of a decree for arrears oi. 
i*evenu 0 under S. 160, Agra Tenancy 
Act (Act 2 of 1901), Under S. 193 of tba 
Act the Civil Procedure Code was ap* 
plicable to the proceedings in the r®* 
venue Court except the provisions 
luded thereunder. Ss. 312 and 314 falling 
under Chap. 19 of tne old Code were 
not BO excluded, 0. 21 of the new Civi^ 
Procedure Code corresponds 
chapter and is, therefore, nob 
from applicability to revenue 
This is quite clear from the provisions o | 
S. 153, Civil P.C., under which referenced 
to the old Code have to be substitn o 
by those to the corresponding provision 
in the new Code. We have alrea_ y 
stated that this was the execution o 


to tna® 

excluded 
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revenue Court decree and not a decree 
of a civil Court transferred to the re- 
venue Court to which Sch. 3, Civil P. C., 
might apply. 

Under 0. 21, R. 90, a sale can be set 
aside by the execution Court on the 
ground of material irregularity or fraud 
in publishing or conducting it. If such 
application is made and refused or not 
made and the sale is confirmed, then 
0. 21. R. 92 (3), expressly provides that 
no suit to set aside an order made under 
this rule shall be brought by any person 
against whom such order is made. It 
is, therefore, quite clear that the plain- 
tiffs were not entitled in this suit to 


challenge the sale on the ground of any 
alleged fraud in respect of its conduct 
or publication. 

This, however, would not prevent 
them from challenging it on the ground 
that the decree itself had been obtained 
by fraud, or that fraud was committed 
earlier than the stage of the commen- 
cement of the conduct or proclamation 
of the sale. 

The second serious difficulty in the 
way of the plaintiffs which has not been 
prominently noticed by the Court below 
is that the sale actually took place for 
the satisfaction of two decrees, one in 
favour of Sab Dharam Narain and his 
co-decree- holder Mt. Tulsha Dei, and 
the other of Mt. Ram Dei. Mt. Ram 
pei's decree was of 27th August 1923, 
(p* 59) and had been obtained after con- 
test and appearance of at least one if 
nob both the judgment-debtors through 
a mukhtariam (order sheet, p. 57J. 
There is no allegation in the plaint that 
this decree bad been obtained fraudu- 
lently. While the execution proceed- 
ings consequent upon the decree in fav- 
our ol Dharam Narain wc^s pending Mt. 
Ram Dei applied to the Court that the 




amount oI her decree should be realised 
along with the sale of the share in Sha- 
rifabad, which bad been fixed for 20bh 
May following in execution of the otner 
decree (order-sheet p. 77). The Court 
granted this application by ordering 
that her amount should be included in 
the other decree and that the order for 
. f^le should cover both, and that the 
. 4 iale should be for the realisation of the 


atnounts of both the decrees : Bs. 243 
^0 to her and Re. 60- 12-0 due to 
^haraiD Narain. The Court further 
granted Mt. Bam Del, the decree- holder, 


permission to bid on condition that she 
should offer a reasonable price and pay 
the money in cash (p. 79). The state- 
ment showing the auction bids printed 
on p. 8l also shows tliat the sale took 
place for the realisation of the consoli- 
dated amount of Rs. 301-12.0. The same 
is also made clear by the sale certificate 
printed on p. 83. It cannot, therefore, 
bo disputed that Mt. Ram Dei, the other 
decree- holder, was equally interested in 
the execution and the sale, and there 
is no allegation of fraud as against her. 
Her decree was at the time not more 
than one year old and no notice to the 
judgment-debtors under 0. 21, R. 22 (l) 
was necessary. Furthermore, as she 
had applied for rateable distribution, 
her claim must be deemed to be a claim 
enforceable under an attachment in 
view of the explanation to S. G4, Civil 
P. C. There was no necessity for her 
to apply for a fresh attachment or to 
have any separate proceeding resulting 
in an independent auction sale. It is 
thus clear that the two decrees had, 
been consolidated and the sale took 
place in execution of both the decrees,- 
one of which has not been challenged 
on the ground of any illegal fraud. We 
are, therefore, of opinion that the sale^ 
which was one and was for one bid can-- 
not be set aside. 

Coming to the question of fact, all 
that has been shown is that the sum- 
monses in the original suit of Dharam 
Narain were not served personally on 
the judgment-debtors. The addresses 
of the two defendants given were of 
village Kishni, which admittedly is the 
residential house of the family, and 
where Gur Prasad, the male defenrdant 
who was the brother-in-law of the 
other lady, admittedly lived. The oral 
evidence led on behalf of the plaintiffs 
was to the effect that after the death 
of her husband Mt, Indar Kunwar had 
been living at the house of her father 
in Bareona which, though situated in 
a different district, is, according to 
the evidence of Jagannatb Prasad, 12 
miles from Kishni, But apart from the 
oral evidence whatever documentary 
evidence there is rather goes to suggest 
that Mt. Indar Kunwar also lived at 
Kishni or at any rate came there now 
and again. Data Bam, the patwari of 
Kishni has admitted that up to the cur. 
rent year’s khewat be had been record- 
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ing Mfc. In-lar Kunwar as a resident of 
the village, although he ospliins this 
by saying that he simply followed the 
previous records. It is also quite cleat 
that in Mt. Rarn Doi’s suit the residence 
of Mfc. Indar Kunwar was shown as 
Kislmi, The process server’s report 
printed at p. -13 shows that the peon 
tiled an affidavit stating that he had 
affixed the summons at tlie door of the 
house of the two defendants, that Indar 
Kunwar was a parclanashin lady and 
that Gur Prasad had gone away to 
Main pur i. As the report stands, it does 
not suggest that any one informed the 
peon that Indar Kunwar was not in the 
iiouso. There is nothing to show that 
the decree- holder’s pairokar accom- 
panied the peon or took any part in 
getting this report submitted. In the 
absence of such evidence it cannot be 
inferred from the mere fact of substi- 
tuted service that there was any fraud 
committed by the decree-holder. Sub- 
sequently a notice uf the prohibitory 
order under 0. 21, R. 54 w'as also sent. 
According to tbe statement of Baldeo 
Prasad, the chaprasi of the tahsil, it 
was affixed on a nim tree in the pre- 
sence of many persons and the report 
was written by the village patwari. As 
the decree-holders were nob cosharers of 
Sharifabad where this notice was affixed, 
it cannot in the absence of any direct 
evidence be assumed that the patwari 
was or might have been in collusion 
with the decree-holder. In the ordi- 
nary course one would expeat the pat- 
wari to convey the information bo his 
own zamindars among whom were the 
judgment. debtors. In this case also 

there is no direct evidence to suggest 
any fraud. Before the proclamation of 
sale was issued the decree- holder filed a 
certificate of search (p. 63) which cle- 
arly showed that an incumbrance was 
created by Gur Prasad alone, who 
owned a moiety share in the 5 biswas, 
but the proclamation of sale which was 
actually issued .by the office of the Oourb 
did not clearly specify that. For this 
omission of detail the deoree-holder can- 
not be held responsible. 

We have referred to the subsequent 
proceedings in order to meet the argu- 
ment that tbe subsequent conduct of 
the deoree-holder is some evidence of 
tbe initial fraud oommitt&d by him in 
the suit itself, otherwise the subsequent 


proceedings even if fraudulent would 
not be relevant. We are satisfied that 
the learned Subordinate Judge was right 
in holding that no such fraud has ac- 
tually been established by the evidence. 
It is true that very often direct and 
positive evidence to prove fraud cannot 
be procured, but at the same time a 
finding cannot be based on mere sus- 
picions. 

There is no doubt that the property 
has been sold very cheap, particularly 
when it is to be borne in mind that 2a 
biswas share of Mt, Indar Kunwar was 
entirely free from any incumbrance. 
According to the learned Subordinate 
Judge the value of the property might 
be R 3 . 10,000 to Rs. 15,000, and it was 
sold at auction for Rs. 300 and odd. 
This may be merely the good luck of 
the purchaser. If tbe plaintiffs have 
suffered any loss it is due to their care* 
lessness or acting on wrong advice. 

We may state that apart from some 
distant connexion between Sah Dharam 
Narain and Chandra Bhan there is no 
evidence on the record to establish that 
Chandra Bhan is a benamidar. Dharani 
Narain, both in his deposition and writ- 
ten statement, disclaimed all interest 
in this property, and Chandra Bhan in 
his evidence has claimed to have pur- 
chased it. He appears to be a man of 
substance and has also produced his 
bahi to prove the consideration. The 
amount paid was small and it is impos- 
sible to assume that Chandra Bhan was 
not in a position to pay it. The wle 
certificate stands in his favour. Tbs 
result, therefore, is that this apponl 
dismissed with costs. 

V.B./R.K. Appeal dumped, 
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Mukerji and Bbnnet, JJ. 

{Chaudkri) Pahunchi Lal — AppoH*®^' 

V.. 

Bhup Singh aud others — Respondents. 
Letters Patent Appeal No. 165 of I939i 
Decided on 8bh April 1930, against 
judgment of Ashworth, J., D/- 13th 
March 1929, « . * 

- («) CiviLP. C., S. 122, and Letler* Pateol 
— Power of High Court to frame rule# un 
Civil Procedure Code and p 

cannot override proviaions of Civil Pf®®* 
dure Code and Letters Patent — - Let * 

Patent. . « t/i 

. The basiB of the power of High wUrt . 

frame rules is the power of High Coui* 
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do all things that m&y bo necessary to do in 
Older to carry out the provisions of the Letters 
Patent and the Civil Procedure Code. That 
being the case and it being only a subordinate 
body in the matter of framing of rules it has 
no power to so frame rules as to override either 
the provisions of the Civil Procedure Code, or 
the Letters Patent. [P 559 C 2. P 560 C 1] 

(b) Allahabad High Court Rules, Chap, 3, 
R. 6*C, para. (2) — Rule is ultra vires. 

Buie 6*0, para. 2 being inconsistent with the 
previsions of the Letters Patent is ultra vires 
of the High Court. [P 660 C 1] 

N. P. Astkana and B. N. Sahai — for 
Appellant. 

_ Baleskwari Prasad — for Respondents. 

Mukerji, J. — This is an appeal 
against a judgment of a learned single 
Judge of this Court, A preliminary 
point has been taken that no appeal is 
maintainable inasmuch as the learned 
Judge who pronounced the judgment 
did not grant leave to file an appeal as 
required by S. 10, Letters Patent, as 
recently amended. It has further been 
urged that the rule framed by the High 
Court as regards grant of leave to file 
a Letters Patent appeal is partially 
ultra vires of the High Court, 

It appears that the judgment was 
delivered by Ashworth, J., on 12th 
March 1929. No* application to obtain 
a certificate to the ofiect that the case 
was a ‘fit one for appeal” was made 
before the learned Judge. An applica- 
Sion was later on made before the 
learned Chief Justice of the Court in 
pursuance of R. 6-C, para, 2, Chap. 3 
of the Buies of the Court, and on his 
granting such a certificate the appeal 
was filed. 

The contention on behalf of the res- 
pondents is that the rules framed by 
^“0^ High Court were made only to 
facilitate the filing of an appeal, but 
those rules could not in any way over- 
ride the very Letters Patent subject to 
which the rules had to be made. The 
amended S. 10, Letters Patent of this 
High Court runs as* follows! 

* • • . Provided an appeal shall lie to 
the said High Oourt from a jadgment of one 
Judge of the said High Court .... made 
on or after let February 1923 in the exercise 
of appellate juriediotion In respect of a decree 
or order made in the exeroiee of appellate juris* 
diotion bv a Court subject to tho superinten* 
dsnee of the said High Court, where the Judge 
^ho passed the judgment declares that the case 
« a nt one for appeal . . " 

It will be noted that ordinarily no 
^ght of appeal is given. The right of 
appeal that is given is sobjeet to the 


condition that the Judge who passed 
the judgment declares that the case is a 
fib one for appeal. 

No rule could be discovered by us, 
and none has been pointed out to us, 
which authorises the High Court to 
frame the rules, as they are to ho found 
in Chap. 3, R. 6 -A to R. 6 -D. The ques- 
tion of the rule. making power of the 
High Court so as to carry out the pro- 
visions of the Letters Patent was raised 
so far back as in the case of Naubat 
Bam V. Earn am Das (l). There the 
question raised was whether the rule 
framedloy’ the High Court, namely, a 
Letters Patent appeal must bo filed 
within 90 days of the passing of the 
judgment was or was not ultra' vires of 
the Court, that is to say whether the 
High Court could limit by time the right 
of a Letters Patent appeal. The learned 
Judges who decided the case could not 
find any authority under which the rule 
had been framed and expressed the 
opinion that "the ultimate origin of the 
rule could not be traced.” Tho learned 
Judges thereupon assumed that it had a 
legal origin and was not ultra vires of 
the Court. Our own view is that the 
rules have been framed only because the 
provisions of the Letters Patent bad to 
be carried out and unless any rules were 
framed jt would be impossible to carry 
out the provisions of the Letters Patent 
granted by His Majesty. There can be 
no doubt, therefore, that the High Court 
has the power to do all things that may 
be necessary to do in order to carry out 
the provisions of the Letters Patent. I 
That is the basis of the power of thej 
High Court to make rules. That being' 
the case, the powers of the High Court! 
in framing rules cannot, evidently, over-' 
ride the rules provided for in the| 
Letters Patent itself. The Letters Patent 
declares that an appeal shall be main- 
tainable only on a certificate being 
granted by the Judge who decided the 
appeal that it was a fit one for appeal. 
It would not be within the province of 
any other Judge of the Court to take it 
upon himself to say that the case was 
one in which an appeal should or might 
be filed. 

We have looked into the provisions 
of law which authorised the High Court 
to frame rules and even "there we find 

(1) [1806] 9 All, 115»(l886i A. SO® 


SCO Allahabad Md. Ata Husain v. 

no authority for so framing rules as to 
override the provisions of the Letters 
Patent, The only authority which can 
overrido and amend the rules Laid down 
in the Letters Patent is the Indian 
Legislature; see S. 35, Letters Patent. 
|S. 122, Civil P. C., authorises High 
Courts from time to time, after j)roviou3 
ipublication, to mako rules regulating 
jtheir own procedure and the procedure 
■ of civil Courts subject to their super in- 
i ten deuce. But this power is subject 
Ito this provision that such rules shall 
not he inconsistent with the provision 
in the body of this Code (Civil Proce- 
dure Code; see S. 128, Civil P. 0.) and 
subject to tiie further provision that 
these rules shall not be inconsistent 
I with the Letters Patent establishing 
the High Court: seeS. 12y Civil P. C. 

It seems to us to bo clear that the 
High Court in framing the rules Chap. 3, 
R. G-C of the Rules of the Court over- 
looked the fact that the Letters Patent 
.required the certificate from the Judge 
|h6ariag the appeal himself. The High 
Court being only a subordinate legisla- 
tive body in the matter of framing of 
) rules, it has no power to so frame rules 
as to override either the provisions of 
;tha Civil Procedure Code or the provi- 
sions of the Letters latent. The rule 
under consideration, therefore, is ultra 
vires of the High Court. 

In the result we allow the objection 
raised by the learned counsel for the 
respondents and dismiss the appeal. In 
the circumstances of the case the parties 
shall pay their own costs. 

V.B./r.k, Appeal dismissed. 
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Mukerji and Bennet, JJ. 

Sh, Mohammad Ata Husain — Plain- 
tiff — Appellant, 

V, 

Haji Qadir Balcsh and others — Defen- 
dants— 'Respondents, 

Letters Patent Appeal No. 34 of 1928, 
Decided on 10th January '1930, from 
judgment of Dalai, J., D/- lOfch Janu- 
ary 1928. 

(a) Eateroents Act, S. 13 (a) — Necessity 
means absolute necessity. 

In 01. (a), S. IS, “nflcessifcy” means an ab- 
solute necessity; S3 All, 467 and 17 A. L. J, 672, 

•R«/- ^ « [P 551 C li 

(b) Easements Act, S. 13 (a)— Easement of 

necessity— Passage possible for purchaser— 
Easement does not exist. 
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Where a purchaser csuld make a passage for 
himself by piercing a door, it could not ba 
said that he bad an easement of necessity of 
passing over his transferrer’s property: 33 iij. 

4C7, Foil. [P 561 0 1] 

(c) U. P. Municipalities Act (2 of 1916), 

S. 178— Opening door in existing wall does 
not materially alter building. 

Tho opening of a door in an existing wall 
docs not materially alter a building within the 
meaning of S. 178 and so the law does not 
enable the Municipal Board to refuse permh- 
siou to open a door if it is to be opened reason- 
ably in an existing wall, [P 561 G 2] 

Mukhtar Ahmad — for Appellant, 

T. A, K. Sherwani — for Respondents. 

Mukerji, J. ^ The plan which has 
been made a part of the decree of the 
learned single Judge of this Court will 
be found useful in understanding the 
nature of this case. The plaintiff, who 
is the appellant before us, sold to the 
defendant the building described on 
this plan by the letters I H Gr P E B. It 
will be noticed that this building is & 
part of a much larger building which 
belonged to the plaintiff. The plaintiff 
brought the suit out of which this ap* 
peal has arisen to obtain an injunction 
restraining the defendant from using 
the door EJ as a passage. There are 
other reliefs with which we are not at j 
present concerned. The suit was decreed = 
by the Court of first instance. The , 
lower appellate Court dismissed it. < 

second appeal, a learned Judge of this 
Court decreed the suit in part. What . 
he did was to grant an injunction to the 
defendant that he shall not use the ; 
door EJ except for the purpose of pass- 
age for the sweeper, for the purpose of 
cleaning the latrine near the letter B- 
The learned Judge held that lor oth^ 
purposes the defendant had the doors P 
and Q to use. 

The plaintiff has appealed to this 
Court and ha contends that the learned 
Judge should not have allowed the de- 
fendant to use the door EJ even for the ■ 
purpose of uss of the sweeper. 

The appellant’s argument is that the j 
learned Judge of this Court was io M 
when he assumed that the defendan || 
has an easement of necessity for letting M 
the sweeper use the door EJ. ^ | 

On behalf of the respondent it wa^ 
argued that the’ learned Judge wa , 
right and besides, by the deed ol fl®l®» . 
right was reserved to him for egress an 
ingress for himself and the seivan 
through the door EJ. ■ 
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We have examined the sale-deed dated 
1912 and we are satisfied that no such 
light was reserved to the defendant. 
The words “rights appurtenant" did not 
mean any right of passage over the land 
which was not sold. 

Coming to the question of. easement 
of necessity, we have to refer to S. 13 (a), 
Easements Act. It lays down as fol- 
lows: 

“Where one person transfers • . . . • itnmov* 
able property to another, 

(a) if an easement in other immovable pro- 
perty of' the transferrer ....... is necessary 

for enjoying the subject of the transfer . . , , . 

the transferee shall be entiiled to 

snob easement.*’ 

The words, “if an easement is neces- 
sary” have been taken to imply an ab- 
solute necessity. A mere convenience 
has not been held to come within this 
language. In interpreting S. 13 (a) a 
comparison has to be made to other 
clauses of the same section and it will 
be at once found that there is a differ- 
ence between an easement enjoyed as a 
necessity and an easement necessary to 
enjoy the property as it was enjoyed at 
the date of the transfer. Poliowing 
this interpretation, in two reported 
oases of this Court, it was held that in 
Cl. (a), S. 13, “necessity” meant an ab- 
solute necessity: see Siikhdai v. Kedar- 
nath (l) and Qaddar v. Kalla (2). With 
these oases we entirely agree. 

Now we have to see whether the 
right of passage for a sweeper to the 
latrine is a matter of absolute necessity 
to the defendant or not. It is common 
ground that to the west of the building 
belonging to the parties is Municipal 
land and a public road (see the state- 
ment of the pleaders made before the 
Court of drst instance, document 37- A), 
tiooking at the plan, we find that it is 
quite possible for the plaintiff to open 
ft door in the western wall between P 
and B so as to permit any sweeper to 
come and flush the latrine near D. In 
the case reported in SitJekdai v. Kedar^ 
Mth (1) it was held that where a pur- 
chaser could make a passage for himself 
fay piercing a door, it could not be said 
, that he bad an easement of necessity 
of passing over his transferrer's property. 
Following that case we are of opinion 
•that the defendant can pro vide himself 

^ f 1 # . U911 J 83 Ail. 467=9 I. Oa6=8 A. L. J . 

980« 

(2) [1919] 17 A. h, J. 672=50 I. C. 646=1 

U. P. L. B. 65. 
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with a passage for the sweeper by open- 
ing a door at any place in the w’all bet- 
ween B and P. 

The learned counsel for the respon- 
dent has argued that he would be at 
the mercy of the Municipal Board in 
opening the proposed door, because the 
Municipality might refuse him permis- 
sion to open it. We have been referred 
to S. 178, Municipalities Act (Local Act). 
It provides that a notice has to be given 
to the Municipal Board, inter alia, 
when a party ^YaDts “to re- erect or to 
make a material alteration of a building.” 
What is a material alteration in a build- 
ing has been defined in the same section, 
in Cl. (3). We are of opinion that the 
opening of a door in an existing wall 
will not materially alter a building 
within the meaning of S. 178, Munici- 
palities .Act. We must take it that the 
Municipality will act reasonably and 
not arbitrarily. The law, certainly, as 
we read it, does not enable the Munici- 
pal Board to refuse permission to open a 
door if it is to be opened reasonably in 
an existing wall. 

The result is that we are of opinion 
that what has been allowed to the de- 
fendant by the learned Judge of this 
Court was not an easement of necessity. 
In this view the plaintiff’s suit should 
have succeeded in its entirety. 

In the result we allow the appeal, set 
aside the decree of this Court and res- 
tore the decree of the Court of first 
instance. The appellant will have his 
costs throughout. 

V.B./r.k. Appeal allowed. 
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Sul aim AH and Kendall, JJ. 

Paras liatn and another — Plaintiffs 
Appellants. 


V, 


Ut. Mewa Kunivar and others— Ttoten- 

ants — Respondents. 

First Appeal No, ^4 of 1928, Decided 

n 21 sb January 1930. 

(a) PardanMbin lady — Independent ad- 

a 

ICC* 

lodupendent advioe in tbo case of pardnna- 
hin ladies is not absolutely necessary : 36 Jif. 
1 (P.C.) and A. 1. B, 1925 P. 0. 204, Foil. 


(b) Perdanaihin lady— Execution of deed 
—Burden of proof ii on perion relying on 
deed to prove thut ihe understood legai 


effect. 

The burden lies on the person relying upon a 
deed executed by a pardanashin 'Indy to show 
to the eatlifaotion of the Court that not only 
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the nature of the tranaaotion but its legal 
effect was fully understood by her. [P 563 C 2] 

(c)_ Hindu Law — Partition— Evidence of 
partition. 

Although ihe mere fact that a suit for parti* 
tioa was instituted would not have the neces- 
sary effect of establishing separation, yet in 
the absence of any satisfactory explanation or 
evidence to the contrary it would be evidence 
of such a separation : A, I. R. 1916 P. C. 104; 
A. I. R, 1917 F,C. 39 and AJ.R. 1928 All, 42?, 
Rel, on; AJ,R. 1925 P. C. 254, Ref. [P 565 C 1] 

i}* (d) Interpretation of Statutes— Law of 
Evidence— It is generally retrospective. 

The law of evidence is a law of mere proce- 
dure and does not affect substantive rights and 
since "alterations in tbs form of procedure are 
always retrospective, unless there is some good 
reason or other why they should not be,” rules 
of evidence are retrospective in their operation: 
Gardner v. Lucas, 3 A, C, 582 at 603, Ref. 

[P 567 0 2] 

(e) Tranfer of Property Act, S. 75— Third 
mortgagee redeeming first without redeem- 
ing second— Suit by second mortgagee im- 
pleading third as subsequent mortgagee — 
Third mortgagee can enforce his charge for 
redeeming first mortgagee. 

Where a third mortgagee redeems the first 
mortgagee without redeeming the second and 
allows tho second mortgagee to obtain a decree 
on his mortgage and the property is sold free 
from the third mortgage, the third mortgagee 
can recover his amount by enforcing a cbarge 
on the property within 12 years of the date of 
payment of the first mortgage : A. I. R, 1922 
All. 153, Ref. ^ [p 306 c 1, 2] 

E.N. Katju and G. Agarwala—hr Ap- 
pellants. 

P. L. Banerji, U. S. Bajpai, N. P. 
Asthana, Parnia Lai, B. Malik, S. N. 
Chaube, Eari Mam Jha and M. L, Gha. 
Hirvedi — for Respondents, 

Kendall, J.— First Appeals Nos. 34 
of 1J28, 7 of 1926 and 20 of 1927 havs 
by consent been connected in this Court, 
although they arise out of three different 
and independent suits. First Appeal 
No. 34 is an appeal by the plaintiffs in 
a suit brought on the basis of a mort- 
gage deed dated 25th March 1909 exe- 
cuted by Durga Prasad for himself and 
as guardian of his minor nephew Kewal 
Kishen in favour of two sets of mortga- 
gees. The present plaintiffs represent 
the mortgagees who bad a three-fourths 
interest in the mortgage money. The 
other mortgagees had a one-fourth inte- 
rest. The amount of mortgage money 
wasRs, 28 000 and carried interest at 11- 
annas per cent per mensem compound- 
able every six months. The share of the 
present plaintiffs in the mortgage money 
came to Ra. 21,000, and together with 
interest they claimed nearly Bs. 83,000 
.n March 1926. The main defence- was 


raised on behalf of Mb. Champa Kunwar, 
the widow of Debi Prasad, who was a 
brother of Durga Prasad, and was to the 
effect that Debi Prasad had died sepa- 
rate and that his interest in the family 
property had devolved on his widow as 
a Hindu widow’s estate and could not 
have been mortgaged by Durga Prasad. 
The position taken up by the plaintiffs 
was that the family had remained joint,- 
and on the death of Debi Prasad, his 
interest survived to the other members 
of the family, who were competent to 
mortgage the entire estate. Although 
in the plaint there was no reference to 
any deed executed by Mt. Champa Knn- 
war surrendering her rights in favour of 
Durga Prasad, a registered document 
dated Cth July 1908 was relied upon 
during the course of the evidence as 
showing both that the family was joint 
and that even if Mt. Champa Kunwar 
had any interest she had relinquished 
the same in favour of Durga Prasad 
before the execution of the mortgage. 

The learned Subordinate Judge has 
come to the conclusion that the deed in 
question does not prevent Mb. Cbaoipa 
Kunwar from asserting that the family 
was in fact separate, and he has further 
found that it was established that there 
bad been a partition in the familyi with 
the result that Mt. Champa Kunwar’s 
share had remained exempted from the 
mortgage. There are a few other minor 
points including that of limitation whicn 
have been decided against the plaintiffs* 

The original deed of relinquishment 
executed by Mt. O^iampa Kunwar is not 
forthcoming, but the plaintiffs who are 
strangers to Durga Prasad’s family can- 
not be held responsible for this. As it 
had been entered in register No. 4, even 
a certified copy of it was not available 
to the plaintiffs. They, however, got the 
original register summoned from the 
registration office and also got the thumb 
impression of Mt, Champa Knnwar on 
a book of thumb impressions separately 
kept by the office identified by an expe^* 
They also led evidence to prove the ex- 
ecution of the original document by the ^ 
lady. The learned Subordinate JudS® 
on this evidence was satisfied that she 
had executed the deed of relinquisbmsnt 
dated 6th July 1908 and we accept that 


finding. 

The learned Judge is, however, of oj^ 
nion that it has not been established 
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that she fully understood the nature and 
the legal effect of the transaction, or 
that she was fully aware of her own 
rights at the time when she executed 
the document. As she was a pardana- 
shin lady he has held that she is not 
hound by such a transaction. 

An abstract of this document is prin- 
ted at p. 60 of the paper book in first 
appeal No.3i of 1928, and a fuller trans- 
lation of it is to be found in the judg- 
ment at p. 26 in first appeal No, 20 of 
1927. As the deed stands, Mb. Champa 
Kunwar along with another lady admit- 
ted that the executants had no right in 
the property left by Lala Thakur Das, 
and that if they appeared or were found 
to have any right in any way they relin- 
quished the same in favour of Dnrga Pra- 
sad and Kewal Kishen, and that Durga 
Prasad should manage the property in 
whatever way he thought proper and 
the ladies would have no objection 
whatever. According to the oral evi- 
dence. the deed was attested by Ghokhey 
Lai, a brother of Mt, Champa Kunwar. 
The learned Subordinate Judge has also 
thought that it was not proved that Mt, 
Champa Kunwar had obtained any inde- 
pendent advice. He was apparently not 
aware that it has been laid down by 
their Lordships of the Privy Council in 
several cases that independent advice in 
the case of pardanashin ladies is not ab- 
solutely necessary: Kali Bakksh Singh v. 
'Bam Gopal Singh (l) and Faridunnissa 
V. Muhhtar Ahmad (2). One may also 
say that the presence of Chokbey Lai 
shows that the independent advice was 
available to her, although it is a fact 
that in the other case Mt. Champa Kun- 
war had stated that she was not on good 
terms with her brother. The witnesses 
produced on behalf of the plainbiffs state 
that after the draft had been prepared 
it was read to the ladies, who stated 
that it was correct, and that even after 
it bad been faired, out on the stamp 
paper the document was read oat, and 
the. ladies stated that it was correct and 
I that the deed was read over and ex- 
I plained to her by the Sub- Registrar at 
I the time of its registration. Mt. Ohampa 
Kun war’s case was that she was made to 
believ e that she was exeouting a power- 

I li) 11914] 96 All. 81=16 O, 0. 873=^1 iTo. 

^ 986=41 1. A 93(P.O.). 

(9) A. I. B. 1926 P. 0. 904=47 All. 708=28 
, 0. 0. 838=69 L A. 812 (P.O.). 


of-attorney and not a deed of relinquish- 
ment. Therefis, however, one strong cir- 
cumstance which has impressed the 
learned Subordinate Judgo considerably, 
and which also appeals to us. The deed 
was drafted on the supposition that Mt. 
Champa Kunwar had no interest what- 
sover in this property. At the same 
time when she executed this document 
she was therefore labouring under the 
belief that she had no interest whatso- 
ever in this property. It was in that 
belief that she signed this deed. There 
is no evidence on the record to show 
that she was made to understand that 
she had really a Hindu widow’s estate 
in the property. We cannot therefore 
presume that she would have .been equ- 
ally willing to part with .this property 
if it had been pre/iously made clear to 
her that in fact she did possess a Hindu 
widow’s estate in the property and 
would remain in possession of it during 
her lifetime. It is one thing for a per- 
son to agree to relinquish' all rights 
when she is made to believe that she 
has no right whatsoever, and quite an- 
other thing to make a gift of those 
rights believing that they exist. As haS| 
been repeatedly laid down by theirj 
Lordships, the burden lies on the person! 
relying upon a deed executed by a par- 
danasbin lady to show satisfactorily 
that not only the nature of the transac-i 
tion but its legal effect was fully under- 
stood by her. If Mt, Ohampa Kunwari 
had been induced to believe that she had 
no rights whatsoever, she cannot bo 
said to have fully understood the effect 
of the transaction and its legal conse- 
quences on her rights which really exis- 
ted, but which she was made to under- 
stand did not exist. Having considered 
all the circumstances we have come to 
the conclusion that the view taken by 
the Court below, that this document 
should not be upheld to be binding 
on Mt. Champa Kunwar, must be ac- 
cepted. 

The plaintiffs lad oral evidence to the 
effect that before taking the mortgage 
they had actually made enquiries from 
Mt. Champa Kunwar, and had been aa- 
Buied by her personally that the family 
was joint and that she had no right in 
the property. Narotam and Sham Be- 
hari were produced to prove this allega- 
tion. The learned Subordinate Judge 
who heard their evidence was not im- 
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pressed by them, and has rejected the 
story holding that it was .improbable 
that a pai'danashin lady belonging to a 
respectable family would talk to 
strangers jwithin their gaze as deposed 
to by the witnesses. Having read 
the evidence we have come to the 
same conclusion, viz., that there had 
been no oral assurance given by Mt. 
Champa Kunwar to the plaintiffs about 
the mortgage which would operate as 
an estoppel against her. 

We now come to the main question, 
wliether the family was separate or 
joint. On this point the learned Sub- 
ordinate Judge has not relied so much 
on the oral evidence as on the effect of 
a proceeding in Court. Early in 1905, 
suit No. 10 of that year was filed by 
Durga Prasad against his brothers Debi 
Prasad and Govind Prasad and their 
mother Mt. Parbati for partition of the 
family property. The claim was not 
contested by the other brothers, who 
raised no objection bo the partition, but 
was resisted by the lady on the ground 
that there was a will of Thakur Das, 
the deceased ancestor, under which the 
property had been ^dedicated to the 
family idol. The case remained pend- 
ing for about a year and was disposed 
of by the District Judge on • 23rd Feb- 
ruary 1906 by an order, under which 
he decreed the claim for partition *and 
allowed the plaintiffs time to apply for 
the appointment of a commissioner and 
to deposit the costs for the carrying 
out of the partition. He held that the 
will was of no effect and that partition 
should be made. In the course cf his 
judgment he threw out a suggestion 
that the sons^f Thakur Das had them- 
selves not acted upon the will, but had 
been borrowing money on the security 
of the property and had been enjoying 
the profits, and after having raised the 
money they wished to establish the 
will to serve as a defence. Admittedly 
the separation of shares and the actual 
partition of the property were not 
carried out. The decree* holder’s case 
was dismissed for his default on 12 th 
May 1906, Beyond this we know nothing 
more as to the circumstances under 
which the litigation terminated. There 
is, however, in the judgment itself a 
mention of a previous reference to 
arbitrators to partition the property in 
which also no award could be made, 


Dobi Prasad died shortly afterwards. 
The exact date of his death is not 
known, but he certainly was dead in 
1907 when the mutation proceedings 
took place. Mb. Champa Kunwar has 
stated that Govind Prasad had died 
even a year before her husband Debi 
Prasad s death. We are therefore in 
the dark, and it is not possible to know 
definitely whether the partition was 
not effected because the plaintiff deliber- 
ately changed his mind and abandoned 
the idea of separation, or because there 
was, owing to some circumstances, ae 
unfortunate default on his part, or 
whether it was due to the fact that 
some members of the family died. 

There is no evidence to show the con- 
duct of Darga Prasad subsequent to the 
order of the District Judge and before 
the death of Debi Prasad. But we 
know that after Debi Prasad’s death the 
name of his widow was not entered in 
the revenue papers, bat the names of 
the surviving brother and nephew were 
entered. The mortgage in suit was itself 
effected within two years of the muta- 
tion proceedings. 

In the case of Girja. Bai v. 
Bhundirobj (3} their Lordships of the 
Privy Council clearly laid tdown that a 
Separation in status can be effected by a 
definite expression of an intention to 
separate made by one member 'of the 
family, whether the other members con- 
sented to it or not. The same statement 
of law was re- affirmed by their Lord- 
ships of the Privy Council in the case 
of Kaxval Natn v. Budh Singh (4)- 
seems to us that once such a clear, 
definite and unambiguous esipression of 
intention has been established, it is not 
further incumbent on the party assert- 
ing separation to establish that sneh 
an intention was persisted/ in conti- 
nuously for any length of time. At the 
same time it is certainly open to the 
party pleading joinfcness to establish 
that, although such an intention was 
expressed, it was subsequently definitely 
withdrawn or abandoned. In the case 
of Bam Kali v. Khamman Lai ( 6 ) 

879 of 26 A. L. /J Sen, J., in whose 
judgment Niamatullah, J. cononrredv 
summarised the result of th e varioue 

(3) A. I. R. 1916 P, 0. 104=43 Oal. 1031=^3 
I. A. ISl.fP.O.). 

(4) A. I. B. 1917 P. 0. 39=33 All. 496f 4i ^ 
A, 159 (P.O.). 

(5) A. I. R. 1928 All. 422. 
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previous decisions on this point in the 
following words : 

"Where there ie evidanoo of iuteation to 
separate, this can only be auQullcd by clear 
evidence of the renunolation of such intea* 
tion, and in some oases by consensus or agree- 
ment on the part of the members of tho family 
to re-unite," 

We agree with this statement of the 
law. 

The institution of the partition suit 
even irrespective of the previous 
reference to arbitration of bringing 
about a partition undoubtedly indicated 
a clear intention to separate. The suit 
itself was never withdrawn, but resulted 
in an order in favour of the plaintiff 
declaring his right to have the property 
partitioned and actually ordering a 
partition. ,The mere fact that tho parti- 
tion did not come into effect would not 
necessarily indicate a renunciation of 
the former intention. In the recent 
case of Palani Ammal v. Muthuvenka- 
idckala Moniagar (6) (at pp. 258 and 
259 of 48* Mai,) their Lordships remarked 
that the fast that any member of a 
joint family had separated may be 
proved by his suing for a partition of 
tha joint family property, and the 
aovorance may be treated to take effect 
from the date when the suit was insti- 
tuted ; and that although it is possible 
that no severance in the joint status 
results in spite of the filing of a plaint 
claiming a partition which was after- 
wards withdrawn ; 

auoli a plaint, even if withdrawn, ^would 
uqIqss 6xpUin6d, afford evidence that an 
iuteation to eaparate had been entertained*** 

It therefore follows that although the 

mere fact that a suit for partition was 

instituted would not have the necessary 

effect of establishing separation, yet 

in the absence of any .satisfactory ex- 

: Planation or evidence to the contrary 

, , would be evidence of such a separa- 
tion. 

In the present case we find that be- 
yond certain oonjeotures there is no 
P tangible proof or explanation of the 
I claim for partition not having been . 
brought by Durga Prasad in good faith. 
The order of the District Judge follow- 
^ ^Ciupon the filing of the plaint affords 
. pTima facie evidence of a clear intention 
to separate which was persisted in till 
\ *06 Ord er was made. There is no reason 

'BJ M l, B. 1925 P. 0: 49=48 Mad. 254=52 

Ca. 98 (p.o,y. 



to assume that this was not a bona fide 
transaction. None of the parties to 
that litigation nor any other witness 
connected with it has bean produced in 
the case to explain away tho effect of 
this litigation, In these circumstances 
we must agree with the Court below 
that there is ample evidence to show 
that Durga Prasad separated from the 
other members of the family which 
necessarily involved the separation 
inter se among all the members. 

The shave of Debi Prasad was not 
specified in the order of the District 
Jud ge. On that date if Mt. Parbati, the 
mother, had insisted on her right to 
claim an equal share, it would have 
been only one-fourth, but if she 
did not claim her equal .share the 
extent would have been one-third, 
Furthermore, if she predeceased her 
son, the share of each would again be 
one-third. In the trial Court the plain- 
tiffs did not press that the share .of Mt. 
Gbampa Kunwar would only amount 
to one-fourth and not one-third, and 
there is no ground taken in the memo- 
randum of appeal in First '.Appeal No. 34 
of 1928 that the one- third share which 
has been set apart by the learned Sub- 
ordinate Judge for her was in excess of 
of the share to which she was entitled, 
In these circumstances we must assume 
that she became entitled to one-third 
share in the entire estate left by Thakur 
Das. 

The three- fourths share held by the 
plaintiffs in mortgage money included 
the amount due on a mortgage deed 
dated 13th July 1908, which was for 
Rs, 2,000, and was executed in their 
favour as well as in favour of Suraj 
Narayan and Chand Behari Lai. These 
latter mortgagees were entitled to 
Es. 500 out of 'the principal sum. Tha 
plaintiffs produced no direct evidence 
to show that they paid Bs.^ 500 to 
Suraj Narain and Ohand Behari Lai or 
their representiatives but merely relied 
on the fact that the original mortgage 
deed was in their possession. The learned 
Subordinate Judge has rightly remarked 
that the plaintiffs themselves having 
been the mortgagees of the major por- 
tion of the amount, tha original bond 
would naturally have been in their pos- 
Bession since 1908, and that fact would 
in no way establish any payment made 
by them to their oo-mortgagees Suraj 
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Narain and Chand'Behari Lai. We think 
that the learned Judge is perfectly 
right in this conclusion. In the absence 
of any evidence it must be assumed that 
there is no proof that Es. 500, with its 
proportionate interest had been paid 
by the plaintiffs to their co-mortgagees. 
The plaintiffs could not liave given a 
valid discharge in respect of the entire 
mortgage money both on behalf of 
themselves and their co-mortgagees. 
We must, therefore, in the absence of 
any proof of payment hold that this 
part of the consideration did not actu- 
ally pass, and that the benefit of non- 
payment to the previous creditors Suraj 
Karain and Chand Behari Lai must go 
to the mortgagors. The learned Judge 
has, therefore, rightly deducted this 
amount with its proportionate interest 
from the claim. 

The next question is one oflimita- 
tion. In 1908 a mortgage'deed was 
first executed in favour of Mt. Khilla 
Kunwar or her predecessor. A second 
mortgage was executed in 1904 in fav- 
our of Pateh Chand and Hira La!. 
These latter are the mortgagees entitled 
to a one-fourth share in the mortgage 
in suit, which was executed in 1909. 
The present plaintiffs who took the 
third mortgage paid off Mt. Khilla 
Kunwar’s mortgage of 1908 on 22nd 
July 1903, This sum was left in their 
hands for payment to the prior mort- 
gagee. Pateh Chand and Hira Lai sued 
upon their second mortgage and implea- 
ded the present plaintiffs, whp were 
all subsequent mortgagees, but had paid 
off a prior mortgage. The Court held 
that Fateh Chand and Hira Lai could 
not be compelled in that suit to redeem 
the previous mortgage of 1908, bub that 
jtbe sale should be ordered subject to 
that prior mortgage. The present plain- 
tiffs, viz., the third mortgagees, did not 
redeem the second mortgage, but al- 
lowed the property to be sold at auction 
and purchased by Fateh Chand and 
Hira Lai. It is quite clear that this 
sale was free from the third mortgage 
of 1909, If no such sale had taken 
place the plaintiffs would have been 
entitled to claim a charge for the 
amount of the mortgage of 1S08 on tffe 
strength of their own mortgage of 1909: 
but the property was sold free from the 
charge created by the mortgage of 1909. 
Accordingly the only remedy that was 


left open to the present plaintiffs who 
had paid off the prior mortgage of 1908 
was, if not to sue on the basis of the 
mortgage of 1908 of which strictly spe- 
aking they were not assignees, to re- 
cover the amount by enforcing a charge 
on the property within 12 years of the 
date of their payment : Sahib Lai v, 
Munni Lai (7), 

As there was a period of five years 
fixed for payment of the mortgage of 
1909 their claim based upon it is with- 
in time, but more than 12 years have 
expired since 22Dd July 1908 when they 
paid off the mortgage of 1903. The 
learned Subordinate Judge has accord- 
ingly held that the claim to recover the 
amount of the mortgage of 1908 is bar- 
red by time. We think that this view 
is perfectly correct. The plaintiffs can- 
not now recover this amount. 

The learned advocate for the appel- 
lants has lastly asked that the rateable 
distribution of the liability has not 
been fair and has pointed out that it is 
based on a deed of 1915 and not on the 
value of the properties in the year 1909, 
when the mortgage-deed was executed. 

It is urged that the basis should have 
been the price fetched at an auction 
sale of this very property in 1910. We 
think there are good reasons why the 
learned Subordinate Judge has adopted 
the dead of 1915 as the true basis for ^ 
determining the ratio. One of the iteas i 
of the properties is a house, as to which 
the only evidence on the record related s 
to its present liability. In order to ar- : 
rive at any fair approximation it would 
be more convenient to take the nearer 
year 1915 than 1910. Furthermore, the i 
price fetched at auction is seldom the 
correct criterion for determining its true ^ 

value. In the absence of any better I 
evidence we are not disposed to disturb I 
the rateable distribution, which has 1 
been fixed by the learned Subordinate 
Judge. The plaintiffs, having acquired I 
an absolute interest in some of the pm* 9 
parties foreclosed in the name of a i®* fl 
male member of their family, have be- i| 
come owners of part of the property ^ 
mortgaged and the integrity of the ,1 
mortgage- deed has undoubtedly been I 
broken. 1 

We may note that ground 11 I 

in the memorandum of appeal in i 
Appeal No. 34 of 1928. which wasj ^ 1 

(7) a; I. R. 1922 All. 163^44 All. 67. I 
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recfced againsfe the clients of Mr. Panna 
Lai, baa been pressed before us. This re- 
lated to certain properties, which have 
been found by the Court below to have 
been acquired subsequently to the mort- 
gage of 1909, and, therefore, not to have 
been mortgaged under that deed. 

On the finding that Mt. Champa Kun- 
war is not bound by the deed of relin- 
quishment, dated 6th July 1908, the 
decree in her favour in First Appeal No. 
20 of 1927 must be upheld. 

The only new point raised in First 
Appeal No. 7 of 1926 is that the plain- 
tiffs should have priority over the other 
mortgagees, who are entitled to a one- 
fourth interest. This plea is based on 
the supposition that they have paid off 
the prior mortgage of Mt. Khilla Kun- 
war. We have held already that the 
rights which accrued by virtue of this 
payment have been extinguished by 
lapse of time, and no question of prio- 
rity now arises. 

First Appeal No 20 of 1927 arises out 
of a suit brought by Mt. Champa Kun- 
war and Mt. Dhanwanti Kunwar to 
recover possession of a one-third share 
in the estate. The plaint alleged that 
a part of the property had been trans- 
ferred by Mt. Champa .Kunwar to Mt. 
Dhanwanti Kunwar under a deed of 
gift, dated lith May 1923, and the relief 
claimed was separate possession to the 
two plaintiffs of the two sets of pro- 
perties respectively. In the written 
statement the contesting defendants 
merely stated that "the deed of gift re- 
ferred to is not for want of knowledge 
admitted.” There was a farther plea 
that Mt. Obampa Kunwar had no right 
to make the gift at all. The original 
deed of gift was produced in Court, and 
it bears the signature in Hindi of Mt. 
Champa Kunwar herself. When Mt, 
Champa Kunwar was in the witness 
box, she admitted having made the gift 
to Mt. Dhanwanti Kunwar and actually 
identified her signature on the docu- 
ment. The Court marked it as Kx. 16. 
Ddho Singh, who had signed the docu- 
ment as a witness, was produced and 
proved his own signature on the ^cu- 
moot but stated that Mt, Champa Kun- 
war bad not put her signature on it in 
Ws presence. On 19th September 1926, 
^i^en the learned Subordinate Judge 
delivered his judgment, ho held that the 
dee4 of gift wm not proved according 


to law inasmuch as no proper attesting 
witness had been called. 

In the first place, there was no spe- 
cific plea taken in the written statement 
that the deed of gift even if executed 
was nob valid as a deed of gift, because 
it had not been properly attested. 
The question of attestation was not 
in the forefront in the eyes of 
the plaintiffs.. We also find that 
the denial of the execution of this 
document was by no means specific. 
All that the defendants had done was 
to put the^plaintiffs to proof of this 
deed, because they themselves had no 
knowledge of its ex^oution. That obvi- 
ously was not a specific denial of the 
execution by Mt. Champa Kunwar. It 
was not a case of enforcing a gift 
aaainst the donor, but the donor her- 
self was admitting its genuineness. 

On the very day on which the learn- 
ed Judge delivered his judgment, viz., 
9bh September 1926, Act No. 31 of 1926 
came into force under which a proviso 
to S. 68, Evidence Act, which required 
the calling of a witness, was added. 
Under that proviso it became no longer 
necessary to call an attesting witness 
in proof of execution of any document 
not being a will which had been re- 
gistered unless its execution by 

the persons by whom it purports to 
have been executed is specifically denied. 
The law of evidence is a law of mere 
procedure and does not affect substan- 
tive rights. 

Alterations in the form of ptocadura are al- 
ways retrospeativa, unless there is soma good 
reason or otherjwhy they should not ba. Oard- 
ner v. Lucas (8) (at p. 603), 

The learned Subordinate Judge had 
already admitted this deed as having 
been duly proved, and had marked it as 
an exhibit. It was only on 9th Sop- 
tember, when the new amendment had 
come into force that he ruled Jhat i 
was not admissible. We think that the 
execution not having been specifically 
denied, fc here was no bar to the admis- 
flibiliby of this document, pirticnlarly 
when the executant herself had admit- 
ted it. In any case we are now dealing 
with this question in appeal and are 
entitled to admit documents which were 
tendered in evidence in the Court below, 
and which according to law as it stands 
today are admissible in evidence and 

"(BfllMaj 3 A. 0. 63 
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liav 0 been formally pi*ov0d W© bher©- 
foro think that it must b© held that tha 
plaintiff sufiiciently complied with th© 
requirements of th© law in proving that 
a valid deed of gift has been ex- 
ecuted by Mt. Champa Kunwar in 
favour of Mt. Dhanwanti Kunwar, 
under which the latter became the 
donee of the share in mauza Simarai, 
It might also b© added that inasmuch 
as both Mt. Champa Kunwar and Mt. 
Dhanwanti Kunwar bad joined in th© 
suit, even if th© deed of gift was not 
established, the claim of Mt. Champa 
Kunwar with regard to the whole pro- 
perty migiit well have been decreed. 

The learned advocate for the respon- 
dents, however, brings to our notice the 
fact that on th© death of Mt. Dhanwanti 
Kunwar one of 'her .stepsons, viz., 
Raghunandan, aged six years, has not 
been brought on the record, and that a 
sfcepdaughtorj who is married has also 
been left out. Tinder the deed of gift, 
which is printed at p. 34 of the paper 
book of this appeal, the property was to 
go to Mt. Dhanwati Kunwar for her 
lifetime and after her death to her chil- 
dren and .stepchildren in equal shares, 
and in that way to go back to the family 
of the husband of the donee. There can 
be no doubt that a vested interest and 
not merely a contingent interest was cre- 
ated under the deed in favour of the exis- 
ting stepchildren of Mt. Champa Kunwar 
and all of them succeeded to the estate 
on her death in equal shares. The word 
used in the^deed is aulad’* which liter- 
ally mean sons though sometimes it is 
used in the sense of descendants. But 
the clause showing that the intention of 
the donor was that tha property should 
go back to the family of the husband of 
the donee suggests that the male chil- 
dren only were meant inasmuch as ac- 
cording to Hindu suppositions a daugh- 
ter after marriage ‘ passes out of the 
family of her father and belongs to the 
new family of her husband. We there- 
fore think that on the death of Mt. 
Dhanwanti Kunwar, her four children 
and not ‘her husband or daughter be- 
came entitled to the estate in equal 
shares. There was clearly a specifica- 
tion of their shares and they were not 
joint owners but owners in common. 
In this view it is quite clear that the* 
omission to bring Eaghunandan on the 
record is to make the appeal abate tp 


the extent of his one-fourth share only; 
neither moi'e nor less. 

The result, therefore, is 'that Appeals 
Nos. 34 of 1928 and 7 of 1926 are dis- 
missed with costs, and Appeal No. 20 of 
1927 is allowed to this extent: that in 
addition to the decree in favour of Mt. 
Champa Kunwar given by the Court be- 
low, a decree for three-fourths out of the 
one-third share in village Simrai as de- 
tailed in the plaint is given in favour of 
Sardar Mai, Kisbori and Brij Nandan, 
stepsons of Mt. Dhanwanti. The suit 
with regard to the one-fourth share of 
Eaghunandan has abated. Wa direct 
that the parties should receive and pay 
costs in , proportion to success and 
failure in First Appeal No. 20 of 1927. 

No cross-objections were filed in First 
Appeal No. 34 of 1928. On our finding 
that the right to claim the prior mort- 
gage money has become extinguished 
by lapse of time the 'cross-objections in 
First Appeal No. 7 are allowed with 
costs. On our finding that the family 
was separate, the cross-objections in 
First Appeal No. 20. of 1927 are dismissed 
with costs. 

v.b./r.k. Order accordingly. 
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SULAIMAN AND KeNDALL, JJ. 
Singar Kunwar — Appellant. 

V. 

Basdeo Prasad and others — Respon- 
dents. 

First Appeal No. 468 of 1926, Decided 
on llfch February 1930. 

Evidence Act, S, 101— Mortgage full fof 
sale — Execution of mortgage document 
proved— Mortgagor making acknowledgment 
of receipt of entire consideration and that 
there were hundies and promissory notes 
executed by him which were set off, *• 
money left for their payment with mortgagee 
— Mortgagor young man of profligate 
habits — Mortgagee in position to exercise 
undue influence and not in position to lend 
big sums — Initial presumption against mart* 
gngor was rebutted— Negotiable Instruments 
Act, S. 118. 

In a mortgage suit for sale, the iuitiftl pta* 
BumptioQ arising, under S. 118, Negotiable In* 
struments Aofc and from the aokaowlfldgment 
admitting the receipt of the entire conside^n* 
tion, can be rebutted oven by oiroumstantial 
evidence. And when it is -thus rebnttad the 
burden of evidence shifts on to the mortga^ 
to show that full consideration did aotoalju 
pass. IB 569 0 2] 

In a mortgage suit foe sale the exeontion of 
the mortgage dooument was estabUshea ana 
further the mortgagor had made an aeknov* 
lodgment admitting the receipt of tha antir. 
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oDBidaiatlon as well &9 the fact that there receipt o( the entire consideration, as 
?ere hundis and promissory notes executed by ^gj.Q imndis 

lim which had been set oil or for the paymeut , . , , , , • 

tfwhioh money had been left in the hands of an'J. promissoiy notoa osocuted by him 

noitgagee. Bat the mortgagor was a very which bad been set oil, or for tlie pay- 
^oung man of profligate habits and the mort- ment of which money had been left in 
;agee was in a position to dominate his hands of the mortgagee. There was 

liher the mortgagee was not in a position to leud therefore the initia p & I 

big siini of TTiftufty, fdVour of bh6 plcLintiti3 tutit tlio lull 

Held I that the initial presumption of the consideration had passed, and t)io hur- 

passing of full consideration was sufficiently EC- was unon the defendants to rohnt 

batted: 29 M. B. J. 236 and 31 I. C. 739, 2' off. ■NToTr^fUiolflc^i thfl 

rp57ic2] ^tiat presumption. JNevertnelasj^ tne 

S. E. Bar and N. P. 4sJ)iana-tor Ap- pUintitfs did load evidence in the lirst 

DelUnb instance, not only on tho question oi 

K. N.' for Respondents. execution but also of consideration, 

Kendall, J.-This is a defendant’s fjhougb the evidence only related to the 
appealarising out of a suit for sale on amount due under the hundi in favour 
the basis of a mortgage deed dated 95h of Panna Lai. On the other hand there 
September 1913 executed by Kunwar was no direct evidence on behalf o the 
Sheopal Singh, the deceased husband of defendants to show a o , 

defendant 1, in favour of Sbekher Pra- oot actually pass, the reason being that 
sad, the father of the plaintiffs. The the borrower Sheopal Singh was dead, 

mortgage deed was for Ks. 15,000 and and there was no one who could cate 

carried interest at 0-7.6 per cent per goncally deny tho receipt of the con- 
mensem with six-monthly rests. The sideiation. 

plaintiffs have given credit for Bs. 150, The learned advocate for tho respon- 
and have claimed the balance together dents has contended before us that 
with interest amounting to nearly Rs. under S. 118, Negotiable Instruments 
27,000. The main defence raised on be- Act, there is a strong presumption in 
half of the defendants was want of eon- favour of the passing of consideration 
sideration, although even 'the execution on the hundis and the promissory 
of the document was not admitted. The and that in the absence o •!. 

learned Subordinate Judge has found the and positive evidence to re u i e 

mortgage deed to have been duly execu- plaintiffs’ claim must be decree . e 

ted, but has held that part of the con. are not prepared to go to tms lengcn 
sideration has not been established, and for, in our opmion, .e piesump ion 
Viaa hha ftla.im in arising Under S. 118 Of that trom cue 
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tho ]>!aintpilfs’ claim in respect of the 
hundis and the promissory note cannot 
bo decreed in this case on merely formal 
proof of their execution (p. 22), He has, 
however, thought that there was some 
corroborative evidence as regards tho 
hundis. 

It cannot be disputed that tiie dece- 
ased Sheopal Singh was a young man of 
very extravagant habits. He attained 
majority about 1909, and his estate was 
managed for some time by one manager, 
and was then in charge of a receiver. The 
estate appears to have come directly into 
his own hands about 1913. The neb in- 
come. according to the plaintiffs was from 
Rs. 7,000 to Rs. 8,000, while according 
to tho defendants it was about R3.12,000 
a year. The only debt which has been 
proved to have been left outstanding on 
the death of Sheopal Singh's father 
amounted to Rs. 30,000, which could 
have been easily paid off by a pru- 
dent and careful manager with the in- 
come at his disposal. As observed by 
the learned Subordinate Judge, instead 
of there being any reduction in these 
debts within a period of five years, they 
had swelled at least on paper to a lakh 
of rupees at the time of the execution of 
the bond in suit. Sheopal Singh execu- 
ted bonds, hundis and promissory notes 
in quick succession, and died at the age 
of 24 leaving behind him a widow and 
no children. He had not any big family 
to support, and his relations with his 
mother also had been much strained. 
She did nob live with him. The learned 
Subordinate Judge has recorded a find- 
ing that even if he had not been a drun- 
kard or a debauchee he could very well 
be taken to be a profligate. On behalf 
of the plaintiffs an attempt was made to 

minimise the profligate habits of Sheo- 
pal Singh, while the oral evidence on 
behalf of the defendants went to show 
that he was in fact much worse than 
the evidence justified. But even the 
plaintiffs’ own witness Ashrafi Lai, on 
whose evidence great reliance was 
placed by the Court below and also be- 
fore us, had to admit in cross-examina- 
tion that Sheopal Singh was a weak- 
minded man, and that he was incapable 
of managing his estate. 

Shekher Prasad, the mortgagee, was a 
resident of the same place, and undoubt- 
edly knew all about the habits of this 
young man. On his own showing She- 
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kher Prasad advanced to him largo sumT 
of money aggregating to Rs. 88,700 prin. 
cipal between the 27th Pebruary 1912 
and the Isb April 1915, These deeds to- 
gether with the amounts borrowed are 
set forth in detail in a judgment on p.78. 

This judgment was inter partes, and 
was delivered in a suit brought by the 
present plaintiffs against the defeudants 
on the basis of one of these bonds, viz., 
the one dated 14th July 1915, which 
was ostensibly for Rs. 9,700. In the 
course of the judgment the learned Sub- 
ordinate Judge in the case observed at 
pp. 78 and 79 that Kunwar Sheopal 
Singh was a profligate and drunkard of 
the first water, and he contracted the 
bad habit of prostitution and drinking, 
and used to. hold dancing parties and 
drink heavily; he further held that 
Shekher Prasad himself pampered 
his evil habits by bringing prostitutes- 
and wine to him, which fact was estab- 
lished by the old servants of the family* 
who showed that Shekher Prasad was 
indeed his evil genius. In view 'of the 
circumstances disclosed he held that 
the burden lay on the plaintiffs to prove 
that Shekher Prasad had paid the fuU 
consideration. At pp. 86 and 87 he 
found that Shekher Paasad was not in a 
position to advance a large sum like Bs. 
88,000, His words were: "He had no 
means to lend one- hundredth part of the 
fabulous sum of Rs. 88,000,” He accord- 
ingly dismissed the suit holding that the 
bond was entirely without consideration* 
As it was fair to both the parties that 
we should look at the final judgment 
which was pronounced in that case we 
admitted in evidence the judgment of 
the High Court dated 9bh Haoember 
1926, to which no objection was raised 
on behalf of the respondents. The High 
Court upheld the decree of the Court 
below substantially, bub increased the 
amount of the principal sum by Rs. 864. 
There was a finding that in the deads 
w'ere included a fictitious item, as also 
sums which were not really due. To- 
wards the close of the judgment the 
learned Judges remarked that 'Sfaeop®^ 
Singh was a drunkard and profiige^®* 
and it will bo safe so hold that Shekher 
Prasad was in a position to dominate 
his will and exorcise undue influent' 
over him, and thereby to obtain 
him terms of contract which would 
inequitable. 
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In this connexion we may also refer 
to anotiber judgment in a suit inter par- 
tes brought by the present plaintiffs 
against the defendants to recover the 
amount due on & hypothecation bond 
dated 10th April 1915. This judgment 
is dated 12th November 1927 and has 
become ffnal. The Court found that 
more than half of the amount of Bs. 
40,000 had not passed and decreed the 
claim for the balance only. There are 
similar remarks in the judgment as re- 
.gards the extravagant and prodigate 
habits of Sheopal Singh. 

The other circumstances which have 
been strongly relied upon by the learned 
counsel for the defendants are as fol- 
lows; 

Neither Basdeo Prasad nor any of the 
other plaintiffs has gone into the witness* 
box and submitted himself to cross-exa- 
mination. It cannot be suggested that 
Basdeo Prasad was unacquainted with 
the circumstances under which this hy- 
pothecation bond was executed, for in 
his deposition dated 10th April 1923, 
taken down in a previous case he admit- 
ted his presence at the time when the 
hypothecation bond in suit was execu- 
ted, His previous deposition is admis- 
sible as an admission. The cross-exa- 
mination on p. 72 discloses that besides 
Sheopal Singh's document there was no 
document - executed by anybody in 
favour of Sbekber Prasad for an amount 
to Es. 1,000 or Bs. 500. The highest 
amount for which a registered document 
existed was Es. 200 only, of which also 
he was unable to give any details. He 
Alleged that he did not keep an account 
book but only kept a memorandum and 
etated that about Es, 200 used to be 
paid as income-tax on his business. He 
had to admit that the so-called memo- 
i^andum book contained only 12 or 13 
Written pages and was not in the form 
of a regular account book. He held no 
receipts showing the payment of any in- 
come-tax as he stated that he did not 
keep any snch record. It is inconceiv- 
\ ^ble that a money lender, Vaish by 
^ caste, who professes to have advanced 
About ESi 88,000 to only one borrower 
the course of three years, would not 
«fep any regular account books. The 
oaiy inference that can be drawn is that 
enelk account books as existed have been 
withheld. He admittedly carries on a 
shop at which gold and silver are sold, 


and it is impossible to believe that he 
has got no regular account books. 

It is a noticeable circumstance that 
BO far as the amounts due on the four 
bund is and the promissory note which 
went to make up the total of Rupees 
3,424-10-3 are concerned, there is abso- 
lutely no legal evidence on the record 
to prove the actual passing of considera- 
tion oral or documentary. The respon- 
dents rely solely on the presumption 
arising from the acknowledgments. 
Even as regards the acknowledgments 
it is curious, though it may not be 
of any very great importance, that even 
before the Sub-Eegistrar there was an 
omission on the part of Sheopal Singh 
to expressly acknowledge the receipt of 
consideration for these hundis and this 
promissory note. At p. 57 the endorse- 
ment only shows an acknowledgment 
of the receipt of Bs. 100 and Rupees 
6,985-5-9 which were paid before the 
Sub. Registrar. There is no reference 
to any other acknowledgment. This 
might have been due to a mere slip, 
but the fact remains that apart from 
the fact that Sheopal Singh signed the 
deed ho did not in express language 
acknowledge the receipt of considera- 
tion of Rs. 3,424-10-3 even before the 
Sub-Registrar. 

We have already pointed out that 
it does not appear that the plaintiffs’ 
father was in a position to advance 
such a large sum of money. It also 
appears that in the ordinary course 
thei'O would have been no need for 
Sheopal Singh to borrow such large 
sums in quick succession, 'On 27th 
February 1912 he had executed a bond 
for Rs. 14,000 in favour of Shokher 
Prasad, and according to the oral evi- 
dence about Rs. 7,000 had been paid in 
cash nnder.it, and yet Rs. 1,000 are said 
to have been borrowed in March, Rupees 
400 in April, Rs. 600 in May, Rs. 500 in 
June and Rs. 550 again in Jnly 1912. 
In April 1912, Es. 3,490 are said to have 
been borrowed from Panna Lai under 
a hundi. These were followed by 
three more documents of the value of 
Es. 60,000. 

In view of all these circumstances, 
we have no doubt in our minds that; 
the initial presumption arising' from the 
mere acknowledgments or the execution 
of the hundis and the promissory note 
has been sufficiently rebutted by the i 
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circiitnsbanfcial ovidoncQ, That such a 
presumption can be rebutted in this 
;vvay is quite clear from the opinion 
expressed in the Madras High CourG in 
Siiiiflaramma! v. Subramaiiia Ghet' 
liar (l) and Sami Sah v. /, Parthasa- 
' rathij Chetty (2), 

The defendants having led prima 
facie circumstantial evidence to rebut 
the presumption, the burden of proof 
shifted on to the plaintiffs to satisfy 
the Court that the considor<ation did 
actually pass. As remarked above the 
learned Subordinate -Judge himself has 
hold ill this case the more proof of the 
execution of the hundis and the promis- 
sory note will not be sullioient to decree 
the claim. 

As regards the four bund is and the 
promissory note which went to make 
up the total of Ks. 3,424-10.3 there is 
absolutely no legal evidence on the 
record to prove the passing of considera- 
tion. The learned Subordinate Judge 
has accordingly disallowed the claim 
as regards the promissory note. But as 
regards the hundis he is of opinion that 
that there is corroborative evidence 
furnished by a slip which is printed at 
p. 53. This purports to have been 
written by Sheopal Singh to Mr. Asharfi 
Hal, a pleader, in August 1913 shortly 
before execution of the mortgage deed. 
Sheopal Singh appears to have made 
aoquiries from this pleader whether there 
was any harm if the hundis of Shekhar 
Prasad wore received and the amount 
due unler them included in the amount 
of the mortgage deed. One would think 
that the point was so simple that no 
legal opinion was required for the pur- 
pose. It ig also a curious circumstance 
that this slip of 1913 addressed to the 
pleader has been preserved by him for 
12 years. There was oral evidence ’led 
on behalf of the defendants which was 
directed to show that this letter was a 
forgery and was antedated, and that 
it was prooured after the registraticn 
of the mortgage deed because Sheopal 
Singh had not acknowledged the receipt 
of the consideration of these hundis and 
the promissory note. It is not neces- 
sary for US' to go to this length, but we 
are certainly of opinion that this letter 
is not of such great importance as to 
outweigh the other circumstantial evi- 

(1) [4916] 29 M. L. J. 256^ 1. 0. 971. 

(3) [19151 31 1, C. 739. 


dencQ. The letter does not refer to 
the dates of the hundis, nor does it 
state the amounts under those hundis. 
As a matter of fact taking it strictly 
literally it refers to one hundi and not 
hundis in the plural. In any case it 
would not show that all the amounts 
due under the four hundis and the pro- 
missory note were actually due on that 
date. At best they would show the 
existence of such hundis. According 
to Mr. Asharfi Lai this letter was writ- 
ten in connexion with the transaction 
in dispute. If Shekher Prasad was in a* 
position to dominate the will of Sheopal 
Singh, even this letter can have no 
greater weight than the other acknow- 
ledgments. 

The learned counsel for the respon- 
dents has relied strongly on the evidence 
of Mr. Asharfi Lai, and has urged 
that the defendants have not rebutted 
his evidence. On the other hand the 
learned advocate for the appellant has 
very severely criticised his evidence, 
and has referred to the fact that in a 
former suit the High Court was 
not prepared to hold on his bare state- 
ment that a certain purchase in the 
name of the wife of Sheopal Singh was 
not for her benefit (pp. 63 and 67). On 
behalf of the appellant a copy of the 
judgment of the Full Bench of this 
Court dated 23rd January 1928, which 
was aihrmed in part by their Lordships 
of the Privy Council in the case re- 
ported in Asharfi Lai v. The Judges of 
the High Gourt of Judicature^ Allaha* 
bad (3), was tendered as additional evi* 
donee in order to show that their Lord*; 
ships have found that the pleader Gom 
corned had been guilty of professional 
misconduct. We have refused to accept 
this fresh evidence in appeal, the sole 
object of which was to shake the credit 
of this witness. We have read tho 
evidence of Asharfi Lai very oarefullyi 
and, apart from showing that the do* 
ceased admitted his liability to Shekher 
Prasad,, that the mortgage deed in 
Question was drafted by him, that the 
parties were staying at his place at the 
time, that he identified the mortgagor 
before the Sub-Begistrar and the mort- 
gagor acknowledged the receipt of con-, 
sideration, and that in connexion with 
this transaction the letter of SUi 
August 1913 was written, his evidenog 
(3) A. I, R. 1930 P. 0. 60. 
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does not go to prove the actual passing 
of the consideration on these hundis 
and promissory note. It follows that 
the burden of evidence having shifted 
to the plaintiffs, and there being no 
legal evidence on the record on their 
behalf to prove the actual payment of 
the consideration of these hundis and 
promissory note, the claim as regards 
them must fail. 

As to the hundis in favour of Panna 
Lai there is the oral statement of Panna 
Lai himself at p. 13. He has sworn that 
he advanced the amount on his hundi 
of April 1912 and Shekhar Prasad did 
pay him Es. 3,490 in respect of that 
debt. No doubt there are many 
circumstances against Panna Lai. We 
need not refer to the fact that in the 
suit in which the judgment dated 12th 
November 1927 was delivered, another 
hundi in his favour executed by Sbeopal 
Singh was held to be bogus. There is 
the fact that Panna Lai is himself a 
man of small means, and has no zamin- 
dari, and at the time of his deposition 
was actually indebted to the extent of 
Eg. 500. He has not produced any 
account books to show that he had 
advanced the money to Sheopal Singh, 
or that he had received the amount 
from Shekhor Prasad, He asserts that 
he does not keep any bahi khata of the 
money-lending business, but he admits 
that he has bahi kbatas in his shop 
in which the loan and its payment are 
not entered. His evidence was cer- 
tainly very weak, but it was legal 
evidence. The learned Subordinate 
Judge who heard him has believed his 
ovideuee, and has considered that the 
points referred to above can be easily 
oxplained away. After, having con- 
Bidered them he has come to the con- 
clusion that this hundi was a genuine 
one .and not a bogus one, and that the 
^yment of it had been fully established 

7 bis evidence (p. 21), After consider? 
able hesitation we have come to the 
conclusion that in appeal we should 
®ot differ from the view taken by the 
learned Subordinate Jndge of this oral 
jTidonoe, We would accordingly hold 
■^at the plaintiffs have established the 
^sing of this item of consideration. 
^ regards the oross-obiections, they 
•elate to the promissory note which 
(tends on the same footing as the four 
The cross-objections must ac* 
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cordingly be dismissed. We accordingly 
allow this appeal in part, and modify- 
ing the decree -of the Court below dis- 
miss the plaintiffs’ claim with regard 
toEs. 3,424-10-3 principal and corres- 
ponding interest, but upiiold the decree 
as regards the other items. The parties 
wi 11 receive and pay costs of this appeal 
in proportion to success and failure in 
both Courts and the defondant-appeU 
lant will have her costs from the plain- 
tiffs in the cross-objections. 

S.N./r.K, Decree riwdified. 
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Sen and Niamatullah. JJ. 

Benares Bank Limited — Plaintiff — 
Appellant. 

V. 

Ram Prasad and Defendants 

— Respondents. 

Second Appeal No, 1174 of 1927, De- 
cided on 5tii February 1930. 

(a) Limitation Act, Art. 90 — Clerk in 
bank acting within scope of authority is 
agent —Principal and agent. 

The clerk in a bank in charge of Eavings 
bank accounts, through whom alone money 
could be withdrawn, and who alone could 
report to the official concerned what a parti- 
cular depositor desirous of withdrawing monoy 
has to his credit money in excess of what he 
desires to withdraw, so far as he acts within 
the scope of his authority, is an agent of the 
bank. _ _ _ [P 575 C I] 

(b] Limitation Act, Art. 48 — Money is. 
specific moveable property. 

Money is "specific moveable property” with- 
in the meaning of Art, 48 and whore it has 
been lost, acquired by theft or dishonest mis- 
appropriation or conversion, or for compensa- 
tion for wrongfully taking or detaining tho 
same, Art, 48 will appl}' ; 5 All. 341 ; "2D AIL 
579 ; A. I. R. 1930 All, 3Q7, Roll, : 11 C. W. 
N, 862 and 11 Rom. 133, Ref. [P 575 0 1] 

fc) Precedents — Subordinate Courts have 
to follow their High Court, 

It is not proper ftr a Judge subordinate to 
tho High'Court to disregard its rulings which 
he cannot distinguish from the circumstances 
of the eases before him and to follow con- 
trary opinions expressed by other ’High Courts. 

[P 575 C2J 

(d) Limitation Act, Art. 95— Bank alleging 
that one of iti official* perpetrated fraud 
in collufion with other person* Caie i* 

governed by Art. 95. , . . 

Where tho allegatioos -of the plaintiO, a 
bank, dearly amount to an averment of 
fraud perpetrated by certain persons in collu- 
sion with its official whoso duty it was to bring 
it to the notice of the other officials of the 
bank that the sums sought to be drawn by 
them exceeded tho amount to the credit of 
the depositor concerned and who for his own 
ends eoncealed that information inducing the 
other*offioials ‘of the bank to part with the 
money which -they would not have otherwise 
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paid, tbo caaa ia governed by Art. 95, the 
meiition of decree in the first part of the 
article not detracting in anyiway from the 
f’enerality of the ‘latter part thereof ; 3 CaU 
501. Expl. and FolL [P 57G C 1] 

Damodar Das and Govind Das — for 
Appellant. 

K. Verma, Ambika Prasad and Ku^ 
viuda Prasad — for Res pond f3nts. 

Niamatullah, J, — Those two appeals 
arise out of two suits brought by the 
Benares Bank Linoited, plaintiff-appel- 
lant, before the Munsif, Benares City, 
for recovery of certain sums of money. 
One of these suits was brought against 
(1) Ram Prasad, (2) ilahadeo Prasad and 
(■']) Mahabali Prasad, the three defendants 
on the allegations that defendant 3 had a 
savings bank account with the plaintiffs 
bank; that there was collusion bet- 
ween him and Ram Prasad the clerk in 
charge of the savin gs bank account, and 
Mahadeo Prasad, another employee of 
the bank; and that though Mahabali 
Prasad had only Rs, 101*3*1 to bis 
credit, not less than Rs. 800 were 
drawn, Rs 200 on 3rd February 1924, 
by Mahadeo Prasad on the authority 
of a letter alleged to have been written 
by Mahabali Prasad, Es, 200 on 23rd 
January 1924, Rs, 200 on 25th January 
1924, and Rs. 200 on l3th February 
1921, by Mahabali Prasad himself know- 
ing that 1)6 bad not enough money to 
bis credit and that Ram Prasad the 
clerk in charge who was in complicity 
with the other two, allowed the four 
sums to be drawn to the detriment of 
the plaintiff. Bam Prasad was con- 
victed of offences under Ss. 403 and 
447.A, I. P. G. on 9th July 1924, by the 
Sessions Judge, Benares. The plaintiff 
claims Rs. 698-12*11 out of the Rupees 
800 drawn in the manner already 
stated, being the amount overdrawn in 
the account of Mahabali Prasad. Second 
Appeal No. 1174 has arisen out of this 
suiL 

The other suit which has given rise 
to the connected appeal No. 1176 of 1927 
was brought against Bam Prasad, 
Harsbankar Lai and Mahabali Prasad 
on similar allegations. It relates to .a 
sum of Rs. 300 drawn by Mahabali 
Prasad on the authority of a letter 
alleged to have been written by Har- 
shankar Lai, another depositor in the 
savings bank account. Bam Prasad is 
alleged to have allowed the withdrawal 
of this *sum with full knowledge that 


Harsbankar Lai had no money to his 
credit in his account. If the allega- 
tions contained in the plaints of the 
two suits briefly stated above are true. 
Ram Prasad, the clerk in charge of the 
savings bank accounts, who has been 
since convicted of serious offences of 
forgery and falsiflcation of accounts, 
was priDcipally responsible for the 
fraudulent transactions to which the 
plaintiff’s claims refer. 

The only defence which it is neces- 
sary to take notice of at this stage is 
one of limitation. Both these suits 
were brought within three years ‘from 
the dates on which the sums claimed 
by the plaintiff-appellant were drawn. 
The defendants plead that the period of 
limitation for the suits brought by the 
plaintiff* appellant on the allegations 
contained in the plaints is two years. 
Both the lower Courts have held tuafc 
Art. 36, Sch. 1. Lim. Act, which pro* 
vidas a period of two years, is applicable 
to the circumstances of these cases. The 
plaintiff bank has preferred these two 
appeals from the ^decrees of the lower 
Courts dismissing the two suits. 

A reference to the .terms of Art, 36 
will make it clear that it is a residuary 
article providing a period of two years 
for suits : 


“for coapansation for any malfeaflance, mW* 
feasance, or nonfeasance independent of con* 
tract and not herein apeolally provided for. 

If, therefore, any other article is ap- 
propriate to the circumstances of the 
case, Art. 36 cannot apply. The learned 

District Judge hag arrived • at the con- 
clusion that this is the proper article to 
be applied. The articles relied ^ on by 
the plaintiff-appellant before him and 
before us are Arts, 48, 95 and 90. ^ The 
learned District Judge was of opinion 
that Arts, 89 and 90 do not apply 
as against Ram Prasad, the clerk m 
charge of the savings bank account, as, 
according to him, Ram Prasad was not 
the agent of the bank. Ha has cor- 
rectly defined the agent as one ^ 'wno 
is authorized to act for his principal* 
But the learned Judge ia of opinion.tw 
aa his duties were confined to preparing 
vouchers, checking the balance, an 
reporting for orders of his superior* t ® 
Assistant Manager, and as he had notn- 
ing to do .with the actual delive^ p 
the money bo cannot be considered 
be the .agent of the bank.. We are 
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able to agree with this view. It may 
be that the duty of making actual dis- 
bursements was entrusted to other 
officials, the clerk in charge, through 
whom alone the money could be with- 
drawn and who alone could report to 
the official concerned, whether a parti- 
cular depositor desirous of withdrawing 
money had to his credit sums in excess 
of what he sought to withdraw. If he 
acted within the scope of his own 
authority, which he had to exercise in 
transactions of that kind, it cannot be 
disputed that he was the agent of the 
bank to that extent and if he miscon-* 
ducted himself in the exercise of that 
authority, Art, 90, Lim. Act, which 
provides a period of three years for 
suits by “ principals against agents for 
neglect or misconduct ” would be 
clearly applicable. Art. 90, however, 
will not meet all the req^uiuements of 
the case because the other defendants 
ware not the agents of the plaintiff, 
Refering to Art. 48, Lim. Act, the 
learned District Judge has dealt with 
the cases of Bameshwar Chaube v. 
MtfftOf Bkikk (l) and Bam Lai v. 
Qkulam Husain (2). Both of these 
oases are authority for the proposition 
that money is specific moveable pro- 
perty *’ within the meaning of Art. 48 
and that ; 

Where it haa been lost, acquired by theft 
01 dishonest misappropriatioa or coavorsion, 
or for oompdQsatioa for wrongfully taking or 
detaining the same, Art. 43 will apply.” 

It is true that in the second of the 
two cases referred to, it was observed 
that it may bo open to argument whether 
a^ suit for money could properly be con- 
Bidered to be a suit for ** specific move- 
able property," but we are bound by that 
decision, i. e. Bameshwar Chaube v. 
mata Bhikh (1). In the alternative the 
learned Judge held Art. 90 to be ap- 
plicable. The learned District Judge 
has made no attempt to distinguish 
these oases, and referring to the two 
cases decided by other High Oourts 
Agandh Mohta v. Kkajan Miullah (3) 
and jEfssoo Bhayaji v. The Steamship 
Savitri** (4) he observes as follows : 

* With el l due deierenoa to the a&rller Alla' 

W [1888} 5 All. 841=fl888) A. W. N. 48. 

(a) [1907] 39 All. 670s=4 A.Ij.J, 671“(1907) 
A. W. N. 181, 

(8) [1907] II 0. W. N. 663, 

\V [1887] 11 Bom. 183. 


habad rulings, I am of opinion that the inter' 
pretation of the Calcutta and the Bombay 
Courts is the correct ono and I would, there- 
fore, hold that the present suit cannot fall 
under Art. 48." 

Mention of earlier cases ” would 
indicate that in some later case of this 
Court a different view has been taken, 
This, however, is not correct, nor has 
the learned Judge said so. It is not 
proper for a Judge subordinate to tliisl 
Court to disregard its rulings which he! 
cannot distinguish from the circum-j 
stances of the cases before him and to 
follow contrary opinions expressed by 
other High Oourts. Bam Lai v. 
Ghulam Husain {2) yfhich the learned 
Judge has himself quoted must have 
made it clear to him that a Bench of 
this Court considered itself bound by 
the pronouncement of another Bench 
which was responsible for deeioing the 
earliest case on the subject, viz., 
Bameskiuar Chaube v. Mata Bhikh (l). 
We have ourselves considered iho case 
last mentioned as binding on us as re- 
cently as 13th January 1930 in Jaaanji 
V. Bandan (5) and consider ourselves to 
be bound by that view so long as a 
larger Bench does not rule to the 
contrary. If, therefore, no other arti- 
cle of the Limitation Act is applicable 
and the choice lies between Arts. 36 
and 48 we cannot but hold that the 
case is governed by Art. 48, Lim. Act, 
in so far as it is a suit “ for compensa- 
tion for wrongfully taking or detain- 
ing " specific moveable property, i. e., 
money. 

But we are clearly of opinion that 

Art. 95, Sch. 1, Lim. Act, is appropriate 

to the circumstances of the present 

case. That article provides a period of 

three years for a suit : 

“ to Bet aside a decree obtained by fraud, or 
foe other relief on the ground of fraud.*' 

The learned Judge has brushed 
aside this article by a reference to the 
case of Ghunder •Hath Chowdhry v. 
Tirthanand Thakoor (6). There is 
nothing in that case which makes that 
article inapplicable to the case before 
ns. It was bald that Art. 95, Lim. Act : 

** has referenoQ to caees where a party has 
bean fraudulently induced to enter into soma 
transaotioD, execute some deed, or do eomo 
other act and desires to be relieved from the 
oonseqaenees,” 

(6) A. I. B. 1930 All. 397 

(6) [1877] 8 Gal. S04=3 0. L. B. 147. 
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Tho i)laintiiTs’ allegatioD^ clearly 
amounl to an averment of fraud perpe- 
trated by certain persons in collusion 
iwith its oflicial whose duty it was to 
.bring it to the notice of the other oiVi- 
■cials of the bank that the sums sought 
'to bo drawn by them exceeded the 
amount to the credit of the depositor 
eoncorned and who for his own ends 
'concealed that information inducing 
■the other ot'licials of tho bank to part 
'with the money which they would not 
have otherwise paid. The plaintiff 
seeks relief against those who were 
iparties to tho last fraud. This being so 
che dictum fiuoted above is applicable 
■to tho circumstances of the caso before 
'US, and far from being an authority to 
tho contrary, as the learned District 
•Judge thought, materially supports the 
plaintiff’s case. Mention of a decree in 
[the first part of the language of Art. 95 
:does not, in any way, detract from 
the generality of the latter part thereof. 
The article which follows (Art. 96) 
(provides for relief on the ground of 
(mistake just as Art. 95 provides for re- 
ilief on the ground of fraud. 

For the reasons stated above we 
hold that Art. 48, and in any case 
|Art. 95, Sch. 1, Lim. Act, both of which 
(provide a period of three years, are 
applicable to the case before us and 
that Art. 36 which provides a shorter 
period of two years is not applicable. 
The plaintiff-appellant having brought 
the two suits which have been dis- 
missed by the Courts below within 
three years were not barred by limita- 
tion. Accordingly we set aside the 
decrees of the Courts below and re^ 
mand the two cases for disposal on the 
merits. Costs incurred hitherto shall 
be costs in the suits. 

p.n./k.k. Case remanded. 
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Mukerji and Bbnnet, JJ. 

Bhaywat Bai and oi/ters— -Defendants 
— Appellants, 

V, ' 

Behari Bai and oifiers—Plaintiffs and 
Defendants— Respondents. 4 

Letters Patent Appeal ‘No. 148 of 
1927, Decided on 6th March 1930, from 
decision of Sulaimau, J., ,D/- 4th Feb- 
ruary 1927. 


Practice— Pleading! — Suit for declaration 
of title and possession — Title can be bated 
on adverse possession. 

In n, suit for deulacatioa of title to and 
possession of laud if titlo has been pleaded that 
title can be based on adverse possession exten- 
ding over 1'2 years and going into this question 
does not moan making a new case : ‘ii Jlfad. 
mAP’C.lFoll. [P 576 0 2] 

Haribans Sahai — for Appellants. 

Jivala Prasad Shergona — for Raspon- ( 
dents. J 

Mukerji, J. — This appeal must fail. I 
The plainbiffs-respondents brought the | 
suit out of which this appeal has arisen to •i| 
obtain a declaration of title to a cerfcaiu 1 
laud, and in the alternative, they asked g 
for possession. The suit was decreed* 
in part by the Court of first instance 3 
and an appeal against that decree by |i 
the defendants was dismissed. The | 
defendants filed a second appeal. Th^; g| 
lamed single Judge before whom tho ’ j 
appeal came decided the question of res & 
judicata in favour of the detendantii ,J 
but found that the plaintiff's allegation'^ | 
that he had all along been in possession | 
of the property had not been gone into.* 
Accordingly, the learned single Judge | 
remanded an issue in the following lang- J 
uage : J 

'^Did Chit Bahai or hi3 rapresanlativea Bubse' | 
quently acquire title by adverse passessioiiiO*'' 1 
tending over 12 years in, respect of the one* 1 
eighth share which was given to Padarafeh and 
Bharosa under the decree of 1863, and prior «> ? 

their recently obtaining the decree for profits 
from the revenue Coart.” i 

The lower appellate Court answerod | 
this issue in favour of the plaintiffs and ] 
the learned single Judge dismissed the I 
appeal of the defendants. j 

In this Court it has been contended j 
that the learned single ‘Judge, reallli j 
made out a new case for the plaintiffs- j 
We do not think that there is any j 

in this argument. Title had been pis®' 1 
ded and that title could be based on I 
adverse possession extending for ove J 
12 years. So it was not a new case | 
that the learned single Judge considerea.l 1 
see Vastideva v. Maguni (!)• ^ ■ 

The appeal fails and it is hereby dis* ■ 
missed with coats. ^ 9 

v.b,/r.k. Appeal dismissed , H 


1 .- 



(1) [1301] 24 Had. 387=98 I. A. 81 
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. A. 1. R. 1930 Allahabad 577 (1) 

DALAL AND BANERJI, JJ. 

Syed Husain ~"T)Q^end^^nt — Applicant. 

V. 

Syed Hamid and others — Plaintiffs 
and Defendants — Opposite Parties. 

Civil Bevn. No. 264 of 1928, Decided 
on 6th February 1930, from an order of 
Dist. Judge, Benares, D/- 7th June 1928. 

(a) Religious Endowments Act (20 of 1863), 
S« IS— No elaborate enquiry is essential, 

Seotion 18 does not require sny elaborate in* 
quiry and it ie specidoally laid down there 
that the Court on a pjrusal of the application 
shall ^determine whether there are sufficient 
piima facie grounds for the institution of a 
aoit. _ [P 577 C 1 ] 

(b) Religious Endowments Act (20 of 1863), 
S.14-— “Any mosque*’ — Meaning explained. 

“Any mosque” must necessiidly mean u'lv 
only mosques which were in existence iti l:iC3 
but mosques which are now in cxistenci and 
relating to which a civil Court could giv3 
relief. [P 5^7 G 2] 

Mukhiar Ahmad— iov Applicant. 

3/. WaliuUah, A. M. Khwaja, M. A, 
Agi? and S* Majid AH — for Opposite 
Parties. 

Banerji, J . — This is an application 
in revision filed by Syed Husain, one of 
the trustees of a Mahomedan Trust 
relating to a mosque at Jaunpore. In 
•the year 1927 an application was pre- 
sented to the District Judge by seven 
persons for permission to institute a 
suit against the applicant and to others 
ttnder 8. 18, Act 20 of 1863. The learned 
District Judge holding that there wa3 
a Bufidcient prima facie ground for in- 
stituting the suit granted permission to 
the applicants. 

^ Against that order the present revi- 
sion has been filed and it is contended 
by the learned advocate for the appli- 
^nt that as no prima facie ground has 
been made out, the learned District 
should have held an inquiry and 
a ter coming to a conclusion on the evi- 
^nce before him given his decision. 
We are of opinion that S. 13 does not 
teqnire any elaborate inquiry and it is 
IJpecifically laid down there that the 
wnrt on a perusal of the application 
I*. H determine whether there are suffi- 
cient prima facie grounds for the insti- 
Ption of a suit. The learned District 
,Q^e had Buffioient materials before 
eome to the oonolusion that he 
^he ne]it point urged is that the 



not havwg been before the 

Mp 1|Q3 hhe pipvieiona of that Act did 
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not apply to this wakf, and that under 
S. 14 of the Act the Court could not 
grant the relialg which the respondent 
to this revision asked for. The pro- 
visions of S.ll of the Act in our opinion 
are generally applicable to a religious 
endowment of the nature relating to 
which sanction was sought by the op- 
posite party. The reliefs claimed are 
reliefs which ecu Id he granted to the 
plaintiff under S. 14. In the case of 
Sheiratau. Kiinivari v. Bam Fargo $h (i) 
and Mohammad Sirajulhaq v. Imamud- 
din (2) it was held that in the application 
for reliefs under S. 14 it is not necesFary 
that the religious eudowment should be 
one in which the property had been 
transferred by the Board of Eevenue to 
the Trustees and that S. 14 applied 
generally to all trusts. Tlie words used 
in the section are “Any person interest- 
ed in any mosque “Any mosque”! 

must necessarily mean not only mosques^ 
which were in existence in 1863 but; 
mosques which are now in existence and 
relating to which a civil Court could! 
give relief. 

Wo are of opinion that there is no 
force in this application and we dis- 
miss it with costs. 

V.B./R.K. Ayplic atio n dismissed. 

(1) [18%] T8”X1I. 227 =f 1398) a. W. N. 37. 

(2) [1896] 19 All. 104=(1396) A. \V. N. 139. 

A, I. R. 1930 Allahabad 577 (2) 

Mueerji and Bennet, JJ. 

Bajkumaj — Plaintiff— Appellant, 

V. 

Mangad Bai and others — Defendants 
— Respondents. 

First Appeal No. 17 of 1927, Decided 
on 9th April 1930, against decree of 
Sub-Judge, Budaun, D/ 11th Septem- 
ber 1926. 

Civil P. C, S. 35-A— Order to pay coiU 
under S. 35- A is covered by S. 35 and can 
be passed against neat friend of minor. 

What is awarded under S, 35*A is costs 
and nothing but costa, although those costs 
are to be awarded by way of oomponflation and 
the order to pay it is covered by 8. 35 itself.- An 

order under 8. 35;A oau PT 2 I 

against next friend of a minor. [P 578 G 

Banuman Prasad Agartval-lor Av- 

B.* Johari—tor Respondents. 

Mukerji, J.—This appeal has no 
force and has been filed mainly in the 
interests of the next friend who was res- 
poDsibld ^or thfl 3Uit* 
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The ostensible plaintiff to the suit 
was a minor Bajkumar on whose behalf 
the appeal is. His ‘father Lachhman 
Das executed two mortgages in respect 
of the other defendants and on these 
mortgages' ‘decrees have been obtained 
by the mortgagees and the property has 
been advertised for sale. The plaintiff’s 
case was that the property was the 
joint family property of himself and his 
father Lachhman Das and the mort- 
gages having been executed without 
legal necessity, could not support the 
decrees and the property could not be 
sold. 

The defence was that the property 
was the self-acquired property of Lachh- 
man Das, that he got it under a settle- 
ment made by his maternal grandmother 
and the plaintiff had no interest in the 
property. The defendants also urged 
in the written statement that the suit 
was a frivolous one and had been 
brought only to harass the defendants. 
The learned Subordinate Judge found 
that there was no foundation for the 
suit, that the property was the self-ac- 
quired property of Lachhman Das, that 
the plaintiff had no interest in the pro- 
perty and that the suit was a frivolous 
and vexatious one. In the result, the 
learned Subordinate Judge dismissed 
the suit and awarded, besides ordinary 
costs, a sum of Rs, 500 as further costs^ 
by way of compensation under S. 35-A, 
Civil P. G., and directed that the sum be 
paid by Jwala Prasad, the next friend of 
the minor Bajkumar. 

The appellant has not printed the 
material documents in the case,falthough 
the value of the appeal exceeds Bs, 
10,000. The reason is obvious. The ap- 
peal has no merits and the object of fil- 
ing the appeal was two-fold: firsti to 
obtain^ a stay of execution of the decree 
if possible and next, to get the reversal 
of the order by which Jwala Prasad 
was made to pay the costs, 

On the merits it is abundantly clear 
that the property was the self-acquired 
property of Lachhman Das. The pro- 
perty was originally owned by a third 
person and was sold in an auction sale 
in 1909. It was purchase by Mt. 
Champa Kunwar, the maternal grand- 
mother of Lachhman Das. Lachhman 
Das got the property under a deed exe- 
fluted by himself, his maternal grand- 
mother and the husband of his mother’s 


■ %■ 

sister, Mt. Barni Kunwar. The only evi. 

dance that has been printed in the case 
is the evidence of a few witnesses. This 
evidence we have examined. It has no 
value. We hold that the property was 
the self-acquired property of Lachhman 
Das and the plaintiff had no interest in 
the property. As we have already said 
the appeal has no merits. 

Coming to the award of extra 'costs 
under S. 35-A. The learned counsel for 
the appellant has argued that the minor 
might be made liable to pay the costs, 
but certainly not the next friend. His 
argument is based on the language of 
S. 35-A and is this. In S. 35-A a “party" 
has been made liable, while in S. 35 
larger powers have been given to the 
Court and the Court is authorized to 
award costs against any person whom 
it finds liable to pay them. But this 
argument does not take account of- the 
fact that what is awarded under S. 35-A 
is costs" and nothing but costs, al- 
though those costs are to be awarded by 
way of compensation. The extra costs 
that were awarded under S, 35-A, being; 
“costs,” the order to pay it is covered 
by S. 35 itself. In this view, there can 
be no doubt that the Court below was 
justified in making the next friend of 
the plaintiff pay costs by way -of com- 
pensation. 

We hold that the appeal has no force 
and dismiss it with costs. The costs of 
the appeal will bo paid by Jwala Prasad, 
the next friend of the minor. 

v.B, / R.K. Appeal dismissed. 
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Mukerji and Bennbt, JJ. 

Ghiraunji Lai — Defendant — Appsl* 

mt. 


V. 


¥ • 

Ishivar Das — Plaintiff — Eespondent 

Letters Patent Appeal No. 13 of 1938, 
Decided on 19th January 1930, fro® 
judgment of Kendall, J., reported in 
i. I, B, 1928 All, 169, 


(a) Civil P. C., O. 21 R. 90-Party to •oU 
seaking to set aiide sale must do to untfe* 
R, 90 and not by separate suit, 

A party to the suit seeking to set aside * 
in exeoution of the deoree in that suit, mos* 

BO by an applioation under 0. 21, B* ^ 
ssparate suit is not maintainable in so 
a ease. [P 679 0 2J 

(b) Civil P. C., O. 34, R. 5-Fin.I <le^ 

ir sale conlainlns n» Momotion of P* . . 


for sale containing no exemption of P*]L. 
operty told — Subsequent curfcc 


cular property 


.+ 


■■'i 
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■of decree doe* not affect validity of lale — 
Civil P. C. O. 21. R. 90 ; A. I. R, 1928 AIL 
169, Reversed. 

Where cbe final deoiee for Bale contains no 
exemption of a property, and consequently the 
.property is sold, susbequenfc correction in that 
decree would not affect the validity of the sale: 
A. J. R 1926 All 35 and A. I. E. 1926 All. 41, 
Mef. A, I. R. 1928 All. 169, Reversed. 

[P579 C2] 

S. N. Katju—iot Appellant. 

Fanna Lal — for Respondent. 

Bennet, J. — ^This is a Letters Patent 
appeal brought by the defendant 
Ohiraunji Lal against a decree of a 
learned single Judge of this Court, 
awarding the plaintiff a decree for pos- 
session of a grove. The suit was dis- 
missed by the two lower Courts. The 
iacts are as follows : One Mr. Gardner 
was the sole owner of the zamindari 
rights in a certain village, and in 1904 
Ishwar Das, the plaintiff, bought a grove 
from Mr. Gardner. That sale deed 
-clearly sets forth that Mr, Gardner was 
the owner in possession of that grove, 
and he sold the rights of ownership 
of the grove to Ishwar Das. Prior to 
this sale, on 9bh October 1882, Mr. 
'Gardner had executed a simple mort- 
gage of his zamindari rights in this 
'village. The sale deed of 1904 was 
therefore subject to this mortgage. In 
1910 Baldeo Prasad, the mortgagee, 
brought a suit for sale on his simple 
mortgage to which he made Ishwar Das, 
the present plaintiff, a defendant, as he 
was the owner of this specific plot com- 
prising this grove. A preliminary 
decree was passed on the 5th April 19 LI. 
In that decree there is a scateinent that 
the occupancy rights of Ishwar Das in 
dihe area sought to be sold shall not be 
‘affected by the sale. It has been argued 
that this exemption refers bo the rights 
of Ishwar Das in the grove in question. 
There is no evidence at all to support 
■such an argament, There is nothing to 
•show that the occupancy rights which 
'were exempted were not the occupancy 
'Tights of Ishwar Das in some tenancy 
‘holding in that village. It is clear that 
the rights which Ishwar Das had pur- 
chased in 1904 could not by any correct 
use of language be described as ocou- 
fianoy rights, and moreover if the refe- 
rence was to th e grove by an inaccurate 
‘Use of language, we would expect that 
iihe exemption would have stated that 
the occupancy rights in the grove were 
to bfl exempted. 


The next point which is to be noted 
is that in the final decree dated 7th 
September 1912 this exemption clause 
finds no place. Subsequently there was 
a sale on this decree,. and the defendant 
Chiraunji Lal, the appellant before us, 
bought the village at an auction-sale on 
20th April 1920 and the sale was con- 
firmed "and formal possession was deli- 
vered to Chiraunji Lal on 4b h August 
1921, and mutation was effected in his 
name. ■ Nonobjection under 0. 21, R, 90i 
was made by Ishwar Das, and accord-; 
ingly a suit would be barred. It is. 
difficult to see on what ground the 
present claim of Ishwar Dass could be 
maintained. As the final decree con- 
tained no exemption of the grove even! 
a subsequent correction of that decree: 
would not affect the validity of the sale:; 
see Agha Husain v. Qasim Ali (l) and, 
Pirthi Nath v. Kuaji Koer (2). Wej 
consider, therefore, that the claim of 
the plaintiff fails because it is nod shown 
that the exemption in the preliminary 
decree applied to this grove, secondly 
because there was no exemption in the 
final decree, and thirdly because his 
remedy would not lie in a suit. 

It was arguel that, as alleged in para 
2 of the plaint, from 1898 the plaintiff 
had the rights of a groveholder, and 
that subsequently in 1904 he acquired 
the rights of a proprietor in this grove. 

There is no Savidence whatever on the 

record which would enable any Court to 
come to a finding that prior to 1904 
the plaintiff had any rights in this 
grove. Further, if he had possessed 
any such rights, they would be merged 
with the proprietary rights, transferred 
in 1904. And the language of the sale 
deed of 1904 clearly J states that Mr. 
Gardner was the owner in possession 
of the grove and this language is incon- 
sistent with the plea that the plaintiff 
possessed any right of a grove-holder 
prior to 1904. 

For these reasons we allow tlna 
appeal and dismiss'the suit of the plain- 
tiff with costs in all Courts. 

V. B./B.K. Appeal allowed. 



(1) a. I. E. 1926 All. 85=s40 All. 94. 

(2) A. I. B. 1926 All. 41. 
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Mxjkeeji ’and Beknet, JJ. 

Sughra Bihi — Applicant. 

V. 

Gaya Prasad and anothey — Opposite 
Party. 

Second Appeal No. IG of 1929, Decided 

n 11th January 1930, from order of 
Diafe. Judge, Cawnpore, D/. Sth August 
1929. 

Provincial Insolvency Act, S. 33 (1) — De- 
ferred dower should not be included in 
schedule. 

Deferred dower debt is incapable of being 
fairly estimated, and, tberefore, should not be 
entered in the schedule of creditora : 21 P.L R 
lOlQ, Ref.; 3 All. 173, Disf, [P 6S0 0 2] 

Mansur Alain— iov Applicant. 

Bennet, J.— This is a second appeal 
from an order brought by Mfc. Sughra 
Bibi appellant, the wife of Abdul 
Mughni insolvent. Abdul Mughni was 
adjudged an insolvent on 3rd December 
1927, and a previous transfer had been 
made by him to his wife on 2 l 3 t Febru- 
ary 1927, of all his property in lieu of 
her dower debt. That transfer was set 
aside as fraudulent, and that matter is 
not now before us. Subsequently the 
appellant Mt. Sughra Bibi applied to 
have her name entered in the Schedule 
of creditors for the total amount of her 
deferred dower debt which was Rs. 
5,000. The two lower appellate Courts 
have refused that application. The sole 
question before us is whether a Mahom- 
medan wife is entitled to be entered in 
the schedule of creditors of her insol- 
vent husband for the amount of her 

deferred Jdower debt. Deferred dower 

debt, as stated in para. 46 of Wilson's 
Mahomedan Law. Ed.n. 4. is l^yZl 
only on the termination of the marriage 
by death or divorce. Neither of these 
contingencies has yet taken place, and 
It IS not possible to say whether the 
husband will or will not divorce his 
wife, or whether he will or will not 
predecease his wife; nor is it possible 
to say at what date the husband would 
predecease or divorce his wife if either 
of the two contingencies did take place. 
Accordingly it is not possible for the 
insolvency Court to estimate what 
would be the present value of tha dn 
ferred dower debt of Rs. 6.000 which 
was to be paid if either of those con- 
tmgencies took place. S. 33, Provincial 
Insolveney Act, sub-S. (1) states: 
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“Provided that, if, in the opinion of the Court 
the value of any dobfc is incapable of being 
fairly estimated, the Court may make an order 
to that eSect, and thereupon the debt shall not 
be included in the schedule." 

^ 8 consider that the present deferred 
dower debt comes within that proviso. 

It is not possible for the insolvency 
Court to arrive at any fair estimate oft 
the value of this deferred dower debt 
in comparison with the debts of the 
other creditors who are entered in the 
schedule. The learned counsel for the 
appellant refex’s to S. 45, Insolvency 
Act, but that section refers to a debt 
payable at a dehnite future time and 
the present debt may not be payable at 
all in certain contingencies. We consi- 
der that the only remedy for the appel- 
lant under the Provincial Insolvency 
Act, lies under S. 63, and if in future* 
her husband predeceases her or divorcea 
her and the insolvency proceedings have 
not then terminated, it would be opeu 
to the appellant to apply under that 
section for a share of any assets which 
were still remaining with the receivern 
In arriving at the present decision we- 
agree with the ruling reported in Mitsct 
Ali V. Qadari Khanain (1), where the 
Punjab Chief Court held that a similar 
deferred dower debt was incapable of’ 
being fairly estimated, and, therefore, 
should not be entered in the schedule' 
of creditors. 

Reference for the appellant was madC' | 

to Suha Bzbi v. Balgovind Das (2), bub | 
as specifically stated on p. 180 that I 
ruling does not apply to insolvency I 

cases. I 

We consider that the order of the' | 

lower appellate Court was correct, and 
we dismiss this appeal tinder 0. i 

R. 11. 1 

v.b./r.k. Appeal dismissed, i 

(1) [1919] 21 P. L. R. 1919=50 I. 0. 77^ I 

(2) [13861 8 All. 1 78=(1886) A.W.N. 61. J 
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NIAMATUItLAH, j. ^ 

Sita Objector, | 

V, I 

Kislian Lai — Opposite Party. .. i 

Civil Revn. No. 248 of 1927, Deoidetf I 
on 7th March 1930, against order of Sm. I 
0. C, Judge, Oawnpore, D/- 23rd Maroh'^ 
1929. J 

Provincial Insolvency Act, S. 78— S. 
does not apply unless debt is proved in' *®'' 
Solvency — Protection order obtained by 


SiTA Ram V. Kishan Lal 
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4olvent'-Decr«e-Iiolder can exclude period 
•of protection order though his debt is not 
;proyed U he promptly applies lor execution 
■against insolvent’s person — Prov, Insol, Act, 
31 , proviso. 

No doubt the period from the date of the ad- 
judication to the date of annulment cannoji bo 
excluded under S, 78 in case of an execution of 
a decree unless the debt to which the decree 
related was proved in* insolvency. Where, how- 
•ever, the application for execution is directed 
against the person of the judgment-debtor and 
■not against his property moveable or immov- 
able the decree-holder will, if he applies 
■promptly after the cessation of the protection 
order, be entitled to the exclusion of the period 
■during which the protection order was in force. 

[P 581 C 1, P 58-2 C 1] 
o. Vertna,^ for Applicant;. 

•W, C, Vaisk for Opposite Party. 

Judgment. This is an application 
lOr revision against an order passed by 

of Small Causes at Cawnpore 
allowing execution of a decree passed in 

'tbo respondent on 9th May 
1922. It ia not disputed that an appli- 
cation for execution was made on 7th 
^925 and that it was within time, 
■the last application for execution was 

22nd December 1928, as to 
which the appellant pleads the bar of 
limitation. The lower appellate Court 

fh ground 

nat the applicant was adjudged insol- 
March 1926 on his own ap- 
«>hcation, dated lUh May 1925. The 

■adjudication was annulled 03 20th De. 

■ ember 1928. The lower Court excluded 

between the 11th Nov- 
ember 1925 and the 20th December 1928 
Pparenoly with reference to 8. 78, 
nso vency Act. Ib has been contended 

tow ‘-aspoodwt is not en- 

eaum n -n “’I"” »>e- 

tU fortt.®* ®3S6n. 

78 In« provisions of S. 

bahau ir?!!'^ Act. It is adaitteJ on 
to wh «h a® ‘ha debt, 

LL cil P'o^^Ainga. Under 

linn ,® must prevail. 8 78 

‘hat where an 

on oomifr ''®®” »P"nUed, 

■PwS?* ‘'‘® P?""? "* limitation 
it a ^ lor an application tor exeention 

but tor'll^ **®®“ “»*' 

S'y .“t® of adjudication. 

-inili ^l*® Aate of the order of 
ludication to the date of the order 

»»nolinentnhaU be excluded: 


'^provided that nothing in this section shall 
apply to a suit or application in respect of a 
debt provable but net proved under this Act.” 

The order of the lower Court cannot, 
therefore, be supported on the ground on 
which it proceeds. It has been argued 
that the application for execution which 
is directed against the person of the 
judgment-debtor, and not against his 
property, moveable or immovable, must 
be considered to be unaffected by the 
law of limitation, having regard to the 
protection order obtained by the ap- 
plicant under S. 31, Prov. Insol. 
Act, It is admitted by the parties that 
the applicant applied on 31st March 

1926, after he was adjudged insolvent, 
for protection from arrest or detention. 
Such order was passed on 22Qd January 

1927, and continued to be in force till 
the 20th December 1928, when the ad- 
judication was annulled. The present 
application for execution, as already 
stated, was made on 22nd December 

1928, The proviso to S. 31, Prov- 
Insol. Act, lays down that; 

“ao sach orler shall operate to prejudice the 
rights of any creditor io the event -of such 
order being revoked or the adjudication an- 
nulled,’* 


av isarguea witn retereuee to these 
provisions that the application for ex- 
ecution of decree by arrest of the judg- 
ment-debtor, the applicant before me, 
could not have been made at any time 
between the 22nd January 1927, the 
date ot the order of protection, and the 
20th December 1928, the date of the 
order of annulment, and that the pre- 
sent application having been made only 
two days after the protection order 
ceased to be operative should not be 
thrown out on the ground of limitation 
having regard to fche proviso to S 31 
already retened to. The learned advo- 
cate for the applicant has argued that 

b. dl cannot cverrid® the provisions of 
b. /b. which specifically deals with the 

question of limitation. It Ja true the 
latter section is not applicable and that 

„ “®“® reference to the question 
of limitation. At the same time effect 
must be given to the proviso to S. 31 so 
far as to relievo the decree-holder from 
the conseguences of the order of prot^. 
tiOD, which was obtained by the*^IniJi 

cant and which the proviso Lclares can' 

Z decrelholde^r'®'®!?® 

contention of the applfeant® awe^gard® 
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the question of limitation raised in the 
appeal would be to prejudice the appli- 
cant at least so far as his application to 
obtain execution by arrest of tba judg- 
ment-debtor is concerned. But for the 
order of adjudication it is obvious that 
the decree-holder could have 'applied for 
a similar process at any time between the 
22ad January 1927 and the 20th Decem- 
ber 1928. Having been deprived of this 
opportunity within that time and hav- 
ling applied promptly after the protee- 
■tion order ceased to be operative, he 
should not be prejudiced by sustaining 
jtlie plea of limitation raised by the ap- 
plicant. Under the circumstances of 
Ithe case, I am of opinion that the pro- 
viso to S, 31, Prov. Insob Act, affords 
protection to the decree-holder against 
the plea of limitation which would 
otherwise have been successful. 

In the view of the case that I have 
taken this application for revision is 
dismissed. Under the peculiar circum- 
stances of this case I direct the parties 
to bear their own costs throughout, 

V.B./r.k, Bevisioii dismissed^ 

A. 1. R. leSCTAiTahabad 582 

Sulaiman and Kendall, JJ. 

Umrao Singh — Plaintiffs — Appellants. 

Y. 

Har Pmsad— Defendant — Respondent. 

First Appeal No. 404 of 1928, Decided 
on 21st March 1930. 

(a) Civil P, C., S. 92 — Failure to comply 
with order under S, 5 (5} — Charitable and 
Religious Trusts Act— Suit instituted for 
breach of trust under S, 6 — District Judge 
can grant any reliefs under S, 92 (1) — 
Charitable and Religious Trusts Act, S, 6. 

When the order of the District Judge for 
filing of accounts under S. 5, Charitable and 
Religious Trusts Act has not been complied 
with there is a broach of trust, by viitue of 
S. 6, which could be made the basis of a suit 
under S. 92, Civil P. 0, Once such a suit is 
filed, the District Judge has jurisdiction to 
grant any or all the reliefs mentioned in S, 93 

U). Civil P. o. [P 593 0 2 ] 

c c Charitable and Religious Trusts Act, 

basis of S, 6, Charitable and 
Kelipous Trusts Act filed— Accounts for 
whole period of trusteeship can be ordered, 
^ Where a regular suit under S. 92, Civil P. 0. 
^ iustitufeed on the basis of S. C, Charitable and 
Raligious Trusts Act, Court has jurisdiction to 
order a trustee to render accounts for the whole 
period of his trusteeship, if such accounts 
have not been rendered before. fP 684 C 1] 

E.N. Katju and B. Ma]ik—io^ Ap- 
pellants. 

Iqhal Ahmad and S. N. (rwpfa— for 
Bespondents. 


Sulaiman, J.^This is a plaintiff's ’ 
appeal arising out of a suit under S. 92,. 
Civil P. C., claiming many reliefs in- 
cluding the removal of the defendant 
trustee, the rendering of accounts of in. 
come and expenditure from 1902 when 
he took over charge, the appointment o£ 
new trustees and the vesting of the 
trust property in them, as well as other 
directions said to be necessary. It ap- 
pears that the defendant took over 
charge as trustee of this endowed pro- 
perty in 1902 and was managing it with- 
out any objection on the part of the 
other members of his family. In 1915- 
1916 plaintiff 1, his younger brother, 
moved the Legal Remembrancer for 
sanction to file a suit against him. Soma 
inquiry through the Collector was pre- 
sumably made and the Legal Remem- 
brancer declined to grant the sanction^ 
No suit, therefore, could be instituted; 
but the defendant certainly became^ 
aware that his management was beiii& 
questioned by his younger brother. 


After the coming into force of Act 14r 
1920 the present plaintiff filed an ap- 
plication in the Court of the District 
Judge on 7bh March 1927 under S. 5 of 
that Act, praying that the trustee he 
ordered to file the accounts of the m- 
come of the trust property, and to re- 
frain from cutting any trees; and that 
in case he was found incapable of 
ging the trust property, he should w 
removed from his office and the peti* 
tioner be appointed trustee in his 

The application was of course objected; 

to by the defendant Umrao Singh. 1® 
the first instance the learned Judg^ 
issued a notice to the defendant on 306 
March 1927, directing him to file accoua 
books by 2nd April. He also issued 
injunction prohibiting him from cut ms 
down any trees or removing auy * 
The defendant filed certain abstra 

statements of income and 

but nob regular accounts. On WO 


ember 1927 the petitioner 




the Judge stating that the truste® 7^ i 
not filed any original accounts ^ J 
with the receipt books and other P®? 
and that he had filed no 
soever for the year 1926-1927. On 
application the learned Judge pasge 
following order: 

“I have seen the aooouata. They aW 
[ess. Proper accounts iuoludinK ' 
bahikbatas must be filed within two nay 



If 
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On 23rd November 1927, the trustee 
filed an application stating that he had 
filed the account which was with him 
in compliance with the order of the 
Court and that he had got “no better 
account” and was therefore unable to 
comply with the order. The petitioner 
protested against this statement and 
alleged in his application of the same 
date that the trustee had not filed the 
original accounts and receipts, and that 
what he had filed were fabricated and 
unreliable. On this the learned Judge 
made this order: 

*'Yds, be must have the oiigiaal. These are 
only abstracts.’* 

He then proceeded to appoint a re- 
ceiver temporarily and later on directed 
the petitioner to file a regular suit with- 
in two months. This was done. The 
propriety of this order is not in question 
before us. In the plaint filed in this 
case .the plaintiff not only alleged dis- 
obedience to the order of the District 
Judge to file the accounts, but also other 
matters showing mismanagement, mis- 
feasance, breach of trust and misconduct. 
These were all denied in the written 
statement, in which a further plea was 
taken that the suit without the previous 
sanction of the Legal Remembrancer 
was not at all maintainable. 

The learned District Judge seems to 
be of opinion that he has no authority 
to remove the trustee until the plaintiff 
has applied for the permission of the 
Advocate-General to institute a suit 
under S. 92, Civil P. C,, and that in any 
case the trustee cannot be legally re- 
moved in the suit. He is further of opin- 
ion that the plaintiff can ask for ac- 
counts for only three years. He has 
also expressed the opinion that the 
management had not been unsatisfac- 
tory, barring the fact that the defen- 
dant was not very careful in not keep- 
iug proper accounts for all these years, 
so that it is very difficult to know exactly 
how much was obtained from the estate 
and bow much was spent on the wor- 
ship of the temple and other necessary 
expenses. He has not removed the de- 
ftthdant from the trusteeship, but has 
Oliered him to file accounts of 1334-P 
bnly and has also givmi him certain 
diieotions set forth in his finding on 
issue 4 for his future guidance. 

The. plaintiffs have pleaded and urged 
kbal a oaae has been made out f or the 


removal of the defendant. In our opin- 
ion the learned Judge is wholly in error 
in thinking that he had no authority to 
remove the defendant from the trustee- 
ship and that the defendant could not 
legally be removed in this suit. The 
facts which we have stated above leave 
no doubt in our minds that there was a 
disobedience of the order of the District 
Judge directing the defendant to file 
proper accounts in the former proceed- 
ings. Even in the proceeding the lear- 
ned Judge was satisfied that the origi- 
nals must have existed and bad been 
withheld. In the present suit Har Pra- 
sad in the witness box offered the expla- 
nation that accounts used to be kept by 
his karinda, but they were taken away 
by him shortly before he filed the ab- 
stracts in the Court of the District 
Judge. He admits that he made no 
report to the police about this theft. 
It is also clear from his application 
dated 23rd November 1927 that he did 
not suggest at that time that these ac- 
counts had existed and had been stolen 
away from his possession. The story 
now told is utterly incredible and can- 
not be accepted, and the only conclusion 
at which we can arrive is that proper 
original account books must have exis- 
ted and were not produced before the 
District Judge. There was therefore a 
clear disobedience of his order. 

The application before the learned 
Judge was one for the filing of accounts 
and the order was made by him under 
S. 5, sub-S. (5), Act 14 of 1920. S, 6 
of that Act provides that if a trustee 
without reasonable excuse fails to com- 
ply with an order made under sub-S. (5), 
S. 5, he shall be deemed to have com- 
mitted a breach of trust affording 
ground for a suit under the provisions of 
S. 92, Civil P. C.; and any such suit 
may, so far as it is based on such failure, 
be instituted without the previous sanc- 
tion of the Advocate-General. It is' 
Quite clear from this section that when 
the order of the District Judge had not 
been complied with, there was a breach; 
of the trust, which could be made the, 
basis of a suit under S. 92* Once such 
a suit was filed the District Judge had 
jurisdiction to grant any or all the reliefs 
mentioned in S, 92, sub-S. (l) of the 
Code. We fail to see why the learned 
District Judge thinks that he had no 
jurisdiction to remove the trustee. It 
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is also clear io us that the learned Judge 
is in error in thinking that he could not 
direct accounts and inquiries for a period 
of more than three years. He seems to 
be under the impression that although 
•a regular suit under S. 92 has been in- 
stituted, the provisions of Act 14 of 1920 
still govern the rights of the parties, 
and that, as provided in S. 3 of that Act, 
accounts for more than three years can* 
not be ordered. He is further in error 
in thinking that these three years would 
run from 1334.F. only. 

We are of opinion that the Court has 
■jurisdiction to order a trustee to render 
laccounts for the whole period of his 
jtrusteeship, if such accounts have not 
been rendered before. At one time we 
ielt inclined to order that the defendant 
should render accounts from 1917 on- 
wards, when his younger brother chal- 
lenged his management and applied to 
the Legal Remembrancer for sanction. 
But as at that time the authorities were 
apparently satisfied that no breach of 
trust was committed, we think it would 
he unfair to the defendant to direct 
him to render accounts for this long 
period. At the same time there seems 
to be no reason why he should not have 
been ordered to render accounts for the 
three years previous to the application 
of 7fch March 1927, which accounts he 
had been ordered to file and which he 
had failed bo file. 

As regards the other questions of mis* 
conduct, mismanagement or negligence, 
we think that such an inquiry is wholly 
outside the scope of a suit which is in- 
stituted on the basis of S. 6 of the Act. 
The last part of the section quoted above 
shows clearly that it is only so far as 
the suit is based on such failure that 
the previous consent of the Advocate- 
General is dispensed with. We cannot 
theiefore allow a wholesale inquiry into 
the general misconduct of the defen- 
dant or his negligence. All that should 
be assumed in this case is that he has 
committed a breach of trust inasmuch 
as he failed to comply with the order of 
the District Judge to file accounts. The 
question before .us, therefore, simply is 
whether such omission on his part is 
sufficient to justify an order for his re- 
moval. After some hesitation we have 
come to the conclusion that the order 
of the learned District Judge in this 
respect should not be interfered with. 


We accordingly allow this appeal in 
part, and modifying the preliminary- 
decree of the District Judge extend the 
period for which the accounts have to 
be rendered to the three years prior to 
7th March 1924. We direct the parties 
to bear their own costs of this appeal. 
The time for filing the accounts is ex- 
tended to one month from the arrival of 
the record in the Court below. 

p.N./r.k. Order accordingly. 

A. i. R. 1930 Allahabad 584 

Mukerji and Bennet, JJ. 

Shanher Lal-Lachhmi Narain — Plain- 
tiff — Appellant. 


V. 

Phnl Chand-Fateh Chand and another 
— Defendants— Respondents. 

First Appeal No. 564 of 1926, Decided 
cn 196h February 1930, against decree 
of First Sub- Judge, Cawnpore, D/- 24th 
August 1926. 


(a) ^Arbitration — Arbitrator giving no in* 
dication that his award was merely prelini* 
nary — Award impeached by plaintiff by suit 
SubseqiientJy arbitrator purporting j 

make final award and decree passed in it* 1 
terms— Plaintiff’s suit was not premature | 

and subsequent conduct of arbitrator would i 
not vitiate it — Decree passed in terms of his | 
final award would not operate as rei judi* j 
cata-Civil P. C., S, 11. ^ 

An arbitrator give no indioation in hifl j 

award that it was only a preliminary stage to i 

the final decision to bs given by him. On tbs J 
other baud he framed issues and gave deoision ^ 
on them. -And although he did not state that so > | 
many rnpo^s ware to be paid by one party to ; 

the other ha gave sufficient indications as to i 

how the liabilities were to be assessed. Plaitt* 
tiff brought his suit impeaGhing this awawr 
aud after the institution ';f the suit the arti* J 
trator purported to give his final award and ] 
decree a as made in terms of it. 


Held ; that the suit was not prematura since 
the award could not be said to be motfily ® 
preliminary award, and the subsequent conduct 
of the arbitrator could not vitiate the 80» 
already instituted. 

Held further : that .the decree passed i® 
terms of the final award could not operate M 
res judicata. , [P 586 0 91 

^(b) Arbitration— 'Arbitration clause pro* 
viding that in case one party foil* 
point arbitrator, decision given by 
tor appointed by other party shall, be bum:, 
ing— Clause covered cate of oppointmeot 
fresh arbitrator when one already appoj^^-' 
had declined to act — Arbitrator appoinw^^ 
by other party could not act a» sole 
iralor. 

.An arbitration clause provided as 
“It is further agreed that if within 90 

days after being requested h;iF , 

addressed to bis or their-usual plaoa ot 
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116 BS either piety fail to appomt aa acbilicaitor 
or surveyor ready and willing to act, the de* 
oision of the arbitrator or surveyor appointed 
by the other party shall be in like manner 
binding on both parties.’* 

Held : that the clause covered the case of 
■appointment of a fresh arbitrator when the 
arbitrator already appointed had deolined to 
act and so the party whose arbitrator had re* 
fused to act should have been given a chance 
io appoint a fresh arbitrator, -Hence the aibi* 
tiator appointed by the other party was not 
competent to give award acting as the sole 
arbitrator : .4, J, R. 1922 P. C. 374, Rel, on. 

[P 587 C 1, 2] 

(c) Arbitration Act, S. 9 — Scope, 

It is not proper to import S, 9 into the con* 
'tract entered into by the parties themselves to 
refer disputes to arbitration. [P 587-C l] 

N. 0. Vaish and Amba Prasad Gapio> 

for Appellants, 

P. L, Banerjif 5. Mukerji and T.B. 
Banerji — for Eespondents, 

Maker Ji, J,— The appeal raises only 
'two points, both of law, which arise 
under the following circumstances: 

The plaintiffs, who are the appellants 
before us, gave the defendants an order 
for supply of three bales of dhotis of a 
certain kind. The order was accepted 
*nd the contract was drawn up in the 
terms laid down by the Delhi Mercan- 
tile Association. The agreement is 
printed at p. 27 of the record. It con- 
tained in para. 15, an arbitration 
■elause. After the date fixed for deli- 


*very a difference arose between the 
parties. The defendants said that their 
floods were ready and they should be 
paid for. The plaintiffs demanded cer- 
tain documents, and complained that 
they had not been delivered, and they 
were not bound to take the goods. We 
are, however, not concerned with the 
axact nature or the merits of the diffe- 
rence that arose between the parties. 
*he defendants wanted that the diffe- 


*enoe that had arisen should be settled 
oy reference to arbitration. They nomi- 
nated One Mr. Dina Nath Kapoor of 
I^elhi as their arbitrator, and called 
njpon the plaintiffs to nominate an arbi- 
trator. The agreement was that there 
■should be two arbitrators, one nomi- 
nated by each party and under certain 
woQmgtuQoQg a sole arbitrator nomi- 
niled by one party could decide the 
*hrtter in difterenoe. 

Xhe plaintiffs nominated one Mr. 
*anki Nath as their arbitrator. This 
^as about the end of August 1926. No 
awards howevmr, was given by the arbi- 


trators, and it is the complaint of Mr. 
Dina Nath that Mr. Janki Nath, at the 
instance of the plaintiffs, delayed the 
matter. We are not for the present 
concerned with this point. Ultimately, 
on 14th October 1925, Janki Nath in- 
formed the plaintiffs that owing to pres- 
sure of work and owing to his having 
lost his son he was not in a position 
to continue to be an arbitrator. The 
next day, the 15th October 1926, Janki 
Nath gave an intimation of his inability 
to proceed with the arbitration to Mr. 
Dina Nath. Thereupon Mr. Dioa Nath 
wrote on 19fch October 1925 to the 
plaintiffs, saying that he was going to 
decide the matter in difference between 
the parties as the sole arbitrator, and 
that he had fixed 30th October, Friday, 
3 p. m., for hearing the case of the 
parties : see p, 101 of the record. The 
plaintiffs replied : see p. 102, on 25fch 
October 1925 that Mr. Dina Nath had 
no jurisdiction to act as the sole arbi- 
trator, and the plaintiffs were going to 
nominate another arbitrator, if Mr, 
Dina Nath gave up his attitude, which, 
as we have already stated, was that he 
was going to be the sole arbitrator 
in the matter. Mr. Dina Nath replied 
on 27th October 1925: see p. 103, that be 
re-affirmed his letter of 19th October 
1925 : see p. 101, and he asked the 
plaintiffs to appear before him. In this 
letter Mr. Dina Nath also stated that 
the plaintiffs could represent their case 
before him either themselves or through 
their “arbitrator.” It is difficult'to see 
exactly what Mr Dina Nath meant by 
asking the plaintiffs to be represented 
by their arbitrator. We, however, take 
it that Mr.‘ Dina Nath declined to wait 
till the plaintiffs had appointed an arbi- 
trator to act vrith him and not as a mere 
agent on the plaintiff's behalf. On 30th 
October 1925, in spite of receiving a 
telegram from the plaintiffs protesting 
against his acting as the sole arbitrator, 
Mr. Dina Nath wrote out a document 
which has been described as his award 
and which will be found printed at p. 

106. By this award he said: 

*T, therefora, award that the buyers are 
liable for payment of the invoice value of the 
three bales, of all charges inourred on them, 
interest and godown tent as usual to the date 
of the payment." 

After having said that, Mr, Dina-Nath 
proceeded to give what may be said a 
piece of advice to the defendants. It 
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was to the effect that the defendants 
should S 01 V 0 on the plaintiffs a ten days 
notice to enable them to take up the 
gootls against payment of all dues and 
in default of the plaintiffs the defen- 
dants were again to give the ten days 
notice of sale and then they (the de- 
fendants) were to sell the goods. Mr, 
Dina Nath did not indicate that the 
matter was again to come up before him 
at a subsequent stage, and that he was 
ready to make what may be called a 
final award by stating bow much the 
plaintiffs were to pay to the defendants 
or vice versa. 

The defendants proceeded to act as 
directed by Mr. Dina Nath, and ulti- 
mately gave a notice of sale of the 
goods. The lOth January 1926 was fixed 
for sale, and on 9th January 1926 the 
suit, out of which this appeal arises, was 
instituted by the plaintiffs. The plain- 
tiffs took various objections to the award 
of 30 bh October 1925 and prayed 

“that a decree setting aside the award ofLala 
Dina Nath hearing date 306 h October 1925 with 
costs of the suit be passed. 

The suit has failed in the Court be- 
low, on two grounds, namely it was 
premature, because the award of 30bh 
October 1925 was not a final award, and 
secondly, Mi*. Dina Nath, in the circum- 
stances, was entitled to act as the sole 
arbitrator. 

We have to see whether these two 
grounds for dismissal of the suit were 
correct. Coming to the first point, it 
appears bo us that Mr. Dina Nath 
left nothing in his document which he 
himself called an award to indicate his 
own mind. He did not say that he 
would reconsider the matter again when 
his directions, which he was giving 
(which are more correctly, items of ad- 
vice given to the defendants) would be 
carried out. We are told that as a 
matter of fact some time in April Mr. 
Dina Nath had before him the result 
of the sale and made a final award 
directing the plaintiffs to pay a sum 
of Bs, 2,000 odd to the defendants. 
That final award has not been printed. 
We have also been told 'that after the 
learned Subordinate Judge had dis- 
missed the plaintiffs’ suit, the final 
award was put before the District Judge 
and a decree was made in terms of the 
award. 

The Court below was of opinion that 


the award, which was impeached by the 
plaintiffs, was nothing substantial and 
could not be called an award, and there- 
fore the suit was premature. We are 
of opinion that this view ‘is not sound. 
As already stated Mr, Dina Nath gave 
no indication in bis *‘award’' that it 
only a preliminary stage to the final de- 
cision to be given by him. On the other 
hand, he framed two issues and gave 
decisions on them. It is true that he 
did not state that so many rupees were 
to be paid by one party to the other, 
but he had given sufficient indication 
as to how the liabilities of the parties 
were to be assessed. The letters at pp. 
75 and 80 indicate the matters, the de- 
fendants wanted to be settled by arbi- 
tration, and this Dina Nath settled. Id 
the circumstances we think that the 
plaintiffs were justified in instituting 
the suit, and the subsequent conduct of 
Mr. Dina Nath cannot vitiate the suit 
already instituted. 

As regards the contention that the de- 
cree of the learned District Judge would 
operate as res judicata, it seems to us 
that, if the very basis of Mr.Dina Naths 
award be taken away, the whole strW* 
ture (namely the subsequent award) 
would also fall. It has been held that 
where a preliminary decree is appeawd 
from and the final decree is not appealfld 
from, the setting aside by the appeU®^ 
Court of the preliminary decree, also 
demolishes the final decree, although 
there was no separate appeal again^ 
that decree. This was held under the 
old Civil Procedure Code (1832) and^tho 
new Civil Procedure Code has mad® i 
incumbent on a party to appeal agaios 
the preliminary decree if he wants to 
appeal at all. - 

Now we have to take up the secou 
point, and this is whether Mr, Pi®* 
Nath was entitled to act as the sol® 
arbitrator. The matter would not haj® 
been very easy to determine, but ^®^ . 
fortunately a guide in a decision of tn^ 
Lordships of the Privy Council -io^*^ 
Sassoon & Co, v. Bam Butt Bam 
Bas (l), Para, 15 of the contract (to _ 
found at p. 30 (of 50 Gah) reads as IW" 

lOWSt I r 

“It is farther agreed that if within *11® 

days after being requested ..t-egfl 

addressed to his or their usual pl*®® of 

either party fail to appoint an arpitta ^ 

(IJ A. I. B. 1922 P. 0. 874=50 Oal. 1**® 

366 (P.G.K 
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Kam Dass V. Secy, of State 


^tttveyot ready and willing to act tlie deciaion 
of the arbitrator or autveyor appointed by the 
olhet party shall be in like manner binding on 
both parblest / 4 4 4" 

This rule, as it stands, contemplates 
one appointment and one appointment 
alone, that is to say, if both the parties 
have once, each, appointed one arbitra- 
tor, the rule does not take into conside- 
ration what was going to happen if one 
of the arbitrators died or declined to pro- 
ceed with the arbitration. Both the 
arbitrators may have been when they 
were appointed “ready and willing to 
act’* within the meaning of the contract. 
No party could possibly know that the 
arbitrator appointed by him might, 
later on, change his mind and decline to 
proceed with the arbitration. The con- 
tract cannot be read as meaning that 
the arbitrator appointed must be one 
who should not, under any circum- 
stances decline to act later on. Bead' 
ing a similar contract as to arbitration, 
their Lordships of the Privy Council 
said that in their opinion the clause 
covered the case of appointment of a 
fresh arbitrator when the arbitrator 
already appointed had declined to act. 
The language of the two arbitration 
clauses is not identical, but the effect of 
them is similar. Their Lordships say 
on p. 10 of the report. 

"The effect of these provisions is that on. a 
failure by either party to appoint an arbitra* 
tot which inc lades (in their Lordships’ opi- 
nion) a failure to appoint a substituted atbib- 
tator on the death or retirement of an arbitra- 
tor originally appointed, /the appointment is 
to be made. 

The clause, therefore, which deals 
with the initial appointment of an arbi- 
trator may clearly be said as also dealing 
with the appointment of a fresh arbitra- 
tor on the retirement of a former one. 

Beading, therefore, the arbitration 
clause at p. 30 in the light of the deci- 
sion of their Lordships of the Privy 
Council, we are of opinion that the 
plaintiffs should have been given a 
chance to appoint a fresh arbitrator in 
place of Mr. Janki Nath. They were 
deolined an opportunity to make their 
ippointment, although under 01. 16 they 
ihiid 20 days within which to do ^ it. It 
js not proper that S. 9, Arbitration Act 
(Aot 9 of 1889) should be imported into 
the contract which was entered into by 
the parties themselves. The words un- 
1^8 a different intention is expressed 
therein** in S. 9 clearly support this view. 


The plaintiffs, tlierefore, had 20 days, 
time within which to appoint an arbi-| 
trator, Mr. Janki Nath having declinedl 
to act on I4th October 1925 at the^ 
earliest, the decision was given by Mr.i 
Dina Nath within the 20 days tim0| 
within which the plaintiffs could make; 
a fresh appointment. We are therefore! 
of opinion that Mr. Dina Nath had not! 
the authority to make an award. 

The result is that the appeal should 
succeed. As regards the costs, we are 
of opinion that the proceedings that 
have been printed indicate clearly that 
the plaintiffs have been guilty of delay. 
If they had proceeded diligently the 
matter in dispute would have been de- 
cided at a much earlier date. The ob- 
ject of the insertion of the arbitration 
clause in the contract was to avoid delay 
and expense, and the plaintiffs must be 
held guilty if they caused any delay. In 
the circumstances, we are of opinion that 
the plaintiffs should bo awarded no costs^ 
although they have succeeded on the 
technical point. In the result, we a • 
low the appeal and decree the plaintiffs 
suit in the terms prayed. Having regard 
to the circumstances of the case, t e 
parties will pay their own costs in both 

the Courts. 

P.N./r.E. Appeal alloioed. 
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Boys aed Yodkg, JJ. 

Bam Dass and another — Plaintiffs— 
Appellants. 

V. 

Secretary of State and anothei De- 

fendants—Respondents. 

Second Appeal No. 1753 of 1926, De- 
cided on 23rd January 1930, fiem 
decree of Dist. Judge, Meerut, D/- dUtu 


line laao. 

(«) Cntonmenl l.nd-Own.r.hip «f c.o- 

toUenl Une «.».!" S.c« U-y 

tubtequent to eiUbliihment <»* «««<>" 

— Prefumption ai to 

Where- aubflcquent to '®the "land 

a cantonment tbe veeted in 

within the prior ownera 

the Secretary of State and the p 

of the land were compenaated for _ .„ffajed 

Buch rights as they may have actuaUy su 

It is a fair presumption that the amou 

compensation would vary o* 

ther the prior owner was deprived wholly 

ownership and possession to 

deprived only of ownership »nd allow 
remain in possession as lloensee without ^ 
payment of any tent. t 
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(b) Evidence Act, S, 45 — “ Expert ” — 
Meaning. 

Id law aocl as applied so a. witness, she term 
“expert" has a special significance and no 
witness is permitted to express his opinicn un- 
less ho is an ‘‘expert" within the terms ot 
S. 4o or ill special cases is permitted to ex- 
press such opinion bv some special law. 

[P 501 C 1] 

(c) Cantonment land — Subsequent to es- 
- labliahment of cantonment possession of 
-one enclosed plot of land with original 

owner described as “ malik " in officia 
record who subsequently built on portion 
of land with permission of cantonment 
authorities and let out buildings for shops 
— Permission to build is not license with 
iregard to site for shops only but original 
ow.ner continued to be licensee of whole 
' plot of land. 

^YithiIl tha limits of the bazaar area cf thj 
Meerut Canton meat there was a plot of land 
of which although the ownership was traOE* 
ferred to the Secretary of State cq establish- 
ment of the cantonment, possession contiouecl 
-to be of the original owner. Along portion of 
its sides were a number of shops which with 
the boundary walls made the area- pract-ically 
into an enclosure with open gate-ways. In 
the official records the original owner's pos- 
session was shown as that of “ malik. ” The 
original owners let out .the shops to tenants 
and collected rents for the same, E3fore these 
shops and encloBure were built, original 
owners obtained the permission of the can- 
tonment authorities to bviild the shops as re- 
quired. 

Held : that the fact of the grant cf the 
permission did not mean 'the gran* of the 
license of the site only and the original 
owner had wide extent of rights in the whole 
-enclosure and of which ha wis a licensae. 

[P o9l C 1] 

Z. N. Katju — for Appellants. 

U. S, Bajpai ~(or Respondent?. 

Boys, J.— This case is of considerable 
importance both to Government and 
• owners or licensees of property in can- 
tonment areas, as in many cases 
concerning rights in property in can- 
‘tonmenb or civil station areas the docu- 
mentary evidence as to the nature of 
the lights of the parties concerned is 
■very scanty. Within the limits of the 
present bazaar area of Meerut Canton- 
ment, there is a plot of. land which has 
been known since 1870 as “ Ehata 
Mandi. Along portions of its sides are 
a number of shops which together with 
some boundary walls make the area 
practically into an enclosure with open 
gate-ways. The plaintiffs are admit- 
tedly the owners of the shops and re- 
•ceive rents from their tenants. The 
cantonment authorities, in the two or 
three years immediately preceding the 
institution of this suit, had commenced 


letting out portions of the open space 
in the centre of the enclosure to vari- 
ous persons. The leases for^ these areas 
they auctioned and in view of the cir- 
cumscribed nature of the spaces in dis- 
pute, itSvas to be expected, as proved 
to be the case, that the only pei'sons 
willing to rent the land were appa- 
rently those who were already tenants 
of the shops. It is difficult indeed to 
see, in view of the existence of the 
shops, how anybody else could have 
made use of any portion of the area 
otherwise than by merely passing to 
and fro without prejudice to the rights 
of the tenants of the shops. 

The plaintiffs apparently at first 
endeavoured to 'maintain their rights 
by negotiation wnth the cantonment 
authorities, for on 2oth May 1923 they 
wrote a letter to the cantonment autho- 
rities claiming rights for themselves in 
the whole enclosure, including the area 
not built over aud inviting the canton- 
ment authorities to inspect their re- 
cords, in which event, as the plaintiffs 
suggested, the justice of the plaintiffs’ 
claim would become apparent. We 
are not informed what answer the can- 
tonment authorities sent, if any, Bnt 
the fact that this suit has been filed indi- 
cates sufficiently clearly that no rasult 
was arrived at by negotiation. 

In their plaint, the plaintiffs claimed 
to be the proprietors or owners of the 
whole Ebata. Later, they conceded 
that when the cantonment was estab- 
lished Government acquired ownership 
in the whole of the land within the 
cantonment area, and the plaintiffs do 
not now claim to be more than Ijcenseefl 
of the whole area, .The case for the 
Secretary of State, who is represented 
by the cantonment authorities, is that 
the plaintiffs are licensees of so mnch 
of the area as is covered by their shop® 
and that they have no right of any 
or description over land which is not 
actually covered by the shops. K 
claimed for the Secretary of State tk*" 
the whole area is owned by Govern* 
ment, that no license was ever granted 
to the plaintiffs in respect of the open 
area, that they w.ere permitted to ben 
the existing shops and thereby became 
licensees as to so much of the area only 
as is actually covered by the sbo^ 
We may say parenthetically that 
any event, the claim of the cantonmen 
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authorities as stated, oould not be sup- 
ported. The plaintiffs must at least 
have the necessary easements of ac- 
cess, light and air in respect of the 
open area. But in view of the opinion 
at which we have arrived, this need 
not be considered further. 

As we have said, the evidence as to 
the nature of the rights in this area is 
scanty, but the following facts and 
law are now not in[dispute. The canton- 
ment was established in about 1810 
or 1811. The whole ownership of the 
land within the cantonment area then 
became vested in the Secretary of 
State. The prior owners of the land 
were compensated for the loss of such 
rights as they may actually have suffer- 
It is not so expressly stated, but it 
is a fair presumption that the amount 
of the compensation would vary ac- 
cording to whether the prior owner was 
deprived wholly of ownership and pos- 
session or whether he was deprived only 
of ownership and given a lease or whe- 
ther ho was deprived only of ownership 
and allowed to remain in possesssiob as 
licensee without the payment of any 
rent. It is not till 1860 that we have 
the first documentary evidence in the 
case. There is a map of that date show- 
ing the area in question as one single 
®°®lo8ure without any divisions or fur- 
ther indications of the nature of the 
enclosure. In 1870 an application for 
mutation was filed by Bam Prasad, 
grandfather of the present plaintiffs, in 
which he stated that, as ho was getting 
old, the name of hia son Sheo Paltan, 
j mij[ht be substituted for his own name 
as malik ” in regard to all the shops 
i and houses detailed in the following 
j ^“O^ole within the cantonments of 

f Meerut whether ancestral or self-ac- 

f QUited property. In the schedule, he des- 
f oribed the property at present in suit 

i “L *“‘‘**i*oha No. 3203 ” and to that 
f added the note that in the baghicha 
f jmops ^ were in process of being bnilt. 
ft I is iiot disputed that the present 
r|: plaintiffs Bam Das and Bam Satan Das 
the sons of Sheo Paltan, grandsons 
- Tfc • Prasad, the applicant of 1870. 
d! f® Jf “oi disputed that the shops were 

WUt with the permission of the can- 
/ "O^ent authorities, nor that up to two 
i before the suit the plain- 

^ their predecessors- in-title were 


ing the rents tJierefor, there being no 
suggestion that any separate rent was 
taken from the tenants for the use- 
which of necessity they had to make of 
the open space or part thereof in front- 
of their shops. 

The evidence, thougli scanty, gives- 
rise in our opinion to no real difficulty 
once the case is approached from the 
proper standpoint. The learned Judge- 
of the lower appellate Court declined 
to look at the history of this baghicha 
or ehata prior to the year 1870. He 
then dealt with the case as follows: All 
the land ^Y^thin the boundaries is owned 
by the G-ovarnment, In 1870 the can- 
tonment authorities gave permission to- 
the predecesgsors of the plaintiffs to- 
build shops on a part of this area. That 
permission the lower appellate Court 
treats as the grant of a license to use 
the sites on which the shops were 
built, but in its view that did not confer' 
any right of any sort ou the plaintiffs- 
over the open area of the enclosure in 
front of the shops. 

If we were of opinion that it was not 
necessary to consider the history of the- 
ehata prior to 1870 we should still 
have had to differ from the learn- 
ed Judge’s view that 'the permission to- 
build the shops conferred no right of 
any sort or description on the plaintiff 
with regard to the open space in front 
of the shops. It is manifest, that the 
permission to build shops must have- 
carried with it the right to the natural 
easements in respect of the adjoining 
area, rights of access, light and air. It 
would then have been necessary to- 
determine whether anything that the 
cantonment authorities were now doing- 
in regard to the open space interfered 
improperly with such rights. As how- 
ever we view the case, it is not neces- 
sary to consider the plaintiffs’ rights tO' 
such easements as against the canton- 
ment authority or, at present, the- 
tenants’ rights as against the plaintiffs. 
Admittedly the plaintiffs were in pos- 
session of these shops and nobody other 
than the plaintiffs or their tenants was 
exercising up to two or three years ago- 
any other rights, at any rate any other 
rights than those of passage over the- 
open space. It was therefore most 
material to consider the original righte 
of the plaintiffs' predecessors-in- title in 
order to determine how maob of tbose 
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lights they lost and how much re- 
maiiiocl to thoni* 

It would hivo been permissible t(V 
us to send down an issue for determina- 
tion as to the nature of the rights of 
the plaintiffs or anybody else over this 
open area prior to 1870. It is also permis- 
■sible for us to arrive at a determina- 
tion of this question on the evidence 
on the r 0 cor( 3 , if we do not consider 
it necessary to send down an issue. 
We invited both sides to indicate bo 
us whether there is any reasonable pro- 
bability of any further evidence being 
.available. Neither side could suggest 
that there is. If there was such rea- 
■sonable probability, we should have 
had to consider whether either of the 
parties who wanted to produce such 
■further evidence to justify the failure 
to produce it at the trial. Neither 
•side was able to suggest to us that 
there was likely to be any further evi- 
dence forthcoming, and the evidence 
•such as it is, being very simple in its 
nature, we thought it advisable, in 
•order to terminate the litigation as 
■speedily as possible, to determine the 
necessary questions for ourselves and 
■gave both counsel time to consider the 
■evidence produced. 

The map of 1660 is nob helpful bo 
either side except so far as it helps the 
plaintiffs, in that it shows that the 
^rea was even at that date one single 
unit, apparently a compound, baghicha 
or enclosure of some sort. Bub the 
document of 1870, the application for 
mutation, is most illuminating. In that 
document Eim Prasad describes this 
whole baghicha, Ho. 3203, as belonging 
in respect of one-third to other persons. 
It is further not disputed that such 
rights as the other persons had in the 
two-thirds, the present plaintiffs or 
their predecessors bought from the 
owners of those rights. We may there- 
fore treat the application of Bam Prasad 
of 1870 as the document by which 
•rights may be tested in regard to the 
whole area and the whole of the rights 
in such area. Now . the present plain- 
tiffs are admittedly the grandsons of 
Bam Prasad and have all along been 
treated by everybody as his successors 
to such rights as he had and it is there- 
fore a matter ' of fair presumption that 
that application of Bam Prasad 'was 
•well founded and was allowed. In that 


application he referred to the existing 
entry in the records as being an entry of 
himself as “malik.”‘It is admitted that 
after the cantonment area was formed, 
Bam Prasad could not be ‘^malik,” 
but it shows at any rate that according 
to him nobody had any rights to the 
ehata but himself and the other persons 
from whom he or his decendanfcs later 
purchased the remaining two-thirds. It 
further shows clearly that the area in 
question was a garden or orchard. Pnr- 
ther, the note attached to the item 
“bagicba” that shops were being bailt, 
shows how his compound came to be 
known as *'Ehaba Mandi. Ram Pra- 
sad's iutention, and an intention carried 
out with the approval of the cauton- 
menb authorities, was to establish a 
grain market in this compound and snch 
a grain market was in fact established 
and continued for many years. How 
could it possibly be then suggested even 
that Bam Prasad had no interest what- 
ever in the open area of the compoand. 

In our view, it is most manifest tha 
while Ram Prasad’s predecessors-in-tit fl 
must be held to have lost their ri^«9 
of ownership of the land in 1810, they 
remained licensees of the whole 
with every right, consistent with aoy 
other law in force, except that of 
ship. They were, then, in 1870 licensflo® 
of the whole area. It was at the begio ^ 
ning of 1870 in use as an orchard. 

The authority by reason of 
they were able to convert it w 
a grain market was in no 
the grant of a license, 
were already licensees o* 
area. But before they could build o ^ 
on that area or any por^tion oi i . 
permission of the cantonment . 

xities was required and that J | 

it is not denied, was given, -b ^ J 
nothing to show that from tha ^ _ 1 
onwards, the position was in ^“7 j 1 

altered. The plaintiffs are ---aft J| 

the whole area. They have bui . J 
on that area or a portion of ^ .. 

permission of the cantonment 
rities. There is no question _ M 

grant of a license of the _ {gi Jj 
houses in 1870. The apph^e J 
mutation itself manifestly •- I 

not only was Ram Prasad % 

sharers, in possession of the w , ^ 

in 1870, but that he must have ^ 
possession for at least some epP • ’ 


) 
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time previously, for it is his own name 
which be desires to have removed as a 
result of that application. We have al- 
ready noted that he describes himself 
as a ‘*malik.” He no doubt did not ap- 
preciate that rights of ownership no 
longer existed in his predeoessors-in- 
title after IBiO. But the fact that he 
was described in the official records as 
“malik" of the whole area itself indi- 
cates the wide extent of the rights 
I which he still had got in the whole area 
and he could not possibly have been 
anything else than a licensee. The con- 
clusions that we draw from this appli- 
cation are supported by the oral evi- 
dence of the plaintiffs and there is 
nothing to rebut those conclusions. 

Holding as we do, that on the evi- 
dence on the record this is the manifest 
position of the plaintiffs, the suit must 
succeed. 


We should not conclude this judgment 
without a reference to the evidence of 
Ool,^ Knowles, Deputy Inspector and 
Adviser of Lands and Cantonment, in the 
Northern Command. He has apparently 
had very considerable experience for 
very many years and for many different 
provinces in cantonment matters and 


more particularly in matters concerning 

land and buildings in cantonments. Col. 

Knowles has stated in evidence that : 

The Government of India thinhe that I am 
an expert in the matter of cantonment lands.” 

The lower appellate Court has been 
much impressed by Col. Knowles's quali- 
ncationa as an **expert” and has decided 
the case almost wholly on the basis of 
Col, Knowles's dicta as to what the law 
and the situation in regard to this parti- 
cular property is. We do not for a mo- 
ment doubt the qualifications of Col. 
snowies to advise Government in re- 
to cantonment lands. He has no 
ffoubt had very valuable experience and 
the Government of India may well be 
lustified in regarding him as its expert 
outside the Courts. But in law and as 
Applied to a witness, the term “expert” 
has a^ special signifioBnce and no wife- 
Qess is permitted to express his opinion 
onless he is an “expert” within the 
torms of 6. 45, Evidence Act, or in spe- 
oial rases is permitted to express snoh 
^ 'Opinion by some special law. Ool. Know- 
* 4 * ovidence in regard to this case ex- 
tends over no less than 18 manuscript 
xoolsoap pages and it is hardly an ex- 


ASgeration to say that hardly one line 
in ten of it is admissible in evidence 
frpm the mouth of a witness in this 
case.' We have no doubt that for pur- 
poses of advising counsel on the lines to 
pursue, Col. Knowles’s views would be 
of great assistance, but as a witness, his 
statement carries the case nowhere, and 
we are constrained to note that as re- 
gards the merits of the particular case, 
he has apparently made no endeavour to 
search for any particular records. 
He suggests that there are records which 
possibly might be relevant, but he has 
admittedly made no attempt to search 
for and examine them if found. 

The result is that we set aside the de- 
cree of the lower appellate Court and 
restore the decree of the trial Court 
with certain modifications. The trial 
Court declared the plaintiffs' ownership. 
In that it was in error. It also declared 
in unqualified terms the perpetual in- 
junction for which the plaintiffs asked. 
That again must be modified. It further 
gave the plaintiffs a decree for damages. 
The damages were assessed at the 
amount of the rent which the canton- 
ment authorities had admittedly levied 
from the plaintiffs' tenants. But in 
view of the plaintiffs' statement that 
they are still obtaining the same rent 
from their tenants that they obtained 
before the cantonment authorities took 
upon themselves to lease out some of the 
open land it is impossible to hold that 
he has suffered any damages on this 
basis from the action of the defendants. 
He will obtain his ordinary cos^ in the 
suit. 

In the plaint, a further claim was 
made to a certain culvert or bridge over 
a drain, and a declaration was asked for 
that the bridge was the private property 
of the plaintiffs. There is nothing to 
indicate that the plaintiffs have any 
rights of ownership over the bridge aft 
all. There is nothing to show that they 
have done more than build the bridge or 
culvert over a drain, which drain the 
plaintiffs cannot show to be within the 
property of which they are licensees. The 
mere building of the bridge can give 
them no rights of ownership in it. It is, 
however, not necessary, in view of our 
decision as to the open area, to deal 
with this matter any further. We have 
held the plaintiffs to be licensees of the 
whole area and we may, we feel with 
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confidonce, trust that tlie cautonmenb 
authorities will view the matter of the 
bridi'Q or culvert from a reasonable 
standpoint. * 

Wo feel that we may add one further 
suggestion. The cantonment authorities 
have admittedly collected the sum of 
Ks, B39 from the tenants of these shops 
in respect of the land leased in the open 
area. In view of our finding that the 
cantonment authorities had no right to 
lease this land to the tenants in ques- 
tion, we consider that in our opinion 
Government might well consider the 
propriety of returning tho rent collected 
without the necessity of further litiga- 
tion. 

T(ie result is that, setting aside the 
decrees of both the Courts below, we 
grant the plaintiffs a decree declaring 
that they are licensees of the whole 
area known as the “Ebata Mandi,” and 
further a perpetual injunction restrain- 
ing the cantonment authorities from in- 
terfering with their rights as licensees 
otherwise than in accordance with law. 
Other reliefs in so far as they are not 
granted by the above decree are dis- 
missed. The plaintiffs are not how- 
ever responsible for this litigation 
and as they have been iu substance suc- 
cessful they will have their whole costs 
in all Courts. 

V.B./R.K. Decree set aside* 

A. I. R, 1930 Allahabad 592 

Mukerji and Bennet, JJ, 

Mohammad Khan — Defendant — Ap* 
pellant. 

V. 

Mt* Nasiban and others — Plaintiffs- — 
Eespondents. 

Letters Patent Appeal No, 186 of 
1928, Decided on 28th March 1930, 
against judgment of Sen, J,, D/- 6 th No- 
vember 1928. 

Mahomedan law — Succession — Execution 
of promissox'y note by son to pay debts of 
deceased father, in his own capacity and 
not as heir to estate — Decree obtained on 
such pro* note— Decree cannot affect shares 
of sharers and heirs of father in assets left 
by father, 

Whero a Bon of a Mahomedan exeoutes a pro- 
missory note to pay the debts of his father sub- 
sisting on the date of bia death, doing it in hts 
own capacity and not in the capacity of the 
heir to the estate, the decree on the promissory 
note cannot affect the shares of other sharers 
or heirs in the property left by the father : 1 
All 57 (F. B,) and 7 All 822, Dist . ; 34 AIL 
S96, Bff* [P 592 0 2] 


S. S. Shastrij—^loi Appellant. 

Mukhtar Ahmad — for Eeapondeate. 

Mukerji, J. — We do not think that 
there is any force in this appeal. The 
facts are given in estenso ‘in the judg- 
ment of the learned single Judge of thia 
Court and briefly may be stated as fol- 
lows : A Mahomedan Wahid died leav- 
ing him surviving one son and five 
daughters. He was in debt when he 
died. The son gave a promissory note 
in payment of one of the debts. The 
creditor on foot' of the promissory note 
brought a suit against the son alone and 
having obtained a decree brought a 
house belonging to W'ahid to sale. The 
five daughters of Wahid now ask for a 
declaration that they have got their 
share (five-sevenths) in the property- 
This decree they have got and the de- 
cree is unhampered by any direotion 
that the plaintiffs must pay a propor- 
tionate share of the debt due on the 
promissory note, before they can obtain 
the declaration. 

In this appeal the auction-purchaser 
of the house contends that the daughters 
of Wahid cannot get their share with- 
out contributing towards the debt of 
their father. The simple answer to this 
question is that there was no debt of 
the father to pay which the property 
was sold. The son of W^ahid took upon 
himself the responsibility of executing a 
promissory note. It was on this promi^ 
sory note that a decree was made and 
the property was sold to pay a personal 
debt of the son. It is true that theflOJ 
by executing the promissory note^ psW 
the father’s debt, but he did that in his 
own capacity and not in the capacity^ 
the heir to the estate of his father. The 
two cases cited by the learned 
for the appellant, Samir Singh y- Ml 
Zakia (1) and Ja-fri Bsgam v. Ainif -I®®' 
hammad Khan (2), are distinguishable. 
We may cite a more recent case than 
those two decided by their Lordships 0 
the Privy Council ; Balwant Sing^ 
Mahara) Singh ( 3 ). In this ease Shef^j 
raj Singh and Maharaj Singh war® 
brothers. On the death of their latner 
Sheoraj Singh executed a cnortgaga 0 

Bs. 3,00,000 in favour of the Bank m 
Upper India and executed a paortgaa^ 


m 
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[1875] 1 AH. 57 (F.B.). ^ ^ ^ w J43 . 

[i885] 7 AU. 822=(1333) A. W. » 


(3) [WSl'si AU. 296^14 1,0. 629=*39 1-^ 
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purporting to act for himself. When a 
suit wag brought on foot of the mort- 
gage Maharaj Singh was found to be* not 
liable. Then it was contended that 
Sheoraj Singh had acted on behalf of the 
family and had paid up ancestral debts, 
and on that ground the brother Mahara] 
Singh and his share in the property 
should be held liable. Their Lordships 

of the Privy Council repudiated the con- 
tention. 

We think that the judgment of the 
learned single Judge of this Court is 
right and no Question of equity arises 
in the appellant’s favour in the circum- 
stances of the case. The appeal is dis- 
missed with costs. « 

V.B./R.K, Appeal dismissed, 

A. I R, 1930 Allahabad 593 

Mukerji and Bennet, JJ. 

Bal Krishna Sharma — Plaintiff — 
Appellant. 

V. 

Paij Singh and another — Defendants 
Respondents. 

Second Appeal No. 668 of 1928, Deci- 
^Ist January 1930 from a decree 
IQOQ P>/* 19th January 

(a) Tranifer of Property Act, S. 6 (d)- 
indu transferring to S for iher lifetime 
artain i^ialds in lieu of maintenance — Deed 
ao providing for any restraint on aliena* 

flerd7Vi?Sl“d?“”^ mortgage by 3 of the 

hof m transferred to 5, his stepmother, for 
frtn ®®rtalii fields in lieu of bermain- 

oMw***' -agreement did not pro- 

<:a;i j ^®®traint on alienation. S execu- 
flfllds usufructuary mortgage of the 

transferrer 

him f j *^®®triction8 though it was open to 
;i?j conclusion that the 

feh! ^strict the right of S to alienate 

tham Li period of limited interest in 

mft*f**°*®“ granted to her and so the 
SX'fSage Must be held to be valid t 12 C. b. J. 
AW and A, J. r, 1924 22 (IT. H.), Bel. on. 

lu\ tit 3 tP 594 0 1 ] 

iRaii e 5 Widow’s Remarriage Act (IS of 
I*,®* 2 — Hindu widow allowed to re* 
l,.j ®****®m — Her remarriage is valid 

of Act and so there is no 
of her rights to maintenance if 

he remarries, 

Ihs widow la allowed to remarry by 

MUiSr”®? kar caste, there is no need for 
to the Aot for the validity of her 
therefore there is no forfeiture 
Aet of hef right to maintenance If 
**' On the other hand, if her re- 
hsv *?lf permitted by the custom of 

oaste and is only valid under the Act, 

1930 A/7a k 76 


there would lie a forfeitiuv of her right to 
maintenance; 31 AU. IGI, Pel on, [P 594 C 2J 

(c) Transfer of Properly Act, S. 6 (e) — 
Scope, 

The right to sue for mesne proiits is not 
transferable: 33 Mad. 303; A. J. E, 1924 Eat, 
551 and 2 C. 17, N. 43, Foil [p 535 C i' 

N. G. Vaish — for Appellant. 

K, N. Laghaie — for Eespondents. 
Judgment— This is a second appeal 
by the plaintiff whose suit has been 
dismissed in full by both the lower 
Courts. The family tree is as follows: 

Har Lai. 

L 

I ” I 

Hajrani Mt. Sawai, Deft, 2 

Paij Sing, Deft, 1 Asa Ram deceased. 

Har Lai died first and after him his 
son Asaram died leaving Paij Singh as 
the sole survivor of the family. On 7th 
December 1921 Paij Singh, defendant 1, 
executed a deed of agreement by which 
he transferred for her lifetime and for 
her mintenance two plots to Mt. Savrai, 
his stepmother, defendant 2, She 
brought a suit, No. 529 of 1924, for pos- 
session and obtained a decree on 18th 
May 1925, and her name was entered, 
but she did not obtain possession. Sub- 
sequently she married, as is admitted 
in the written statement, a man called 
Badle in Gwalior, and after that, on 
10th February 1926, she executed a 
deed of usufructuary mortgage of the 
two plots in favour of the plaintiff in 
this suit. On the same date she also 
executed a sale deed of her right to 
damages (that is mesne profits) for the 
years 1333 Fasli and 1334 Fasli in 
favour of the plaintiff. The considera- 
tion for the mortgage deed was Rs. 60 
and the term was twenty years. We 
will first deal with the question of what 
rights arose under the usufructuary 
mortgage. It has been argued before 
us that the intention of the deed of agree- 
ment was to create a personal estate 
for life only in Mt. Sawai, and accor- 
dingly that she had no right to transfer 
her interest in that estate to the plain- 
tiff, because S. 6 (d), T. P. Act, states 
that 

“ an'* interest in property restricted in its 
enjoyment to the owner personally cannot be 
traneferrad by him,” 

Various rulings have been quoted be- 
fore us, and we leave out of account 
those ruUngs which refer to attach- 
ment of property under decree under 
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S. 266, former Civil P. C. or S. GO. 
present Civil P. C., because fcbe case 
of a voluntary transfer is not governed 
by the same principle as those sections. 
We may, however, note that in Tara 
Sundari Dehi v. Saroda Char an Banerji 

(l) there is a very full discussion of the 
principles governing both classes of 
transfer. At p. 154 the following prin- 
ciple has been laid down with which 
we are agreed: 

“ From a review of the authorities to which 
referouce has been made it is clear that, when 
a grant of- land has been made and accepted 
ill lieu of a right to maintenance and there 
is no restraint upon alienaticn, there is no 
divergence of judicial opinion that the in- 
terest of the grantee is liable to be seized and 
sold in execution of a personal decree.” 

The principles of voluntary aliena- 
tion by a person entitled to mainte- 
nance have been well laid down by the 
Chief Justice in Subraya Sampigetho.ya 
V, Krishna Baipadithaya (2) at p. 669 

(of 46 Mad.) as follows: 

“ I think that the.view expressed above that 
this question must turn on the intention of 
the parties reconciles most, if not all, of the 
apparentlj’ conflicting decisions on this ques- 
tion,” 

In that particular case the ruling 
states that no general law was laid 
down, but that the case must be go- 
verned by its particular set of circum- 
stances. Now in the present case the 
deed of agreement does not provide for 
any restriction on alienation. It was 
open to Paij Singh to enter in bis deed 
restrictions on alienation. The fact 
that be did not do so leads us to the 
conclusion that ths deed does not res- 
trict the right of Mt. Sawai to alienate 
this property for the period of the 
limited interest in it which was granted 
to her^ Accordingly in the present case 
and under the particular facts of this 
case we consider that Mt. Sawai was 
empowered to transfer her rights in 
these two numbers to the plaintiff by 
the usufructuary mortgage in question. 

The next question which was argued 
is that there is a forfeiture under the 
Hindu Widow Eemarriage Act, Act 15, 
1856, S. 2, and therefore the .plain- 
tiff cannot receive any rights by his 
usufructuary mortgage which was ex- 
ecuted after the remarriage of Mt. 
Sawai. The law on this subject has 
been laid down for this High Court in 

(1) [1910] 12 0. L. J, 145=7 I. 0. 80. 

(2) A. 1. B. 1924 Mad. 22 = 46 Mad. 659 

(F. b:). 


Gajadhar v. Eausilla (3) which states 
at p. 165: 

" According to these rulings not only is Act 
15, 165C, inapplicable in the case of a widow 
who is permitted by the custom of her caste 
to remarry, but she does not forfeit the pro- 
perty inherited by her from her husband." 

That is, if a Hindu widow is allowed- 
to remarry by the custom of her caste,! 
there is no need for recourse to 
Act 15, 1856, for the validity of her 
marriage, and therefore there is no for- 
feiture under that Act of her right to 
maintenance. On the other hand, if 
her remarriage is not permitted by the 
custom of her caste and is only valid 
under Act 15 of 1856, there would be a 
forfeiture of her right to maintenance; 
under S. 2 of tliat Act, Now in the 
present case the plaint naturally did 
not set forth the fact of remarriage 
but the written statement in para. 3 
recited that 

*' before the execution of the mortgage deed 
dated 10th February 1926, Mt. Sawai took 
Badle as her husband and began to live with 
him in the State, Under the oiroumstances, 
the agreement dated 7th Deoember 1921, and 
the mortgage deed and the sate deed dated 
10th February 1906, are according to Hina® 
law and statutory enactments null and void 
and inoperative as against the defendant," 

We do not find here any pleading 
that because the remarriage of Mt. 
Sawai was not allowed by the caste 
of Ahirs to which she belongs, therefore 
there was a forfeiture of her right to 
maintenance. Accordingly as it 
never pleaded that remarriage was not 
permitted by the caste of AhirSi no 
issue was framed on that point. It is, 
in our opinion, too lata for the respon- 
dent to come forward now and MW 
that under the custom of Ahirs there 
is uo right of widow remarriage. 
Further, wo consider that the recital in 
para. 8 of the written statement tha 
Mt. Sawai took Badle as her husban ^ 
is an admission of the validity of s^ 
a widow remarriage among .J^*! 

consider, therefore, that the plaintiff i 
entitled to a decree for possession o 
these two plots as usufructuary mo ■ 
gagee and we grant him a decree a • 
cordingly. 

In regard to the claim for jj 

mesne profits for the year 1333 
during which the plaint in^ 
admits that defendant 1 was in 
possession, the point taken is 

(3) [1909] 31 All. 161=1 1. 0. 761^=6 A. iJ- 
107. 
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light to sue for mesne profits cannot 
be transferred because it is a mere right 
to sue under 01. (e), S. 6, T. P. Act. 
This has been held by three High 
Courts in K. Seetam7na v, P. Venkata- 
ramanayya (4), / ai Narain Pandey v. 
Kishun Dutta Misra (5) and in BxLtga 
Chandra Hoy v. Koilash Chandra (6), 
We follow these rulings and bold that 
the right to sue for mesne profits is not 
transferable. There is .also a claim for 
Bs. 50 for mesne profits for 1334 FasH. 
The usufructuary mortgage in favour 
of the plaintiff was executed on 10th 
February 1926, anl 1334 Fasli began 
on 1st July 1926, The plaint was 
filed on 22nd January 1927. The claim 
for mesne profits for 1334 Fasli is for 
a period after the plaintiff had become 
entitled to possession of the plots and 
•consequently the claim is valid. There 
is no finding by the lower Courts as to 
the amount of mesne profits. But the 
salO'daed for 1333 Fasli shows that 
Rs, 50 was paid by the plaintiff for 
mesne profits for that year. We consider 
that Rs. 50 is a correct figure for mesne 
profits forl334 Fasli. In the result we 
allow this appeal to the extent that we 
grant the plaintiff a decree for possession 
as usufructuary mortgagee of the two 
numbers in suit and Rs. 50 (fifty) mesne 
profits for 1334 Fasli with proportionate 
^osts in al Courts. We dismiss the 
claim for mesne profits for 1333 Fasli 
with proportionate costs. 

P.N./r.k, Order accordingly. 

(4) C1913J 88 Mad. 308=25 Rr. L. J. 410^1 
I. 0. 337=(1913) M. W. N. 918. 

Jo) A. I. R. 1924 Pat. 551=3 Pat. 575. 

• fe) [1898] 3 0. W.N. 43. 
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Dalaii, J. 

Banarsi Da j —Applicant. 

_ V. 

Emperor — Opposite Party. 


behalf of the applicant. The applicant 
has been convieted of an offence under 
S. 4, United Provinces Prevention of 
Adulteration Act 6 of 1912 (Local). 
There is a mandatory injunction in S. 

(2) of the Act that every sunnmotis 
issued in a prosecution under S. 4 and 
S. 10 shall specify particulars of the 
offence charged and the name of the 
prosecutor besides other information. In 
the summons no particulars were given; 
nor was the name of the prosecutor 
given. The particulars were essential 
in this case because even now I have 
not understood the exact reason or 
rather the exact charge on which the 
applicant has been convicted. If the 
particulars had been stated in the charge 
a Court of revision would have had an 
opportunity to test the particulars and 
discover whether they amounted to an 
offence under S. 4, What the learned 
Judge says I am afraid I am unable to 
understand. What happened in this 
case was that, according to the Magis- 
trate, 21 canisters of ghee were found 
in a store-room of the applicant who 
sells ghee ordinarily as his business. 
The trial has been so perfunctory that I 
cannot discover whether every one of 
the 21 canisters contained adulterated 
ghee or only one canister. An observa- 
tion of the Magistrate at the end of the 
judgment that ghee which was nob 
found adulterated had been detained 
for a long time makes me believe that 
the entire quantity was not adulterated. 

It is vary unfortunate that in summary 
trials no proper care is taken to record 
evidence and facts in a way to give an 
accurate idea of facts to the Court of 
revision. What the learned Judge says 
is this : 

"It is clear from the evidence as found by 
the Magistrate that the adulterated ghee was 
msant for sale and anybody who sells suoh 
gl^ee does commit an ofienoe under S. 4.’* 


. Criminal Ravn. No. 40 of 1930, Da- 
cided on 27bh March 1930, against order 
« Adai. S.aB8. Judge, ' Pilibhit, D/- 6th , 
November 1929. 

United Provinces Prevention of Adulte* 
Mlion Act (6 of 1912), S. 4-“Scope. 

Possession of adulterated food or drug Is not 
®*de a crime under the Act. [P 698 0 1] 

iS, Pathak-^iot Applicant. 

Af* Waliullah'^^tor the Crown, 

Judgment. — This application must 
^ooeed on both the grounds raised on 


The section, however, makes no men- 
tion of storage of adulterated ghee. It 
will not be profitable to spend any time 
in solving the pnzzle of the language 
of the Sessions Judge. The Magistrate 
makes no positive statement at all as to 
what was the orime that the applicant 
committed* He has entered into gene^^ 
ralitiea as to the adulteration business 
going on in a very large number of 
cities and bis belief is that the accused 
would not have tested the ghee before 
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0 tiering it ior sale. He also does nob 
trouble himselt to decide ^vhefcher the 
storing of adulterated ghee is an ottence, 
and in what words he would have 
ivamed the charge if it had been neces- 
sary to frame a charge in this particu- 
lar case. The task of a Court of revi- 
sion becomes very difficult when subor- 
dinate Courts refuse to disclose what 
in their opinion was the specific charge 
on which an applicant has been con- 
victed. For this reason the omission 
to mention the charge in the summons 
was highly prejudicial to the applicant 
and the Sessions Judge could not have 
thought carefully of this matter when 
he made the observation that the ap- 
plicant knew very well what the charge 
against him was and that the omission 
of particulars from the charge was 
merely an irregularity. When this 
Court after all its training fails to 
understand the charge the Sessions 
Judge’s statement is incorrect that the 
applicant knew very well what the 
charge against him was. Possession of 
adulterated food or drugs Is not made a 
crime under the Act, In the present 
case there was no sale, nor was the sub- 
stance ohared for sale or exposed for 
sale ; nor is it said that the applicant 
manufactured the articles himself for 
sale. If there had been any evidence 
that the applicant purchased pure ghee 
and adulterated it himself his act would 
have been covered by the words : 

“manufactutes for sale any artiela of food 
which is not of the nature, substance or quality 
which it purports to be," 

The prosecution has been entirely 
misconceived. I set aside the convic- 
tion and sentence and order the fine, 
if any recovered from the applicant, to 
be refunded. 

p.n./r.k. ConvicHoit set aside. 

A. I. R. 1930 Allahabad 596 

Boys, J. 

Chhoiay and oi/icrs— Appellants. 

v. 

Plwperor— Opposite Party, 

Criminal Appeal No. 977 of 1929, De- 
cided on 14bh April .1930, from an order 
of Addl. Sess. Judge, Etah, D/- 7th Sep- 
tember 1929. 

Penal Code, S, 99 — Right of privet^ 
defence, 

.An axuin assisted by a karinda, the kaiinda's 
master and accompanied by the police and 
' some Bervants who were probably employed as 


lathials of the zamindar went to attach a crop. 
The patty went in some force because they 
had mformation that the ' attachment would: 
be resisted with violence and was in fact 
resisted with violence. The zamindar was 
struck to the ground and received several in- 
juries. Thereupon and practically instantly, 
the zamindar’s men rushed on his assailants 
and severely beat two, with some minor inju- 
ries to one or more. The two men severely 
beaten were the man whose crop was to be at- 
tached and his father, they being also the two 
who were said to have commenced the attack on 
the attaching party. Both these two severely 
injured men died. 

Held ; that the fact that the assailants did 
not actually succeed in - assaulting anyone hut 
the zrmindar did not show anything by way of 
intention of assailants in the light of the fact 
that the- counter-attack by the zamindar’s men- 
in defence of the zamindac was probably in- 
stantaneous and zamindar's men were entitled 
to plea of right of private defence, [P 597 0 1] 

Saila Nath Mukerji aud Skalcir Ali~~ 
for Appellants. 

Saniar Sara??— for the Crown. 


Judgment. — Six man appeal from a 
conviction under S. 304, I. P. C.,aiida 
sentence thereunder of three years 
rigorous imprisonment. The facts briefly 
are that an amin assisted by a kar- 
inda, the karinda’s master and accom- 
panied by the police and some servants 
who were probably employed as lathials 
of the zamindar went to attach a crop. 
The party went in some force because 
they had information that the attach- 
ment would be resisted with violence. 
The circumstances are of course peouuaf 

to this particular case, and it iSi there- 
fore, unnecessary to detail them in view 
of the fact that while I have been askea 
to read the whole judgment carefully I 
have not had any of the evidence laid 
before me. The findings are quite clear. 
The party intending to effect the at- 
tachment was resisted with viol0“®^ 
The zamindar was struck to the 
and received several injuries. The^ 
upon, and I have no.doubt practical 7 
instantly, the zamindar’s men rushed on 
his assailants and severely heat twfb 
with some minor injuries 
more, The two men severely h®* 
were the man whose crop was to be a • 
tached and his father, they being a 
the two who are said tohaveoammOT. 
the attack on the attaching party* -d _ 
these two severely injured ms® . 
died, and the question is what ... 
right view to take of the 
of the present appellants. Tho ^ . 

has held that they committed their ^ 
on grave and sudden provoeation- 
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hag refugad them the benefit of a plea 
of the right of self defence because he 
says that there is nothing to show that 
the attacking party were going on to 
do anything further. With that view I* 
do not think that I should agree. The 
whole of the circumgtanceg would in. 
dicate that the fact that the assailants 
did not actually succeed in assaulting 
anyone but Azhar Husain, the zamindar, 
does not show anything in the light of 
the fact that the counter-attack by the 
zamindar's men in defence of the zamin- 
dar was probably instantaneous. I 
should, therefore, have been inclined to 
igive the accused the full benefit of their 
iPlea but for the fact that they have 
iundoubtedly exceeded their right in 
view of the number of injuries inflicted 
on Chhattar. Bub taking all the facts 
into consideration I do nob bhink that 
a sentence of three yaars* rigorous im- 
iprisonment was called for. It is in my 
view always desirable to make every 
effort to discover who was responsible 
for the initiation of violence and to 
punish such person heavily while deal- 
ing more leniently with the man whose 
violence was provoked, even if he 
exceeded the limits of his rights. In 
this case I would have given a sentence 
•of six months* rigorous imprisonment. 
The accused have already suffered that 
and a little more, I, therefore, while 
maintaining the conviction, reduce the 
sentence to the period already under- 
gone. The six appellants will be forth- 
with released. . 

v.B,/r,k. Sejttence reduced. 
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IIUMATULLAH AND KiSCH, JJ. 

Zakurul Hasan and others — Objectors 
Appellants. 

V. 

Badri Narain and others — Decree- 
‘holders— Res pond out s. 

Execution Second Appeal No. 1211 of 
1928, Decided on 10th April 1930, against 
decree of Disb. Judge, Mainpuri, D/- 5th 
April 1928. 

i*) Civil P. C., 0. 34, R. 5 — Final decree 
lor sete on foot of mortgage obtained— Then 
^ortgagor made wakf of mortgaged properly 
-directed to be cold— It ii not necectary that 
benefielariec under wahf chould be made par- 
sec to epplication for execution— Civil P. C« 

„ Wheta aiiet the mortgaged dbtains a final 
■d«0tae iot taU oa foot oi the mortgage, tba 
•ntottgagar makea a wakf of bia property with- 


out permission of the Court, the wakf cannot 
afieot the right of fchd decree-holder to obtain 
sale of the mortgaged property under final 
decree and so it is not necessary that those who 
acquired a beneficial interest under the deed of 
wakf should bo impleaded as parties to the 
application for exacurion of the decree, 

, '[l‘50DCl] 

(b) Limitation Act, S. 22 (1) and (2)— Trans- 
feree pendente lite acquiring interest coming 
in conflict with rights of decree-holder 
under decree cannot claim benefit of 
S. 22 (1) 

A translorec pendeute lite who acquir-'s an 
interest which may come in conflict with the 
rights of the decree-holder under the decree 
cannot plead limitation on the ground that the 
suit or proceedings should be deemed to have 
been institued or taken against him only on the 
date he was impleaded as a party. 

[P 599 0 1, 2] 

A, M. Khu'aja — for Appellants. 

Baleshwari Prasad—ior Respondents. 

Niamatullah, J, — This is an execu- 
tion second appeal arising out of an 
objection made by the appellants to the 
rights of the decree-holders to have 
certain property. sold in execution of 
their decree. The objection has been 
dismissed by both the Courts below; 
hence the present appeal by the ob- 
jectors. One Nurul Hasan executed a 
mortgage deed on 15th October 1914 in 
favour of Ghasi Ram, Badri Narain and 
others, the decree-holder-respondents, for 
a certain sum of money, hypothecating 
a house. By a deed of even date his 
mother Murad bee executed a bond 
hypothecating another house belonging 
to herself as collateral security for due 
payment of the money secured by the 
deed executed by her son. The mort- 
gagees obtained a pL’eliminary decree on 
9th November I9l7 on foot of the 
mortgage deed and i the security bond. 
Nurul Hasan and Muradbee were parties 
to the suit. On 24th June 1918 a final 
decree was passed against the aforesaid 
two persons. The decree- holders applied 
on 9th August 1918 for execution of the 
decree. In course of the execution 
proceedings which followed, a compromise 
was arrived at between the decree- 
holders on the one side and the judg- 
ment.debtors on the other. It was 
agreed that the decretal amount would 
be paid by certain instalments and that 
on failure to pay four of the instalments 
the whole of the decretal amount would 
become payable. It was also agreed 
that the house belonging to Muradbee, 
which bad been hypothecated under the 
security bond should not be sold till the 
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house hypothecatocl in the mortgage 
fleecl executed by Nurul Hasan was sold 
and the sale proceeds proved to be in- 
sufticienfc for satisfaction of the decretal 
amount. On 17 th April 1920 
Murad bee executed a deed of wakf in 
respoct of certain properties including . 
the house which she had hypothecated 
under the security bond. Subsequently 
Muradbee died. By an order dated 18th 
July 1921 the decree-holders certified 
payment by the judgment. debtors of a 
sum of Rs. 600 towards part satisfaction 
of the decree. 

On 29th Febriuiry 1924 the decree- 
holders made an application for execu- 
tion of their decree praying for sale of 
both the houses. In column 2 of 
the application, that is the one in 
which the names of the parties are to be 
set forth, she mentioned, inter alia, the 
names of Nurul Hasan, the son of Mt. 
Muradbee, and of certain other persons 
who are the heirs of Muradbee under the 
Mahomedan law. The names of the ob- 
jectors who are beneficiaries under the 
deed of wakf were not mentioned in the 
array of parties. The application was 
dismissed for certain reasons which it is 
nob necessary to state. On 12th 
October 1925 another application which 
gave similar particulars was filed. The 
array of the parties was the same as 
before. In 1926 the objectors in- 

stituted a regular suit for a de- 
claration that the house xyhich 

Muradbee had hypothecated as security 
was not liable to sale in execution of 
the decree obtained by the respondents. 
One of the defences was that the 
regular suit was barred by. the provi- 
sions of S. 47, Civil P, G. This plea 
succeeded and the suit was dismissed 
on 22nd October 1926, An application 
was made by the appellants on 15bh 
December 1926 to the Court executing 
the decree raising the same question as 
was raised in the regular suit. It was 
also pleaded that the application dated 
12th October 1925 was barred by limita- 
tion, The decree-holders controverted 
these pleas and urged that an applica- 
tion of the kind made by the appellants 
was not maintainable under S. 47, Civil 
P. C. This latter objection has been 
overruled by the Courts below. No 
attempt has been made to revive it be- 
fore us. We need not, therefore, take 
any further notice of it. Thn onlv 


questions which were seriously consi- 
dered by the Courts below and which 
have been argued before us are : 


1, Whether the application dated r2th De- 
cember 1925 is barred by limitation, 

2. Whether the house to which the objection 
relates is not saleable in execution of the de- 
cree obtained by the respoudeatg, 

As regards the first question the argu- 
ment addressed to us is that S. 22, Lim 
Act, is applicable to execution proceed- 
ings, though in terms it refers only to 
a suit. It is, therefore, argued that 
the application dated 12th October 
1925 should be considered to have been 
made against the objectors when they 
were impleaded as parties to it. Now 
they were not impleaded as parties to 
that application till at any rate 5th 
April 1928 when the learned District 
Judge ruled in deciding the appeal be- 
fore him that the objectors were neces- 
sary parties and should be impleaded 
as such. It is contended t^ab the ap- 
plication for execution should be con- 
sidered to have been made against th® 
objectors for the first time on 5tb April 
1928 which is more than three years 
from the date of the final decree. Con- 
sequently it is said to be barred by 
limitation, We are unable to acc^o 
to this contention. As the question 
whether an application for execution of 
a decree is barred by limitation should 
be determined with reference to thn 
provisions of Art. 182. Dim. Act.i 01. 
(6) of that Article gives a fresh start 
to limitation from the date of 


“the final order passed on an appheatw 
made in accordance with law to tha 
Court for execution or to take soma atep'iya* 
of, execution of the decree or- order." 

If the application dated 29th Febm* 
ary 1924 be considered to hav® 
made in accordanoe with law so as 
attract the provisions of Art. 
the subsequent application dated IJ 
October 1925 which is in question 
fore us will be likewise a good^ 2k 
tion being in all respects identical wi ^ 
the former. It has been vehemfl^ " 
argued before us that the objectoi^ap* 
pellants not having been icapload®® 
parties to either of these 
they cannot be considered to have J 
made against them and thafef ^ 

the application for execution - 
the objectors was barred by 
5th April 1923 when it should^ bj , _ 

KawAi Viaavi mo. 


I 
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there being an interval of more than 
three years between the last mentioned 
date and 18th July 1921 which is assu* 
^med to be the last starting point for 
'limitation. From the statement of facts 
already set forth it will appear that the 
deed of watf was executed subsequent 
to the final decree obtained by the res- 
pondents. It was, therefore, ahected 
by the rule of Us pendens, S. 52, T. P. 
[Act, clearly provides that the property 
directly and specifically in question , as 
it is in a suit brought on foot of a mort- 
gage deed cannot be transferred or other- 
[wise dealt with by any party to the 
suit or proceeding so as to affect the 
jrights of any other party thereto under 
.any decree or order which may be made 
'therein except under the authority of 
the Court and on such terms as it may 
iimpose. It is not suggested that the 
lanthority of the Court was obtained by 
jMt.^ Muradbee in making the wakf 
iwhich cannot, therefore, affect the 
.right of the decree.holders to obtain a 
sale of the mortgaged property as direc- 
ted by the final decree, This being so 
it is not necessary that those who ac- 
quired a beneficial interest under the 
deed of wakf should be impleaded -as 
parties to the application for execution 
of the decree. No authority has been 
cited before us to substantiate the con- 
tention pub forward by the learned 
advocate for the appellants to the con- 
trary. B. 22, sub-S. (1), Lim. Act, pro- 
vides that; 

‘’where, after the institutioa of a suit a new 
plaintifi oc defendant is substituted or added 
the suit shall ae regards him be deemed to 

have been iustituted when he was so made a 
party." 

^ Assuming that this .part of the sec- 
tion applies .to execution proceeding^ 

is contended on behalf 'of the ap- 
pollants, sub-S. (2) of that section 
olearly disposes of the argument which 
is based on sub-^. (1). Sub-S, (2) (the 
former) runs thus ; 

Nothing in sub-S. (1) shall apply to^ a case 
where a party is added or substituted owing to 
an assignment or devolution of any interest 
during the pendenoy of a snit or where a plain- 
tiS is made a defendant or a defendant is made 

a plaintiff," 

In other words a transferee pendente 
Hte who acquires an interest whioh 
nai? come in conflict with the rights of 
the decree-holder under the decree can- 
limitation on the ground that 
the iuit or proceedings should be 


deemed to have been instituted or taken 
against him only on the date he was 
impleaded as a party. It is not ne- 
cessary for the decree-holder to take 
notice of transfers in (his) favour of 
such transferee because S. 52, T. P, Act, 
declares the parmounb right of the 
decree- holder to proceed against the 
property specifically directed to be sold 
by his decree. Reverting to the lan- 
guage of Art. 182 - (o), Liim. Act, ^Yo 
entertain no doubt that the applica- 
tions dated 29th February 1921 and 
12th October 1925 were in all respects 
in accordance with law and should, 
therefore, be considered to be within 
limitation, the first having been made 
within throe years of 18th July 1921 
when part payment of the decree was 
certified. For these reasons we repel 
the contention of the appellants as re- 
gards the plea of limitation. 

We have not been addressed any 
substantial argument on the merits. It 
has nob been shown to us why the pro- 
perty had been hypothecated by Mt. 
Muradbee as security should not be 
liable to sale in execution of the decree 
obtained by the respondents against 
her. The lower appellate Court has 
rightly ruled that it should not be sold 
till the house hypothecated by the 
priucipal debtor Nurul Hasan is sold 
and the proceeds of the sale prove to 
be insufficient for the satisfaction of the 
decree. 

It was argued by the learned advo- 
cate for the appellants that in so far as 
the two applications dated 29th Febru- 
ary 1921 and 12th October 1925 pray 
for sale of both the houses the compro- 
mise dated 24th August 1919 should be 
deemed bo have been repudiated by the 
decree-holders. We are clearly of opi- 
nion that this contention has no ^ force. 
There is nothing in the aforesaid ap- 
plication which may amount to any 
repudiation of the* compromise. The 
learned advocate for the respondents 
has clearly stated before us that he 
sticks to the tompromiae. Even if any 
statement which could be^ considered as 
repudiation of the compromis e had been 
made in the applications, whioh is not 
the case, it could be withdrawn. In any 
case the question of limitation which 
we have disposed of has no reference 
to the existence or otherwise of the 
compromise* In either view of the 
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matt'3i' fcho flecrea- holders’ Ust applica- 
tion dated 12th October 1025 is un- 
atiectad by any rule of limitation, For 
the reasons stated above we uphold the 
order of the lower appellate Court ap* 
pealed from. The appeal is accordingly 
dismissed with costs. 

P.K./r.K, Apjyeal dismissed. 
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Sul AIM AN AND King, JJ. 

Peerji MiiJiaynmad and otJieys — 

Plaintitfs— Appellants. 

V. 

Nasi-iuuddui Ahmad and others — • 
Defendants — Respondents. 

First Appeal No. 317 of 1926, Decided 
on 16fch April 1930, against the decree 
of the Sub-Judge, Meerut, D/- 22nd 
March 1926. 

Specific Relief Act, S. 42-PIaiiiliffi and 
defendants in joint possession — Suit for 

title without consequential 
relief is incompetent. 

hero dofandants are in joint possession of 
the properties in the samo manner 'as plain- 
jIUs are, a suit for a declaration that the plain- 
tiffs are owners and in possession of those pro- 
perties and that defendants have no proprietary 
right in them is incompetent and the -plain- 
tins are bound to .ask for some consequential 
relief by way of ejectment or injunction: 26 
,phU (P. C.), Ex 2)1. a,nd Dist.) 33 All. 709 
U'. B.}, Bel. on, [P 600 G 2] 

Iqbal AJmad and LhiJchtar Ahmad — 
for Appellants. 

K. N. Kathi and Shiva Prasad Sinha 
~"for Respondents, 

Sulaimaiit J. — This is a plaintiffs’ 
appeal arising out of a suit for a de. 
claiation that tho plaintiffs are owners 
and ^ in possession of the properties 
speeihed in the plaint and that’ the 
defendants have no proprietary right 
in them. The properties in dispute 
consist of certain houses occupied by 
raiyats on lands said to be appertaining 
to a dargah; open ground as well as 
certain lands comprised in khewat 
iNo. db and measuring about 10 bighas 
and 13 biswas.^ The plaintiffs’ case as 
put forward in the plaint was that 
lese properties had been granted to 
heir ancestor and had devolved upon 
them exclusively but the defendants 
w 10 had no .title to these properties 
were actually offering obstruction to 
the colleetion of rents by the plaintiffs 
and alleging themselves to be co-owners 
of fcha proper bigg and were tryincf 
to make collections of rent as well as 


ot offerings to the shrine. The plain, 
tiffs did not ask for any specific con- 
sequential relief by way of ejecfcmeQt 
or injunction, but added the general 
prayer for such other relief as the Court 
may consider beneficial. The claim 
was contested by the defendants, who 
can be classified into three groups, and 
one of the pleas taken was that a mere 
declaratory relief was barred by S, 42, 
Sp, Rel, Act, The learned Subordi- 
nate Judge has not gone into the 
merits of the case so far as the title to 
the property is concerned but has con- 
sidered the evidence relating to the 
possession of the respective parties. He 
has come to the conclusion that the 
defendants and the plaintiffs are ‘in 
joint possession of the properties and 
that therefore 

the plaintiffs wera bound to sue fot posses- 
sion aud the declaratory relief will be iaefiS- 
cacious for the purposes of this suit.” 

The plaintiffs'have come up in appeal 
to this Court and on their .behalf it is 
urged that they were not bound to ask 
for possession or any other consequen- 
tial relief, (Here his Lordship con- 
sidered the evidence and concluded as 
follows). On this state of the evi- 
dence we must affirm the finding of the 
Court below that.both the parties ate 
in joint possession of the properties and 
that the plaintiffs are not in exclusive 
possession of the same. The learned 
advocate for the appellant has nest 
contended that even on that finding the 
plaintiffs were not bound 
for any consequential relief, The point 
taken by him is that this is not a case 
of actual physical possession of the pro- 
perty, but that the* actual possession is 
in the hands of tenants who only P®y 
rents to tho proprietors. It is there- 
fore urged that a declaratory decree 
would suffice, for after the passing of 
such a decree, the tenants and raiya^® 
would pay rents to the plaintiffs and 
would decline to pay rents to tho de- 
fendants. 

The fact, however, remains that tne; 
defendants are in joint possession ol 
these properties in almost the 3a®®j , 
way as the plaintiffs are. A mere de- 
claratory decree would not be oap®®*^ 
of execution. It would leave tho posi^ 
tion of the parties just as it is 
sent. Unless therefore the detendao s 
are either ejected from, these prop®*"?®® 


#: 
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'or the plaintiffs are given exclusive pos- 
^sessicn over the same or an injunction 
'is granted against the defendants res. 
training them from interfering with the 
possess’on of the plaintiffs, the declara- 
tory decree would be wholly infruetuous 
and futile. This is not a mere case of 
la scramble for possession, where it is 
doubtful whether a party is in posses- 
sion, nor is it a case where tenants 
ihavo declined to pay rent until the title 
of. the real owner is determined. Both 
parties being in possession we are of 
opinion that a mere declaratory decree 
j would be wholly insufficient to meet 
the needs of this case. 

It is unnecessary for us to discuss in 
this case the rulings which seem to lay 
down that in a suit for a declaration 
that a decree is void or voidable on the 
ground of fraud a consequential relief 
in the nature of an injunetiou is neces- 
sary. Nor is it necessary for us to dis- 
cuss the cases cited on behalf of the 
appellants which seem to lay down that 
in cases where the actual possession is 
with third parties and there is a mere 
'Scramble for possession a mere declara- 
tion will be sufficient. We must, how- 
ever, refer to the case of Nirmal Chan- 
der^ Banerji y. Mahomed Siddik (1), 
which was decided by their Ijordships 
of the Privy Council. In that case both 
^parties claimed to derive their title 
Irom a lady, Saidunnissa Bibi, under 
certain conveyances executed by the 
assignees and lessees of portions of her 
•property. The plaintiff had applied to 
the Collector for the registration of his 
name under the Bengal Band Registra- 
tion Act on the ground of his title as 
purchaser but his application was re- 
oused on an objection having been raised 

the defendant. He accordingly 
brought ft suit for a declaration of his 
ownership of the property as well as of 
n 13 right to registration under the said 
Act. The property consisted of houses 
®ud parcels of land which had been let 
■out to tenants. Obviously there had 
boen some irregular and indirect litiga* 
tion between the rival claimants each 
liuing a tenant of some portion of the 
Ptopetby for rent till that suit was in- 
stituted to put the whole title directly 
issue between the two claimants. 
yheir Lordships remarked that no oh- 

[1899] as Cal. 11=25 I. A, 335=7 Sar. ^3 

{?. C.), . - 


jeefcion could be taken to the form of 
the suiti which was obviously maintain- 
able as it was the most convenient and 
strictly regular way of livinging the dis- 
pute to a close. It is noteworthy that 
in that case the name of neither party 
was recorded in the Collector’s register 
and no one was on the strength of such 
an entry entitled to maintain a suit as of 
right, In the present case the names of 
the parties are entered in the khewat 
with regard to the revenue paying land 
and both are entered as cosharers. On the 
date when the suit was instituted, and 
even when it was disposed of by the 
Court below, the Tenancy Act of 1901 
was in force, under which the entry of 
names in the revenue papers was to be 
in the first instance on the basis of pos- 
session. Further, under S. 201, Agra 
Tenancy Act, if a party was recorded as 
having such proprietary right then the 
revenue Court in a suit for profits had 
to presume that he had such right. It 
was held by a Full Bench of this Court 
that that presumption was absolute 
and conclusive and not only rebuttable: 
Durga Prasad v. Knar Hatari Singh 
(2). The revenue Court, therefore, 
could not. ignore the entry of the names 
of the defendants and would have had 
bo decree suits for profits in their favour 
as well as suits against tenants for 
arrears of rent. The defendants’ joint 
possession therefore was real and sub- 
stantial and not merely symbolical. 
The present case is accordingly dis- 
tinguishable from the case which was 
before their Lordships of the Privyi 
Council. We think that the plaintiffs] 
are bound to ask for some consequential! 
relief which, in case they establish theirl 
title, would place them in exclusive! 
possession without further interference 
by the defendants. Therefore they were* 
bound either to ask for the defendants’: 
ejectment or an injunction. We think' 
that is what the Court below meant 
although the language used by it is to 
the effect that the plaintiffs are bound 
to sue for possession. There is no 
lirayer before us for permission to amend 
the plaint and add a relief for ejeot- 
ment or injunction. We accordingly 
dismiss this appeal with costs in 
both Ootirts. 

P.K./R.K. Appeal dummed. 


(3) ClSll] 33 All. 793=11 1. C. 116. 
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SCLATMAJ? A^^D KeNDALL, JJ. 

Balivant Singh — Plaintiff — Appellant. 

V. 

Collector of Saliaranptir anff another 
^■Defendants — Respondents. 

First Appeal No. 461 of 1926, Decided 
on 23rd January 1930. 

(a) U. P. Court of Wards Act, S, 16—* 
Scope. 

Under S, 7 the whole of the moveable and 
immovable property of a ward ie deemed to b^ 
under the superiotendeaoe of the Court of 
Wards. It is immaterial whether as a matter 
of fact the Court of Wards has discovered or 
taken possession of the entire estate or not. 

[P 603 C 3] 

(b) U, P. Court of Wards Act, S. 55— S.55 
33 not restricted to suits regarding property 
over which superintendence has been 
taken. 

Section 55 is not confined to suits relating to 
properties over which superintendence has been 
taken. The ward has no locus standi to insti- 
tute a suit in his own name even in respect of 
properties over which superintendence has not 
been taken and the real party to the suit is the 
Collector himself : 19 O.C, 306, Rel. on,; 36 All. 
331 and A. I. R. 1922 AIL 408, Expl; 40 Cal. 
G35 {P.C.); 5 0. L. J. 434 and 5 Pat. L. W. 92, 
Dish ^ [p 603 G 1, 2] 

P. L. Barter ji, N. Upadhya, M. A, Aziz 
and A. M, Gupta — for Appellant. 

U, S. Bajpai — for Respondaufcg. 

Sulaiman, J. — This is a plaintiff’s 
appeal arising out of a suit for recovery 
of possession of properties in lists 4, B 
and C of the plaint and for a declara- 
tion of title as regards the properties 
in lists G to G. It appears that the 
plaintiff succeeded to what is called 
Bandbaura estate in 1913, and in 1916, 
1917 and 1918 he executed deeds of gifts 
and exchange in favour of his wife relat- 
ing to properties B and 0 which he 
now says were fictitious transactions, 
the title never having passed to his 
wife. The bulk of the property in list 
C was acquired at public auction by a 
sale which the plaintiff alleged was 
henami. The property in list D was 
acquired by a pre-emption suit, and 
those in Ef If and C under private 
deeds. ^ All these were alleged by the 
plaintiff to belong to him and not to his 
wife. In 1923 the plaintiff himself applied 
that his estate should be taken by the 
Court of Wards under its own superin- 
tendence, and in his declaration ex- 
pressly excluded the properties in dis- 
pute in the suit on the ground that they 
belonged to his wile. The Court of 
Wards took over the superintendenoe of 
bis property, excluding those now in 


suit. Later on the Court of Wards also 
took over the management of the estate 
of the plaintiff s wife Ildt. Ram Runwar 
in 1924, and in that connexion took pos- 
session of these properties which are 
nOw in dispute in the suit. 

The plaintiff himself filed this suit 
on his behalf and impleaded the Col- 
lector as representing Mt, Ram Kunwar. 
The suit has been thrown out by the 
learned Subordinate Judge on the pre- 
liminary ground that it was not main- 
tainable. The main questions of fact 
have nob been tried. Nor has the Court 
had any occasion to consider the effect 
of S. 66, Civil P. G,, with regard to the 
properties purchased at auction. 


The plaintiff has preferred this appeal 
from the decree, and it is urged on his 
bebalf that inasmuch as the properties 
now in dispute had never been taken 
possession of by the Court of Wards, his 
suit relating thereto is not, barred by 
the provisions of S. 55, Court of Wards 
Act. In support of this contention 
strong reliance is placed on the judg- 
ment of their Lordships of the Privy 
Council in the case of Krishna Praiod 
Singh v. Moti Chand (l), which turned 
on the provisions of the Bengal Court 
of Wards Act 9 of 1879, This case 
was naturally followed in Krishna j 
Par sad Singh v, Gosta Behari Kunda 
(2) and MoJiamniad Abduz Salam v- | 
Bani Kamahnukhi (3). i 


In our opinion these cases can be no 
guide to US when considering the provi- 
sions of the U. P. Court of Wards .^ct- 
There are two main distinctions which 
cannot be lost sight of. Under S. |i 
Bengal Act (referred to by LordiMou- 
ton in the course of the argumeut a 
p. 519), the Court is given power to take 
charge of all the property of 'tb® 
qualified proprietor but it is not 
pressly provided that it is bound to e 
so. The language of. S. 16 of our Court 
of Wards Act, .is specific, and is to ^ 
effect that the whole of the movea®; 
and immovable property of a vvw- 
shall be deemed to be under the sup^^. , 
tendence of the Court of Wards. 
only exception is with regard to 
perbieg acquired subsequently i 

ward otherwise than by 


(1) :tl913] 40 Oal, 695=19 1, 0. 996= 

140 ^P.O.). 

(2) [1907] 5 0, 1., J. 434. . - -.J 

(3) [1918] 5 Pat. L. W. 92=46 L 0. ^ 
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That is nob the case here. In the second 
place, there is a still more important 
difference in the provisions of the two 
Acts. Ss, 51 to 55, Bengal Court of 
Wards Act, make it quite clear that the 
real party to the suit is the ward him- 
self, and the suit is to be brought by 
him, but that the manager or the Col- 
lector is to act as his next friend or 
guardian. The sections in Chap. 7, U.P. 
Court of Wards Act, on the other hand, 
show that the ward himself has no 
locus standi to institute the suit, and 
that the real party to the proceeding is 
the Collector himself. The latter is not 
appearing as a next friend or a guardian 
of the ward, but is the real party to the 
suit. It would thus appear that in 
Bengal the omission of the Collector 
from the array of the parties would bo 
a serious irregularity inasmuch as the 
proper guardian or next friend would be 
absent, In our provinces the omission 
of the Collector would amount to an 
absence of the real party to the litiga- 
tion. It is, therefore, quite clear that 
we cannot allow ourselves to be in- 
fluenced by the judicial pronouncements 
under Act 9 of 1879, 

As pointed out above, the whole of 
the moveable and immovable property 
of a ward is deemed to be under the 
superintendence of the Court of Wards. 
It is immaterial whether as a matter of 
fact the Court of Wards has discovered 
or taken possession of the entire estate 
or not. The definition of tho word 
ward” in S, 3 (3) also shows that a 
disqualified proprietor, any part of 
whose property is under the superinten- 
dence of the Court of Wards, is a ward 
within the meaning of the Act, It can- 
not, therefore, bo contended for a moment 
that Balwant Singh, whose main estate 
under the superintendence of the 
Court of Wards, is nob a ward within 
the meaning of the Act. 

Now 8. 66 provides: 

^0 vaid shall sue or be sued, nor shall any 
pleadings be taken in the civil Court otber- 
^ite than by and in the name of the Collector 
in charge of his property or some other person 
as tho Court of Wards may appoint In this 
behalf." 

That section is in no way confined 
^ Baits relating to properties over 
Whioh superintendence has been taken, 
rbo seotion Ig quite wide in its scope 
and there is no good ground for res- 
triotlng. itg meaning. It prohibits all 


suits by all \Yards otherwise than byj 
and ‘in the name of tho Collector. The 
present suit undoubtedly is a suit by a. 
ward and was not properly instituted. 

Tho other eases relied upon by the 
learned advocate for tho appellant are 
easily distinguishable. In the case of 
Lai Singh v. Collector of Etah (l), 
S, 48 (now corresponding to S. ul) was 
held inapplicable inasmuch as the pro- 
perty in dispute did not belong to the 
ward at all, and tho validity of the 
decree in his favour was not at all 
challenged, so that the suit did not 
relate either to the person or property 
of the ward. All that was held in Sri 
Thakurji v. Hira Lai (5), was that the 
disability of a disqualified proprietor 
extends to the property which ha owns 
aud not to that which he holds as a 
trustee. In that case the ward was not 
suing in his own capacity, but was merely 
acting as guardian or sarbarehkar of the 
idol who of course was not a ward. The 
disqualified proprietor was himself not 
personally interested in the property 
which was the subject-matter of litiga- 
tion. He merely happened to bo the 
manager of an endowed property and 
was, therefore, held not to have been 
disqualified from acting on behalf of the 
idol. While we are pronouncing our 
judgment our attention is drawn to the 
case of Lalta Singh v. Chattar Singh 
(6), where the same view of S, 55 has 
been taken as has been expressed by us. 
We must, therefore, hold that the decree 
of the learned Sub-Judge was correct. 

The learned advocate for the plaintiff 
has urged before us that a great hard- 
ship would be caused to his client if the 
Court of Wards does not allow the 
question of his title to these properties 
to be litigated, as his rights may become 
extinguished by lapse of time. The 
Court of Wards Act makes ample pro- 
visions for such contingencies. Under 
S. 57 where any question arises as bet- 
ween two wards of the same Court it is 
lawful for the latter to appoint a sepa- 
rate representative on behalf of each 
ward who can file a statement in a civil 
Court for being heard and disposed of. 
We have no doubt that if all the civ- 


il) [19U] 86 All. 331=25 I, 0, 399=12 A, 
IBS. 

(5) A, 1. R. 1922 All. 403=44 All. 631. 

(6) [1916] 19 0.0. 306=37 I. 0. 186=3 O. 
552. 
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cu matinee? are brought to tlie notice of 
tlie Collector, and he is satisfied that 
there is a bona fide claim of the jilaintitf 
to some or all of the properties in dis- 
pute in this case, he may ho induced to 
take action under S. 57 of the Act, un- 
less there has been some conduct of the 
plaintiff which amounts to an estoppel 
in law against him or any specific statu- 
tory provision like S. 66, Civil P. C., 
creates a bar. Wo accordingly dismiss 
this appeal with costs. 

P.N./rt.K. Appeal dismissed. 
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Ml'keimi and Bekket, JJ. 

A t'^^'fc?—.fudgm0nt-Dabtor— Objector, 


V, 


Khazan and oihevs — Opposite Parties, 
Letters Patent Appeal No. 174 of 
192d, Decided on 3jd April 1930, 


^ (a) Decree — Execution — Decree*hoIder 
dying while decree in actual execution— 
Hit ions need not freshly apply for execu* 
Ijon but can continue after substitution of 
their names— Civil P. C. S, 47. 

Where a decree-holder after putting hia 
decree in execution, and while the decree is in 
execution, dies, his sons need not make a fresh 
application but after applying for substitution 
cf their names can continue with the previous 
oxecution : A. 1. R. 1928 AH. 299, Ref.\ A. 1. R, 

(1^- S') jExpf. [P 604 G 2] 

Jb) Civil C. O, 22 R, 10~“Decree‘ holder 
dying after applying for execution<-Wliether 
his representatives can apply for substitu- 
tion of names under O. 22 R, 10 ?— (Qwaer<;.) 

(y«arrf)— Whether after the death of a decree- 
holder, dying pending an application in execu- 
tion, his representatives in title by succession 
can apply for substitution ol names under 0.22 
^•^0? [PG04C2) 

L. M.Eay — for Appellant. 

Vishica Miira—tov Respondents. 


. _ i J. This is an appeal against 
a judgment of a learned single Judge of 
this Court and the point for decision is 
very short and simple. 

It appears that one Harkesh obtained 
a decree for possession which was to be 
executed on the death of a certain lady, 
Mt. Eoopo, if defendant 1 omitted 
to do something within one month of 
the death of the aforesaid lady. The 
conthigeney contemplated did happen 
and Harkesh put lus decree into execu- 

tba decree was in execu- 
tion, Harkesh died, and his sons made 
fan application for substitution and were 
substituted in place of Harkesh and 
the execution was proceeded with The 
judgment-debtors took several exceptions 
to the execution of the decree and one 


1930 


of these was that the sons were bound 
bo make a fresh application and the exe- 
cution application by Harkesh could not 
be continued and should bedropped, 
The contention did not find favour 
with the lower appellate Court and did 
not find favour with the learned Judge of 
this Court. It was contended before the 
learned single Judge of this Court that 
the lower appellata Court had relied on 
the case of Mohan Singh v, Jagat Stn?A 

( 1 ) , hut that case was contrary to a 
Full Bench case of this Court decided 
earlier viz : Baijnaih v. Bern Bham 

( 2 ) . The learned single Judge seems to 
have accepted this contention, but he 
did not follow the alleged Full Bench 
decision on the ground that thepasgage 
On which the appellant's counsel relied 
was mere obiter dictum. 

We have considered both the cases 
and are of opinion that there is really 
no conflict between the two decisions, 
In the Full Bench case it was pointed 
out that the application bn the part of 
the sons of the deceased deoiee-holder 
was not a fresh application, but it was 
really an application, to continue the 
father’s execution application, with 
themselves on the record. If that be 
the Full Bench never said that when N 
decree-holder died, his sons must maM 
a fresh application and could not con4 
tinue the previous application. j 
The learned single Judge express^ 
the opinion that when a decree-holdcn 
died after having made an appHcatjW 
in execution, his representative-in-tit** 
by succession could apply for subatito* 
tion of names under 0 , 22 , R. 10 i 
P. C, It is not necessary really to dis* 
cuss how far this opinion is 
therefore we leave the matter undecidWf 
In the result, the appeal fails and it 
hereby dismissed with costs. 
v.b./r.k. Appeal dismiss^ 

(1) a. I, R. 1929 All. 299=50 All. 621. 

12) A. I, R. 1927 AH. 165-i9 All. 509 (W 
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Bani Madho Mam — D 0 fendant"'AP‘: 
plioant. 


{Pandit) Mahadeo Pandey^^^^^^ 
— Opposite Party. _ ... 

Civil Revn. No. 45 of 1939f 
on 23rd April 1930, against o^er 
Hunsif, Saidpur, D/- 20th June 19a®* 
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Civil P* Cp, St 115— Scope of wo rds “in 
which BQ appeal lies thereto" is not res- 
tricted to cases where no appeal lies from 
order sought to be revised. 

There 13 no ground for restricting the scope 
of ths worda “in which no appeal lies thereto" 
to cases where no appeal lies from the order 
sought to he revised. So long as the party has 
a right to come up to the High Court by way 
of an appeal and has failed to avail himself of 
that opportunity by first going up to the Dis- 
trict Judge and then coming up to the High 
Court, he cannot ask the High Court to inter- 
fere in revision. [p C05 C 1, 2] 

A, P. Pandey and A, M, Gupta— ior 
Applicant. 

Bam Nama Prasad — for Onposita 
Party. 

Sulaiinan, J. — This is an application 
in revision from a decree of the Munsif 
in a suit for ejectment of the defendant 
from a house and for recovery of rent. 
The defendant in hig written statement 
had taken a number of pleas, but on the 
date fixed for hearing he got the case 
adjourned to another date. On this 
date although the plaintiff and his 
pleader were present, the defendant and 
his pleader were absent. This was not 
a case where the pleader appeared and 
applied for adjournment and then with- 
drew when the adjournment was refused 
but a case where the pleader did not 
appear at all. The learned Judge exa- 
mined the plaintiff and passed an ex 
parte order against the defendant. The 
defendant did not choose to appeal 
from this decree to the District Judge 
but applied to the Munsif for setting 
aside the ex parte decree. This appli- 
cation was refused. He than appealed 
from the order refusing to set aside the 
dfioree to the District Judge and his 
^peal failed. He now applies to the 
High Court for revision from the origi- 
nal decree passed by the Munsif, 

It seems to us that no revision lies 
nnder S. 115, Civil P. 0, It was clearly 
® Case of a decree which '^could have 
appealed against to the District 
0 from whose decree a second ap- 
peal could have been filed to this High 
Court. It is therefore not a case in 
whioh DO appeal lies to the High Court 
at all although no appeal could have 
ce^n filed from the original decree of 
^ne first Court direct. In our opinion 
^hore is no grout\|d for restricting the 
BQope ef the words ‘’in which no appeal 
ii$s thereto" tto cases whern no appeal 
from the order sought to be revised. 



So long as the party has a right to come 
up to the High Court by way of an ap-' 
peal and has failed to avail iiimself of 
that opportunity by first going up to the 

District Judge and then coming up to 
the High Court, he cannot ask the High, 
Court to interfere in revision. 

It also appears to us that there is 
absolutely no ground for interference in 
revision. It is not a case where the 
Munsif acted without jurisdiction or 
failed to exercise jurisdiction or acted 
with any illegality or material irregu- 
larity in the piercisa of his jurisdiction. 
The application is accordingly dismis- 
sed with costs. 

P.N./r.K. Revision dismissed. 
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Mukbr.ji and Ben net, JJ, 

Moliavimad Qadir A/i Khan and 
others — Appellants. 

V. 

Mohaniviad Ghuiam Imam Khan and 
others — Hes pendents. 

First Appeal No, 10 of 1927, Decided 
on 6tl] March 1930, against decree of 
Addl. Sub-Judge, Agra, D/- 20th October 
1926. 

(a) Practice — Pleadingd — Objection to 
validity of deed creating transfer or relin- 
quishment can be taken even after period 
for its cancellation has run out if it is 
fundamental. 

An objection to the validity of a deed of 
transfer or relinquishment does not become 
inadmisaible merely by reason of the fact that 
the period for cancellation bad tun out, if the 
person impeaching the validity of the same 
does so on the fundamental ground of its 
execution. [P G07 C 2] 

(b) Evidence Act, S. 114— Deed executed 
and admitted to be so before Registrar by 
person executing it who was of full age— 
Presumption. 

Where a person executing a deed required by 
law to be registered ie of full age when appear- 
ing before the Registrar, and admits the execu- 
tion of the deed, the presumption is that the 
transaotion to which the deed relates is valid. 

[P 608 C 2J 

S. K. Dar and N, P. Astkana — for 
Appellants. 

Mulchtar Ahmad and Shiva Prasad 
Sinha — for Respondents. 

Bennet, J. — This is a first appeal by 
five defendants against a decree of the- 
learned Subordinate Judge of Agra 
passed in a suit for partition. The 
family tree is as follows : 

(See Table on p. 606) 

The property in the plaint of which 
plaintiff Ghulam Imam asks for a shares 
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on partition consists of four bouses. 
List A comprises three houses which 
really form one house, and of these 
houses No. 1 is called bara haveli and 
house No. 2 is called middle house and 
house No. 3 is called the diwan khana. 
List B comprises the 4fch house which 
is called the chhapakhana. .^11 these 
houses are adjacent and all bear the 
same number in the Municipal Register 
No, 2507. The case for the plaintiff in 
tlie plaint is that Mohammad Zaman 
Khan, his grandfather, and the grand- 
father of the five appellants, purchased 
the property in list A, and that the 
house in list B now known as chhapa- 
khana was purchased by Mt. Zahuran, 
the widow of Mohammad Zaman Khan. 
The first question which has been urged 
before us on appeal is in regard to this 


Gwalior called Musahib Khan, who was 
the patron of Ahmad Khan. He further 
states that Ahmad Khan came to Gwa* 
lior four or five years before the Mutiny, 
and that would be in 1852 or 1853, and 
left Gwalior a year or two after the 
Mutiny. He alleges that during his 
Slay in Gwalior Ahmad Khan compiled 
“a book Fasun Babul and Mina Bazar" 
received a reward of Rs. 5,000 from his 
patron for this book or books. A copy 
of one of these books the Fasun Babul is 
produced by this witness. This book was 
printed at Caw n pore in the year 1855, 
but it does not state anything which 
would support the allegations of the 
witness that the author received Bs. 
5,000 for this work from his patron. 
The further evidence on which the 
defence rely to prove that this sale deed 


Mohammad Zaman Khan 
=Mt. Zahuran 


Ahmad Khan Sufi 
(younger son, died 
about 1891) 

=Mt. Huseui Begam 
Def, 7 

J 


i 


Mt- Umda Khanam 
(died childless) 


NajafKhan 
(eldest son, died ia 
1866 or 1867) 


I 


■Qadir Ali Nasir Ali Basit Ali 

Khan Daft, Khan Deft. Khan Deft, 
Appellant Appellant Appellant 

12 3 


Wajid Ali 
Khan Deft. 
Appellant 
i 


I 


Hamid Ali 
Khan Daft. 
Appellant 
5 


I 


Mt, Amir 
Jan Deft, 
6 


I 


Ghulam Imam 
Plaintiff 


T 


Mt, Shabbo 

I 

Mohammad Ishaq 
Daft. 9 


I 


'house No, 4, the chhapakhSiQu, or printing 
press. The appellants allege that al- 
though his house was purchased by a 
flale deed of 8th December 1855 in the 
name of Mt. Zahuran, still that pur- 
chase was only benami, and the pro- 
perty was bought really for the father 
of the appellants Ahmad Khan, who 
provided, according to the appellants, 
the consideration of Rs. 500 for this sale 
deed. There is no direct evidence for 
the appellants that Ahmad Khan did 
provide this consideration, or that the 
sale deed was benami for Ahmad Khan. 
The only witness approximately on this 
point and of this period is Mulla Mo- 
hammad Amir whose evidence was 
■taken on commission in Gwalior. This 
witness states that he knew Ahmad 
Khan, and that there was a Rais of 


Fazal Imam 
Nur Mahommad (dioaJ 

Mt. Imtiazi 
Deft. 8 


was benami, consists of three of 
relinquishment in each of which mo®- 
bers of this family who do not descend 
from Ahmad Khan have stated that they 
have no claim to this part of the pro* 
party. These three relinquishments are 
as follows ; A deed of 5bh January 
1900 by Mt. Umda Khanam, sister of Ah* 
mad Khan ; a deed of 3rd January 1913 
by Nur Mohammad Khan, nephew ol 
the plaintiff and grandnephew of An* 
mad Khan ; a deed by Mohammad laha? 
another nephew of plaintiff, defen^^h* 
9, dated 25th January 1912. . . 

The first point which is to be noted |D 
regard to these three deeds is that jo 
each case the family of the 
gave a' monetary consideration to 

person executing the deed of 
meat, and this was stated in the o®® 


f 

Ji 




M0. Qadie Ali V. Md. Ghulam Imam (Bennefc, J.) Allahabad 607 

would hav0 any particular interest in 


to be in lieu of the sale by the executant 
of the rights which he possessed in cer- 
tain portions of the family property, 
namely, in the bara haveli and diwan- 
khana. Then follows a sentence stating 
that the executants have no rights in 
other parts of the property, specifying 
the chhapakhana, and the recital is 
made that this chhapakhana was pur- 
chased by the wife of Zaman Khan Sufi 
for Ks. 500, We consider from a perusal 
of these documents that the most natural 
conclusion is that the executants sold 
all their rights in the family property 
and the statement in regard to the prin- 
ting press house was merely introduced 
because the appellants desired to have 
evidence to use against Ghulam Imam, 
the present plaintiff, We are further 
strengthened in this view by a post- 
card from the plaintiff dated 20th Janu- 
ary 1912, printed at p, 83 of the paper 
book. This is addressed to one of the 
appellants, Nash* Ali Khan, and states 
that the appellant Qadir Ali Khan was 
attempting to deprive the plaintiff of 
his rights and that Qadir Ali Khan had 
forcibly and unlawfully induced his 
aunt Mt. Umda Khanam to execute one 
deed of relinquishment, and that now 
he had obtained another deed of relin- 
quishment from Nur Mohammad. The 
plaintiff asserted that although he had 
remained silent till now, he would now 
make a stand for his rights. 

®oiisider that this evidence from 
the deed of relinquishment is by no 
means of any weight in favour of the 
appellants as regards their allegation 
that the sale deed of 1885 was benami 
in the name of Mt. Zahuran. The oral 
evidence of their witness^from Gwalior 
amounts to .Nothing. Accordingly we 
coneider that the appellants have alto- 
Sether failed to prove their case in re- 
gard to this deed of 1855 being benami. 
We might briefly note that the ancestor 
of the family Zaman Khan, was the jam- 
adar of the Oollector of Agra, and that 
ho died about the year 1840. He was 
^amittedly a man of considerable age, 
|nd it is not impossible for a man in his 
Jiolition to have left his widow enfiScient 
funds to purchase an adjoining bouse 
for Bs. 500. We may also note that it 
was not until 1869 that a printing press 
was established in this house. It would 
not be^ likely, therefore, that in 1855, at 
■he time of purchase/ Ahmad Khan 


this house. We may also note that in 
the deed of sale of 1855 in question the 
eastern boundary gives the land of the 
house of Najaf Khan, that is the house 
known as the bara haveli and di- 
wan khana. Tho family house was, 
therefore, at that time known by the 
name of the elder brotlier Najaf Khan 
and not by the name of the younger 
brother Ahmad Khan, who, according 
to the appellants, was at the time living 
in Gwalior at a considerable distance 
from Agra and earning his living by 
composing verses. We think, therefore, 
that the appellants have failed to prove 
this ground of appeal. 

The next point which was argued for 
the appellants before us was that the 
dastbardaris of Nur Mohammad and 
Mohammad Ishaq should be taken 
to include the middle house (house 
No. 2). The learned Subordinate Judge 
has held the contrary. It is true that 
these dastbardaris do not specify the 
middle house, that is, they say that the 
executant relinquishes his rights in the 
bara haveli and the diw'ankhana. From 
an inspection of the map we find that 
this middle house is really a portion of 
the bara haveli and the diwankhana. It 
has in fact at present only a few rooms 
and originally consisted of a cook-house 
and a latrine. The deed of partition 
amendment of 1925 states that these 
rooms should be enjoyed by five of 
the appellants in common. This por- 
tion according to this deed of partition 
now consists of two latrines and a 
bath-room. This cannot be said in any 
sense to be a separate house. We con- 
sider that the deeds of relinquishment 
must be construed to include this 
middle house (house No. 2) and accord- 
ingly we find for the appellants on this 
point. 

The third point which was argued for 
the appellants was that tbe deed of. 
relinquishment executed by Mt. Umda 
Khanam was valid. It was argued 
with. 'considerable 'ingenuity that this 
question was now time barred, because; 
the period of limitation for Mt. Umda' 
Khanam to sue for declaring such a 
deed invalid had elapsed. But the! 
objdotion taken by tbe plaintiff to the 
validity of this deed is fundamental and 
tbe objection is that it is not proved 
that Mt. Umda Khanam did execute 
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this cloftil. On y), 62 of the paper book 
tho endorsement by the Sub-Registrar 
is printed, and this states; 

*' The lady admitted the completion and 
the execution of this document and stated that 
she did not intend to sol! the propecty, and 
that after her death the children of both the 
lirothers might get shares, and that she had 
aihxed her mark to this doeuinent. ” 

This endorsement is further borne 
out by the evidence of the attesting 
witness i\Iohammad Ali, who states 
that Alt. Umda Khanain lud admitted 
execution to the Sub-Registrar, but sub- 
sequently denied execution. The 
scril)e and the other attesting witnesses 
have not been examined, and tlie motive 
lor not examining them has not been 
explained, except in tiie case of one of 
them who is alleged to be dead. The 
single attesting witness Mohammad Ali 
who was examined is a person who is 
closely connected with the appellants, 
Un der tiiese circumstances, we consider 
that the appellants have failed to prove 
that Mt. Umda Khanam did execute a 
deed of relinquishment. As the deed 
which she stated she intended to execute 
to the Sub-Registrar was a deed entirely 
difterent from this deed which purports 
to be a sale deed of her rights in the 
bara haveli and diwankhana, we consi- 
der that the Sub-Registrar made an 
error when ho registered this document 
and he did so contrary to the clear pro- 
visions of the Registration Act, which 
state that the Sub-Registrar must not 
register a document when the executant 
denies execution of that document. Ac- 
.cordingly we find that the appellants 
jhave failed to prove their case on this 
jpoint. 

The fourth point urged on behalf of 
appellants was in regard to certain ac- 
counts for the years from 1899 to 1925 
produced by the appellants. It is admi- 
ted that these accounts are not very 
businesslike. The appellants desire these 
accounts to be taken as evidence in 
order to prove what proportion the 
plaintiff ought to pay to the appellants 
when the plaintiff is awarded a share of 
the property in suit. It Is admitted 
that .the appellants had been paying the 
municipal water-rate and also had made 
additions to the property in question. 
The accounts produced by the appel- 
lants, however, admittedly relate to a 
large number of bungalows owned by 
the appellants and there is no detail 
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given in these accounts as to which 
items relate to the property in suit. It 
is therefore impossible for the Court 
to use these accounts for the purpose 
of arriving at any conclusion on the 
point in question. 

We next take up the cross- objections 
of which there are two sets. The cross- 
objections of the plaintiff related first 
to the point that the relinquishment by 
Nur Mohammad deceased was invalid, 
and therefore that the plaintiff ought 
to inherit a fractional share in the 
property in question from Nur Mabom- 
mad. We see no reason to hold that 
this dead of relinquishment was in- 
valid. Nur Mohammad was a person of 
full age and he appeared before the 
Sub-Registrar and admitted execution 
of the document. 

The next point in the cross-objection 
of the plaintiff’ is that in his evidence 
the Court wrongly took down that Ss. 
2,500 had been expended by the appel- 
lants in the construction of a verandah of 
house No. 1, whereas the cross-objection 
alleges that the figure should have been 
Rs. 250. There is no affidavit on this 
point and nothing in confirmation of it 
was shown by the learned counsel for 
the appellants. It is admitted that the 
record contained the figure of Bs. 2,500, 
and it was for the plaintiff to apply to 
the lower Court to correct that record 
and not to make it the subject matter 
of a cross-objection in appeal. We 
therefore dismiss the cross-objectioDi 
of the plaintiff with costs. 

The next cross-objection was filc^ onj 
behalf of Mt. Imtiaz Begum, defendant; 
8, and Mohammad Ishaq, defendant 9.| 
These two defendants ask that shares 
of the family property should be al* 
lotted to them, and that it should be 
held that the deeds of reliiiquishmsntj 
by the father of Mt. Imtiaz Begam andj 
by Mohammad Ishaq should be con-j 
sidered invalid. Both these deeds were, 
executed by persons of full ags and' 
admitted to have been executed before] 
the Sub- Registrar, We see no reasouj 
to hold that these deeds were^ invalid.* 
Accordingly we dismiss this cross- 
objection also with costs. 

It now remains to consider one other 
matter. The decree of the lower Oourt 
was the subject of an application for 
review and the learned Subordinate. 
Judge has amended his decree by deduc- 
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ting Rs. 1»550 from the total costs which 
he held that the appellants had expen- 
ded on the family buildings. This (Rs. 
1,550) was the sale price of a house sold 
by Khwaja Ghulara Imam, and the ap- 
pellant Qadir Ali stated that he had in- 
cluded portion of the site of this house 
in the bara haveli. The decree at first 
directed that the plaintiff should pay 
his full share of this Rs. I,5o0, but on 
review the learned Subordinate Judge 
held that the plaintiff should not pay 
any part of this sum, because it was not 
shown what part of the site had been 
included. In the absence of definite 
evidence on the point by the appellant 
we consider that the order in review is 
correct. Amendment was also made in 
review in regard to the amount for 
house-tax and water. rate, and we con- 
sider that this amendment was correct. 
Now the effect of our finding on ap- 
peal is that the deed of relinquishment 
of Nur Mohammad includes house No. 2, 
Accordingly no distinction should da 
drawn in regard to the share of the 
different houses and the four houses all 
stand on the same footing. Accordingly 
we allow this appeal to this extent that 
the share of the plaintiff in house No. 2 
will be 10/50 instead of 11/50 and we 
allow proportionate costs to the appel- 
lants, "We allow also proportionate 
costs to respondent 1, Both the cross- 
objections are dismissed with costs. 
v,b7h,k. Order accordingly, 
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Mukerji and Ben net, JJ. 

Mt, Phool Kuer and others — Defen- 
dants Applicants. 

Bewari Singh and others — ^Plaintiffs — 
Opposite Parties, 

.first Appeal No. 186 of 1928, De- 
Clued on 24th January 1930, from 
order of Sub- Judge, Budaun, D/- 2nd 
August 1928. 

.Civil P. C,, O. 5, R. ZO— Substituted «er* 
»ice to sbow cause why one should not be 
V^^fnied guardian it improper-" Service 
0*3? J** ordinary notice— Civil P. C., 

« is not correot to order substituted service 
^ ft person to show cause why he should not 
M appointed guardian. A mortgagor in order 
0 r^over mesne profits after the deposit of 
Qortpge money In Court has to see that a 
proper guardian is appointed for minor mort- 
fiOgeaei Therefore it la necessary to Issue 
JvP®* notice by ordinary seiviea on a person 
wao 18 eapable of beooming a guardian and who 
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agrees expressly or by indication to become a 
guardian : 24 All, 383; 28 Ail 137: and A. I, B, 
1926 All 665, Bel on.] 30 Cal. 1021, List, 

[P 609 C 2, P, 610 C 1, 2] 

Prein Mohan Lai Verma — for Ap- 
plicants. 

Mnshtaq Amad—lor Opposite Parties. 

Bennet, J.—This is a first appeal by 
the defendauts from an order of remand 
by the lower appellate Court. The 
plaintiffs sued for redemption of a usu- 
fructuary mortgage and mesne profits 
and the Court of first instance decreed 
redemption but dismissed the suit for 
mesne profits. The lower appellate 
Court has granted the claim for mesne 
profits and remanded the case to the 
Court of first instance for the deter- 
mination of the amount of damages 
payable to the plaintiffs from Jait 1925 
toJait 1928. It was pointed out by 
the learned counsel for the appellants 
that in any ease the claim for those 
three years, i. e., up to Jait 1928, is in 
excess of the claim in the plaint. The 
plaint was filed on 2oth May 1927 and 
the claim for mesne profits therefore 
would only be put to Jait 1927 and not 
up to Jait 1928, 

The main question before us is whe- 
ther the plaintiff is entitled to mesne 
profits in view of the fact that when 
the plaintiff made bis deposit under 
S. 83, T. P. Act, no formal order was 
passed appointing guardians for three 
minor defendants. The order sheet 
shows that the plaintiff did apply for 
the appointment of guardians and noti- 
ces were issued to the mothers of these 
minor defendants to show cause why 
they should not be appointed guardians. 
At the same time that that notice is- 
sued, another notice also issued ad- 
dressed to the mothers as guardians 
under S. 83, T. P, Act, to withdraw the 
deposit and hand over possession of the 
property. The notices on the mothers 
were not served and eventually the 
Court ordered service by proclamation. 
The service by proclamation was made 
but no formal order was recorded ap- 
pointing the mothers as guardians. 

We consider that it is not correct to 
order substituted service on a person to 
show cause why he should not be 
appointed guardian. In fact, under a 
more recent rule of this Court, it is now 
provided in 0. 33, R. 4- A (3) that re- 
fusal to accept notice shall be presumed 
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to be refusal to act as guardian. Ac- 
cordingly, when summons was returned 
unsarved, the plaintiff should have ap- 
plied for other persons to be appointed 
guardian. It is always open to a plain- 
tiff to ask the Court to appoint an officer 
of the Court or a vakil of the Court to act 
as guardian and pay the necessary fees. 

We have been referred for respon- 
dents to William v. Banhe Behary (1) 
where there was no formal order ap- 
pointing the mother to act as guardian- 
ad-litem of her minor sons. But in that 
case the mother of the minor defen- 
dants appeared throughout the proceed- 
ings and acted as their guardian. The 
case therefore is widely different from 
the present case where the mothers did 
not appear and did not act for the ap- 
pellants, We are referred by appellants’ 
counsel to various rulings among which 
we may mention the case of Bhuta Mai 
V. Mar Kishan Mas (2j where a notice 
was issued for appointment of guardians 
to a minor but there was no formal 
order. It was held that in default of a 
formal order the minors were entitled 
to get the decree set aside. A similar 
rule was laid down in Hanuman Prasad 
V. Mahomed Ishaq (3) and Champi v. 
Tarackand (4). In another set of rulings 
Kannu Mai v. Indarpal Singh (5) and 
Gokul Kalwar y. Chandar Sekhar (6) it 
was held that a mortgagor to save the 
payment of Interest after the deposit of 
mortgage money in Court has to see 
that a proper guardian is appointed for 
minor mortgagees. We consider that 
the case of a claim for mesne profits 
should be governed by the same rules 
as the case of the saving of interest. 
Therefore wa consider that it is neces- 
sary for a proper guardian to be ap- 
pointed, that is for notice to be served 
nob by substituted service, but by ordi- 
juary service on a person who is capable 
of becoming a guardian and who agrees 
expressly or by indication to become a 
guardian, 

Accordingly, we allow this appeal 
and we set aside the order of remand of 
the lower appellate Court and we res- 

(1) [1903] 30 Cal. 1021=30l.”~A~18a=7 C. \Y. 

N. 774 (P. C.). 

(2) [1902] 24 All. 383=(1902) A. W. N. 76 

(3) [1905] 99 Ail. 137=sll905) A, W. N. 229= 

2 A. It, J, 616. 

' (4) A. I. E. 1924 All. 892=46 All. 744. 

' {61 A. 1. K. 1923 All. 183=45 All. 273, 

‘ <6) A, I. R. 1926 All. 665=48 All. Gil. ' ' 


tore the decree of the Court of first in- 
stance. The defendants will receive 
costs in the lower appellate Court and 
in this Court., 

v.S./r.K. Appeal allowed, 
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SULAIMAN AND KeNDALL, JJ. 

Ba?7i Das and others — Defendants— 
Appellants. 

V. 

Debu and others — Plaintiffs — Respon- 
dents. 

Second Appeal No. 1693 of 1927, Da- 
cided on 3Ist March 1930, against de- 
cree of Sub-Judge, Benares, D/- Ist 
August 1927, 

^ Transfer of Property Act, S. 53— Pre- 
sumption arises in cases of future creditors 
also. 

The praaumptioQ under S, 53 arises in cases 
of future creditore also and it is not neoesaary 
that man should be actually indebted at the 
time he makes the transfer, for if he does so 
with a view to being indebted at a future time 
his conduct may ba equally fraudulent. While, 
therefore, a litigation is actually peuding and 
the defendant has every reason to believe that 
he will be made liable to pay ths mesne pro- 
fits, if in order to evade such payment he puts 
the property in possession of another under a 
document which is wholly without ooasldera- 
tion, the presumption under S. 53 ariaas as to 
the intention being fraudulent : 39 Bom. 507, 
Disl, ^ [P 611 C 1] 

Hem Chandra Muherji — for Appel- 
lants. 

Avibika PrasaS~ioi Eeapondenta. 

Kendall, J. — This is a defendants 
appeal arising out of a suit for a de- 
claration that a deed of gift dated 10th 
December 1924, was not fraudulent 
and had not been executed with intent 
to defeat or delay the claim of the 
creditors of the donor. It appears that 
a suit wa 3 _ brought against Mt. Sundra 
for possession of a house and mesne 
profits, and the house in question was 
attached before iudgment, -but 
was withdrawn on 9bh December 
with liberty to sue afresh. The second 
suit was filed on 10th December 1924. 
On this last mentioned date the,, dee^ 
of gift was executed by the defendan 
-Mt. Sundra. Both the Courts below 
have found as a fact that it was 
ted with a fraudulent intention to deieac 

the claim of the plaintiffs. 

The learned advocate for the appai* 
lants .contends that inasmuch as on 
the date of this gift the claim of the 
plaintiff was only for mesno prohM 
which were in the nature of unliq 
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‘dated damages, he could not be con- 
-sidered a creditor of the vendor, and 
•S. 53, T. P, Act, would therefore not 
apply. In support of this contention 
ha relies on the case of Vas^^deo Baghu- 
nath Oka v. Janardan Sadashiv Apte 
{l). That case is clearly distinguishable, 
for there the person who was trying 
to take advantage of S. 53 was an 
auction purchaser of the property. The 
Bombay High Court held that he was 
not a creditor of the vendor. They 
further held that he had no interest in 
the property at the time of the previous 
transfer. 

It seems to us well settled that all 
future creditors are within the scope 
of this section. It does not appear to 
be necessary that a man should be 
actually indebted at the time when ho 
makes the transfer, for if he does so 
with a view to being indebted at a 
future time his conduct may be equally 
fraudulent. In the present case a liti- 
gation was actually pending and the 
defendant had every reason to believe 
jthat she would be made liable to pay 
Ithe-mesne profits. If in order to evade 
jsuoh payment she put the property in 
possession of another under a document 
which was wholly without consideration 
the presumption under S. 53 arose and 
the Court below was justified in re- 
cording a finding that the intention was 
fraudulent. The appeal .is accordingly 
dismissed with costs including in this 
Court fees on the higher scale. 

v,b./r.k. Appeal dimis^ed, 

(1) [1915] 39 Bom. 507-29 I. C. 497-17 
Bom, D. B, 522. 

A. 1. R. 1930 Allahabad. 611 

Mukerji and Bennet, JJ. 

}Kashi Prasad — Plaintiff — Appellant. 

V.1 

Amhika Prasad and others-~‘DQiQa- 
‘dantrs — ^Bespondents. 

Letters Patent Appeal No.. 68 of 1929, 
'Decided on7bb March 1930, against the 
judgment of Boys J., D/- 2ad January 
"1929 and reported as A. I. i?. 1929 
All 165. 

(a) U. P. Land Revenue Act (3 of 1901) 
'S. 42— Termt ‘*cla»»” and ‘‘tenure” and 
'tcepa eaplained. 

The “oIbab” ■hows whetbsi a tenant Is a fixed 
tiate tenant or an oooupanoy tanant^or a ooc- 
'Oeoupanoy tenant. Tne “tenure*’ would indi- 
'>oate tbs 'teriufl under which a partloalat 


tenant holds land. It might ba that he is 
holding under service -tenure or for a parti* 
oular term of years or as a permanent lessee 
and 30 on. The scops of 3, 42 therefore is 
very limited and is limited to the case of a 
dispute relating to class and tenure, and con- 
sequently where the question is who is the 
*'enant, S. 42 has no relation to such a dispute, 
It is only in the case of a named tenant, that 
She question of his class or tenure would arise. 

[P 014 G 1] 

{b) U. P, Land Revenue Act (3 of 1901), 
Ss. 39, 40 and 42— Settlement of dispute 
between rival tenants by Assistant Collector 
—Civil Court’s jurisdiction is not ousted, 

A. L R. 1929 All. 165 Reversed. 

Since in a proceeding under Sg, 39, 40 and 
42 a dispute has to be settled on the basis of 
possession and possession alone, the decision 
of an Assistant Collector under those sections 
does not oust the jurisdiction of civil Court 
with regard to the dispute between the rival 
tenants; A. I. jS, 1927 All, 780, Dist.\ A. I, R. 
1929 AIL 165 Reversed. [P 614 C 1] 

(c)- U, P. Land Revenue Act (3 of 1901), 
S. 233— Suit between rival claimants to 
tenancy is not cognizable by revenue 
Court, 

A .suit between rival claimants to a tenancy 
is not cognizable by the revenue Court. 

CP 614 C 2] 

M. L, Agarn'ala — for Appellant, 

N. P. Asthana, B, N, Sakai and Uma 
Shanker — for Respondents. 

Mukerji J. — This is an appeal against 
a judgment of a learned Judge of this 
Court and the only question for the 
decision is what is the legal effect of 
the decision said to have been given 
under S. 42, Land Revenue Act? 

The facts which have given rise to 
this .appeal, briefly, are as follows: 
One Mahesh Prasad was recorded in the 
reyenvie paperg as the occupancy tenant 
of certain holdings. He was a first cou- 
sin of the plaintiff Kashi Prasad and 
his brother Bindeshri Prasad. In the 
lifetime of Mahesh Prasad his sister’s 
three sons, Amhika Prasad, Bhagwati 
Prasad and Kedar Prasad who were the 
first three defendant in the suit, out of 
which this appeal has arisen, made an 
application to the revenue Court to have 
their names recorded along with that 
of Mahesh Prasad, -on the ground that 
they were Mahesh Prasad’s sister’s 
sons and were joint in cultivation with 
him. Bindeshri Prasad, defendant 4 in 
the suit, who is the elder of the two 
brothers, .namely himself and Kashi 
Prasad, filed an objection in the revenue 
Court. Before any decision could ba 
arrived at Mahesh Prasad died. Then 
the question arose as to whose name 
should be recorded in the revenue 
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papers in place of Mahesh Prasad* The 
case of Bindeshri Prasad was that 
Mahesh Prasad was only nominally^ a 
tenant, but as a matter of fact, ^Bin- 
deshri Prasad and his brother Kashi 
Prasad were the tenants of the holding 
and they alone were in possession of 
the same. On behalf of Ambika Prasad 
and his brothers, the contention was 
that they, as the nephews of Mahesh 
Prasad and as persons who were jointly 
cultivating the holding, should be en- 
tered in the revenue papeis. The 
zamindar, a lady, Roshna Khatun was 
made a parcy to the proceedingSi It 
appears that she, to start with, denied 
that either of the xiarties was entitled 
to be entered in the village papers in 
place of Mahesh Prasad , but, later on 
she received a nazrana of Rs, 100 from 
Ambika Prasad and his brothers and 
she agreed to the entry of these persons’ 
names in the village papers. The As- 
sistant Collector took up the matter and 
came to the conclusion that Mahesh Pra- 
sad was the real tenant of the holding 
and that Bindeshri Prasad and Kashi 
Prasad were not the tenants. He also 
held that although Bindeshri Prasad and 
Kashi Prasad were collateral relations 
of Mahesh Prasad they could not suc- 
ceed to him because they were not in 
joint cultivation during the lifetime of 
Mahesh Prasad. As regards Ambika 
Prasad and his brothers the Assistant 
Collector was of opinion that they too 
could nob succeed. They were not 
among the heirs enumerated in S, 22, 
Tenancy Act of 1901, although they 
were cultivating the holding jointly 
with Mahesh Prasad. In the result, 
the Assistant Collector, having found 
that Ambika Prasad and his brothers 
were actually in possession, directed 
that their names should be recorded 
as non- occupancy tenants, holding for 
a period of one year. He rejected the 
application of the zamindar that 
Ambika Prasad and his brothers should 
be recorded as occupancy tenants of 
the holding* 

After this litigation in the revenue 
Court, Kashi Prasad filed the suit in the 
civil Court and he prayed for the follow- 
ing reliefs. He asked that it might be 
declared in favour of himself and his 
brother defendant 4 that they were 
the tenants of the several holdings 
in suit. Failing this declaration 
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he asked for possession of the hold- 
ings jointly with his brother Binde- 
shri Prasad. Lastly , he asked, 
for costs. 

The defence raised by Ambika Prasad 
and his brothers was that the holding, 
belonged to Mahesh Prasad alone and 
that the suit was barred as res judicata 
owing to the decision of the revenue 
Court. The zamindar is no party to 
the suit. The Munsif dismissed the 
suit. 

On appeal by the plalntifi, the learned 
Subordinate Judge who heard the ap- 
peal came to the conclusion that the de- 
cision of the revenue Court was a bar 
to the maintenance of the present suit. 
But the learned Judge held, on the 
merits, that as regards one holding, 
namely No. 142, it was the property of 
the plaintiff’s father Madho Prasad, 
although the name of Mahesh Prasad 
alone had been recorded in the revenue 
papers. In the result the appeal failed 
on the point of law and it was dismissed. 

The matter came up before a learned 
single Judge of this Court on plaintiff’s 
appeal and the learned Judge had deci- 
dided that the decision on ’the point of 
law arrived at by the learned Subordi- 
nate Judge was correct. 

Before us this decision has been as- 
sailed. The judgment of the revenue 
Court is on the record. The Assistant 
Collector gave his decision on 25th 
March 1925. There was an appeal to 
the Collector, but his judgment is not 
on the record. There was a second ap- 
peal to the Commissioner, and he dis- 
missed the second appeal on 27th August 
1925 on the ground that the .finding of 
the Assistant Collector was a finding of 
fact and therefore no second appeal was 
maintainable. 

Now we proceed to examine the judg- 
ment of the learned Assistant Collector 
and to see what was the legal effect of 
that judgment. The Assistant Collector 
does not say under what section of the 
Tenancy Act, 1901 or the Land Eevenue 
Act of the same year, he was investigat- 
ing the claim. It has been, however, con- 
ceded by the learned counsel for' the 
parties before us that the proceedings 
started under S.39, Land Bevenue Act, on 
the death of Mahesh Prasad. The ori- 
ginal application of Ambika^ Prasad an 
others for being entered as joint tenants 
with Mahesh Prasad fell through, am- 
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rally'i an the death of Mahesh Prasad, 
iihe question was, who was entitled to 
■be entered in place of Mahesh .Prasad 
as occupancy tenants of the several 
'holdings. Although we gather from the 
^judgment of the Assistant Collector that 
the zamindar appeared on the scene we 
do not find that he was taking any ac- 
tive interest in the matter beyond what 
we have already stated. The Court 
framed three issues, and they were as 
follows: 

1. At8 Ambika Prasad and bis brothers the 
daughter's sons of Munna Lai and did they 
share in cultivation with him at the time of his 
death, and are they in possession of the land 
■in suit with occupancy rights ?• 

2. Did Bindeshri Prasad share in cultiva- 
tion with Mahesh Prasad, the last occupancy 
tenant of the land in suit, as his nearest col- 
lateral and is be in possession of it with occu- 
pancy rights? 

3. What should be the entries in the village 
papers.? 

It will be noticed that the Assistant 
Cellector entirely misconceived the ap- 
plication of Bindeshri Prasad. Bindeshri 
Prasad never claimed to succeed to 
•Mahesh Prasad. His claim was that 
he and his brother Kashi Prasad were 
the occupancy tenants of the holding 
and it was immaterial whether Mahesh 
Prasad ’died or was alive. Bindeshri 
Prasad never claimed as successor to 
Mahesh Prasad. The Assistant Collec- 
tor, however, did go into the question of 
title and came to the conclusion that 
Bindeshri Prasajd's ancestors and Mahesh 
Prasad’s ancestors had separated and 
there was nothing in common. He came 
to the conclusion, as already stated, that 
Ambika Prasad and his brothers were 
sister's sons of Mahesh Prasad, but they 
had no right to succeed to the occu- 
pancy fcenaucy, although they were 
joint in cultivation with Mahesh Pra- 
sad. The Assistant Collector nega- 
tived the right of Bindeshri Prasad and 
in the result made the order already 
quoted. 

It is claimed on behalf of the respon- 
dents, that this judgment operates as 
ICS judicata on the present controversy. 
In this Court, it has been over and over 
again held, that a suit between rival 
tenants is cognizable by the civil Court. 
It is to be remembered that the present 
iiiib was instituted before the Tenancy 
Act of 1926 came into force. It must, 
tbetefore, be taken for granted that the 
fiuit, as framed, and the suit to which 


the zamindar was not a party, was 
prima facie cognizable by the civil 
Court. Then, the question is, whether 
the decision of 25th March 1925 given 
by the Assistant Collector ousts that 
jurisdiction of the civil Court. 

It is claimed for this judgment of the 
Assistant Collector that it was given 
under S. 42, Land Revenue Act, although 
there is no indication in the judgment 
itself that the Assistant Collector was 
proceeding under S. 42. Bub we may 
assume that ha did so. We are, how- 
ever, of opinion, that the scope of S. 42 
is very much limited. 

Section 39, Land Revenue Act of 1901, 
and Ss, 40 and 42 are all to be read to- 
gether. S. 39 starts with the proce- 
dure to be observed in the case of 
transfers and charges affecting interest 
in land other than those referred to in 
S. 34, This means that where the ques- 
tion of transfers and charges relating 
to non-proprietary rights, in respect of 
which a register under Cl. (e), S. 32, is 
to be maintained, arises, this section 
indicates the procedure. S. 40 lays 
down that in case of a dispute regard- 
ing entries in the annual registers 
(which include the register under Cl. (e) 
S. 32). the dispute shall be decided on 
the basis of possession. To start with, 
therefore, possession and possession 
alone is the criterion for entry of names 
in the revenue papers, S. 40 also lays 
down, although we are not concerned 
with this aspect of the case, that where 
possession cannot be ascertained, a 
summary enquiry would be held as to 
the person best entitled to the property 
and that person shall be put in posses- 
sion. Now, a dispute having arisen on 
the death of Mahesh Prasad (for it does 
not matter whether Mahesh Prasad was 
really dead or alive) that dispute was 
to be settled on the basis of possession! 
and possession alone. Then we comej 
to S. 42. It runs as follows : 

*‘la case of any dispute respsotiug tbe olass 
of tenure cf any tenant, the Colleotor shall 
decide according to the principles laid down 
in the North-Western Provinces Tenancy Act, 
1901, or the Oudh Bent Act, 1866, as the case 
may be,” 

It will be noticed that it is only in 
the case of a dispute of a particular kind 
that the Collector is directed to proceed 
to decide in accordance with certain 
principles mentioned therein. That dis- 
pute relates to “the class or tenure of 
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any tenant-," On a natural reaclingof 
the words, this means that where the 
question is, who is the tenant, S. 42 
has no application at all. Given the 
tenant, the question must be, what is 
the class to which he belongs, or what 
is the nature of his tenure ? The word 

tenure" is not defined in -the Land 
Revenue Act, 1901. We have looked 
into Murray’s New English Dictionary 
and we find the following meaning given 
init : 

“The conditions of service etc., under which 
a tenement is held of a superior," 

The ‘class’ shows whether a tenant is 
|a fixed rate tenant or an occupancy 
tenant or a non-occupancy tenant. The 
■‘tenure’ would indicate the terms under 
which a particular tenant holds land, 
It might be that he is holding ’under a 
service tenure or for a particular term 
iof years or as a permanent lessee and so 
Ion. The scope of S, 42, therefore, is very 
ilimited and is limited to the case of a 
j dispute relating to class and tenure. We 
need not repeat that and consequently 
where the question is: Who is the tenant 
S, 42 has no relation to such a dispute, 
jit is only in the case of a named tenant 
^tbat the question of his class or tenure 
would arise. It would be a mistake to 
read into S. 42 all the provisions of S. 
95, Tenancy Act 1901. S. 95 Ten- 
ancy Act mentions six items as to 
which a declaration may be obtained 
either by the landholder or the tenant. 
S. 42 is confined probably to only two 
of these items. But in any case it ex- 
cludes Cl. (a) which relates to “the name 
and description of the tenant of the 
holding." Cl. (b) will come under 
the word “class" under S. 42 and the 
Gls. (c) to (f) may come under the word 
“tenure," namely the conditions of hold- 
ing. But in DO case Cl. (a), namely 
name and description of the tenant can 
come under the provisions of S. 42. 

This being our opinion, on the scope 
.of S. 42, assuming that the judgment 
was given under that section, it seems 
to follow clearly that the Assistant Col- 
lector’s decision, namely the plaintiff’s 
(brother or the plaintiff himself, was not 
‘entitled to the tenancy cannot operate 
^as res judicata in the present proceed- 
ings. The Assistant Collector had to 
decide the case only on the basis of 
possession and he bad no doubt that 
Ambika Prasad and his brothers alone 


were in‘po 930 ssion. He gave effect toj 
this finding by recording their names. 

A large number of cases has been, 
cited before us, but they were decided: 
on the peculiar facts involved in them* 
The only case that has some bearing is 
the case of Sheomber Singh v, Sheomher 
Singh (1), because it contains a mention 
of S. 42, Land Revenue Act. But that 
case is clearly distinguishable, inasmuch 
as it was a suit in the civil Court bet- 
ween the zamindar and the person de- 
clared to be the tenant whereas the pre- 
sent case is asuitbetween rival tenants. 
There may be, in this judgment some* 
observations in the latter part of the 
case, with which we may find ourselves 
unable to be in agreement But for rea- 
sons already given we need not discuss 
the matter. 

It was next argued that as the land- 
holder was not a party to the present 
proceedings, he might take effectual 
steps to eject the plaintiff. On this 
ground it was further argued that this 
Court should refrain from making a de- 
‘ cree which might be ineffectual or . 
which might be disregarded by the re- 
venue Court eventually. But we are 
not concerned at all with this aspect of 
the case. As already stated, in oases 
after cases, this Court has held that a 
suit between rival claimants to a ten- 
ancy is not cognizable by the revenue 
Court and we have no reason to decide 
otherwise. It .would not necessarily 
follow that our judgment would be use- 
less fcto* the party in whose favour it 
would be pronounced. 

In the result* the suit should succeed 
partially. The lower appellate Court 
has found .that the plaintiff and de- 
fendant 4 are the real tenants of the 
holding No. 142 only. Defendants 1 to 
3 must be assumed to be in possession 
because their names have been entered 
in the revenue papers on the basis ol 
possession. 

In the result we set aside the decrees 
of the Court below, including the judg- 
mont of this Court and grant to the 
plaintiff a decree for possession over 
No. 142 jointly with defendant 4 Bin- 
deshri Prasad. We grant a declaration 
to the plaintiff that the holding No. 29 
belongs to him and defendant 4 jointlyi 
their title to it being undisputed by the 
defendants. The nf the claim 

"(T) A, I, B. 1927 All, 780. 
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stands dismissed. Tbe appellant 'will 
have his costs of both of his 'appeals in 
this Court. As regards the costs in the 
Court of first instance and tbe lower ap- 
pellate Court parties will pay their 
own, as they have succeeded almost 
equally. 

V.B./r.K, Order accordingly , 
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Sen and Niamatullah, JJ 

Co-operative Company, Ltd.. Saharan- 
pur — Defendants — Appellants, 

V, 

Bhagtoan Das & Co. — Plaintiffs — Res- 
pondents. 

Second Appeal No. 727 of 1927, Deci- 
ded on 11th April 1930, against decree 
of Addl. Sub-Judge, Saharanpur, D/- 
19th January 1927. 

(a) Company — Company with limited 
liability undertaking to fell tbare$ belong- 
ing to shareholder-" Position of Managing 
Director is of fiduciary character^Advan* 
tage obtained by him roust go to owner of 
shares— Trusts Act, S. 88. 

Where a company with a limited liability 
nndeitakoB to sell tbe shares belong! og to one 
of its share- holders, the position of itsManag* 
ing Director in negotiating and completing 
the sale is clearly one of a fiduciary charac- 
ter. Utmost good faith should be expected 
ftud should be insisted upon in transactions 
of this description. If any advantage was ob- 
tained by the Managing Director . as the fruit 
of the sale, whether the purchase was made in 
his name, or in tbe name of his miuor sons, 
the benefit must go to the owner of the shares, 

[P 616 C 1] 

(b) Evidence Act, S. 91— Document embo- 
dying only some terms of contract — Oral 
evidence of other terms is admissible. 

Where there is a document in writing which 
does not contain the entire agreement between 
the parties but embodies only some of the oon- 
ditions, oral evidence to prove oertain other 
terms wbioh had been agreed upon and which 
ate not inoonsistent with the written inetru- 
lusnt is clearly admissible in evidence. 

[P 616 0 2] 

(c) Vendor and Purchaser — Ordinarily 
^rchaser of shares is entitled to dividends 
dadated subsequent to purchase— But if 
there is contract to tbe contrary to sell 
only the shares without dividends accrued, 
anterior to sale, -purchaser cannot deprive 
■oiler of bis right to such dividends. 

Ordinarily and in the abgenoe of a contract 
to the contrary, a pntobaser of shares is on- 
titled to all the dividends, which may have 

declared after the date of the purchase, 
^hete is nothing in law to preclude a share - 
holder from selling the shares only and re- 
Mrving the dividends to himself. Where 
■hares are told, no matter whether by private 
tioaty or by ptiblio sale and it is definitely 
fi&deritood that tbe shares and^ not the divl* 
don^t OB, the iharts are the Bnbjeot of bargain, 


tbe purchaser canoot deprive the original 
owner of his right to tbe dividend of a period 
anterior to the sale, even though the dividend 
may have been declared subsequent to tbe 
date of the purchase : Black v. liomersham, 
4 Ex. D. 24, not Appl. [P 617 C 1, 2] 

N. P. Asthana — for Appellants. 

G. S, Pathak — for Respoodents. 

Sen, J.— This is an appeal by the 
defendants from the judgment and 
decree of the learned Additional Sub- 
ordinate Judge of Saharanpur affirming 
the decree of the City Munsif in a suit 
for recovery of dividends on certain 
shares with interest, The plaintiff 
claimed a decree for Rs. 1050 principal 
and Rs. 31 interest against the defen- 
dant company. Messrs. Bhagwan Das 
& Co., owned seven shares in the Co- 
operative Company Ltd. Lala Nemidas 
is the banking and managing proprietor 
of the plaintiff firm. Dr, Brijbehari 
Lai is the Managing Director of the 
defendant company. The financial year 
of the defendant company begins with 
1st April and ends with Slst March of 
the following year. 

On or about 13th April 1925, Lala 
Nemidas intimated to the defendant' 
company that he was desirous of selling 
his seven shares. He constituted the 
defendant company as his agent for sell- 
ing the same. The company could 
have refused to take up this business 
and could well have asked the plaintiff 
to sell tbe shares without the mediation 
of the Co-operative Company Ltd., or 
its Managing Director, The company, 
however, agreed to act for the plaintiff 
and to negotiate and complete the sale, 
Tbe plaintiff alleges that be authorized 
tbe sale of the shares only but not the 
dividends on the shares which had ac- 
crued due for the financial year ending 
with Slst March 1926. The plaintiff 
avers that the defendant was cognizant 
of these terms and bad agreed to sell 
tbe shares upon those terms. The 
powers of the Managing Director of the 
defendant company are not clear from 
the papers on the record. Neither the 
Articles nor the Memorandum of Asso- 
ciation has been produced in this case. 

In the negotiation between the par- 
ties, Dr. Brijbehari Lai represented tbe 
defendant company. Ho does not ap- 
pear to have ever been approached in 
his personal capacity. Indeed, the 
identity of Dr. Brijbehari Lai with tbe 
Co-operative Company Ltd,, has not 
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bean denied in the course of the suit. 
The two are indissolubly connected and 
intermixed. This identity has not been 
cither repudiated or even controverted 
by the defendant in the Courts below, 
The shares in question have been pur- 
chased by the minor sons of Dr, Brij- 
behari Lai. This matter, however, was 
studiously withheld from the plaintiff. 
Where a company with a limited liabi- 
lity undertakes to sell the shares be- 
longing bo one of its shareholders, the 
position of its Managing Director in 
negotiating and completing the sale is 

■ clearly one of a fiduciary charactei*. 
Utmost good faith -^should be expected 
and should be insisted upon in transac- 
tions of this description. If any advant. 
iage was obtained by the Managing 

■ Director as the fruit of the sale, 
iwhether the purchase was made in his 
name, or in the name of his minor sons 
the benefit must go to the owner of the 
jshares. The suit, however, is not 
[directed against Dr. Brijbehari Lai and 

no decree has been passed against him. 
On the SSnd April 1925, the defen- 
dant sent to the plaintiff a cheque for 
Es. 2,800 as the price of the seven shares 
sold. The dividend of the shares had 
not been declared by that time. The 
dividend was declared on the 20bh July 
1925. It may be noticed here that 
although the transaction was between 
business people, the entire contract bet- 
ween the parties was not reduced to 
writing. The terms of the negotiations 
which ultimately matured into the con- 
tract had to be collected partly from 
the depositions of Babu Nemidas and 
partly from certain letters which are 
on the file. Babu Nemidas was posi- 
tive that he had authorized the sale of 
the shaves but not the dividends there- 
on. He has been believed by the 
Courts below. The letters referred to 
above are corroborative. 

On the 10th July 1925 Dr. Brijbehan 

Lai wrote to the plaintiff as follows : 

“With reference to your letter No. 6903, 
Gated the 8th July 1925 we bag to ioform yon 
that no dividend hag been declared and the 
matter of the dividend will be deoided by the 
company in its general meeting to be held on 
the 20th instant. If any dividend is declared 
to the year 1924 to 1925 then it will be sent 
for you.*’ 

After purchasing the shares in the 
names of his minor sons, Dr. Brijbehari 
Lai appears to have been very- active 


and sedulous in devising means and 
projects with a view to appropriate the 
dividend himself and to deprive the 
plaintiff of the same. The first step 
taken was to ignore the letter dated 
the lObh July 1925. When the plaintiff 
asked for the payment of the dividend, 
he was told that the matter was to be 
determined by a reference to the Eegis- 
trar of the Joint Stock Companies, It 
is difficult to understand how the 
Eegisbrar of Joint Stock Companies 
could be treated as an arbitrator in the 
matter between the plaintiff and the 
defendant as regards the claims to the 
dividend on the shares sold. The next 
step taken was to refer the matter to a 
general meeting of the share hold era. 
The plaintiff had already sold his shares 
and was no longer a shareholder. 
Behind his back, a resolution was 
passed that the purchaser and not Babu 
Nemidas was entitled to the dividends 
in controversy. This resolution of the 
share-holders could not override the 
contract between the parties. 

Lastly, it was urged that the shares 
were sold unconditionally on the 13th 
April 1925 without any reservation in 
favour of Lala Nemidas as regards the 
right to the dividends. This document 
dated the 13th April 1925 was not a 
formal instrument and did not contain 
the terms of the entire contract. There 
was nothing to preclude the plaintiff 
from showing that some additional sup- 
plementary agreement had been arrived 
at contemporaneously with the prin- 
cipal one, the terms of some of which 
were set out in the letter dated the 
13th April 1925. 

The point was vigorously argued that* 
it was not within the competence of 
the trial Court to let in oral evidence 
deviating from the terms contained Id 
the letter above mentioned. It waS' 
contended that the statement of Babu 
Nemidas that there was a contract to sell 
the shares but not the dividend sought 
to have been ruled out as inadmis- 
sible in evidence. Where there is a docu- 
ment in writing which does not contain 
the entire agreement between the 
parties but embodies only some of 
the conditions, oral evidence to prove 
certain other terms which had^ beoo 
agreed upon and which are hot incon- 
sistent with the written instrutnent is 
clearly admissible in evidence. The 
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trial Coui't therefore was justified in 
admitting evidence to prove the terms 
of the original contract and the oral 
evidence so admitted was not in con- 
travention of S. 91, Evidence Act. 

The concurrent findings of the Courts 
below are against the defendant-appel- 
lant. It has been definitely found that 
the plaintiff authorized the sale of 
the shares but not the dividends of the 
same which had already fallen due. 
It is contended, however, that as a 
matter of law, the sale of the shares 
necessarily involves the sale ■ of the 
dividends which had already fallen 
due. This appears to us to be too 
wide a proposition which lacks the 
support of either principle or authority. 

Both in this country, and at the 
Stock Exchange, the price of shares is 
subject to constant fiuctuation, In 
this rise and fall, one of the determin- 
ing factors in fixing the price of the 
shares is that dividend is taken into 
account and treated as an integral part 
of the shares sold. There can, however, 
be no legal bar to a contract to sell 
the shares only to the exclusion of the 
dividends which had already become 
payable. Wa have no doubt that 
ordinarily and in the absence of a con- 
tract to the contrary, a purchaser of 
shares is entitled to all the dividends, 
which may have been declared after the 
date of the purchase. The general rule, 
‘however, may be modified by a special 
stipulation. In Black v. Homersham (1) 
the facts were that on 1st August 
certain shares of a company were sold 
by auction and a deposit was paid. The 
transfers were signed on 29th August. 
The conditions of sale were silent as 
to the dividends. On 21th August a 
dividend was declared in respect of a 
period antecedent to the sale by auction, 
dt was held that the dividend belonged 
to the purchaser. Kelly, C. B,, was of 
opinion that the completion of the sale 
bad relation back to the time when the 
oontract was trade, which vested from 
the moment the right to that share in 
the purchaser. Clearby, 0. B., also took 
the same view, but his opinion was 
founded principally upon this reason 
that the value of the shares invariably 
fell immediately after the payment of 
the dividend : 

‘ U) U8T8]4 Ex, D. 2*=i8 L. J. Ex. 79=39 
I/, T. 671=587 W. B. 171. 


“The purchaser bought at tho value before 
dividend, aatl if ho does not receive it he will 
be paying so much more for bis share than he 
bargained for.’’ 

Dr. Brijbehavi Lai had bargained for 
the purchase of the shaves to tlie ex- 
clusion of the dividends due thereon. 
There is nothing in law to preclude a, 
share-holder from selling the .shares 
only and reserving the dividends to 
himself. Where shares are sold no 
matter whether by private treaty or 
by public sale and it is definitely under- 
stood that the shares and not the divi- 
dends on the shares are the subject of 
bargain, the purchaser cannot deprive 
the original owner of his right to the 
dividend of a period anterior to the- 
sale, even though the dividend rray 
have been declared subsequent to the' 
date of the purchase. 

The defendant company therefore 
had no right either to withhold the 
payment of the dividend from the plain- 
tiff or to pay the same to tho purchaser. 
We are clearly of opinion that the 
plaintiff's claim was rightly decreed. We 
dismiss this appeal with costs including 
in this Court-fees on the higher scale. 
s.n./r.k. Appeal dismissed. 
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Young, J. 

In the matter of the Sonardih Coal 
Co . , td . 

Misc. Casa No. 567 of 1926, Decided 

on 2lst March 1930. 

(a) U. P. Court of Wards Act (4 of 1912), 

S. 17— Appiication. 

Sgction 17 ouly applies to any claim existing 
at the date of the publication of the notice. 

[P 618 G 2] 

(b) Companies Act, S. 156 — Liability of 
contributories as regards balance of share 
money becomes claim only when Court is 
satisfied that call is necessary. 

When a company goes into liquidation and 
an official liquidator is appointed, the contri- 
butories are only liable to pay up the balance 
of thftir sbato moiifly thon unoallsd m Spud 
when the Court U satisfied that the financial 
condition of the company is that a call 

is necessary to dieebarge the liabilities of the 
oompanv. The shareholder is not liable to 
pay one'farthing of the uncalled share money 
until the Court has made such an order and 
the call then becomes a claim on the contri- 
butory. GIB C 2) 

(c) Companies Act, S. 184— Application 
for varying list of contributories— There is 
no conflict for placing Collector on list bet- 
ween Companies Act and U, P. Court of 
Wards Act. 

There is nothing in the Court of Wards Act 
which confiicta with the Companies Aot in the 
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matter of allowing an application for the vary- 
ing of the list of contributories by placing 
upon it the name of the Collector in lieu of 
the name of person whose estate has been 
taken ever by the Court of Wards. [P 619 G 1] 

P. L. Banerji — for the Company, 

U. S. Bajpai — for the Collector of 
Mirzapur. 

Judgment. — This is an application 
of the official liquidators of the Sonardih 
Coal Co., Ltd. in liquidation, to place 
the Collector of Mirzapur upon the list 
of contributories in lieu of Mahant Per- 
inanand Gir, who was placed upon the 
list of contributories on 20th January 
1928. On 22nd June 1928, a call of 
Re, 1-4-0 was ordered by this Court. 
On Gth August 1928, the contributory 
not having paid the amount of the call 
a decree was passed by this Court for 
the amount, namely Rs. 1,250. Execu- 
tion proceedings were taken in the 
Munsif’s Court of Mirzapur, and on 17th 
June 1929 Rs. 735 was collected by way 
of execution. This left a balance of 
Rs. 553-8-0, including costs of execution, 
due from the contributory to the official 
liquidators. On 24th June 1929. the 
estate of the contributory was taken 
over by the Court of Wards and on the 
29th June a notice was published in 
the Gazette under S. 15, Court of Wards 
Act. In the month of August 1929 
notice was given to the Collector of the 
existence of the claim for the balance 
of the call under S. 17 (1), Court of 
Wards Act, and in the month of March 
1930 the Collector has paid the balance 
of this call to the official liquidators. 

The official liquidators, however, find- 
ing that the amount of the first call 
has not been sufficient to satisfy the 
debts of the company, contemplate 
applying to this Court to order another 
call upon the contributories. It is clear 
that as Mahant Permanand Gir is now 
under the Court of Wards the Collector 
in the ordinary course of events would 
represent Permanand Gir and, subject 
to the argument of the Government Ad- 
vocate who appears for him, to which 
I shall allude hereafter, he ought to be 
in the list of contributories in place of 
Mahant Permanand Gir. The official 
liquidators have in this application 
applied that the list of contributories 
should be' varied under S. 184, Com- 
panies Act, and that the name of 
the Collector of Mirzapur should be 


placed upon the list of contributories in 
lieu of Mahant Permanand Gir. 

The Government Advocate, who ap- 
pears for the Collector, objects to an 
order being made and relies upon S. 17, 

Court of ^ards .“^ct. That section is 
as follows : 

" On the publication of a notification under 
S. 15 the Collector specified in the order of 
assumption, or any other Collector whom the 
Court of Wards may appoint in this behalf, 
shall publish in the Gazette a notice and in the 
vernacular calling upon all persons having 
claims, including decrees for money, whether 
secured by mortgage or not, against the ward 
or his property to notify the same in writing 
to such Collector within six months from the 
date of publication of the notice, ” 

He also relies on S. 18 of the, same 
Act which provides : 

' Subject to the provisions of S. 20 every 

claim of the nature specified in S. 17 

which is not notified under 3, 17, shall be 
deemed for all purposes .... to have been duly 
discharged provided that if the claimant oan. 
show sufficient cause for failure to oomply 
with the provisions of S. 17, the Collector 
shall receive his claim, and the claim so re* 
ceived shall be deemed to have been notified 
under S. 17.” 

The learned Government Advocate 
argues that this application is in the 
nature of a claim, that the claim has 
not been notified under S. 17 within six 
months of the publication of the notice 
and that, therefore, the application is 
barred under S. 18, Court of Wards Act. 

I am satisfied that the argument is 
based upon a misapprehension of tho 
effect of S. 17. That S. 17 only applies 
to any claim existing at the date of the 
publication of the notice. Even at the 
present moment there is no claim, in 
my opinion, existing against Mahant 
Permanand Gir by the official liquida- 
tors. When a company goes into liqui- 
dation and an official liquidator is ap- 
pointed, the contributories are only 
liable to pay up the balance of their 
share money then uncalled as and when 
the Court is satisfied that the financial 
condition of the company is such that 
a call is necessary to discharge the liabi- 
lities of the company. The shareholder^ 
is not liable to pay one farthing of the 
uncalled share money, until the Court 
has made such an order and the oasei 
then becomes a claim on the contribu- 
tory. There could not then be, in my 
view, any claim whatever by the offidial 
liquidators against Mahant Permanand 
Gir until such a call has been sanctioned 
by the Court. On the date of the notice 
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in the Gazette in this case the only 
claim then in existence was notified by 
the official liquidators under S. 17 to 
the Collector and that claim has been 
satisfied. If and when the official liquid 
dators apply to this Court for an order 
fora call, they have to satisfy this Court 
that such a call is necessary. If they do 
satisfy the Court that such a call is neces- 
sary the Court will make an order sanc- 
tioning a call* On that date, and on that 
date alone, whenever it may occur the 
official liquidators will have a claim 
against Mahant Permanand Gir or any 
representative of his within the meaning 
of S. 17, Court of Wards Act. That 
being 80 , the objection of the Govern- 
ment Advocate on behalf of the Collec- 
tor is without force. Further the notice 
to the Collector in the month of August 
^ 1929 was in my opinion sufficient to fix 
the Collector with notice that Mahant 
Permanand Gir was a contributory in 
this company in liquidation, and that 
therefore he might be liable for further 
calls. Even if, therefore, the argument 
of the learned Government Advocate is 
sound, I am of opinion that this notice 
would be sufficient notice of a “claim’' 
within the meaning of S. 17, Court of 
Wards Act, The official liquidators 

could in any event claim the benefit of 
the proviso to 8. 18. 

There is nothing in the Court of 
Wards Act which conflicts with the 

Companies Act in the matter of 

• allowing this application for the 
varying of the Hat of contributories by 
jplacing Upon it the name of the Collec- 
tor of Mirzapur in lieu of the name of 
IMabant Permanand Gir. I order, there- 
fore, that the list of contributories be 
varied accordingly. This order will 

carry costs of Ks. 150, that being the 
amount of fee which I have allowed the 
official liquidators to pay Mr, Piare Lai 
Banerji, who appeared on their behalf. 

V.B./r,k. Order accordingly^ 
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Mtjeebji and Bennet, JJ. 

Ishrt IPraead — Defendant” Appellant, 

V. 

Umna iai— Plaintiff ” Respondent. 

Letters Patent Appeal No, 77 of 1929. 
Decided on 15th April 1930, against the 
judgment of Dalai, J.. D/- 22Dd January 
1929. 


Civil P.C., S, 11, Expl, 5 — Compromiie 
in which parties have omitted part of dis- 
pute— Explanation does not apply. 

Explanation 5 apparently has a reference tO" 
what has been adjudicated by the 'Court and- 
not to the result arrived at by a compromise,, 
in which the parties have omitted to settle a 
part of their dispute. [P 619 C 2]; 

S, G. Das — for Appellant, 

(?. S Pathak — for Respondent, 

Mukerji, J. — Three points have been' 
argued in this appeal, namely, the res- 
pondent’s suit was barred as res judi- 
cata, that it was barred under 0, 2, R. 2- 
Civil P. C., and that on the merits the 
plaintiff was not entitled to possessiort 
as that amounted to a dispossession of 
a cosharer. 

It appears that the plaintiff brought 
a suit, No. 219 of 1925, for .possession of 
a certain plot No. 419 and for injunction 
with respect to two plots, namely, 415 
and 421, against the present appellant 
who was the defendant in the case. 
The parties came to terms. The plain- 
tiff’s suit for possession of plot 419 was- 
dismissed. His claim for injunction, 
with respect to plot 415 was decreed. 
Nothing was said about plot 421. The 
plaintiff brought the suit, out of which 
the present appeal has arisen, to recover 
possession of plot 421. It ‘has been 
found that at the date of the institution 
of suit No. 219 of 1925 the plaintiff was 
out of possession. The question is whe- 
ther the present suit is barred on any of 
the first two grounds taken by the ap- 
pellant. 

As regards the application of S. II, 
Civil P. C., it is clear that no adjudica- 
tion was arrived at by the Court, The 
parties agreed to settle their differences, 
and they kept silent as regards plot 421, 
It is said that by Expl. 5 any relief 
claimed in the plaint, which is not ex- 
pressly granted by the decree, shall, for 
the purposes of S. 11 be deemed to 
have been refused, but no copy of the- 
'decree has been filed. The^only docu- 
ment which is on the record is the com- 
promise. The appellant therefore ie 
not in a position to take advantage of 
the decree for the simple reason that it 
is not on the record. Again Expl, 5, 
apparently, has a reference to what bas^ 
been adjudicated by the Court and not 
to the result arrived at by a com pro- 
mise, in which the parties have omitted 
to settle a part of their dispute. In our 
opinion the suit is not barred by 8. 11 , 
Civil P. 0. 


620 Allahabad ISHRi Prasad v. Ram Krishak (Niamatullah, J.) 1930 


As ragarda fclia second point, our 
opinion is that it is not also barred 
■under 0. 2, R, 2, Civil P, C. The causes 
of action in the two suits are different, 
The cause of action for a suit for in- 
junction or declaration is something 
different from that of a suit for posses- 
sion. 

As regards the third point, it is con- 
cluded by the finding of fact arrived at 
by the lower appellate Court. The 
lower appellate Court found that the 
plaintiff, who is a cosharer of the land 
was in possession, and he was, therefore, 
entitled to turn out even the lambardar 
if he interfered with his possession. 
That being the case, the lambardar’s 
icensee could not take possession by 
turning out the plaintiff who was en- 
titled to possession by virtue of being a 
cosharer who was actually in possession. 
The appeal fails and is hereby dismissed 
with costs. 

V.B./ R.K. Appeal (Itsmissed, 
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Niamatull.ah and Kisch, JJ, 

Isnfi Prasad Misii — Def0ndant“*“Ap- 
pellant, 

V. 

Ham Kriskan Das —Plaintiff— Res- 
pondent, 

Second Appeal No. 951 of 1927, Deci- 
ded on Z5th April 1930, against decree 
of Addl. Sub-Judge, Benares, D/- Ist De- 
cember 1926, 

(a) Hindu Law — Religioui endowment— 
Endower appointing himielf firat ifaebait 
with power to appoint succesior — Right to 
Appoint succeiaor i« not txhautted by exer* 
cite of power and endower can revite bit 
deciiion. 

Where a person by a deed of endowment of 
bis property to religious institution appoints 
himseif the first shobait and reserves to 
bimself the power of appointing a suitable 
successor to bimself, the power eo reserved is 
not exhausted after being exercised onoe but it * 
entitles the person to make repeated nomina* 
tious. His ohoice remains unfettered and he 
is at perfect liberty to revise his views, Fur- 
ther, like all testamentary dispositions, Ms 
nomination is to speak as on his death and his 
last direction is to cancel all previous declara- 
tions on the subject. CP 621 C 1] 

(b) Practice — Discretion — Relief for 
declaration is discretionary and High Court 
will not interfere in second appeal with 
that discretion, 

A relief of declaration is discretionary with 
the Court which should be granted with due 
regard to all ciroumstarcasof a case and a High 
Court will not be justified in interfering with 


the discretion in second appeal : 14 I. C, 61 and 
41 All. 154, Ref, [p 621 C 1, 2] 

N. U padhiya — for AppelUnfc, 

K, N, Daghate — for Respoudenb. 

Niamatullah, J. — This h an appeal 
from the decree of the learned Addi- 
tional Subordinate Judge of Benares 
reversing that of a Munsif of that dis- 
trict in a suit brought by the plaintiff- 
respondent for a declaration that an 
agreement dated 2l3t May 1925 exe- 
cuted by him in favour of the defendant 
is ineffectual. In substance the suit 
was one for the cancellation of the 
aforesaid document. 

The plaintiff-respondent owned a 
house No. 12/S situate in the city of 
Benares. By a deed dated 7th May 1924 
he dedicated it to Sri Ram Ghandraji 
and constituted himself a shebait for 
life. The deed appointed five persons' 
including one Moti Lai as manager, 
Subsequently on 21st May 1925 he exe- 
cuted the agreement which is now 
sought to be cancelled by which he ap- 
pointed the defendant-appellant as a 
shebait to bold office after him and to 
be in possession cf the dedicated pro- 
perty generation after generation. 

Two fuits were instituted, one by 
Moti Lai and another by the plaintiff, 
the present respondent, whioh has given 
rise to this appeal impugning the vali- 
dity of the agreement dated 2l3t Hay 
1925. Both the suits were disposed of 
by the same judgment. No appeal has 
been preferred in the suit of Moti Lai 
which has been dismissed by both the 
Courts below. As regards the plaintiff’s 
suit the Court of first instance dis- 
missed it. The lower appellate Court 
has cancelled the agreement dated Slst 
May 1925 so far as it related to the 
appointment of a shebait in succession 
to the plaintiff after bis death. No 
relief was granted as regards the present’ 
position of the defendant-appellant 
which, according to the lower appellate 
Court, the defendant held at > the 
pleasure of the plaintiff under whose 
supervision he is to discharge certain 
duties in consideration of a right of 
residence in a part of the .dedicated 
house. The question wa are called upon 
to decide is whether, the decree of the 
lower appellate Court oancelluxg the. 
agreement dated 21st Hay 1925.30 far 
as it affects the defendant’s right to sao<{ 
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ceed the plaintiff as shebait there- 
under is correct. 

The learned advocate for the appel- 
lant has addressed two main arguments 
before us which seem to us to be mutu- 
ally destructive. Firstly, he urges that 
the declaration granted by the lower 
appellate Court is in respect of a 
truism. He, however, proceeds to 
contend that the defendant-appellant is 
entitled to succeed the plaintiff under 
the agreement of 21st May 1925 which 
in that respect is a valid and irrevocable 
document. We have carefully consi- 
dered the terms of the so called agree- 
ment dated 21st May 1925 and agree 
with the lower appellate Court that in 
so far as it nominates the defendant as 
the plaintiff’s successor in office it is of 
a testamentary character. By the deed 
of endowment dated 7th May 1924 the 
plaintiff reserved to himself the power 
of appointing a suitable successor to 
himself. It is not a power which is 
exhausted after being once exercised. 
In our opinion it enables the plaintiff 
to make repeated nominations necessi- 
tated by death, incompetency or other 
cause. His discretion in making a choice 
as regards his successor in office is un- 
fettered and he is perfectly at liberty to 
revise his views on that matter from 
time to time. Like all testamentary 
dispositions his nomination is to speak 
as on his death and his last direction is 
to cancel all previous declarations on 
jthe subject. The plaintiff was, there- 
ifore, competent to cancel the nomina- 
tion of the defendant which he did by 
executing another document dated 6th 
March 1926. 

As regards the argument that a decla- 
ration of what is palpably true should 
not be granted, reference has been made 
to two cases, i^arendra Bahadur Singh 
V. Basudeo Misra (1) and Ganga v. 
Kanhai Lai (2), both of which are only 
.authorities for the proposition that the 
i^elief of declaration is in the discretion 
of the Oonit. which should be granted 
with due regard to all the circumstances 
of the case. The view there expressed 
is unquestionably right. Each case, 
howeveri depends upon its own facts* 
if the document impugned in a suit is 
of such a character that if left standing 

m l919] 14 1. C. 81. 

1919] 41 All. 164=47 I. 0, 322=17 A,L. J. 
44. 
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it may be a fruitful source of litigation, 
the Court may well grant a declaration- 
to the plaintiff. The lower appellate 
Court considered the present one as 
a fit case in which the declaratory] 
relief should be granted in the exercise! 
of its discretion. In second appeal wei 
will not be justified in interfering witbl 
the exercise of that diseretion, Thej 
fact that the defendant-appellant has 
contested the plaintiff’s claim on the 
merits and maintained that the nomi- 
nation of the defendant-appellant once 
made by the agreement dated 21st May 
1925 could not be subsequently ques- 
tioned by the plaintiff was a justifica- 
tion for the lower appellate Court to 
have considered it to be a fit case fn- 
which all doubt as regards the defen- 
dant’s right to succeed to the plaintiff 
on foot of that document should be 
negatived if ho is not entitled so to suc- 
ceed. In substanco the question has 
reference bo the power reserved by the 
plaintiff in the deed of endowment to 
nominate his own succescor as shebait. 
It is clear to us that the nature and 
extent of that power is an important 
question in the case. 

In the view of the case that we have 
taken this appeal is dismissed with 
costs, including counsel's fee in the 
Court on the higher scale, 

v.B./R.K. Appeal dismissed. 
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Mukerji and Bennet, JJ. 

Pittam Singh and of fters— Defendants- 
— Appellants. 

V, 

Hukum Svujh and others — Plaintiffs 
—Respondents. 

Letters Patent Appeal No. 176 of 1929,. 
Decided on 4th April 1930, against 
judgment of Boys, J., D/- 19th April 
1929. 

Civil P. C., O. 47, R. I— Two connected 
nppenlf, one before tingle Judge and other 
before Bench filed by oppotite partiet— 
Bench deciding quettion of ‘importance to 
appeal before tingle Judge, but appeal hav- 
ing been decided under O. 41, R, 11, appel- 
lant before tingle Judge wat not aware of 
decition at bearing of hit appeal and hence 
applied lor review of decition in light of 
that fact— Held cate came within O, 47, 

R. 1. 

There were two connected appeals between 
the same parties one before a Bench of two 
Judges and the other before the single Judge of 
‘the High Court. Tbe respondent in one wa» 
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'the appollant in &he other and the matter at 

- issue was practically connected. The appeal 
before the two Judges was dismissed under 

'O. 11, B. H and no notice was issued to res- 
pondent. The other appeal was heard and 

■ decided, the appellant was till then unaware 
< of the dismissal of the connected ’appeal. The 

judgment was delivered but subsequently the 
appellant applied for review as the point on 
which the appeal was decided adversely to ap- 
pellant was decided in favour of the appellant 
' by the Bench. 

Held : that the case came within the pur- 

■ view of 0. IJ, R* 1- [f 622 C 1] 

A. P. Fandeu—iot Appellants. 
Bennet, J. — This is a Letters Patent 
•appeal by Pittam Singh and others, 
defendants, against the judgment of a 

• learned single Judge of this Court passed 
on 19th April 1929, in review of his 
former judgment in second appeal passed 
on 6th November 1928. The facts are 

' that there was a dispute in regard to two 
khasra numbers between the parties, 
'Hukum Singh on the one side and Pittam 
' Singh on the other. Hukum Singh 
brought a suit No, 109 of 1925 in the 
'Court of the Munsif and obtained a 

- decree, but the Court of first appeal 
•dismissed the suit of Hukum Singh and 

'the learned single Judge of this Court 
dismissed the appeal of Hukum Singh 
on Gth November 1928. Meanwhile 
Pitam Singh had brought a suit in the 

• Court of the Subordinate Judge for the 

• same two numbers, suit No. 699 of 1925, 
in which he obtained a decree but the 

! lower appellate Court dismissed the suit 
and there was a second appeal filed by 
Pittam Singh, No. 9l3 of 1927. That 
-.second appeal of Pittam Singh came be- 
fore a Bench of two Judges of this Conrfc 
on 18th July 1927 and was dismissed 
..under 0. 41, R, 11, Of that proceeding 
■ no notice was necessary to Hukum 
Singh. Consequently, when the appeal 
- of Hukum Singh was argued before the 
. learned single Judge of this Court in 
November 1928, Hukum Singh being 
•unaware of the dismissal of Pittam 
Singh's appeal as disclosed in his affi- 

• 'davit, did not bring the fact to the notice 

• of the learned single Judge. It has been 
' suggested that the afihdavit of Hukum 
'Singh is false on the point and that he 
must have known that the appeal of 

• Tittam Singh was dismissed. If that had 
been so, we cannot conceivo of any 

• •reason why Hukum Singh would not 
'•have brought the fact of the appeal of 
''Pittam Singh having bean dismissed to 
V the notice of the learned single Judge. 


Accordingly we consider that the 
learned single Judge was correct in 
accepting the affidavit of Hukum Singh 
on this point. The learned single Judge 
following the decision of a Bench of this 
Court that the facts alleged did not 
constitute adverse possession on the part 
of Pittam Singh, allowed the appeal of 
Hukum Singh in the judgment which is 
now under Letters Patent appeal. 

It was urged by the learned counsel for 
the appellants Pittam Singh etc. that 
the facts alleged in his affidavit by 
Hukum Singh would not bring his case 
under 0. 47, R. 1. We consider that the 
grounds which he alleged did come 
under the words of that order; 

*'from the discovery of new 'and important 
matter which by the exercise of due diligence 
was not within his knowledge or could not be 
produced by him at the time when 'the decree 
was passed and the order made.’* 

Accordingly we consider that the 
judgment of the learned single Judge 
of this Court in review was a correct 
judgment and we dismiss this Letters 
Patent appeal with costs. 

v,b,/r,k, Appeal dismiss^d^ 

• ■ 
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Mears, C, J., and Sen, J, 

Salig Bam — Defendant — Appellant. 

V. 

Lachmi Frasad and oi/iers-’Plain- 
tiffs^-Defendants — Respondents. 

Letters Patent Appeal No. 104 of 
1927, Decided on 17th July 1929, from 
a judgment of Sulaiman, J., D/* 25th 
July 1927. 

Provincial .Insolvency Act (3 of 1907), 
Ss. 13 (3) and 47— Liability of third perioa, 
in position to realise decretal amount on 
behalf of another but embezzling the money 
— Breach of trust to recoup does not amount 
to being in possession or custody of insol* 
vent’s property so as to entitle receiver to 
obtain decree for same, and insolvency 
Court has no jurisdiction to pais decree 
for same. 

Where a third person, who has bean plaoed 
in a position to realise oertain dootetai 
amounts on behalf of another, upon the 
standing that the money realized should be 
held for the use of the original oreditor, 
embezzles the said money, ha places him* 
self under a legal liability to reooup the 
amount. The liability springs from a tortious 
breaoh of an obligation and the braaoh is 
actionable. The liability of suoh a person to 
ceooup the money .cannot be treated »s 
amounting to his being In possession or^ ous* 
tody of any property belonging to the inaol' 
'vent, and the insolvenoy Court has no jun^ 
diction to initiate prooeedinga against aaoii 
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thltd paraon ia oaaa of the iaaolveaoy of the 
oiiginal ddocea*holdar, in order to recover 
money due from him for breach of obligatioii 
to the iasolvent, [PG2i C 1, 2] 

L. Banerji — for Appellant. 

A. P. Bagehi—ior: Respondents. 

Mears, C. J. — Ramanand and Nau* 
rangi held two decrees against Abdur 
Rahman and Chhabraji Kuer in suits 
Nos, Hi and 38 of 1910. The decree- 
holders were in considerable financial 
difficulty about this time. They sold 
the decrees to Ram Charan defendant 1, 

'b * 

who is the father of the plaintiffs on 
3lat August 1911. This assignment 
was clearly a cloak to defeat or delay 
creditors and was not intended to be a 
genuine sale for consideration. The 
decrees were put into execution and in 
July 1912 Ram Charan intimated that 
he had received the decretal amounts 
in their entirety and prayed that the 
execution cases be struck off in full 
satisfaction. 

Ramanand and Naurangi applied for 
bankruptcy on 8bh October 1913. They 
were adjudicated insolvents on 26th 
August 1914. 

The Official Receiver applied to the 
learned District Judge in insolvency 
that the assignment of the decrees was 
a colourable transaction, that it was 
fictitious, was without consideration 
and was a mere device to defraud the 
creditors. He prayed for the annul- 
ment of the transfer. On 3rd July 1916 
the learned District Judge granted the 
application, holding that the sale was 
a fictitious transaction and he further 
directed that the property should be 
transferred to the receiver. There was 
an appeal to this Court from the order 
of the District Judge, but the appeal 
was dismissed and the order upheld: 
•f^dgrup* Sahu v. Ramanand Sahu (l). 

It appears that the receiver came to 
know some time in 1918 that Ram 
Charan, the assignee, had realized the 
decretal amounts from the original 
debtors of the insolvents. He applied 
for process against Bam Charan for 
recovery of Bs. 1909 with interest. 
Notwithstanding due servios of notice, 
^am Charan did not appear and the 
result was that an ax parte decree 
Was passed against Bam Charan for 
Be. l,969.10-9 from the inaolvenoy Court 
on 28th May 1919. 

^ The Offieial Reoeiver sold this decree 
~U) [1917] 89 All, e39«*0 1. 07 878. 


to Salig Ram, defendant -appellant, for 
Rs. 1,000 on 17th March 1921. Salig 
Ram gob the decree transferred to Azam- 
garh. In execution of this decree he 
got some property attached. 

The present suit was instituted by 
Lakshmi Prasad and Bishuu Ram, the 
two SODS of Ram Charan, for a declara- 
tion that the property sought to be 
attached was joint ancestral property, 
that the decree sought to be executed 
was collusive and fraudulent and that 
the two-thirds share of the plaintitis 
was not liable to sale in execution of 
the simple money decree obtained by 
the Official Receiver from the Court 
of the insolvency. 

The Official Receiver was no party 
to the suit. The main contestant was 
Salig Ram, the defendant-appellant, who 
pleaded that the decree was validly 
passed and could be enforced against 
the property in dispute. 

The primary Court held that the 
decree, dated 23fcli May 1919, passed by 
the insolvency Court was ultra vires 
and therefore a nullity. It decreed the 
plaintiffs’ suit. 

On appeal to this Court the Bench 
which heard the appeal differed. One 
of the learned Judges was of opinion 
that the insolvency Court had wide and 
extensive powers and it was within the 
competence of that Court to pass the 
decree which is now impugned by suit 
and that there was no valid ground for 
setting aside the decree at the instance 
of the sons of the judgmeut-debtor. He 
was for allowing the appeal and dis- 
missing the suit. 

Sulaiman, J., agreed with the deci- 
sion of the Court below that the decree 
was passed by a Court without jurisdic- 
tion. The result was that his judgment 
prevailed and the appeal was dismissed. 

The present appeal is under S. 10, 
Letters Patent, from the judgment of 
Sulaiman, J. 

We are clearly of opinion that the 
judgment appealed against is correct 
and ought to be affirmed. The sole and 
vital qnestion in the case is whether 
the Court of insolvenoy had jurisdiction 
to pass the decree dated 28th May 1919 
against Bam Charan, the father of the 
plaiotififs. 

The qaeation has to be determined with 
refarenoa to the provisions of the Fro- 
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viDcial Insolvency Act (Act 3 of 1907) 
which was then in force. 

Under the aforesaid Act the Court of 
Insolvency had a limited jurisdiction 
and did not possess the same powers as 
a civil Court of ordinary jurisdiction. 
It ought to be remembered that Ram 
Charan was a stranger to bankruptcy. 
It is a debatable question whether the 
bankruptcy Courts in this country pos- 
sessed any jurisdiction under Act 3 of 
1907 over any person who was a stran- 
ger to bankruptcy. The insolvency 
Court in passing a decree against Ram 
Charan presumably acted under S. 18, 
Insolvency Act, which enacts ; 

“ (1) The Court may at the time o-f order of 
adjudication, or at any time afterwards ap- 
point a receiver for the property of the insol- 
vent, and such property shall thereupon vest 
in such receiver 

(3) Where the Court appoints a receiver, it 
may remove the person in whose possession or 
custody any such property as aforesaid is from 
the possession or custody thereof : 

Provided that nothing in this section shall 
be deemed to authorize the Court to remove 
from the possession or custody of property any 
person whom the insolvent has not a present 
right so as to remove.” 

The position of affairs is this. The 
insolvent transferred certain decrees to 
Ram Charan in August 1911. The latter 
realized the decretal amount in 1912. 
it is admitted by Salig Ram appellant in 
his deposition dated 9fch October 1924 
that Ram Charan after realizing the 
amount applied it partly towards the 
payment of debt incurred in the mar- 
riage of his daughter, partly towards 
his business and partly towards the 
payment of revenue. The insolvent may 
charge Ram Charan with a flagrant 
breach of trust and with misappropria- 
tion of the money which belonged to 
him. The remedy of the insolvent lay 
by a suit against Bam Charan in the 
civil Court of ordinary jurisdiction for 
the refund of the money which Ram 
Charan had converted bo his own use. 
It is clear, however, that in 1919 Ram 
Charan had not "in bis possession or 
custody any property belonging to the 
insolvent," 

Where a third person, who has been 
placed in a position to realise certain 
decretal amounts on behalf of another, 
upon the understanding that the money 
realized should be held for the use of 
the original creditor embezzles the said 
money, he places himself under a legal 


liability to re-coup the amount, The.^ 
liability springs from a tortious breach 
of an obligation; and the breach is ac- 
tionable. The liability of a person to: 
recoup the money cannot be treated as 
amounting to his being in possession or 
custody of any property belonging to 
the insolvent. 

The Court of insolvency therefore was 
not competent under S. 18, Cl. 3, to pass 
a decree against Ram Charan. 

It has been contended, however, that 
the insolvency Court had under S. 47 
of the Act the power to pass the decree 
now in controversy. S. 47, Cl. (1), pro- 
vides as follows : 

“Subject to the provisiong of this Act, the 
Court ia regard to the proceedings under this 
Act, shall have the same powers and shall 
follow the same procedure as it has and follows 
in the exercise of original civil jurisdiction,” 

As \VQ have indicated above the juris- 
diction of the insolvency Court is nar- 
row and limited. It is "subject to the 
provisions of this Act" which means 
that it is subject to the provisions of 
the restricting sections including S. 18, 
Cl. 3. Further, its powers have got tO; 
be exercised "in regard to proceedings: 
under this Act." A proceeding initiatedj 
against a stranger to the bankruptcy 
for recovery of money due from him for 
breach of obligation bo the insolvent is 
not a proceeding under this Act. S. 47 
of the Act is therefore not helpful to 
the appellant but goes against him. 

It follows that the insolvency Court! 
had no jurisdiction to pass any decree 
against Bam Charan under 0. SO, B. 10 
or 0, 21, B, 31, Civil P. C. Our atten- 
tion was called to numerous rulings. 
We do not think it necessary to refer 
to them because they do not touch the 
point in issue. We hold that the decree 
dated 20th May 1919 was passed by a 
Court without jurisdiction’ and that in 
the execution of the said decree the 
property in dispute cannot be touched. 
We dismiss the appeal with costs. 

v.b./r,k. Appeal dismissed* 
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SULAIMAN AND KeNDALL, JJ. 

Hari Ram and others — Defendants^ 
Appellants. 

Gokul Prasad and another — Plaintifffl 
— Respondents. 

First Appeal No. 347 of 1927, Decided 
on 25th March 1930. 
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(«) Hindu Law — Debts — Mortgage suit— 


Mortgagor pleading want of legal necessity 
— Mortgage containing no recital showing 
purpose of debt— Mortgagee’s evidence that 
it was for family expenses believed by trial 
Court — All adult members were executants 
—Mortgage being old document and mort- 
gagee being dead— Mortgagors not entering 
witness-box — Trial Court’s view that it was 
for legal necessity was not interfered with. 

In a suit on the basis of a mortgagei 
the defendant moitgagots pleaded want 
of legal necessity for part of the mort* 
gage debt. The mortgage deed contained 
no express recital showing the purpose for 
which the amount was required. PlaintiQ’s 
evidence that it was for family expenses was 
believed by the trial Coart. The mortgage it* 
self ms an old document, and all the adult 
memoers of the family had joined in its exe- 
ontion. The mortgagee was dead and the 
mortgagor did not enter the witness-box. 

Held : that taking into consideration all 
these circumstances there was no reason to 
differ from the trial Court which held that 
there was legal necessity, [P 626 0 1] 

(b) Trusts— Legal heirs of founder of trust 
succeed. 

In the absence of any proof that some other 
person is the .trustee after the death of the 
founder of a trust, the legal heirs of the 
founder would have a right to administer the 
trust. [P 626 0 1] 

(c) ^ Mortgage — Construction — Mortgage 
reciting payment of interest every year and 
in default mortgagee to enter into possession 
**~No recital showing that no interest would 
be payable after mortgage period of seven 
years — Mortgagor would be liable to pay in- 
terest subsequent to seven years period. 

The mortgage deed provided that interest 
would be paid every year during the fixed 
period of seven years and in case of default the 
mortgagee would enter into possession, and 
that there would be redemption after the per* 
lod of seven years. There was no express co- 
venant in the doonment which specifically 
stated that interest would be recoverable even 
after the period of seven years had expired. On 
the other hand, there was no clear recital 
which would show that no interest after that 
period would be due. 

Held ; that in the absence of any express re- 
eital to the contrary it must be presumed from 
the terms of the document that subsequent in- 
terest was contemplated and that the mortga- 
were liable for the same : 19 All. 39 
(P. C.) and A, J. B. 1933 All. 7, Bel. on. 

[P 627 0 1] 

N. 0. Vaish and K. D. Malaviya— for 
Appellants, 

P. L. Banerji^ Shiva Prasad Sinha, 
yishndi Nath and Budra Narain Srivas- 
lava— for. Respondonts. 

Sulaiman, J. — This is a defendants' 
appeal arising out of a snit for sale on 
the basis.of a mortgage deed dated ISth 
September 1907 for Bs. 8,000 executed 
by defendants 1, Sand 3 in favour of 
Maffefanra Prasad. Defendants 4, 6 and 
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6 are the sons of the mortgagors. The 
plaintiffs are members of Mathura Pra* 
sad's family, who has died since, and 
are his heirs under the Hindu law. The 
defence of the mortgagors was that the 
amount had been advanced not by Ma- 
thura Prasad in his personal capacity 
but as a trustee of an endowment, and 
the present plaintiffs who were heirs to 
his personal estate were not entitled to 
recover this amount ; that there was no 
right given to the mortgagee to recover 
interest, his only remedy being to enter 
into possession; that there was no stipu- 
lation to pay interest after the fixed 
period of seven years ; and lastly that 
the claim for foreclosure was barred by 
S. 10, Bnndelkhand Alienation of Land 
Act, (Act 2 of 1903). The other de- 
fendants denied the execution of the 
mortgage deed and also pleaded want of 
legal necessity. The Court below has 
found that the Bundelkhand Alienation 
of Land Act applied to this case, and in 
view of the provisions of S. 10 of that 
Act it has held that the condition in- 
tended to operate by way of conditional 
sale was null and void, and that the 
only decree to which the plaintiffs could 
be entitled was one for sale. He has 
found all the other issues in fac^our of 
the plaintiff. The defendants have ac< 
cordingly appealed to this Court. 

The execution of the document cannot 
be seriously disputed. It has been fully 
proved by the evidence adduced by the 
plaintiffs. The plea as to want of legal 
necessity is of no avail in respect of Bs. 
6,000 out of Bs. 8,000, inasmuch as this 
sum represented the antecedent debts of 
the fathers of the contesting defendants 
and they were bound to pay the amount 
unless it were shown that the debt was 
tainted with illegality or immorality. 
This is not suggested here. The balance 
of Bs. 2,000 was paid in cash before the 
Sub-Registrar and there is no express 
recital in the deed itself showing the 
purpose for which this amount was re- 
quired. We have only the facts that all 
the three brothers who were the adult 
members of the family bad joined in 
the document and the amount was paid 
to all of them. The plaintiffs produced 
two witnesses, Madan Mohan Lai and 
Har Charan Lai, who deposed that this 
amount was required by the mortgagors 
for their household expenses. This evi- 
dence has been believed by the learned 
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Siibortlmafce Judge, who has also strong- 
ly relied on fclie circumstance that all 
fciie adult members of the family who 
were then alive had joined in this 
transaction. Having regard to the facts 
that the transaction is a very old one, 
that the mortgagee Mathura Prasad who 
could have given direct evidence is dead, 
that none of the three mortgagors has 
gone into the witness box and submitted 
himself to cross-examination and that 
all the adult members of the family had 
joined in the transaction, we see no 
reason to differ from the view taken by 
the learned Subordinate Judge who 
heard these witnesses. On the question 
whether the amount was advanced by 
Mathura Prasad out of the trust funds 
we need not express any final opinion. 
There is plenty of documentary evidence 
to show that a trust and a temple 
mentioned in the mortgage deed did 
exist, and the oral evidence of the plain- 
tiffs to the effect that no such temple 
existed does not appear to be consistent 
with such documentary evidence. There 
is also the fact that in the mortgage 
deed itself as well as in one of the re- 
ceipts subsequently granted Mathura 
Prasad was described as the manager of 
the funds of the temple of Janki Bal- 
jlabh, Lanka Kalpi. It is, however, an 
! admitted fact that Mathura Prasad 
himself was the founder of this endow- 
ment and the present plaintiffs are his 
legal heirs. In the absence of any proof 
that some other person is the trustee 
after the death of Mathura Prasad, the 
legal' heirs of the founder would have a 
right to administer the trust. Indeed, 
an agreement dated 17th January 1901 
provides that the mukhia of the family 
shall be the head manager of the en- 
dowed property. We therefore think 
that the plaintiffs have a Locus standi 
to sue and the suit cannot be dismissed 
on this plea. 

The next point urged is that the only 
remedy open to the mortgagee was to 
enter into possession when a default in 
the payment of interest was made and 
that that was the only way in which he 
was given a right to recover interest. 
This contention cannot be accepted. He 
was merely given an option bo enter into 
possession in lieu of interest, but that 
was not his sole remedy. There is a' 
clause in the deed which says that 
**80 long as the entire amount of mor!:gige 


money and interest is not paid the mortgagors 
shall not trinsfer the property mortgaged to 
any one in any way." 

That obviously means that interest 
was to be a charge on the property and 
was payable as such, and was not only 
to be discharged out of the usufruct. 
Similarly, there is another clausa which 
states that the mortgagee in.case of non- 
payment could get the property fore- 
closed or sold by auction and realize the 
mortgage money and the amount . due 
to him whatever it may be out of the 
sale proceeds. That in our opinion in- 
eludes the claim to recover interest. 

The next point urged is that ia«aay 
case there was no liability to pay interest 
after the fixed period of seven years. The 
mortgage deed provided that interest 
would be paid every year during the 
fixed period of seven years and in case 
of default the mortgagee would enter 
into possession, and that there would be 
redemption after the period of seven 
years. No doubt it is true that there is 
no express covenant in the document 
which specifically states that interest 
would be recoverable even after the 
period of seven years has expired. On 
the other hand, there is no clear recital 
which would show that no interest after 
that period would be due. The learned 
advocate for the appellants merely relies 
on the circumstance that there was a 
specific provision bo pay interest during 
the period of seven years. The question 
is purely one of the interpretation of 
the mortgage deed in question. The 
parties contemplated regular paymeDt 
of interest every year and redemption 
after seven years, and that is why no 
provision was expressly made as regards 
their rights and liabilities after ithab 
period had expired. There is one 
circumstance which suggests that in- 
terest would have been realized by the 
mortgagee even after the seven years 
had passed. In case of default of pay- 
ment the mortgagee was entitled to re- 
main in possession and appropriate the 
profits in lieu of interest. The mort- 
gagors could only redeem the property if 
they paid the mortgage money- It fol* 
lows that if they failed to redeem the 
property soon after the period of seven 
years the mortgagee would continue to 
appropriate the profits in lieu of his 
interest and in that way pay himssl 
the interest for the subsequent years* 
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Had tha iatantioii been thafe no interest 
would be payable after seven years, one 
would have expected to find a provision 
that the mortgagee would be entitled to 
enter into possession for that period 
only. There is no such limitation. 

The point is not wholly free from 
difficulty, but having regard to the obser- 
vations of their Lordships of the Privy 
Council in the case of Mathura Das v. 
Baja Narindr a Bahadur {i) which has 
been followed by a Bench of this Court 
in Makadeo Prasad v. Dhiraj Singh (2) 
we think that in the absence of any ex- 
press recital to the contrary it must be 
presumed from the terms of the docu- 
ment that subsequent interest was con- 
templated, The result therefore is that 
this appeal is dismissed with costs. 

S.N./r.K, Appeal dismissed, 

“(I) [1897] 19 All. 39=23 J. A. 138=:7 Sar. 83 
(P.C.). 

(2) A. I. K. 1923 All. 7-77 I. C. 122=14 All. 
772. 
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Mukerji and Bennet, JJ. 

Bam Deo Ram — Plaintiff — Appellant. 

v. 

Mr, Frank Coombs and oi/iers— De- 
fendants — Respondents. 

Letters Patent Appeal No. 161 of 
1929, Decided on 4th April 1930, against 
judgment of Ashworth, J., reported in 
I. R. 1929 All, 437. 

Civil P. C,, 0. 21, R. 16 — Sale in execu* 
tion or mortgage decree by Iranaferee of 
decree Only mortgagor and not subsequent 
mortgagee who was party to decree served 
with notice — Auction sale should be held to 
as against mortgagor only. 

Where in exeotitioa of a mortgage decree by 
the traueferee of the dee roe, only mortgagor- 
jadgment-dehtor and not the subsequeat mort- 
gagee who was also a judgment-debtor in the 
decree, is served with notioe, the mere faot of 
omtflsioQ to issue notice to the subsequent mort- 
fiagea is not sufficient for holding the auetion 
sale invalid as against the mortgagor. The re- 
sult of the omission is that the auction pur- 
chaser only acquires the rights of the mort* 

, CP'627 0 2 ; P 626 C 1] 

Barnandan Prasad — for Appellant. 

K, Verma — for Respondents. 

Bennet, J. — This is a Letters Patent 
appeal by the plaintiff Bam Deo Ram 
against a judgment of a learned single 
dudge of this Oourt dismissing his ap- 
peal. The oircumstanoes are that Zalim 
Bingh obtained a final mortgage decree 
on ; 6th. March 1914 and to that mort- 
gaga decree Mr. Ooomba was a party 
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as being a subsequent mortgagee. Zalim 
Singh then transferred his rights as 
decree- holder to Ram Deo Bam on a 
date which is not mentioned. The pro- 
per procedure for the plaintiff Ram Deo 
Ram under 0, 21, R. IG would have 
been to have a notice issued to Mr. 
Coombs as one of the judgment-debtorg 
of the transfer and the rule states : 

"The decree shall not be executed uutil the 
Court has heard their objactiou if any to the 
execution,” 

Butin the present case it is admitted 
that the plaintiff only had notice issued 
to the original mortgager and no notice 
was issued to Mr. Coombs, the subse- 
quent mortgagee, Id execution proceed- 
ings the property was put up to auction 
sale on 20th September 1923, and was 
purchased by the plaintiff. Mr. Coombs 
was in possession of two-thirds of the 
property as a usufructuary mortgagee, 
and when the plaintiff attempted to ob- 
tain possession of the property Mr, 
Coombs resisted his possession. The 
plaintiff was not satisfied with the entry 
made by the revenue Court, and the 
plaintiff came to the civil Court with a 
suit for possession on his auction pur. 
chase. The Court of first instance de- 
creed possession to the plaintiff on 
payment of Rs. 150 to Mr. Coombs as 
redemption money for his usufructuary 
mortgage. The lower appellate Court 
dismissed the suit holding that the exe- 
cution proceedings were altogether void 
owing to the failure to issue notice to 
the subsequent mortgagee. That decree 
has been upheld by the judgment of 
the learned single Judge of this Court. 

Some rulings have been quoted by the 
learned single Judge, but it is admitted 
by the learned counsel on both sides 
that there is no ruling which deals with 
faets precisely similar to the present 
case. In the present case notice was 
issued to one judgment-debtor but not to 
the other. In the rulings notice was 
not issued to any judgment-debtor at 
all. The question, therefore, is whe- 
ther the auction sale should be held to- 
be valid as 'against the mortgagor who| 
did receive notice or whether it should* 
beheld to be altogether invalid. We 
consider that the mere fact that notice 
was not issued to the subsequent mort- 
gagee is not sufficient reason for holding 
that the auction sale was invalid ^as, 
against the mortgagor. Accordingly we| 
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consider that by that auction sale the 
iplaintiEf acquired the rights of the mort- 
Igagor. In that capacity he was al* 
lowed to redeem Mr. Coombs by the 
6rst Court. It is open to Mr Coombs, 
as a subsequent mortgagee, to redeem 
the plaintiff who is also a prior mort- 
gagee. Three weeks are therefore given 
to the learned counsel for Mr. Coombs 
to inquire from his client and inform 
this Court whether his client desires to 
redeem the prior mortgage held by the 
plaintiff. In case Mr. Coombs desires 
to redeem, he may deposit the money in 
the Court of first instance, and a de- 
cree for redemption will be granted to 
him. In case Mr. Coombs docs not de- 
sire to redeem the plaintiil as prior 
mortgagee, it will be then open to the 
plaintiff to redeem the usufructuary 
mortgage of Mr. Coombs on payment of 
the principal money of Rs. 150 by de- 
posit in the Court of first instance in 
this proceeding. There is no dispute in 
regard to the one-third of the mort- 
gaged property of which the plaintifi 
has obtained possession by virtue of the 
auction sale. 

v.B./k.k. Order accordingly, 
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Sen and Niamatullah, JJ. 

Earn Charan Sahu — ^Plaintiff — Appel- 
lant. 

V. 

Salih Ram Sahu and others — Defen- 
dants — Respondents. 

Second Appeal No. 1284 of 1926, De- 
cided on 16bh October 1929, against 
decree of Dist. Judge, Aaamgarh, D/- 
13th April 1926. 

^ (ft) Civil P. C., S. 11 — Docirine doe* 
not in tern]* apply to orders passed in ex* 
ecution proceedings-^^Question is not barred 
only because it could have been raised at 
some stage in execution proceedings. 

The doctrine of res judioata as embodied 
in S. 11 does not, in terms, apply to orders 
passed in execution - proceedings, though the 
principle of res judicata is applied to .preclude 
one of the parties to the execution ‘proceedings 
from raising a question which had ' been pre* 
viously raised and decided between the parties 
or should be taken to have been raised and 
decided between the parties. Bjut a question 
arising in a regular suit between the parties, 
otherwise maixxtainable, cannot be held to be 
barred by the rule of res judioata only because 
such question could have been possibly raised 
at some stage of the execution proceedings bet* 
ween the patties. [R 629 0 S P 630 0 1] 

ije (b) Civil P.^ C., S, 47 — S. 47 doe* not 
apply where validity of decree itself as dls* 


tingutshed from satisfaction of decree is in 
question. 

Section 4.7 is limited to cases where the 
satisfaction of .the deciee *as distinguished 
from the validity of the decree itself is in 
question. The test is whether ;^the relief 
claimed aims at something which refers lo 
discharge or satisfaction of the dearee, assiim* 
ing it is a good decree or whether the relief 
claimed is one which, if granted, will nullify 
the decree alGcgetber. Where the question 
between the parties does not relate “to execu- 
tion, discharge or’eatisfaction of the decte 0 "but 
is one which if decided in favour of the eppellant 
would strike at the very root of the decree 
which the respondent is seeking to execute, 
S. 47 can have no application. The fact that 
the suit was instituted after execution proceed* 
ings had been taken to a certain stage will not 
make S. 47 applicable if it was not so appli* 
cable before. [P 630 0 1 ] 

A, P. Bagalii^ioi' the Appellant. 

P. L, Saner;!— for Reapondents. 

Niamatullah, J. — This is a second ap- 
peal from the judgment and decree passed 
by the learned District Judge 'of Azam- 
garh setting aside the judgment and 
decree passed by the learned Subordi- 
nate Judge 'of that district in a suit 
brought by the plaintiff-appellant for 
a declaration that simple money decree 
dated 28bh May 1919 passed by the 
District Judge of Gorakhpur in insol- 
vency proceedings in favour of the 
Official Receiver and against the appel- 
lant was without jurisdiction and there*, 
fore a nullity and that the property of 
the plaintiff attached in execution of 
that dooree was not liable to attach* 
meat and sale. 

It appears that the plaintiff appellno^ 
obtained assignment of two decrees 
from Bamanand and Naurangi who were 
subsequently declared insolvent by the 
District Judge of Gorakhpur. The 
plaintiff-appellant gave a discharge as 
regards those decrees either by receiv- 
ing payments or otherwise relinquishing 
claim in respect of the judgment- debt. 
It is common ground that those decr^s 
did not subsist on the date on which the 
District Judge passed the decree in qiips- 
tion before us. The learned District 
Judge of .Gorakhpur acting as fL 
the insolvency Court held the 
appellant to be liable to the estate oit fl 
insolvents Ramanand and Naurangi lu 
respect of the amounts recoverablo^ 67 
the decrees assigned to the plaintiff*ap- 
pellant and passed a simple money decree 

against him for a sum of* Bs, 2,83b - 
in favour of the receiver Baghuiir e7 
shad, who assigned the decree to 
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Rim Sahu, the respondent before thia 
Court, The Uttqr obtained a transfer 
of that decree to a Court in the district 
of Azamgarh where, the property belong- 
ing to the plaintiff appellant is situate 
which was subsequently attached. The 
plaintiff appellant thereupon instituted 
the suit out of which the present appeal 
has arisen for the declaratory reliefs 
already detailed. His main attack on 
the right of defendant 2 to execute the 
decree dated 28th May 19 L9 is that 
the District Judge of Gorakhpur sitting 
as a Judge of the insolvency Court 
had no jurisdiction to pass a decree of 
the character which he did and there- 
fore it was a nullity and incapable of 
execution. The Court of first instance 
upheld this plea and decreed the suit. 
On appeal by Salik Ram Sahu, the as- 
signee from the receiver, the lower 
appellate Court agreed with the Court 
of first instance as regards the decree 
passed by the insolvency Court being 
void having been passed by a Court 
having no jurisdiction to pass it, but 
dismissed the suit on the ground that a 
certain order passed in execution pro- 
ceedings operated as res judicata so as 
to preclude the plaintiff-appellant from 
raising any question with regard to the 
validity of the decree. Accordingly, 
he dismissed the suit. The present 
second appeal has been preferred by the 
plaintiff-appellant impugning the cor- 
tectness of the view taken by the lower 
appellate Court. 

fjittle need be said on the question 
as to whether the insolvency Court can 


a simnle money decree Sigainst a 

third perMil as the question is concluded 
07 A recent decision of a Dench of this 
Oonrfc In Letters Patent Appeal No, 101 
of 1927, Salik Bam v. Laohmi Prasad 
(1) which, it should be noted, arose out 
of a suit referring to the same decree as 
we are concerned * with. In fact, the 
view taken by the Courts below which 
is supported by the rnling referred to 
has not been contested by the learned 
advocate for the reafiondents. 

As regards the question of res judicata 
which the lower appellate Court has 
decided adversely to the plaintiff-appel- 
lant, the faots are these : Whan defen- 
nant 1 transferred the decree passed in 
bis favour by the insolvency Court to 
the respondent 8alik B am Sahu, the 

'1) A. t B. 1980 Alt. 693, 


latter applied for execution and a notice 
under 0. 21, R. 16, Civil P.G., was issued 
to the judgmenb-debbor, the plaintiff ap- 
pellant. Ha did not then contest the 
right of the raspondonb to execute the 
decree on the ground that it was a 
nullity, having been passed without 
jurisdiction. Relying on a judgment of 
this Court dated 18bh February 1925 
(paper No. 37-0) the lower appellate 
Court has held that the validity of the 
decree nob having been questioned at 
the stage when notice under 0, 21, R. 16 
Civil P. C., ’was issued to the plaintiff, 
appellant, the decision implied in the 
order of the Court directing process of 
execution to issue, namely, that the 
decree was capable of execution, oper- 
ates as res judicata on the same issue 
arising between the same parties in the 
regular suit. It should be pointed out 
that the property which was in question 
in execution proceedings in which notice 
under 0. 21, R. 16, Civil P, C,, was 
passed has not been shown to be iden- 
tical with the property to which the 
present suit refers. 

We are of opinion that the view taken 
by the lower appellate Court on the ques- 
tion of res judicata cannot be sustained. 
It may be, and we do not feel called upon 
to decide that question, that a subse- 
quent application for execuition cannot 
be objected to if the judgment-debtor 
did not take objection to a process of 
execution previously issued, of which 
aotica had been given to him under 
0. 21, R. 16. Civil P. C, The question 
before us is diffe).*ent, namely, whether 

the PDiJi^ipn gu the part pf the judg. 

meat-debtor to take objection on rdcei(/u 
of notice under 0. 21, R. 16, Civil P. C., 
precludes him from agitating the ques- 
tion in a regular suit subseqaeatly, 
brought. The doctrine of res judicata 
as embodied in S. II, Civil P. 0., does 
not, in terms, apply to orders passed in 
execution proceedings, thongh the prin- 
ci pie of res judicata is applied to pre- 
clude one of the parties to the- execution 
proceedings from raising a question 
which had been previously raised and^ 
decided between the parties or shoald 
be taken to have been raised and decided 
between the parties. But a question 
arising in a regular suit between the 
parties, otherwise maintainable, cannot 
be held to be barred by the rule of res 
jndicata only becanse such question 
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could have been possibly raised at; some 
stage of tlio execution proceedings bet- 
^v en the parties. The question in issue 
in the present suit was not directly and 
substantially ‘in issue in any “former 
Suit ’ nor was it “heard and finally 
decided,” as required by S. 11, Civil 
P. C., which must be our guide in this. 
Expln. 4 of that section is likewise 
limited to a matter which might and 
ought to have been made a ground of 
defence or attack in such “former suit.” 
There was no former suit in which the 
question could have been raised. Under 
these circumstances the plea of res judi- 
cata must fail. 

It has been argued by the learned 
advocate for the respondents that the 
suit is barred by the provisions of S. 47, 
Civil P. C. Indeed, in his argument 
bearing on the question of res judicata, 
S. 47, Civil P. C., has been so referred 
to as to indicate that he regards the 
two questions as inseparably connected. 
It is clear to us that S. 47, Civil P. C., 
has no application to the circumstances 
hf the ease before us. The question 
I which arises between the parties to the 
jsuit does not relate to the execution, 
jdischarge or satisfaction of the decree” 
but is one which, if decided in favour 
of the plaintiff-appellant, strikes at the 
very root of the decree which the res- 
pondept is seeking to execute. S. 47 
is limited to cases where the satisfac- 
jtion of the decree as distinguished from 
the validity of the decree itself is in 
iquestion. There can be no doubt that 
if the suit had been instituted imme- 
diately after the decree was passed by 
the insolvency Court of Gorakhpur, no 
jPlea founded on S. 47, Civil P. 0,, could 
jpG upheld. The fact that the suit was 
jinstifcuted after execution proceedings 
jbad been taken to a certain stage will 
pot make S. 47, Civil P, C., applicable, 
if it was not so applicable before. The 
test, in our opinion, is whether the 
relief claimed by the plaintiff-appellant 
aims at something which refers to dis- 
charge or satisfaction of the decree, 
assuming it is a good decree or whether 
the relief claimed is one which, if 
granted, will nullify the decree alto- 
gether, For these reasons we are of 
ppipion that the ground on which the 
plaintiff, appellant’s suit has been dia- 
missed by the lower appellate Court 
cannot be upheld. 


Accordingly we allow this appeal, set 
aside the decree of the lower appellate 
Court and restore that of the Court of 
first instance. The ‘plaintiff-appellant 
will have his costs from the contesting 
respondent Salik Ram Sahu, 

R.,m./r.k. Appeal alloued, 
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Niamatullah, J. 

Shahur —Defendant — Appellant. 

V. 

B. Samval Das — Plaintiff — Hespon- 
dent. 

Second Appeal No. 956 of 1928, Deci- 
ded on 7th March 1930, against order of 
Second Additional Sub-Judge, Jaunpur, 
D/- 23rd February 1928. 

(a) Agra Tenancy Ad (3 of 1926), S. 264 
—■Suit by lambarilar for ejecting Irespafier* 
or squatter* from common ''afaadi” land— 
Suit is for benefit of whole body of co- 
sharers. 

The interest of a lambardar in the “abadi'* 
land belonging io the body of cosharers whom 
he represents is certainly of a character which 
entitles him to proceed against squatters and 
trespassers. In suits of ejectment he is not 
seeking to take exclusive possassion of any 
land belonging to his cosharers, nor does his 
action prejudicially affect the tights of his co* 
sharers. Frima facie his action in obtaining 
ejactment of trespassers is for the benefit of the 
whole body'bf co-sharers; 36 All. 441, Bel. on.: 
5 Rev. Rep. S3, Ref. ■ [P 631 0 1] 

(b) Landlord and Tenant— Cosharers— 
Lambardar collecting rents from tenants 
and paying Government revenue is entitled 
to eject and sue for enhancement. 

A lambardar collecting rents from the ten* 
ants and paying the Government revenue is 
eutitlbd to eject tenants and sue for enhance* 
ment of rents in respect of land of the village 
included-in the mahal qf which he is the lam* 
harder, and the fact that he dees not own any 
land in the village does not detract him from 
his power as lambardar, which he would have 
possessed in any other case. [P 631 G 1, 2] 

ij. K, Malaviya^iov Appellant. 

Shiva Prasad Sinha — for Bespondent. 

Judgment. — ^For- facts of the case io 
controversy between the parties to this 
appeal, see my order of remand dated 
6th December 1929. The finding re* 
turned by the lower appellate Court on 
the issue remitted by that order is as 
follows: 

*T hold that the plaintiff, who is ‘lambar- 
djr’’ collects rents from the tenants, pays the 
Govaramenb ra^dQue and is 6DtitlGd to eject 
tenants and eue for enhancement of rents in 
tespeot of the land of village Kariawan inolu* 
ded in mahal Malih Khan." 

It is not disputed by the respondent 
that he has extended his possession to 
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the land adjoining the site of his bouse 
as it originally was. The plaintiff 
claims demolition of the defendant’s 
house so far as it encroaches on such 
land. It has not been alleged by the 
defendant, much less proved, that he 
obtained the permission of any of the 
cosharers for building on the land 
which was outside the site of his house. 
The question, therefore, is between the 
*'lambardar*’ of the ’ mahal” within 
which the land in dispute lies and a 
trespasser, pure and simple. If it were 
a case of competition between a lambar- 
dar on the one band and some or all of 
the cosharers on the other, the ques- 
tion would be debatable. In view of 
the powers of a lambardar detailed in 
S, 264, Agra Tenancy Act (3 of 1926), 
which have been taken almost literally 
ixom Gulzari Mai v. Jai (l), at 
p. 444, a trespasser, as the defendant is, 
cannot question the right of the lam- 
bardar to eject him from common land 
situate in the estate under his manage- 
ment. The interest of a lambardar in 
the “abadi” land belonging to the boly 
of cosharers whom he represents is cer- 
tainly of a character which entitles him 
to proceed against squatters and tres- 
passers, In suits of this kind he is not 
Iseekmg to take exclusive possession of 
lany land belonging to his cosharers, nor 
does his action prejudicially affect the 
rights of his cosharers. Prima facie his 
action in obtaining ejectment of tres- 
passers is for the benefit of the whole 
*body of eosharers. 

I have been referred to Sheikh Ahdur 
Haoof V. Bachoo (2), in which a learned 
Judge of this Court held that it is with- 
in the competence of a lambardar to 
give permission to a tenant to erect a 

kachoha” bouse on the land belonging 
to a joint “patti,’* If be has power to 
allow “abadi” land to be built on, there 
can be no question that he has the 
converse power of ejecting persons who 
have built on the “abadi” land without 
his permission or the permission of the 
eosharers entitled to exercise a power 
in that behalf. 

It has been argued before me that the 
plaintiff, though he is a lambardar of 
the mahal in which village Kariawan is 
^situated, has no interest in any land 

U) [19UJ 86 All. 441=34 1.0. 176=112 XlJ. 

606 , 

( 2 ) 6 Bev. Bep. 38. 


within the ambit of village Kariawan 
itself. This may be so, hut being part 
of the mahal of which the plaintiff is a 
lambardar, it is jointly and severally 
responsible to the Government for the 
revenue of the entire mahal. The lam- 
bardar collects the rents in respect of 
village Kariawan. The lower appellate 
Court has found that he has authority 
to let agricultural land and to eject 
tenants and do all other acts incidental' 
to the management of the village. Under 
these circumstances I do not think that 
the fact he does not own any land in 
village Kariawan detracts from his 
power as lambardar which ha would 
have possessed in any other case. 

In the view of the case that I have 
taken, I uphold the decree of the lower 
appellate Court and dismiss this appeal 
with costs. 

v.b./r.K. Appeal dUmissed. 
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MDKEKJI A^^D BENNET, J-J. 

Dwarlca Prasad and others — Plaintiffs 
— Appellants. 

v. 

Mahadeo Prasad and others — Defen- 
dants — Respondents. 

First Appeal No. oi9 of 1926, Decided 
on 7th May 1930, from a decree of Sub- 
Judge, Basti, D/- 11th May 1926. 

Trusts Act, S. 88 — Fund belonging jointly 
to several persons — One purchasing land 
with that fund— Purchase enures to benefit 
of all entitled to share in fund— Transfer of 
Pioperty Act, S. 95, 

Wbate there ia a fund belonging jointly to 
several persons and one of these persons makes 
a purchase of land with that fund that pur- 
chase enures to the benefit of all the persons 
entitled to share in the fund. [F 634 G 1] 

A, 5, C and D held equal rights in respect 
of a simple mortgage in respect of certain pro- 
perty, A brought a suit to recover money due 
on the mortgage impleading R, C and D as 
pro forma defendants on the allegation that 
they did not join in the suit.^ B, C and D did 
not dispute A*s olaim to realize the money for 
himself and his oo* mortgagees, nor did they 
apply to be made plaintifis. A obtained a final 
decree, and purchased the property in the sale. 
B, C and D sued A claiming a portion of the 
property purchased by A on the ground that 
they held a sbara in the mortgage money. 

Held t that £, 0 and D were entitled to 
share In the property subjsct to their paying A 
a proportionate share of costs incurred by him: 
25 J. 0. 785 ; A. I. i?. 1915 P, 0, til ; A, I. P. 
1924 All. 818; A. I. R. 1924 P. C. 215 and A.IB. 
1924 Oudh 218, Bel, on. ; A, 1. B. 1925 All. 
881 and A. J. P. 1929 All. 958, Diet.. 82 I. 0. 
ITI, P»«. from. [P 634 G 1] 
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M, A. /hi?— for Appellantg. 

Harnandan Prasad and Shiv Prasad 
Sinha- — toi* Rospoadeotg. 

Mukerji, J . — The facfcg of this case, 
as found by the Court below, have nob 
been controverted before us, and bhore- 
fore we take them to be correct. It 
appears that so far back as on 25th 
October 1883 the Raja of Basti made a 
simple mortgage of the property in suit 
for a sum of Rs. 1,999 in favour of four 
persons Binda, Bishoshar, Ram Tahal 
and Gatiga. Tho pedigree given below 
shows how these mortgagees were re- 
lated to one another. 


Ram Dayal Kalwar 
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nate Judge on the ground that it was 
too late. The final decree was prepared 
and the property was brought bo sale. 
Ram Tahal himself purchased the pro- 
perty on 2lsb July 1913. There ended 
the first stage of the history of the case. 
By the suit, out of which this appeal 
has arisen, Jagmohan Kalwar and Bhag- 
wan Das, son of Ram Lai, claimed two* 
thirds of the property purchased by Bam 
Tahal in execution of the decree on the 
ground that they owned two-thirda 
share, because they had bwo-thirds 
share in the mortgage money, Jag- 
mohan died pending the suit, and his 


Sabai 


1 

Kubet 

I 

Bafati 


Prasad 

I 

Jagannath 


I 

Sheo Lai 

I 

Ganga 


I 

Jaggu 

I 

I 


1 

Pal 


Bisheshar 


i 

Binda 


Bam Tahal 


1 

Bam Lai 


1 


Mahadeo, 

defendant. 

In course of time several of the 
members of the family died out, and 
there was a partition, with the result 
that at the date of the suit, that was 
instituted in 1910, for recovery of the 
money due on the mortgage, the family 
was no longer joint, and the mortgagee 
rights were vested in equal shares in 
Ram Tahal, Jagmohan, Ram Lai and 
Mb. Maharani, wife of Binda Kalwar. 
Mt. Maharani is now dead. The suit 
-just mentioned, being suit No. . 585 of 
1910, was instituted by Bata Tahal in 
the Court of the Subordinate Judge of 
Gorakhpur, and the co-mortgagees of 
Ram Tahal, namely Jagmohan, Ram 
Lai and Maharani were .impleaded as 
pro forma defendants, on the allegation 
that they did not join in the suit : see 
pp. 68 and 69 of the printed record. 
The pro forma defendants did not dis- 
pute Bam TahaTs claim to realize the 
money for himself and his co-mort- 
gagees. None of them applied to be 
made plaintiffs, A preliminary decree 
was accordingly made in favour of Ram 
Tahal. Ram Tahal applied for the 
decree being made final. Mt. Maharani 
made an application that she might be 
made a co-plaintiff. This application 
was dismissed by the learned Subordi- 


Jagmohan 
plaintiff, 

Bhagwandas, 
plaintiff. 

legal representatives have been brought 
on the record. 

Various defences were set up. One 
of these that found favour with the 
learned Subordinate Judge was that the 
plaintiffs cpuld get only a share in the 
money that was decreed in favour of 
Ram Tahal, but that they had no right 
to the property. The suit was accord- 
ingly dismissed, and the plaintiffs hare 
appealed. 

The short point to be decided is whe- 
ther the plaintiffs have any right to 
share in the property purchased by 
Ram Tahal, They, through their coun- 
sel, have offered to pay a fair share of 
the costs that Ram Tahal may have in- 
curred in instituting the suit and exe- 
outing the decree. 

The learned Subordinate Judge 
quoted several cases that were Sited be- 
fore him and was of opinion that nono^^ 
of these cases afforded him any sure 
guide. He, therefore, thought that be 
was free to decide the case for himself- 
He held that as the purchase was made 
not only with the mortgage money but 
also with tho costs incurredj^y 
Tahal oQt of hia own pocket, plain- 
tiffs had no right to share in the 
porty. To decide this case it has to be 
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taken for granted that the costs of the 
suit and the execution were met by 
Bam Tahal alone. It is also a fact that 
the purchase was made in full satisfac- 
tion of the decree then outstanding in 
favour of Bam Tahal. 

On behalf of the appellants the 
learned counsel has cited many cases; in 
our opinion they all go to support his 
contention. Wo need not notice all the 
cases, but shall notice only some of 
them. We shall take the cases in order 
of their dates of decision. 

The first case is Mamji Das v. Moha 7 i 
Lai (1). In this case, which was deci- 
ded by Sundar Lai, J., there were throe 
joint mortgagees, and one of these pur- 
chased the equity of redemption. Out 
of the remaining two only one of them 
brought a suit for recovery of the two- 
thirds share of the mortgage money. 
The entire mortgage money was not 
claimed on the ground that the mort- 
gagee owning a one-third share had be- 
come the mortgagor by purchasing the 
Utter’s rights. The plaintiff (one of the 
co-mortgagees) got a decree and having 
put the decree into execution purchased 
the property himself. Thereupon the 
remaining co-mortgagees brought a suit 
to recover a half share in the property 
so purchased by the decree-holder. 
The learned Judge affirmed the decree 
by which the suit had been decreed 

and observed as follows : 

property ia suit was purohased for the 
iDoitgage*jaioaey in which both had equal 
title aud share a ad were entitled to equal 
share in the property so purchased.'* 

In Coming to this conclusion the 
learned Judge professed to apply a Full 
Bench Case of this Court, namely Kesri 
▼. Qanga Sahai (2). 

The Full Bench case of Kesri v. 
Oanga Sakai (2) was a case in which a 
Joint decree had been obtained by 
several decree- holders and only one of 
them took out execution of the decree. 
He alone purchased the property, and 
when the oo-decrea- holders sought to re- 
cover their proportionate share in the 
Property, it was held that they could. 
H will be noticed that the case before 
Bandar Lai, J,, was not a case of co- 
oeoree- holders but was a case very simi- 
lar to the case before us. In that case 
also, as in the present case, one of 
Beveral eo-m ortgagees brought the suit. 

86 1. 0. 786. 

Wram] 88 All. *S68=llI.O. 517. 


The Full Bench case of Kesri v. Ganga 
Sahai (2) was carried in appeal before 
their Lordships of the Privy Council 
and the decision was affirmed ; see 
Ganga Sahai v. Kesri (3). 

In Khuh Chand v. Todarmal (4) 
Sulaiman, J., held that where one of 
several decree-holders had taken out 
execution and had purchased a property 
in execution, ha held it for the benefit 
of all the decree-holders. This was in 
accordance with the Privy Council de- 
cision in Ganga'Sahai v. Kesri (3). 
Later on, the same learned Judge sitting 
with Eyves, J., in Mahhan Lai f. Sohan 
Lai (5) decided in the peculiar circum- 
stances of the case, that in that parti- 
cular case the plaintiff Makhan Lai was 
not entitled to share in the property 
purchased. That was, however, a spe- 
cial case. Makhan Lai, from the very 
beginning, was opposing the defendant’s 
suit and was putting obstacles to its 
success. It was held that in the 
circumstances it could not be said 
that the purchase had been made 
for the benefit of Makhan Lai 
as well. The facts of the case being 
entirely peculiar, that case can have 
no bearing on the one before us. 

In the ease of Bandhu Bam v, Ghinta 
Man Singh (6) the question arose whe- 
ther a certain property had been pur- 
chased by the defendant out of a joint 
fund, and whether, therefore, it was 
liable to be shared by the plaintiffs. 
Their Lordships of the Privy Council 
did not discuds the question but re- 
marked that the title to the property 
depends on the title to the bond. Their 
Lordships said : 

"it ia suffioioat to 3:vy tba.t tbs title to the 
land ia dispute must in their Lordships' opi- 
nion, depend on the title to the bond given by 
Pyata Mander to Bajdhari on 17th August 
1891. If that bond was the separate property 
of Bajdhari, then the land which ha purchased 
in the suit brought by- him to enforce the 
bond was also his separate property .... 
But if ha held the bond on behalf of himself 
and his two brothera • . • then he could 
in -the ciroumstanoea of the oase have no 
batter title bo the land and respondent 1 ia 
entitled to retain the decree granted by the 
High Court." 

There is one more case, namely J at 
Inder Bahadur Singh v. Shea Inder 

(3) A. I. B. 1916 P, C. 81=80 I. 0. 265=43 
I. A. 177=37 All. 545 (P.C.). 

(4) A. I. E, 1924 All. 813=78 I. 0. 814. 

(5) A. I. R. 1926 All. 331=87 I. 0. 665. 

(6) A. I. B. 1922 P. 0. 915=66 I. 0. 402. 
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T'tfihddur Sincjli (7). In this ease it was 
held that where properties had been 
puichased with bonds belonging to a 
C01 tain estate the persons who are en- 
titled to share in the estate were also 
entitled to shave in the property pur- 
chased in execution of the decrees ob- 
tained on the bonds. 

These cases all tend to establish that 
%vhere there is a fund belonging jointly 
:to several persons and one of *thes 0 per- 
,sons makes a purchase of land with 
that fund, that purchase inures to the 
|benefit of all the persons entitled to 
share in the fund. This is really the 

down in*S. 88, Trusts Act, 
lob2. It runs as follows : 

“Where a^fcrustee ... or other person 
bound ]u a fiduciary character to protect the 

interests of another person, by availing him- 
self of his character, gains for himself any 

pecuniary advantage .... he must hold 

for the benefit of such other person the ad- 
vantage So gained.” 

Illustration (d) to this section is as 
loliows : 

with ^ name 

umS/ 1 partnership. ,1 

hoMs^such land for the benefit of the partner- 

In this state of the law, the only 

possible answer to the question before 

us can be that the plaintififs are entitled 
0 share in the property subject, no 
doubt, to their paying to Ram Tahal’s 
successor a proportionate share of the 
costs incurred by him. 

On behalf of the respondents the 
learned counsel ;has drawn our atten- 
tion to the eases namely Ganeshi Lai 
V. Jagannatk (8) and Makhan Lai v. 
^ohan Lai (6), already discussed. The 
in Ganeshi Lai y. Jagannatk ( 8 ) 
no doubt supports the respondents’ 'case 
uuy, But It does not appear that the 
attention of their Lordships was direc- 
ted. towards the Privy Council case 
decided a few months earlier, namely 
Gamja Sakai v. Kesri (3). Without 
referring to any authority and without 
considering S. 88, Trusts Act, two 
learned Judges of this Court came to 
the conclusion that in the circum- 
stances similar to the present ones, the 
plaintiff was entitled only to a share 
in the money and could have no right 
to share in the property which had 
been acquired with the money. In 
view of the numerous rulings in which 
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the contrary view has been entertained 
we do not think that this case lays 
down the correct view of the law. 

The learned counsel for the respon- 
dents also referred us to the case of 
Anrup il/tsr v. Bam Harakh (9). That 
case is obviously distinguishable and 
does not call for any remark. 

The result is that this appeal ^must 
succeed, and the plaintiffs’ right to 
share in the property must be affirmed 
subject no doubt, to their contributing 
towards the costs incurred by Ram 
Tahal, Several other points were -raised 
in the case and all these points have 
not been decided by the lower Court. 
These points will now have to be de* 
cided. We accordingly allow the ap- 
peal, set aside the decree of the Court 
below and remand the suit under 0, 
41, R. 23, Civil P. C., and direct the 
Court below to re-enter the suit on its 
original number in the register and 
proceed to decide it in accordanue with 
law. Costs hero and hithertofore will 
abide the result. 

R.m./r,k. Agpeal allowed. 


(9) A. I. R. 1929 All, 953=51 AH. 99S. 
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Mukerji and Bennet, JJ. 

(Babu) Upeadra Nath Riis-w— Appel- 
lant.’ 


V. 




Kali Char an Mitra and others — Res- 
pondents, 

First Appeal No. 435 of 1926, Decide*! 
on 15th April 1930, against decree 
Sub- Judge, Benares, D/- 12th July 1926* 

(a) Transfer of Property Act, S. Sl-^-No 
preferential right can exist between two 
auction purchasers from mortgagor. 

There cannot be any preferential tight to re- 
serve mortgaged property from sale betwo3a two 
persons who are both auction -purchasers of the 
mortgagors' rights in different portions of the 
mortgaged property : A./.H. 1921 All, 328. Bef,; 
7 All. 711, Dist. [P,635. G 2, P 636 0 1] 

(b) Civil P. C., O, 34, ft. S— Decree in suit 
for sale, specifying that so much money 
should be paid to plaintiff co-mortgagee and 
so much to other co-mortgagee joined as de- 
fendant, is not objectionable in form. 

Where a CO -mortgagee sues for sale inafc{Q| 
the other co-mortgagee party-defendant, and 
the decree passed speoifies that so mueh money 
should be paid to the plaintiff and so mnoh to 
the defendant-mortgagee, there cannot be said 
to be two separate deoiees in one suit and so 
in form the decree is not obleotionable. ~ . 

[P 636 01] 

(c) Mortgagor and mortgagee— Paymen^ 
made to one of two mortgageea into his pfi* 


i* 
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vate account do not reduce mortgage debt 
due to the other mortgagee. 

Payments to one of two mortgagees into his 
private account cannot be considered as pay* 
ments which-would reduce the mortgage debt 
due to the other mortgagee and more so where 
there is a definite separation between the two 
mortgagees. [P 63C C-2] 

B. Mallilc — for Appellant. 

(7. S. Bajpai^ E. C. Mittal, .1. P, Pan- 
dey and Gadadhar Prasad — for Respon- 
dents. 

Bennet, J. — This is a first appeal by 
defendant 1, Upendranatli Basu, against 
a decree for sale on a simple mortgage 
passed by the learned Subordinate Judge 
of Benares. The original mortgage deed 
was a simple mortgage for Rs. 19,000 
dated 17th January 1905 executed by two 
persons, Sarat Chander Bhattacharya, 
defendant 5 and Bishnu Shankar, the 
father cf defendants 6 to 9, in favour of 
the plaintiff Kalicharan Mitra and his 
brother Kali Das Hitra whose estate is 
now represented by his widow, defend- 
ant 12, Srimati Bidut Kiran Dasi. The 
suit was brought by Kalicharan ilitra 
alone making defendant 12, his brother’s 
widow, a party, and a decree has been 
passed in favour of the plaintiff to the 
extent of Rs. 7,421-10-6 and in favour of 
defendant 12 to the extent of Es. 
2,475-14-10. We may say at once that 
it would have been a better procedure if 
the learned Subordinate Judge had acce- 
ded to the prayer in the written state- 
ment of defendant 12 and joined her as 
a plaintiff instead of keeping her as a 
defendant. The result has been that 
certain evidence elicited by her counsel 
■ in cross-examination has not been sub- 
looted to cross-examination by the con- 
testing defendants including the appel- 
lant. There are three points taken for the 
appellant in first appeal: firstly that the 
decree of the learned Subordinate Judge 
*8 wrong in directing the marshalling of 
assets in favour of defendant 11; 
secondly that the nature of the. decree is 
wrong; and thirdly that certain pay- 
Qoents have been made on behalf of de- 
fendant 1 and bis transferees to defen- 
dant 12 by^whicb the entire mortgage 
debt due to her has been paid offi 

^e begin with ' the question of the 
^srahalling of assets. The decree directs 
as follows: 

''The mortgaged bouse (wbioh has been pur* 
abased by defendant 11) shall not be sold by 
.buetioii as long as the whole of the remaining 


property mortgaged be not sold and the decree 
money • realized." 

It is argued that the learned Subordi- 
nate Judge was wrong in giving the 
direction that the iiouso' at Benares 
purchased by defendant 11 Sheo Narain 
Gwala should not be sold at auction as 
long as the whole of the remaining pro- 
perty mortgaged be not sold. The re- 
maining property consists of zamindari 
property in Patna District. None of 
the mortgaged property i? now held by 
the mortgagors. The zamindari pro- 
perty was sold by auction-sale at which 
the mortgage was notified and defen- 
dant 1, the appellant, was purchaser on 
23rd March 1908. On 2Dd December 
1914 defendant 1 made a deed of gift of 
part of this property to the father of de- 
fendants 2, 3 and 4 and to the father of 
defendants 6 to 9 and to defendant 5 
and to defendant 10. In the mortgage 
deed 6-annas 8-gandas share of house 
No. 19/2L in Benares city was mort- 
gaged, and the written statement of 
defendant 11 states that this share 
was sold at an auction-sale at some 
period not specified, but prior to 1908, 
as in a partition suit of 1908 the 
auction-purchaser, predecessor-in-title of 
defendant 11, got his share separated, 
and defendant 11 is now in possession 
of this separated portion. Defendant 
11 alleges that at the sale oC the 
share of the house by auction the mort- 
gage of 1905 was not notified. He 
produced a witness Gokul Prasad to 
state that an inspection of the registers 
in the registration oflBce did not show 
the mortgage. It is not clear why this 
was so, as the auction-sale must have 
been before 1908 and, therefore, the 
period of 12 years usually examined 
would show the mortgage. The simple 
mortgage of 1905 was in substitution 
of a simple mortgage of 21st June 1899, 
also on the share in the bouse and bet- 
ween the same parties, and both deeds 
were registered at Benares, The ques- 
tion, therefore, is whether there should 
be any preferential right to reserve 
mortgaged property from sale between 
two persons who are both purchasers 
of the mortgagors' rights in different 
portions of the mortgaged property J 
S, 56, T. F. Act, directs: 

the owner of two or more properties mort- 
gages them to one person and then sells one or 
more of tbe properties to another psrsoa, the 
buyer is. in the absence of a contract to tbe 
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contrary, entitled to have the mortgage debt 
aatisficd out of the property or properties not 
soil! to him, so far as'the same will extend, but 
not 30 as to prejudice the rights of tho mort- 
gagee or persons claimtog under him or of any 
other person who has for consideration ac- 
quired an interest in any of tho properties.” 

But; this section does not apply to a 
purchaser , by auction-sale as has been 
held in Rama Shankar Prami v. Ghu- 
lam Husain (1) and the language of the 
section has been altered to make this 
olear, Tho learned Subordinate Judge 
relied on the ruling reported in Eodli- 
mat V. Ram Harakh (2) in which it was 
held that the equities which apply to a 
'puisne incumbrancer in the marshalling 
of securities under S. 81, T, P. Act, were 
equally applicable to a bona fide pur- 
, chaser for value, without notice, of a 
jPortion of the property the whole of 
jwhich was subject to a prior incum- 
|brance. But the contest here is between 
{two auction-purchasers, and there can 
jbe no such equity between them and no 
marshalling of assets. Accordingly we 
allow the appeal on this point and 
direct that the words which have been 
quoted above should be expunged from 
the decree. 

The Second point taken by the learned 
■oounsol for the appellant was that two 
separate decrees had been passed one in 
favour of the plaintiff and one in favour 
oi defendant 12, and that it was con- 
jtrary to law to have two separate 
decrees in one suit. We find, however, 
;on examination of the decree that this 
;i3 net porrect. Tfee deorpe apeoifias tliai 
jso much monpy sbdlild be paid to tha 
^plaintiff and ao much money should be 
ipaid to defendant 12. and if the total of 
itheae two amounts ia not paid, then tha 
propertioa should be sold. In form. 

'• nothing objactionabla 

in chis decree. 

The third point deals with certain 
payments alleged to have been made by 
defendant 1 to defendant 12. (Hera 
the judgment discussed evidence and 
then proceeded). We have, therefore, 
a considerable body of evidence to prove 
that these payments were made, and wa 
have ^ the application in guardianship 
showing that the payments were due 
from tha estate of the deceased Kali 
Das and we have the letter of defendant 
12 herself admittin g. that these nav- 

^9 323-63 I, 0. 209=43 

(2/ [1665] 7 All, 71l=(1885) A.W.N. 198. 


menfcs were made and should be de. 
ducted from the amounts due to her. 
Taken together these payments exceed 
largely the amount decreed by the 
learned Subordinate Judge as due to 
defendant 12. Accordingly we consider 
that the contention of the appellant ig 
well founded that no balance of the 
mortgage money is due to defendant 12. 
We, therefore, allow the appeal on this 
point also. A point was also argued by 
the learned counsel for the appellant in 
the beginning of his address that a set 
off should be allowed against the plain- 
tiff for part of these amounts which 
had been paid to defendant 12. But 
later on in his argument he admitted 
that authority was against him on this, 
point. We consider that payments of 
this nature to one of two mortgagees 
into her private account cannot be cou-i 
sidered as payments which would reduce 
the mortgage debt due to the other 
mortgagee and more so as in the present 
case where there was' a definite separa- 
tion between the two mortgagees. 

Accordingly we allow the appeal to 
the extent indicated above with pro- 
portionate coats in both Courts. The 
decree, therefore, in favour of the 
plaintiff will stand in regard to the 
amount decreed with the exception that 
there will be no marshalling of assets. 
The decree in favour of defendant 12 is 
set aside. A fresh decree under 0. 34, 
B. 4, Civil P. Q., will be prepared. Six 
ponths to pay. 

S.K /s-K, Decree mdified, 
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StHiAtafAN AND NlAMATULLAH, JJ, 

J ddu Ndndan Rdm — Judgment-debtor 

— Applicant. 


V. 


Parsotam Ginning Co, ifd.— Decree- 
holder — Opposite Party, 

Execution First Appeal No, 216 of 
1929, Decided on 25th April 1930i 
against decree of Addl. Sub-Judgei 


Ebawah, D./16th February 1928, 

(a) Limitation Act, Art. 182 — AppaJ 
against other defendants in which 
against some defendants not challenged and 
has become final — Time' begins to mo 
from date of decree and not from dote ot 
decree in appeal. 

The expression ‘final decree’ clearly impli** 
that the appeal should be from the dwree 
which is Bought to be executed ; or ®t 
rate, in the appeal that decree sheuW “ 
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impugnod, &o that the order passed by the 
appellate Court should dually incorporate the 
deocee.of the first Court. In cases where the 
first Court's deoreo becomes merged in the 
appellate Court’s decree, time, of course, begins 
to run from the date of ths appellate Court’s 
decree. Art, 16?.<dce3 not mean that, even if an 
appeal has bean preferred against other defen- 
dants in which the decree against some defen- 
dants who are not parties to the appeal is not 
ohallenged in any way and has, in' fact, become 
final the time can still be enlarged by rdason 
of the appeal: 13 All. 1 (F, £.) and A. 1. R. 1921 
All 56, Bel on ; 26 Mad. 91 (F, B.) and 47 
Cal 813, not Foil [P G37 C 2] 

(b) Decree — Validity — Decree against 
dead person it nullity. 

Decree against a person who is actuallv 
dead on the date when the decree was passed 
is a nullity and void ; 13 All. 53 (P.C.) and 40 
All, 423, Foil [F 637 C 2] 

Damodar Das — for Appellant. 
Baleshtvari Prasad — for Opposite 
Party, 

Sulaiman, J. — A suit for recovery of 

^ # 

money was instituted against five defen- 
dants. The first Court decreed the 
claim against defendants 3, 4 and 5 but 
dismissed it as against defendants 1 and 
2, The decree of the first Court \vo,3 
passed on 12th May 19 23. 'An appeal 
was preferred by the plaintiff from 
that portion of the decree which dis- 
missed his claim against defendants 
1 and 2. He impleaded defendants 
1 and 2 only in the appeal and did 
not implead the remaining defendant 
Defendant 5, namely Mohan, died on 
28th July 1926. On 28th October 
1926, the appeal was allowed by the 
High Court. In the course of the judg- 
ment it was pointed out that defendants 
1 and 2 were also liable. The form in 
which the decree was prepared was to 
the effect that the plaintiff’s suit was 
decreed against all the defendants. 

An application for execution of the 
decree* a gainst the heirs of defendant 5 
was filed on 18tb September 1928, 
lu which it was recited that there had 
seen two previous applications for 
execution on 17th January 1924 and 
2nd August 1927. The judgment- 
debtor, among other pleas, took the 
objection that the application was time 
' barred, because time began to run from 
^he first Court's decree datbd 12th May 
4923, The execution Court has over- 
ruled this objection, holding that time 
t>egan to run from the date of the 
sppdlate Coui't's decree, Tis*! 27 th 
Ootbher 1926t 


Under Art, 182 time in the case of 
an application for execution begins to* 
run from the date of the decrees orJ 
where there has been an appeal, the, 
date of the final decree or order 
of the appellate Court or the withdrawal' 
of the appeal. The expression ‘final 
decree’ clearly implies that the appeal; 
should be from the decree which is 
sought to be executed ; or, at any rate 
in the appeal that decree should be' 
impugned, so that the order passed by 
the appellate Court should finally in- 
corporate the decree of the first Court.; 
In cases where the first Court’s decree' 
becomes merged in the appellate Court’s 
decree, time, of course, begins to run 
from the date of the appellate Court's 
decree. That article, in our opinion; 
does not mean that, even if an appeal! 
has been preferred against other defeu-' 
dants in which the decree against some 
defendants who are not parties to thet 
appeal is not challenged in any way 
and has, in fact, become final, the time 
can still be enlarged by reason of the 
appeal. The final decree of the appel- 
late Court must be such a decree as 
amounts to a formal expression of an 
adjudication conclusively determining 
the rights of the parties with regard to 
the matter in controversy as laid down 
in S, 2. 

In the present case what the appel- 
late Court obviously intended was that 
in addition to the decree which had 
been passed by the first Court in favour 
of the plaintiff, it gave an additional 
decree against defendants 1 and 2 also, 
As defendants 3 to 5 had not been im- 
pleaded in the appeal and were not res- 
pondents before it, the appellate Court 
could not pass a fresh decree against 
these persons who were not parties. 

The position of Mohan is stronger 
still, because he was actually dead on the 
date when the appellate Court’s decree 
was passed. Even if the appellate Court 
had intended to pass a decree against 
him, that decree would be a nullity and 
void, see Badh Prasad Singh v. Lali 
Sahib Bai (l), and Sripat Narain Bai 
V. Tirbeni Misra (2). It, therefore, 
seems to us that the time began to run 
from the date of the first Court's decree 
so far as defendants 3 to 5 were con- 

fl) [1891] 13 All. 63=17 iTa. Ii0=5 Bar, 600 
(P. 0.). 

(2) tl916l 40 AH 428=45 1, 0. 21. 
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cei-tied, becauso as against them the final 
decree was only that of the first Court. 
Tiiere is plenty of authority of this 
Court in support of this view, e. g., 
Maahiatunnissa v. JRani (3), a,nd Gyan 
Sijigh V. Aid Husain (4). It appears 
that in some other High Courts a 
flitforent view has, in some cases, been 
taken: vide Kristnama Chariar v. M(in~ 
gammal (o), and Satish Chandra 
Chaudhuri v, GiriAi Chandra Chahra- 
varty (6). Thera are, however, other 
cases of these very Courts laying down 
the contrary view. We prefer to adhere 
to the view which has prevailed in this 
Court and with which we are in full 
agreement. 

The Court below has not gone into the 
question whether the decree- holder has 
been applying for execution or taking 
other steps in execution so as to keep 
alive his decree i and we do not propose 
to go into this question at this stage. 
We accordingly allow this appeal and 
setting aside the decree of the Court 
below send the case back to that Court 
for disposal according to law. The 
costs of this appeal shall abide the 
result, and shall be calculated on the 
higher scale. 

p.N./r .K. Case 7‘emdiided. 

(3J [r8|lTl3 All.~l^isg 0 ) A.”w7n. 207 

(4) i.R. 1921 All. 58=60 I. C. 817=43 
All. 320. 

f5) [1903] 26 Mad. 9l (F.B.). 

(6J [1920] 47 Cal. 813=60 I. G. 915. 
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Sulaiman and King, JJ. 

Mali Ghand and oifiers —Appellants. 

V. 

Mahahir Prasad— Opposite Party. 

Execution First Appeal No. 179 of 
1929, Decided on 17th March 1930, from 
decree of Addl. SubJudge, Allahabad, 
D/- I8th March 1929. 

^a) Civil P.C., S. 47 — Decision under S. 47 
to amount to decree must satisfy require- 
ments of decree as defined in S, 2— In exe- 
cution proceedings of mortgage decree, 
t^urt, on obiectlon being raised, ordering 
that mortgage decree was split up and ther^ 
should be rateable reduction in decretal 
amount— Order of Court was of interlocu- 
tory nature not amounting to decree. 

Every order passed by execution Court in the 
course of proceedings under S. 47 does not ne- 
cessarily amount to a decree so as to be ap- 
pealable. S. 47 must be read with the defini- 
tion of decree " in S. 2. The more deter- 
mination of a question would not be sufficient 


but that determiaaDion must amount to the 
formal expression cf an adjudication which so 
far as regards the Court expressing it conclu- 
sively determines the rights of the parties with 
regard to the matters in controversy. 

T , [P 633 0 2] 

in the execution proceedings of a mortgage 

decree for sale, the Court, on an objection ba* 
ing raised, passed an ordar stating that the j 
mortgage debt had been split up and there 

ought to be rateable reduction in the decretal 
amount. 

B.eldi that as the objaotion was not disposaci 
of conclusively and the Court had still to de- 
termine the market value of the different per- ^ 
fious of the property and the rateable liabilitv 
of each its order was in the nature of an 
interlocutory order and so did not amoant to 
a decree: A. I. R, 1924 All 803 and A. Z, R. 

1926 All. 401, Eel. on. [p 639 G 2] 

^ (b) Mortgagor and Mortgagee— Neither 
judgment debtor nor his transferee pendente 
lite is entitled to have decretal amount split 
up and liability apportioned, once mortgage 
decree is passed. 

Once a joint mortgage deorea is passjsd 
against ssveral items of property the mortgagaa 
decree-holder is entitled to ceallsa the entire 
amount from any part of these properties and 
he can also sell them in any order that he 
wishes to choose. Neither the judgment-debtor 
nor any transferee pendente lite from him is 
entitled to have the decretal amount split op 
and the liability apportioned. [P 640*0 1] 

P. L. Banerji and Govind Das — ^for • 

Appellants. j 

K. Verma — for Bespondent, ' 

Sulaiman, J. — This is a deorea-hold- 
ars appeal arising out of certain execa- 
bion proceedings. A preliminary objec- ■ j 
bion is 'taken to the hearing of this I 
appeal. It will be convenient to give | 

the facts of this case before disposing of f 

this objection. In 1913 a mortgage-dead 
was executed in favour of Baja Moti 
Chand by Dr. Bageshwari Narain and i 

others for a large sum of money hypo* : 
thecating several properties including a f 
house ddscribed as house No. 40 in 
Chovvk Allahabad. Three-fourths share i 

in this house was subsequently purcha- f 
sed by Lala Mad ho Prasad. A suit was | 
instituted on 17tb August 1920 on the I 
basis of this mortgage deed and was ^ 

decreed in part by the first Court, Both ^ 
parties appealed to the ' High Court ^ 
where there was a compromise decree 
on 12th March 1926. Under this com* ^ 
promise it was agreed among other 
things that Mahabir Frasadi would psy 
Es. 13,500 ^to the plaintiffs and the 
plaintiffs would exempt the three-fourths J 
share in this house which had been pur- ^ 
chased by him, , A decree was passed 
on the basis of this compromise for » 
consolidated amount of over Bs. 2|)0|0Cly 
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’which was f^o be vealised by sale of all 
the properties with the exception of the 
three>fparbh share in this house. The 
preliminary decree was followed by a 
final decree which was prepared on 26bh 
March 1927. 

Another creditor of the mortgagors 
obtained a simple money decree in 19 L4 
and in execution of that decree attach- 
ed the one-fourth share in this house on 
16th March 1925, while the appeal was 
still pending in the High Court. The 
attaching creditor was, however, not a 
party to that appeal. After the com- 
promise decree he filed an objection in 
the execution Court to the effect that 
the mortgagee had released a part of 
the mortgage property and there ought 
to be a proportionate reduction in the 
amount of the mortgage money. This 
objection was filed on 15th September 

1927 and the prayer was in the follow- 
ing words: 

One-fourth share of house No. 4Q aforesaid 
purchased by the objector petitioner may not 
be sold and Rs. 100 or auy other pcoportiouate 
mortgage money may be ordered to be paid to 
the decree-holder,*’ 

After bearing the parties the Court 
first passed an order on 9th June 

1928 stating that the mortgagee having 
released three-fourths of the share and 
also another property had split up the 
mortgage and therefore the objector was 
entitled to get the mortgage debt appor- 
tioned; it ordered: 

The parties should give the market value 
of the different portions of the mortgaged pro- 
perty in different hands within 15 days.' 

On dth January 1929, the decree- 
holder applied stating that the order of 
9th June 1928 was an interlocutory 
order deciding a principle against him 
Irom which he could not appeal and re- 
Quested the Court to pass a final order. 
The Court, tbereforci passed an order on 
18bb March 1929, which is the subject 
matter of an appeal. Under this order 
it fixed the amount which the decree- 
holder was entitled to recover and 
ordered that on payment of that amount 
within one month by Mahabir Prasad 
his one- fourth share should be released 
from sale, but in case of default of pay- 
ment that portion also will be sold. The 
costs were to be borne by both the par- 
ties, 

On behalf of the respondent the first 
objection is that the decree-holder ought 
^Jhave .appealed from the order of 9th 
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June 1928, and having allowed it to 
become final the decision that the mort- 
gage debt has been split up was final 
between the parties and could not be 
re-openad. The argument is that the 
decision of that question of principle 
was a determination of a question with- 
in S. 17, Civil P, C., and therefore by 
virtue of the provisions in S. 2, Civil 
P. C,, it amounted to a decree and ought 
to have been appealed from. 

It seems to us that every order passed 
by an execution Court in the course of 
proceedings under S. 47 does not neces- 
sarily amount to a decree so as to be 
appealable. S. 47 must be read with the' 
definition of "decree” in S. 2. The mere! 
determiDation of a question would not 
be sufficient but that determination must 
amount to the formal expression of an* 
adjudication which so far as regards the' 
Court expressing it conclusively deter- 
mines the rights of the parties with 
regard to the matters in controversy. 
Unless an interpretation is put on the, 
definition of "decree” in S. 2, every con- 
ceivable order in the Execution Depart- 
ment would become automatically ap- 
pealable. Thera are several cases of 
this Court which have accapted this 
principle. We may for instance refer 
to ‘the case of Husain Bhai v, Beltie 
Shah Gilani (l) and Hira Lai v, Tikam 
Singh (2) (i. 7. IL 1926 All, 401). 

The order of 9th June 1928 was in 
our opinion in the nature of an inter-! 
locubory order expressing the opinion, 
of the Court that the mortgage debt had; 
been split up and there ought to be a| 
rateable reduction in the decretal 
amount. The objection of the judgment-! 
debtor was not disposed of by the Court, 
conclusively as it had still to detei-minel 
the market value of the different por- 
tions of property and to fix the rateable 
liability of the one-fourth share of 
Mahabir Prasad. As to the objections 
filed by Mahabir Prasad the Court bad 
expressed no complete opinion on the 
point involved and it did not finally 
dispose of his objection. There was 
therefore no conclusive determination 
of the matter in controversy and the 
Court in our opinion was still seised of 
the case. No appeal therefore lay from 
that interlocutory order and the 'preli- 
minary objection has no force, 

(I) A. I. B. 1921 All, 603^83 1. Q. 1035= iff 
All. 788. 
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On bhe merits it seems to ns that the 
order of the Court below cannot be 
supported. The respondent is a pur- 
chaser at an auction held in execution 
of a simple money decree under which 
a part of the mortgage property had 
been attached during the pendency of 
the mortgage suit. It is quite clear that 
he cannot acquire any paramount right 
against the mortgagee decree-holder and 
is bound by the compromise decree 
which was ultimately passed in this 
suit and under that decree there was a 
joint liability for the payment of the 
entire decretal amount against the en- 
tire mortgaged property excluding the 
three-fourths share in the house. It is 
therefore not open to him to go behind 
that decree and urge iu the Execution 
Department that the amount should be 
split up. The execution Court ought 
nob to be allowed to go behind the 
decree to allow the decree-holder to 
realize the whole amount by sale of the 
property entered in the decree. Once 
a joint mortgage decree is passed against 
several items of property the mortgagee 
decree-holder is entitled to realize bhe 
entire amount from any part of those 
properties and he can also sell them in 
any order that he wishes to choose. 
Neither the judgment-debtor nor any 
transferee pendente libe from him is en- 
titled to have the decretal amount split 
up and bhe liability apportioned. We 
accordingly allow this appeal and setting 
aside the decree of the Court below dis-. 
miss the objections of the judgment- 
debtor with costs in both Courts in. 
eluding in this Court-fees on the higher 
scale- 

S,N,/h,K. Appeal allowed, 
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Bennet, J. 

Nilkanth'^ Defendant — Appellant. 

V. 

Hup Singh and others — Plaintiffs — ■ 
Eespondents. 

Second Appeal No. 1667 of 1928, 
Decided on 20th March 1930, against 
decree of Addl. Diet. Judge, Gawnpore, 
D/- 28bh August 1928. 

(a) Agra Tenancy Act {3 of 1926), S. 227 
—Suit against coshhter— Decree cannot be 
paiied for gross rental for negligence in 
collection. 

In a suit* brought tinder S, 227 against a 
cosharer a decree cannot bo passed on gross 


rental agiinst a cosharer for negligence of 
that cosbarer in making oollections. 

[P 641 C 1] 

(b) Agra Tenancy Act (3 of 1926), tS. 227 
(2)— Production of siyaha is not sufficient. 

Produotion of the sivaha is not sufficient 
compliance with S. 227 (2), [P 641 Ql] 

K, N, Laghate—loTC Appellant. 

Judgment.— This is a second appeal 
by Nilkanth, defendant, against concur- 
ring decrees of the two lower Courts 
holding him liable to the plaintiffs for 
profits for the years Fs. 1331 to 1333. 
The pa rties are related as follows: 


Nilkanth, 
defendant 1 


Chhatari 

1 


I 

Ajudhia Inderjit 


Sattidin 
defendant 3 


Plaintiffs 3 and 4 PUiabifis 1 and 2 

It is admitted that the plaintiffs and 
defendants, their uncles, are cosharers 
in a pafcti No. 1, rental Rs. 205-12-’0, 
and that Chhatari was the original 
owner of bhe land in question. After 
his death his widow was entered, and 
on her death in F. 1331 the names of the 
parties were entered. Para. 2 of the 
plaint alleges that the defendants make 
collections in respect of the said patti 
No. 1 and pay the Government revenue 
and cesses, and that the profits are 
then to be divided between the parties 
in proportion to the half share which 
each party owns. This arrangement is 
admitted in para. 2 of the written 
statement of the appellant. The written 
statement set up a plea that 
profits were satisfied by the grant to 
the plaintiffs of land in other mahals, 
but the lower Courts have found this 
plea to be unproved. The situation 
therefore is that the defendants alone 
collected the rent in this patti and have 
not paid any profits to the plaintifff 
who are due a half share of the renti 
There is apparently no area of sir and 
kbndkasht in this patti. There is a 
lambardar Bamnarain, but he does not' 
make any collections in patti No. E 

The chief ground of appeal is that the 
lower Courts have granted a decree fof 
profits to the plaintiffs on gross rental. 
The suit was brought under 8. 227 
Act 3 of 1926, and it is oonSanded that 
a decree can only be passed against c®* 
sharers on oollections and not on gr®38 
rental. Both the loWeir Courts' 
laid stress on the fact that the deien* 
dant was negligent fill oollections- eB* 
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did not 8U0 any tenants for arrears of 
rent or eject any tenants and allowed 
the arrears to accumulate from practi- 
cally nothing to the sum of Rs. 153-9-5 
during the three years in question. I 
consider that this contention for the 
appellant is well founded, and that a 
decree cannot be passed on gross rental 
against a cosharer for negligence of 
that cosharer in making collections. It 
is true that in the present case the 
defendants undertook what. are practi- 
cally the duties of lambardars, but in 
default of the definite appointment of 
the defendants as lambardars the 
liability of a lambardar under S. 226, 
Act 3 of 1926, cannot attach to the 
defendants. The remedy is for the 
plaintiffs to take part in making ccfllec- 
tions themselTos and the plaintiffs 
should nob leave that work entirely 
to the defendants. 

There was another ground under 
which the lower appellate Court and 
the Court of first instance had justified 
the decree on gross rental and that was 
that 'the defendants did not produce 
any accounts. For the appellant-defen- 
dant it was contended that sufficient 
compliance was made with S. 227 (2), 
Act 3 of 1926 by the production of the 
siyaha, ^ I do not consider that the 
production of the siyaha is sufficient 
compliance with that section. It 
might well be that the complaint 
against a cosharer was that although 
he made collections he did not write up 
fche siyaha by dictation to the patwari. 
In that case what he would be required 
to produce under S. 227 (2) would be 
the account books in which he actually 
entered his collections. It is obvious 
that a person. making collections must 
keep some such account, otherwise he 
would not know how much he had col- 
lected from each tenant. The sub- 
sequent duty cast upon a cosharer mak- 
ing collections of dictating those col- 
lections to the patwari is not sufficient 
compliance with the obligation to keep 
accounts under S. 227 (2). But the 
lower appellate Court has not found 
that the Acoount in the siyaha is not a 
ucoouht. The' finding of that 
Court appears to be that the difference 
between the amount of collections re- 
corded and the amount of gross rental 
due not to the neglect to enter oolleo- 
tioQB in the siyaha but to neglect of 
lOJin MM Jk RQ 


the defendant to make the collections. 
Under those circumstances a decree 
on gross rental cannot ba passed 
against the defendant under S. 227 
(2). Accordingly I allow the appeal 
on this point. In place of the de- 
cree of the Court of first instance on 
gross rental I allow a decree on coUcc- 
tions which, as found by the Court of 
first instance, amounts to Rs. 197-3-0 
due to the plaintiff. Interest will be 
allowed as decreed by the lower Courts. 

A further point was urged in ground 
3 of appeal that rents not verified 
but written as zaid could not be realized 
lawfully and must be deducted from 
the gross rental. This ground is not 
contained in the grounds of appeal to 
the lower appellate Court and therefore 
the point cannot be taken in second 
appeal. In any case the decree is now 
on collections. Accordingly I allow the 
appeal with costs to the extent indica- 
ted, 

V.B./b.K, Appeal allowed in part, 
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SUIjAIMAN and Niamatuldah, JJ. 

Kapoor Chand J ain — Applicant. 

v. 

Emperor— Opposite Party. ■ 

Civil Revn. No. 37 of 1929, Decided 
on 25th April 1930, against order of 
Collector, Agra, D/- 15th October 1928. 

(a) High Courts Act, S. 15— Revision lies 
from order including person in list of touts 
— Legal Practitioners Act, S. 36. 

High Court 'can entertain in exercise of 
general powers of superintendence an applica- 
tion in revision from an order of District 
Magistrate including the name of a person in a 
list of touts under S. 36, Legal Practitioners 
Act: 21 All 181 and A, I. R. 1928 AIL 834, 
Rel, on. [P 642 C 1] 

(b) Legal Practitioners Amended Act (15 
of 1926) S. 2 (A) — Enquiry entrusted to 
Subordinate Court — Superior Court cannot 
include name of person in list of touts con- 
trary to recommendation. 

If the enquiry is entrusted to a subordinate 
Court it is the subordinate Court which must 
be satisfied that the person is proved to be a 
tout. If that authority is not Satisfied and 
does not send up his name, the superior autho- 
rity which itself made no enquiries cannot in* 
olude the name of a parson who has not been 
BO recommended. [P 642 0 9 

Baleskari Prasad — for Applioaot. 

17. 5. Bajpai — for the Crown. 

Sulaiman, J. — This is an appUr 
in revision from an order of the P 
Magistrate and Collector of Agrs 
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tho name of Kapoor Chaud in a list 
ofloutg under S. 36, Legal Practibioners 
Act, framed and published by him. 
!a preliminary objection is fcakon that 
no revision lies. We think that this 
question is now concluded by the 
opinion expressed in Soshi Nath v. 
Emperor (1), where following an earlier 
lease in the matter of the petition of 
Madho Ravi (2), it was remarked that 
this Court could interfere in the exer- 
cise of tho general powers of superin- 
tendence conferred upon it by S. 15, 
|Hig!i Courts ;\ct, 1871 and S. 107, 
Government of India Act. We may point 
out that although this objection was 
jnot raised, another Bench also did enter- 
tain the application in GhafooT 'Khan 
V. Emperor (3). 

On the merits we find that the order 
of the District Magistrate and Collector 
cannot be supported. Instead of making 
an enquiry into the complaint himself 
he thought it fib to entrust. the enquiry bo 
the Joint Magistrate under him. The 
Joint Magistrate took evidence and drew 
a report in which, so far as Kapoor 
Chand was concerned, his opinion was 
that there was a possibility that this 
man’s name had been included in the 
list on account of party intrigues against 
him owing to his association with the 
police. The Joint Magistrate noted 
that a pleader supported another wit- 
ness who said that Kapoor Chand was 
a man of respectable status. The actual 
recommendation was in the following 
words: 

“At any rata tha casa against this man is 
doubtful, of which he should be given the 
benefit.” 

This report bears the date 12th 
October 1928. On 15th October the 
District Magistrate and Collector passed 
the order which is the subject of revi- 
sion. He started by saying: ‘*I accept 
the report” and then went on to declare 
that all the persons including Kapoor 
Chand were declared touts and remarked: 

“All these parsons were givan an opportu- 
nity to explain their activities in and about 
Court and all failed." 

Although the report of the Joint Magis- 
trate was in favour of Kapoor Chand, 
the District Magistrate did not give 
him any opportunity to appear and to 
be allowed to be heard, It is not 

(1) A. I. a. I92i All. 69=79 I. 07693=45 All. 

'676. 

(2) [1899] 21 All. 181=:{ie99) A.W.N. 15. 

(8) 1928 All. 381. 


correct to say that he had failed to 
explain his activities because tha Joinli 
Magistrate who enquired into his case i 
did not feel satisfied that the case had | 
been made out against him without any | 
reasonable fdoubt. It is also extraordi- I 
nary that although the learned District I 
Magistrate and Collector said that he i 
accepted the report he actually differed 
from the recommendation of the Joint 
Magistrate so far as Kapoor Chand was | 
concerned. Apart from these irregu- I 
larities we think that the District I 
Magistrate has acted illegally in de- i 
daring Kapoor Chand a tout. ■ 

Under S. 2 (A), Legal jPraebitionera 
Amended Act (Act 15 of 1926), if th^ * 
District Magistrate sends the names ofl 
persons suspected to be touts to a 
Subordinate Court and that Court holds 
an enquiry and reports to the authority 
which has ordered the enquiry the name 
of such person who has been “proved j 
to the satisfaction of the Subordinate I 
Court to be a tout” that authority may | 
include the name of such person in the I 
list of touts. It is therefore quite clear I 
that if the enquiry is entrusted to a p 
subordinate Court it is the subordinate I 
Court which must be satisfied that the i 
person is proved to be a tout. If that I 
authority is not satisfied and does not i 
send up his name, the superior authority 1 
which itself made no enquiries oanno^ * 
include the name of a person who ha^ 2 
not been so recommended. The District; | 
Magistrate did not make any additionalj i 
enquiry himself, but merely acted on the |; 
report submitted to him. We tbinsi J 
that he acted illegally in going contrary m 

to the report. M 

We have already pointed out that no € 
opportunity was given by the District 4 ^ 
Magistrate and Collector to Kapwt 
Chand to appear and show cause, parti* 1 
cularly when the report of the Jw®* 2 
Magistrate was in his favour. ^ This | 
in contravention of tho proviso to tha S 
section. We accordingly allow this 9 
revision and set aside the order of ® » 
District Magistrate and Collector dat ^ 9 ^ 
15th October 1928 so far as it concern ■ ^ 
Kapoor Chand and direct that B 1 

be not included in the list of ^ * B i 
We direct that the parties should oeac m j 
their own costs of this revision. I { 

P.N./R.K. Bevishn |j 
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Sulaiman and KendalTii JJ* 
fialdeo Prasat?— pjalnUCf — Appellant. 


V. 


Arya Priti Nidhi Siii — 

Defendants — Eespondenfcg. 

First Appeal No. 536 of 1926, Decided 
■on 6th March 1930, against decree of 
Sub-Judge, Muzaffarnagar, D/- 28th May 
1926. 


(a) Hindu Law~*Atcetic Arya Samajist— 
Performance of Praiapathiyestbi homam is 
'essential to become Sanyasi. 

The performanoe of the Praiapatbiyesthi 
homam is essential and is the final ceremony 
to be performed even by the Arya Samajist 
who bsoomes a Banyasi : 33 21/. L, J. 63 and 
.14 C. W, N, 191, Be/, EP 644 C 1] 

{b) Hindu Law — Ascetic — Renunciation 
will not be complete merely by declaring 
'himself Sanyasi — Necessary ceremonies 
‘must be gone through. 

The mere fact that a person declares that he 
has become a Sanyasi or that he is described 
■ as such or wears clothes ordinarily worn by 
the Sanyasis would not he saffioient to make 
'him a perfect Sanyasi. It is essential that he 
most enter into the fourth stage of bis life in 
accordance with the necessary requirements. 
He must not only retire from all worldly inter- 
ests^ and become dead to the world, but to 
attain this he must perform the necessary 
ceremonies without which the renunciation 
^Jll not bo complete. [P 644 0 1] 

G. Agarwala—iox Appellant. 

i2. K, Malaviya and K, C. Mital“-lov 
'Beapondents, 

Sulamnaii, J, — This is a plaintiff's 
appeal arising out of a suit for recovery 
of possession of immovable property by 
* setting aside a deed of trust executed 
'by Amar Singh, the nephew of the plain- 
tiff^ Baldeo Prasad. According to the 
plaint Amar Singh gave up the world 
in December 1920, and adopted faqiri 
Sanyas in January 1921, and was 
named Sanyasi Amirtanand ; that in 
consequence all hie rights in hU proper- 
ty became extinct and the same reverted 
to his relations* But admittedly on 
24fch January 1921 be executed the deed 
of trust in favour of the respondent 
oabha, which is an Arya Samaj institu- 
tion. According to the plaintiff the 
deed of trust was null and void inas- 
tnneh as on the date of its execution 
Amar Singh had no longer any right or 
'interest left in him. The defendants 
oontested the suit by deuyiug that 
'Anur Singh had ever renounced the 
'World and given up hi^ rights in the 
property or that he had eompietely be- 


come a Sanyaai. It further pleaded 
that he was a by ftud could 
hot have become a Sanyasi, 

'i’Ua leairlied Judge has found that 
the evidence to prove that Amar Singh 
had become a complete Banyasi before 
1921 was nob satisfaefcoryt and he has 
further held that the facts established 
by that evidence were insuflicient to 
make out the case of complete abandon- 
ment of all worldly concern. 

The plaintiff has appealed and chal- 
lenges those landings. 

So far as the Sanyasis belonging to 
the Sanatan Dharma religion are con- 
cerned, the procedure to be followed be- 
fore a person becomes a complete San- 
yasi has been laid down in great detail 
by Srinivasa Aiyangar, J. in Kondol 
Bow V. SivaviuJavaric (l). Speaking of 
Sanyasam in general, he has pointed 
out that the postulant has to perform 
his death ceremony (though this is not 
considered essential by some) and the 
eight sradhas the last of which is his 
own sradb, he must then distribute his 
wealth among his sons and Brahmins 
reserving enough for the homam (sacri- 
fice in the fire) to be subsequently per- 


formed : . , 

“ Then he has to perform Prajapathiyesfchi 

and finally Viraja homam. These are saorifioas 
in fire and are a purificatory ceremony. At the 
end of the ceremonies the postulant has no 
property at all, for even the sacrificial vessels 
if they are of wood must be burnt in the fire 
and if they are of metal must be given to the 


< L tv 

pri63b« 


He then takes leave of his sons and 
standing in water utters a mantra three 
times to the effect that he has given up 
his desire for sons, wealth, world and 
everything. He does not become a San- 
yasi till the mantra is pronounced. 
This procedure is stated to be common 
to all Sanyasis. A somewhat similar 
practice was established in the case of 
Bamdhan Puri v. Dalmer Puri (2) 
where too the performance of the Viraja 
homam ceremony was considered neces- 
sary for the attainment of the status of 
a perfect and complete Sanyasi chela. 

The learned advocate for the appel- 
lant, however, contendsitfaat these cere- 
monies are only essential for those who 
hAlonu to the ^natan Dharma and are 
n?t applicable to an Arya Samajist. 
Admittedl y Amar Singh was an Arya 

/il ri9l7l 33 M. L. J , 63—40 1. 0, 535. 

(3) 11910] U C. W, N. I 91 ==a.l. 0 , 385 . 
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Samaiist and has previously dedicated 
some property in favour of an Arya 
Samaj institution in 1917, No autho- 
rity has been cited in support of the 
proposition that in the case of an Arya 
Samajist the complete renunciation of 
the world can be effected by a mere 
expression of an intention or by merely 
calling oneself a Sanyasi. On the other 
hand, the learned advocate for the res- 
pondent has drawn our attention to a 
passage in f^atyarfch Prahash (1964 Sam- 
bat edition) Chap. 5, p. 131, which is 
the sacred- book of the Arya Samaj, The 
passage when freely translated reads as 
follows ; 

“After having performod the Prajapathiyesthi 
yagna (or Iiomara), thrown the sacred thread 
in it (the fire) the tuft of hair growing on the 
head and such other symbols et cetera leaves 
the house and becomes a Sanyasi," 

This book therefore itself shows that 
the performance of the Prajapathiyesthi 
bemam is essential and ig the final cere- 
,mony to be performed even by the 
Arya Samajist who becomes a Sanyasi. 

In the present case apart from the 
fact that there are oral statements to 
the effect that Amar Singh had become 
a Sanyasi, that he was calling himself a 
Sanyasi and that ho was wearing yellow 
clothes, there is no evidence whatso- 
ever on the record to prove the perform- 
ance of any of the ceremonies. It can- 
not be doubted that the mere fact that 
a person declares that he has become a 
Sanyasi or that he is described as such 
or wears clothes ordinarily worn by the 
Sanyasis would not be sufficient to make 
him a perfect Sanyasi. It is 

essential 

that he must enter into the fourth 
jstage of his life in accordance with the 
necessary requirements. He must not 
only retire from all worldly interests 
and become dead to the world, but to 
attain this he must perform the neces- 
sary ceremonies without which the 
renunoiation will not be complete : 
Mayne’s Hindu law, Edn, 9, page 867. 

We also accept the finding of the 
Court below that the evidence adduced 
by the plaintiff to show that he had be- 
come a complete Sanyasi in December 
1920, is not trustworthy. In the first 
place this seems contrary to the allega- 
tion in para. 2 of the plaint, where it 
was stated that he adopted Paqiri San 
yas in January 1921; In the second 
place there is no direct evidence to 
show what actually happened in Decem- 


ber 1921, except that ho attended the 
anniversary of Gurukul at Bindraban, 

No one who was present on this occa- i 
sion has been produced by the plaintiff. 

On the other hand the defendants have 
produced Arjun Singh and Kashi Ram 1 
wlio say that they were present at I 
Bindraban on this occasion and that | 
Amar Singh had not become a Sanyasi 
at that time, A report of the proceed- 
ings of that anniversary has also been 
produced, which does not contain any 
reference to Amar Singh becoming a 
Sanyasi, The evidence therefore does ! 
not prove the plaintiff’s case. | 

The result therefore is that this ap- 
peal must ha dismissed with costs, 

v.b./e.K. Appeal dismissed, 
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SULAIMAN AND KiNG, JJ. 

Talib Ali Shah — Defendant — Appel- 
lant. 1 

V. I 

Piarey Lal and awoiher^Plaintiffa — f 
Respondents. I 

First Appeal No, 500 of 1926, Decided | 
on 16th April 1930, against decree of I 
Sub-Judge, Bulandshahr, D/- 7th July I 
1926. I 

Civil P. c., S. 151 and O. 32, Rr. 4 and 5 I 
Subsequent to discovery that minor war i ; 
not properly represented by duly appoiDted 
guardian, Court should restore case to filfr 
and proceed with it after appointing guar* 
dian — ^ch restoration and appointment rfr 
not addition of new party— Limitation Ad, j 
S. 22. , ‘ 

Subsoquent to the discovery that the minor f 
has not been properly represented by a dniy | ; 
appointed guardian it is open to thtf Court. !» ^ 

the exetolse of its inherent power - under S. 151' « 

to restore the ease to its original number oo fj| 
the file and proceed with it after duly appoint* |i 
ing a guardian. The restoration of the ease M 
and the appointment of a new guardian oaU*' 'M 
not be held to be tantamount to the addition of w 
a new party to the suit'. The appointment of a * ■ 
guardian ad.litem must always be some timo; w 
after the institution of the suit and the suit 
must be deemed to have been instituted againsl^ ^^^p 
the minor on the date when it was filedi 
though on that date the guardian ad litem w#®' 
not or could not have been appointed : S9 JH*} 

8 and A. I. R, 1924 All, 225, Bel. on.i 83 I. » 
184 and A. I. R. 1924 Mad. 489, nof Appr. ' 

[P 645 0 a : P6460U|» 
Mushtaq Ahmad — for Appollaufi* ^ » 

Panna Lal and Sari Pal yarshiti“^^ * 
for Respondents, * 

Sulairoan, J.— -This is an appedl bf ^ 
Talib Ali Shah defendant SO, arisioS^^j M 
of a suit on the basis of a inortghige desd ^ 
datedvlSth May 1904, exeontSd iBy tb® ?1 
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^oviginal owner of fehis property, Mahbub 
AU Shah, in favour of the plaintiS Piarey 
Lai and bis co-mortgagee Nanak Ghand 
whose rights he has since acquired un- 
der a subsequent purchase. When the 
suit was originally instituted Talib Ali 
Shah was described as a major and an ex 
parte decree was obtained against him 
and the other defendants. When how- 
ever the decree was put in execution ha 
-objected that he had all along been a 
minor and bad not been properly repre- 
sented, The execution Court acceded to 
this contention and allowed the objec- 
tion, The plaintiS Piarey Lai then ap- 
plied to the original Court under S. 151, 
Civil F. C,, claiming that the suit should 
be restored and proceeded with after 
the appointment of a guardian ad litem 
of Talib Ali Shah. The Court acceded 
to this request and the suit was tried 
on the merits and has been decreed. 
Talib Ali Shah now appeals. 

In order to understandfthe pleas raised 
in defence it is necessary to briefly state 
the previous history of this property. 
Prior to the mortgage in question there 
was a mortgage deed executed by Mah- 
bub Ali on 6th February 1904, in fa- 
vour of his wife Begam Sultan in part 
satisfaction of her dower debt, Mahbub 
Ali was also indebted to a creditor Lala 
Copal Rai who obtained a simple money 
decree against him in execution of 
which he put up Barwana Mahmudpur 
{or sale which was purchased at auction 
by Begam Sultan for Rs, 575. Subse- 
quently Begam Sultan executed a sale 
deed dated 19th December 1906] of this 
property along with 5 biswas of mahal 
'Bardarnagar which she had purchased at 
another auction in favour of Talib AU 
■Bhah, 

^be defence of Talib AU Shah is 
■twofold; In the first place he asserted 
that under the purchase from Begam 
Sultan he had acquired her prior 
mortgagee rights and that therefore the 
fiala should be subject to saoh rights. 
In the second place he pleaded that in- 
asmuch as no ‘guardian ad litem had 
. been appointed for him the suit could 
not be deemed to have been instituted 
on the date when ha was impleaded as 
a major. 

The first question depends purely on 
the interpretation of the sale deed of 
Begam Sultant This ie printed at p. 54. 
She piuported to sell one-third of 19 


sihams out of 140 sihams of the .entire 
20 biswas of Barwarna Mahmudpur 
which she had purchased at auction in 
execution of Lai GopabRai’sclocrae along 
with 5 biswas of mahal Sardarnagar. 
She described herself as the full pro- 
prietor of these properties and trans- 
ferred the absolute interest to the ven- 
dee putting him in proprietary posses- 
sion and making him the absolute owner 
thereof. There was a further stipula- 
tion that there were no encumbra-nces 
on these properties and that if any 
hypothecation lien chargeable on the 
properties sold was discovered she would 
indemnify the purchaser, Reading the 
deed as a whole there is no doubt that 
she purported to ’ transfer the ■ property 
which she purchased at auction free from 
all encumbrances, that is to say, she 
transferred her absolute proprietary in- 
terest in the same. But by .no stretch 
of the language the deed can be inter- 
preted to mean that she also transferred 
the right to recover her mortgage money. 
As a matter of fact the previous deed is 
not at all mentioned in the document 
and there is no clause which could 
convey to Talib Ali Shah her rights as a 
mortgagee. Really she sold these lands 
free from her mortgage. Talib Ali Shah 
therefore can claim this property to be 
exempt from the liability to discharge 
Begam Sultan's mortgage but cannot 
claim to have himself acquired the mort- 
gagee rights. The plea therefore has no 
force. 

The second plea is equally groundless. 
"When the suit was instituted Talib Ali 
Shah was duly made a defendant al- 
though he was wrongly described as a 
major. He ought to have been descri- 
bed as a minor and after the institution 
of the suit an application should have 
been made to the Court under 0. 32, R. 
3 for the appointment of a guardian ad 
litem of the minor. The omission to 
follow the necessary procedure amounted 
to a material irregularity which made 
the decree totally ineffective and in- 
valid as against the minor. But we 
cannot treat the suit as having been 
either dismissed or decreed effectively 
against Talib Ali Shah. The view which 
has prevailed in this High Court is that 
subsequent to the discovery that the 
tninor has not been properly represented 
by a duly appointed gaardian, it is open 
to the 'Court in the exercise of its in- 
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herenfe power under S, 151, Civil P. C., 
to restore the case to its original num- 
ber on the file and proceed with it after 
duly appointing a guardian. We may 
refer to the case of Bkagwan Daijal v, 
Param Sukh Das (1) which was again 
followed in Kir pa Kiskan Kishori v. 
Bahu Lai (2). These cases appear to 
have been dissented from by the Madras 
High Court on two grounds. First that 
0, 9,,R. 13 cannot apply as the minor 
was really no party to the decree, and 
secondly tiiat the restoration of the case 
and the appointment of a new guardian 
is tantamount to the addition of a new 
party to the suit. It is unnecessary for 
us to consider whether 0, 9,R. 13 would 
be applicable to such a case, for in the 
present case the inherent jurisdiction 
lUnder S. 151 ^has been exorcised. We 
.are unable to accept the view that the 
jrestoration of the case and the appoint- 
jment of a guardian ad litom in any way 
amounts to the addition of a new party. 
Talib Ali Shah has been a defendant to 
jthe suit from the very beginning, the 
; 0 nly defect being that no proper guardian 
iwas appointed for him. The appoint- 
ment of a guardian ad litem must al- 
ways be some time after the institution 
of the suit and the suit must 
be deemed to have been instituted 
against the minor on the date when it 
was filed, even though on that date the 
guardian ad litem was not or could not 
have been appointed, We are unable to 
accept the view of the Madras High 
Court expressed in Eda Funnayya v. 
«7 * atiyalvi Kama Kotayya (3) and followed 
in Armuga Goundan v., Feriavanjiappa 
Goundan (4), We prefer the view which 
has so far prevailed in this High Court 
and dismiss this appeal with costs. 

P.N./R.K. Appeal dismissed. 

(1) [1917] 39 All. 8=36 I. C. 366. " 

(2) A. I. E. 1924 All, 225=761. 0. 765=45 
All. 606. 

(3) [1919] 53 I. 0. 184. 

(4) A. I. B. 1924 Mad. 489 =78 1.0. 76. 
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Sol AI MAN AND NiAMATOLLAH, JJ, 
Hanuman SinpA— Applicant. 

V, 

Ram LaJthan and others — Opposite 
Parties. 

Civil Revn. No. 65 of 1929, Decided 
on 24tb April 1930, against order of 
Addl. Snb-Jodge, Mirzapur, DA 13th 
August 1928. 


Civil P. C., Sch. 2, Para. l-^Reference ta 
arbitration by parlies without' any reference 
to guardian ad litem of minor— Award it not 
binding on minor. 

When a guardian ad litem has been ap- 
pointed for the minor, it is that guardian alone 
who can represent the minor in all proceed- 
ings in that suit. If without any reference to 
Ihe guardian ad litem of the minor the other 
parties to the suit refer their disputes to atbb 
tration the minor's uncle professing to act as 
the guardian, the award cannot bind the minor, 

tP 646 C 2) 

K. N, Katju and Abdul Hasan Jafary 
— for Applicant. 

Iqbal Ahmad and Anugrah Narain 
Singh — for Opposite Parties. 

Sulaiman, J. — This is an appli- 
cation in revision from an order filing 
the award and framing the decree 
in terms of it. This was a partition 
suit in which there were a number of 
defendants, including defendant 7, who 
was a minor. His father was dead, and 
his mother was appointed as guardian 
ad litem for the suit. It appears that 
his grandfather is also alive and is a 
party to the suit. Without any refer- 
ence to the guardian ad litem of the 
minor the other parties referred their 
disputes to arbitration, and the minor's 
uncle professed to act as the guardian of 
the minor. On the reference haying been 
made an award was delivered which 
has been accepted by the Court on the 
ground that, although there is nothing 
to show that the minor’s guardian ad 
litem had agreed to this reference, the 
award appears to be not prejudicial to 
the minor. 

It seems to us that the Court below 
has taken an erroneous view of the situ- 
ation. Under R. 1, Sch. 2, it was in- 
cumbent on the Court to see that all 
persons interested in the suit had agreed 
to refer the matter to arbitration. 
a guardian ad litem had been anointed 
for the minor, it was that guardi^| 
alone who could represent the minoMU 
all proceedings in that suit and 
else could represent him (0, 32, B. 

The learned Subordinate ^ ^ 

therefore, quite wrong in -thinking tn®i 
the award wpuld bind the niiifor» w* 
though his guardian ad litem had no f 
been consulted. , ^ 

ItJs, therefore, quite clear ® 

award, as one having been dejive 
against the minor, cannot Wnd . . 

do not consider it necessary to deoiue 

this stage whether the rwult of 
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would be that) the whole of the award 
would fail ag againgt all the parties to 
the suit or whether it would only be in- 
effective aa against the minor. Nor do 
we consider it necessary to decide at 
this stage whether the minor would not 
otherwise be bound, for instance, if it 
were held that he was duly represented 
by the managing member of his family. 
We accordingly allow this revision, set 
aside the order of the Court below and 
send the case back to the Court below 
for disposal according to law. The ap- 
plicant shall have the costs of this revi- 
sion from the plaintiffs-respondents. 
P.N./r.K, Bevision allowed^ 

A. I. R* 1930 Allahabad 647 

Boys, J. 

Uohammad Sadiq “ Defendant— Ap- 
pellant. 

V. 

AUaf Husain and others — Plaintiffs 
— Bespondents. 

Second Appeal No. 1168 of 1928, 
Decided on 7th May 1930, against 
decree of Dist. Judge, Budaun, D/- 20th 
March 1928. 

(a) Pleadings — Mere abuse should not find 
place in pleadings. 

Mere abuse desoribing a patty as very ‘‘‘cua- 
niog and litigious" should nob be allowed to find 
a place in any pleadings, [P 647 C 2] 

ib) Agra Tenancy Act {3- of 1926), S. 271, 
Expl. 1 — Plea of proprietary right solely 
untenable and inended solely to oust juris- 
diction of 'revenue Court"- Trial Court need 

not act under first'part of S. 271. 

The trial Court is nob obliged to act under 
the first part of S. 271, if it is of opinion 'that 
the plea of proprietary' right is solely untenable 
and intended solely to oust the jurisdiction of 
the revenue Courts. Where the defendant 
does not ask the issue about proprietary title to 
be framed, the trial Court is fully justified m 
believing that the issue could not and would 
not be pressed, or in other 'words that it was 
untenable. It cannot be subsequently said 
that mere raising of proprietary title made it 
Inoumbent on the trial Court to frame such 
Issue. [P 647 0 2;P 648 0 1] 

Ahhtar Husain Khan — for Appellant. 

P. L, Baner/s and H. P. “for Bes- 
pondentB. 

Judgineot,‘~‘Th6 plaintiffs Bued the 
defendant for profits in the revenue 
Conit under 8. 227, Act 3 of 1926, the suit 
being against a oosharer and in respect 
of the years 1331, 1832 and 1333. The 
defendant denied • the plaintiffs*- pro- 
prietary title and set up a title in him- 
self by adverse possession. I may in- 


cidentally note that para, o oi! 
the written statement describes the 
plaintiffs. a3 "very cunning and litigious", 
Mere abuse of this description should 
not be allowed to find a place in any 
pleadings. The Assistant Collector fram- 
ed two issues “What profits are due to 
the plaintiffs?'*, and after hearing the case 
gave the plaintiffs a decree. The defen- 
dant appealed to the lower appellate 
Court and sin ground 1 of bis appeal said; 

“The plaiubifis-tespondenba arc not the 
owners of that property for the profit of which 
the Buit bad been filed. The lower Court has 
erred in not framing an issue in respect of 
ownership in spite of the objections taken by 
the appellant." 

Even here the appellant did not 
specifically claim that such an issue 
should have been sent for trial to a 
civil Court. Taking the judgment of 
the lower appellate Court at the value 
given to it by counsel for the appellant 
here, the point was argued before the 
lower appellate Court and the defendant- 
appellant’s objection was rejected 
because there was no substance in his 
plea. 

In second appeal here I am asked to 
hold that it was the inaperativa duty of 
the trial Court, immediately the ques- 
tion of proprietary title appeared to be 
raised, to frame an issue itself and 
immediately to send that issue, for deci- 
aion by a civil Court. This argument 
denies all force to Expi, 1, S. 271 and 
if it was to be accepted, a pen might as 
well be drawn through that explana- 
tion. The trial Court is not obliged to 
act under the first part of S, 271, if it is 
of opinion that the plea of proprietary 
right is clearly untenable and intended; 
solely to oust the jurisdiction of the re-l 
venue Courts, The trial Court was clearly 
not bound to send this case to the civil 
Court under any cricumstances whatever 
until it had framed an issue. It must, 
therefore, first arrive at the stage of 
framing issues. Those are framed in- 
variably with the assistance of. the 
counsel on either side. When the As- 
sistant Collector proceeded to frame 
issues he was not invited by counsel on 
either side so far as the record shows 
and so far as the counsel for the ap- 
pellant is able to suggest, to frame an 
issue on this point. If the very party 
who now says that this issue ought to 
have been framed, did not ask for the 
issue to be framed, the trial Court 
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would be fully justiOed in believing that 
i na issuo could not and would not be 
pressed or in other words, that it was 
untenable. At a later stage of the case, 
when ]t had been pressed in the lower 
appellate Court, it has been found in 
fact to be untenable, but that of course 
\yll not throw any light on the course 

the Assistant Collector ought to have 
pursued In my view, if the defendant 
did not choose at the time issues were 
framed to as!r for an issue on this point, 
he has only himself to blame if the As- 
sistant Collector regarded ‘it as an issue 
that did not .soiiously arise. 


/ w ^ ^PP®Bant suggests 
that the defendant may have deliba. 

latelj koiit this point in reserve in 

If he-did.so, his blood must rightly be on 
hii, own head. It is expressly to stop 
manoeuvres of that sort that this Court is 

ioa tn ',‘if “or® strict in rofus- 

ing to allow points to be taken in an ap- 

fn th!®i°°'' 

isasons »! ' t'"'"®' However, for the 

farfo di «t ® would. 

Act I df, S- 27Hrom the 

p.n./r,k. dismissed. 
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Mukerji and Bennet, JJ, 

Bejiares Bank Limited — Plaintiff 

Appellant. 

V. 

Eormusji Pestonji and others^Deien. 

dants— Bespoudents. 

. oM 926, Decided 

on 28fch January, 1930, against decree of 
Sub-Judge, Agra, D/. 30th June 1926. 

V Negotiable Inttruments Act S 

wjjpM presented for payment. 

io^ng” om PMvIded for as lol- 

open 4 th°“o« to SXthat‘r“‘s 
ssqaences provided for il , 1 “ ‘I*® o™- 

follow “““‘ioisd by the“uw° am aTsHo 
* TT J* r, [P 649 0 1] 

result of non-pteseafcment of 

acceptor exemption of the 

exemption of 

^Who hundis only. The word 

difierenoa *3 a 

IhsSlZ 61 and 62 

tion therefore means' that the pSiestho™ 
osner parties to the dooumenfes are not to be 


liable. The exception to -S 64 r>!innnf- k.. , 

as cpabrolling the plain language of th^ml 
ssction. but muet be read as mote or lei? ., 

houT ib“‘ r*” ’’<>» acieptor o(“ 

hundi therefore remains liable undflr u 

spite 01 the fact that it was not P?Menf.d ii; 
payment: (1896) .f. ly. w joi • isv?i ... 

tm7) • \i- ?■ ~ VI / 

A r fl'- !?, €'o 364. -Di’c and m , 
412.Di3C.;23 0. C, 364 

. K, Bar and Govmd Das — for Ad- 
pellant. 

n* and Hanu. 
tan Prasad — for Respondents. 

, . appeal is by the 
plamfcitfs, who claimed to recover two 
sums of money on two hundis, dated 

respectively 3rd January 1925 and 2 Dd 

0 ruarj' 1925 for the sums of Rs..5,000 
and Rs 3.000 respectively. The drawers 
0 e hundis are defendants 1 and 2 
(respondents 1 and 2 here) and the 
drawee was defendant 3 .{respondent 3,* 
Kamji Das, before us). Ramji Das ac- 
ceptad the two hundis. The plain.„ 
iS bank alleged that they presented the 
hundis for payment on due dates, but 
this allegation of theirs has been nega- 
tived by the Court ^below.' Then it was 
aigued before the .Court below that 
under S. 64, Negotiable Instruments 
Act, the acceptor was liable even if 
^610 was no presentment for payment, 
The Court below did not accept this 
view of the law, and holding that the 
urawerg and the acceptor were exempted 
from payment owing to want of present- 
naent, it dismissed the suit 
defendants 2 and 3. iJefendanfe 1 con* 
fessed judgment, and accordingly a de* 
cree was passed against him. 

In this Court only one point has been 
urged, and it is this. Under S, 64, Ne* 
gotiable Instruments Act, the result of 
non-presentment of the huudis for pay- 
ment was not the exemption of the ac- 
ceptor from liability, but the exemption 
of other parties to the hundis. We havCi 

to see how far this contention is cor- 
rect. “ ■ . 

^ A large number of cases have been 
cited before us, but before I proceed to 
examine the oases it will be useful to. 
examine the provision of the law itself.' 

Chapter 6, Negotiable Instruments 
Act, deals with presentment. This 
bhapter consists of 17 sections Ss.BI to 77. 
Out of these sections tbete are sor^b 
which lay down that the instrtijpef 

- V * - ... . - # “ 




1 
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should be presentod for cortain purposes 
and also lay down the consequences of 
the failure to make the presentment, In 
the schema of the Indian Act, an at- 
tempt has been made to .bring together 
the law on promissory notes, bills of 
exchange and cheques. This has caused 
a certain amount of confusion. Ss. 62, 
€4, 67, 68 and 69 deal with promissory 
notes. Ss. 61, 64, 68 and 69 deal with 
bills of eschange. Ss. 6i, 68, 72 and 73 
deal with cheques. It will be noticed 
that the sections mentioned above pro- 
vide certain consequences for non-com- 
pliance with the rule as to presentment. 
The other sections simply lay down how 
a presentment is to be made, and where 
it has to be made and where it need not 
be made at all. As a general principle 
it 'must be accepted that where ‘con- 
sequences are provided for as flowing 
from non-presentment, it is not open to 
the Courts to hold that besides the con- 
sequences provided for, ’by the law, 
other consequences, not mentioned by 
the law, are also to flow. 

With this general proposition in view 
let us proceed to examine the several 
sections of Chap. 5, S. 61 deals with 
bills of exchange payable after sight. It 
provides that where, in the case of a bill 
of exchange of this nature, no time or 
place is specified for presentment, it 
must be presented to the drawee for ac- 
ceptance. Then it provides that in case 
of default of such presentment, no party 
thereto shall be liable on it, to the per- 
son^ making such default. It will be 
noticed that this section provides for 
presentment in certain cases, and it also 
provides for the consequence. The 
consequence is. put down in very 
wide terms, namely no party, whoever 
be may be, to the bill of exchange 
18 to be liable to the person making the 
default. S. 62 deals with a promissory 
note payable at a certain period after 
eight. It again provides for present- 
ment and further provides that in de- 
fault of such presentment no party 
thereto will be liable to the person 
’making the default. The words no 
party " are of very wide significance. 

We can leave aside S. 63 which only 
provides for grant of time for delibera« 
'iidn. Coming to S. 64 we find that it 
provides that promissory notes, bills of 
'Czo^nge and cheques must be presented 

It provides that a promis- 


sory note must be presented for pay- 
ment to the maker, bills of exchange 
must be presented for payment to the 
acceptor and cheques must be presented 
for payment to tho drawee. Then 
S. 64, in keeping with Ss. Cl and 62 and 
some other sections in Chap, 5 provides 
for the penalty for non-compliance with 
the rule of presentment. The penalty is 
provided in the following language, viz., 

" ill default of such preseutraont, the other 
parties thereto are not liable thereon to such 
holder,” 

The word ** other ” has been used to| 
show that there is a difference between! 
S. 64 and Ss. 61 and 62, where the words! 
used are ' no party," It cannot be said' 
that the word ' other ” has bean used 
by mistake or oversight. The word hasi 
been there since 1881, and it has never 
occurred to the legislature that it was 
redundant and should not have found' 
place in the section. The use of the ex-j 
press ion “ other parties ” gives a clear i 
and intelligible meaning bo the section. 
This would mean that the parties who; 
are mentioned in the section may be 
liable, but other parties bo the several 
documents are nob to ha liable. For 
the present we shall leave out of con- 
sideration the exception to S. 64. In 
my opinion it is slightly out of place, 
and this is the reason why it has caused 
some trouble in the interpretation of the 
main S. 64. 

Sections 65 and 66 describe, the former 
the hours of presentment, and. the latter 
the date of presentment. As they do 
nob provide for any broad rule of pre- 
sentment and the consequences of de- 
fault, we need not consider them. S. 67 
again provides for presentment and 
records the effect of non-presentment. 
It deals with a promissory note alone 
but a promissory note which is payable 
by instalments. 

Section 68 deals with all kinds of 
instruments, namely a promissory note, 
a bill of exchange and a cheque. It 
provides that where these are drawn or 
accepted payable at a specified place 
and not elsewhere, they must, in order 
to charge any party thereto, be presented 
for payment at that place. It provides, 
therefore, for presentment in a particu- 
lar manner and also provides for the 
consequence of non- presentment in that 
manner. 
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Section 69 deals with a promissory 
note and a bill of exchange of a certain 
kind, namely payable at a specified 
place and lays down that if the rule is 
not complied with, the maker or the 
drawer, as the case may be, will be 
discharged, Ss. 70 and 71 go together, 
S. 70 lays down where the presentment 
is to be made, and S. 71 lays down what 
is to be done where the rule in S. 70 
cannot be complied with. 

Section 72 deals with a cheque. It 
lays down that a cheque must be 
presented at the bank upon which it is 
drawn within a certain time and pro- 
vides that the consequence of non- 
presentment would be to discharge the 
drawer. S, 73 deals with a cheque and 
defines the time of presentment, and 
provides for the consequence, namely 
discharge of all the parties thereto ex- 
cept the drawer. S. 74 deals with ‘pre- 
sentment of negotiable instruments 
generally and does not provide for a 
penalty. S. 76 goes with S. 74 and need 
not be discussed. S. 75-A deals with 
delay. S. 76 defines where non-present- 
naent is not necessary, S. 77 deals with 
liability of a banker. 

It will be noticed, therefore, that 
some of the provisions of Chap. 5 lay 
down presentment as necessary and the 
manner of presentment, and the others 
provide for the penalty or the conse- 
quence of non. presentment. We have, 
therefore, to see whether there is any 
provision which lays down that the 
consequence of non-presentment for 
payment of a bill of exchange of thfl 
kind before us, is the discharge of the 
acceptor. No such rule can be found 
within the four corners of Chap. 5. 
S. 64 is^ the only section which has 
been relied upon, and I have shown 
that it does not say that the circum- 
stance, namely non. presentment of a 
bill of exchange for paynaent, gives a 
discharge from liability to the acceptor. 

Let us now consider the exception to 
S. 64. It 13 not the case that in the 
case of ■ all promissory notes no pre- 
sentment is necessary. Ss. 62,' 64, 67, 
68 and 69 deal with promissory notes 
and provide for presentment and record 
the consequence of non-presentment. 
The exception to S. 64 deals with a 
promissory note payable on demand, 
and the proper place of the exception 
would have been below S. 74, which 


deals with negotiable instruments pay- 
able on demand. The exception to: 
S. 64 deals with a promissory note 
alone and says that where it is payable 
on demand but is not made payable at • 
a specified place, no presentment is 
necessary. The fact, therefore, that 
that 6xception*to S. 64 deals with the 


consequence of non- presentment can- 
not be taken as enlarging the natural 
meaning of S. 64. The true method of 
providing an exception is to take a ease 
which but for the exception would fall, 
within the general rule, but it is im- 
possible to do this in this particular 
case. If S. 64 stands as it does the- 
exception must be taken as going to- 
co ntra diet it. What are then we to do? 
We cannot read the exception as con-; 
trolling the plain language of S. 64,| 
S. 64, therefore, in my opinion, should! 
be given its plain meaning and the ex- 
ception to it must be read as more or 
leas an independent rule of law. 

Now I would consider a few cases- 
decided by the High Courts. In this 
Court the earliest case that has been 
cited before us is Farzand v. The Agrtk 
Savings Bank (1), This was a case on 
a bill of exchange, and there was no 
presentment. It was held, in view of 
the provisions of S. 64, that the ac- 
ceptor who is the principal debtor in 
the case of a bill of exchange (see S, 37,. 
Negotiable Instruments Act) was not 
exempted. This ruling and a case de- 
cided in the Madras High Court, Bama- 
kistnayya v. Kassim (2), were followed 
by this very Court in Phulehand v- 
GcLnga Ghulam {3). In the case of 
Gaya Din v. Sri Bam (4) some doubt 
was thrown on the correctness of the 
ruling in Phulckand’s case. That was 
a case in which the holder of a bunat 
sought to make the drawer liable. The 
Court of first instance dismissed the 
suit against all the parties except the 
drawer, but the lower appellate Court 
dismissed the suit altogether on the 
ground that the note had not been pre- 
sented. This decision was upheld by * 
the High Court, the appeal being dis- 
missed. The consequence of non-pre- 
sentment, as described in S. 64, would 
be that the drawer would bo exem pted 


(1) [1896] A. W.N. 201. 

(9) [1890J 13 Mad. 172. „ 

(3) [1899] 21 All. '450=(1899) A..W. N. 167. 

(4) [1917] 39 All. 3645=39 1. 0. 649. 
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from liability. The same result was 
arrived at by the High Court in this 
case but on somewhat different 
grounds, S. 64 was quoted and the case 
in Pkulchand v, Ganga Ghulam (3) was 
cited. There is no discussion of S. 64 
although it might appear that the case 
in Pkulchand v, Ganga Ghulam (3) was 
doubted. We cannot treat the case 
of Qayadin v. Sri Bam (4) as 
any authority for the proper read- 
ing of S. 64, Negotiable Instruments 
Act. As I have pointed out, the result 
would have been the same if S. 64 had 
been applied to the same case. In the 
two other cases that were cited before 
us as coming from this High Court, 
namely Pachkauri Lai v. Mulchand (5) 
and Jhandu Lai Mithu Lai v. Wilai/ti 
Began (6), there is not much which can 
be relied upon by the appellant. In 
Pachkauri v. Mulchand (5) the drawer 
and the drawee of the hundi were one 
and the same person, and it was held 
that no presentation on due date was 
necessary in that case. There is no 
discussion of S. 64, and all that does 
appear is a mention of the section. In 
the case in Jhandu Lai v, Wilayti 
Began (6) it was held that where the 
drawer and acceptor of a hundi are one 
and the same person, it is open to the 
holder to treat the document as a pro- 
missory.note. The case was decided 
nuainly on the basis of S. 76, Negotiable 
Instruments Act, Coming to cases de- 
cided in other Courts we have got, be- 
sides the case in Bamakistnayya v. 
Kassin (2) already referred to, the case 
of Ardeshir Sorabsha Moos v. KhushaU 
das Qokul Das (7) the relevant remarks 
appearing at p. 253. 

In the Lahore High Court there is a 
Tsry recent case Ghaniya Lai v. Karin 
Chand (8). In this case a Division 
Bench of the High Court has accepted 
ankirely the view which was taken by 
this Court in Pkulchand v. Ganga 
Ghulam (3). 

The only case in which a clearly differ- 
ant view appears to have been taken is 
the case of Oudh Connercial Bank v. 


(5) A. I. B. 1923 All. 379=66 I. C. 508=44 

All. 654. _ 

(6) A. I. B, 1936 All. 443=87 I. 0. 488=47 
, , All. 872. 

[1908] 83 Bom. 247=10 Boa. t. S. 268. 
fe) A. I, B. 1929 Lah. 240=115 1.0. 860= 
10 Lab. 756. 


Gurdin (9), In this case the learned 
Judicial Commissioner sitting singly held 
that in view of the exception to S, 64 
the meaning of tlut section was that 
every party to the instrument was dis- 
charged except the holder himself. 
This reading of S, 64 reduces it to an, 
absurdity. I fail to see how a holder; 
can be liable to himself. The holder 
cannot sue himself for the amount of, 
the negotiable instrument. For this 
reason and for the reasons given above, 
1 had myself in entire disagreement 
with this case. 

The result is that my reading of S. 64 
and the preponderance of judicial 
authority is in favour of the appellants’ 
contention. In the result, I would dis- 
miss the appeal against respondent 2, 
who is one of the drawers of the bills of 
exchange and would allow the appeal 
and give a decree with costs in both 
the Courts against respondeat 3, who is 
the acceptor of the hundis. 

Bennet, J.— I agree with the judg- 
ment of my learned brother. I desire- 
to mention an additional reason, which 
seems to me of some weight, in arriving 
at the interpretation of S. 64, Negoti- 
able Instruments Act, at which he has 
arrived, that is that under that section 
in default of presentment for payment, 
the maker of a promissory-note, the ac- 
ceptor of a bill of exchange and the 
drawoo of a choque are liable to a 
holder, but other parties are not liable. 
The question in issue is whether the 
words *' the other parties thereto re- 
fer to parties other than the maker of a 
promissory-note, the acceptor of a bill 
of exchango and the drawee of a cheque 
or whether the words refer to parties 
other than the holder, 

The Court of first instance followed r 
Oudh Commercial Bank v. Gurdin{9) 
where the Utter interpretation has 
been laid down chiefly based on the 
argument that S. 64 must be interpre- 
ted in the light of the exception to that 
section. That exception states : 

“ Where a promleaory-aote ia payable on de- 
mand and is not payable at a specified place, 
no prcflentment is neoeflaaty to order to charge 
the maker thereof.'* 

If this is an exception to the rule 
embodied in S. 64, then S. 64, should 
provide that in general the maker of a 

(9) [1920] 23 0. 0. 364=59 X, 0. 604. 
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promissory-note is not liable if there is 
no (I resentments for payment. There- 
fore, it is argued as regards a promissory- 
no le the words ** the other parties *' in 
S. Gi must include the maker and not 
mean parties other than the maker. 
By analogy in the case of bills of ex- 
change and cheques, the words “the 
other parties ” would include acceptors 
and drawees. 

Now on this interpretation in the 
■case of a cheque, the drawee w^ould not 
be liable in default of “ presentment as 
hereinafter provided.” But under 
S. 84;{3j, illustration (a), a bank on which 
a cheque is drawn retains a liability on 
a cheque not presented within a rea- 
sonable time of its issue. Accordingly 
this method of interpretation breaks 
down in the case of a cheque. By ana- 
logy, therefore, this interpretation can- 
not apply in the case of promissory- 
notes and bills of exchange, and I con- 
sider the interpretation which has been 
placed on S. 64 by my leaimed brother 
is the correct interpretation. 

S.N./r.k. Appeal allowed. 
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King and Niamatullah, JJ. 

Nativar — Plaintiff — Appellant. 

V. 

Mt. Loi and othevs — Defendants — • 
Eespdndents. 

Second Appeal No. 1618 of 1927, Deci- 
ded on 10th April 1930 from decree of 
District Judge, Agra, D/- 19fch July 1927. 

(a) Will— Construction— Effect should be 
given to testator's intention disclosed by 
‘Unambiguous language occurring in will. 

In construing a will primarily affect should 
be given to the testator's intention disclosed 
by the unambiguous language occurring in the 
will. The plain and the natural meaning of 
such language should not bo departed from to 
give effect to a supposed intention of the tes- 
tator on the assumption that he used it in a 
-particular sense and not in a sense consonant 
with the personal law : A. I. B. 1917 P. C. 23, 
IleL on. [p 655 Q 1] 

(h) Words — Construction — Malik ordi- 
narily imports full ownership and* may in 
particular setting denote life-estate— Will 
—Construction. 

Ordinarily the word “malik" imports full 
ownership ; but having regard to the context 
and the sstting in whioh that word occurs it 
may denote a life estate. Where, however, the 
will expressly states that the interest given to 
the “malik" is descendible on his or .her 
heirs, no question of life estate can arise : 14 
Cal, 296, Bef, [p 651 0 1] 


(c) Will — Construction. 


One D a Hindu who had no male issue 
bequeathed his entire property to E, widow of 
his predeceased son for life with remainder to 
his three daughters, L. 1, L, 2 and L, 3, The 
will also provided that in case on death of E 
any of his daughters be found to have prede- 
ceased leaving a son, such son would take the 
share of his mother; otherwise her share would 
devolve on her surviving sisters. Subsequent 
to this will theta was a partition between 0 
and the members of his family by which cer- 
tain properties were assigned to D who added 
a testamentary clause to the deed in respect of 
what he received under the deed of partition, 
Under this K was given half of D’s property, 
the other half being devised to three daughters 
who were also declared entitled to succeed to 
E's half on her death. The clause in the 
deed was to the following effect : “My three 
daughters shall be the owners malik of my 
immovable property situate in Muttra after 
death of E, As regards my birt jajmani and 
the property appertaining thereto, my daugh* 
ters shall bo owners malik of half and the 
remaining half would be taken by second 
party. This refers to members of D's family 
other than his daughters or E and after the 
death of any of my daughters the legal heirs 
Iwarasa-i-quauuni) shall be the owners malik, 
but in respect of my immovable property 
situate iu Muttra, birt jajmani* rights and 
the property appertaining thereto which I 
may leave, no one will have the power to make 
a transfer of any kind,"* ' i 

Held ; (1) that the devise contained in the 
deed of partition superseded the will ; 

(2) that the three sisters took as -tenants in 
common each having a heritable estate des* 
cendible on their heirs according to the Hindu 
law : 14 Cal. 296, Bef, [P 655 0 1] 

N. P. Asthana — for Appellant. 

U, S. Bajpai — for Eespondenta. 

Niamatullah, J.~ The property in 
suit except hnndis for Rs. 3,600 as to 
which there is dispute, admittedly be- 
longed to one Dangal who had no male 
issue. He had, however, three daugh* 
ters one of whom, Mt. Laltia, was mar- 
ried to the plaintiff-appellant. All the 
three daughters survived Dangal. 

On 19th March 1903 Dangal ‘executed 
a will bequeathing his entire property 
to Mt. r-Kalawati, the widow of his pre- 
deceased son, for life, "with remainder tp 
his three daughters, Mt. Loi, defendant 
1, Mt, Lukyan, defendant 2, and Mt, 
Laltia, the plaintiff's wife, since 4 a*‘ 
ceased, in equal shares. The will also 
provides that in case on the death, of 
Mt. Kalawati, any of his daughters be 
found to have predeceased leaving a son, 
such son would take the share of his 
mothei'i otherwise her share would de- 
volve on her surviving sist^9t 
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Subsequently on 30fch April 1906 
there was a partition between Dangal and 
some members of his family by which 
certain properties were assigned to 
Dangal, who added a testamentary 
clause to the deed in respect of what 
he received under the deed of partition. 
The devise contained in the deed of par- 
tition admittedly supersedes the will, 
dated 19th March 1903. Mt. Kalawati 
(the widow of the predeceased son) is 
given half of Dan gal’s property, the 
other half being devised to his thr.e 
daughters, who are also declared en- 
titled to succeed to Mt. Kalawati's 
half on her death. The parties are at 
variance as regards the interpretation 
to be placed upon the aforesaid clause, 
which is the main question calling for a 
decision in this appeal. 

Dangal died some time after the deed 
of partition already referred to. It does 
not appear whether Mt. Kalawati sur- 
vived Dangal. Whether she did or not 
there is no dispute that all the three 
daughters of Dangal survived her, so as 
to entitle them to the entire estate ob- 
tained by Dangal under the deed of par- 
tition. Mt, Ijalfcia died afterwards {the 
exact date of her death does not appear 
' and is nob material) leaving no issue. 
Plaintiff Natwar is her husband and 
claims to be her heir in respect of the 
property, which she got under the testa- 
mentary clause in the deed of partition. 
The plaintiff’s case is that the interest 
acquired by his deceased wife under her 
father’s devise was a heritable estate 
and that he is entitled to succeed to it 
in preference to her surviving .sisters. 
The contesting defendants are Mt. Loi 
and Mt. Lukyan, the two surviving 
daughters of Dangal. They deny the 
plaintiff’s right to succeed to the in- 
terest of his deceased wife, on the al- 
legation that, in accordance with the 
proper interpretation to be placed upon 
the testamentary clause occurring in the 
deed of partition, Mt, Laltia’s interest 
would devolve upon them by survivor- 
ship. 

One of the properties in dispute is a 
hundi for Bs. 3,600 as to wbioh the dis- 
pute was whether it formed part of 
OangaPs estate. Both the lower Courts 
have found that it did not. The deci- 
sion of that question of fact turned on 
evidence which satisfied the Courts be- 
low that the hundi in question, which 
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is 0X facie in favour of Girraj, did not 
form part of the estate of Dangal. The 
finding being one of fact cannot be re- 
opened on second appeal. Under these' 
circumstances wo need not further ad- 
vert to this part of tho case. 

As regards the rest of the property in 
dispute consisting of two houses and a- 
shop in Muttra, both the lower Courts 
have held that the plaintiff is not en- 
titled to succeed to the interest of his 
deceased wife having regard to the in- 
tention of the testator as disclosed by 
the terms of the devise contained in the 
deed of partition. Accordingly they 
dismissed tho plaintiff’s suit. 

It has been contended in second ap- 
peal before ua that the Courts below 
have misinterpreted the clause on which 
the right decision of the case depends. 
We have already indicated generally the 
purport of the clause under which the 
parties claim a right to the property in 
dispute. It is, however, necessary to 
state precisely the words in which the- 
devise is couched before we proceed tO' 
interpret it and deal with the conten- 
tions put forward on behalf of the par- 
ties before us. The relevant part of the 
clause in question is as follows: 

’’My three daughters ehall be the owners 
(malik) of my immovable property situate in 
Muttra after the death of Mt. Kalawati, As' 
regards my birt jajmani and tho property ap- 
pertaining thereto, my daughters shall be the 
owners (malik) of half and the remaining half 
V 70 uld be taken by the second party to this 
document this refers to members of his family 
other than his daughters or Mt. Kalawati) . . 
and after the death of any of my daugh- 
ters the legal heirs (warasa-i-qanuni) shair 
ha the owners (malik), but in respect of my 
immovable property situate in .Muttra, birt 
iajmani' rights and the property appertaining 
thereto, which I may leave, no one will have, 
the power to make a transfer of any kind.” 

It is coutanded on behalf of the defen- 
dants that the above clause should be' 
construed with due regard to the notions 
of a Hindu, as Dangahwas, and that he- 
would naturally wish his daughters to 
take such estate in the property bequea- 
thed by him as they would have taken 
under the ordinary Hindu law, which- 
makes the interest of one of the daugh- 
ters descendible on the survivors to the. 
exclusion of her personal heirs. In- 
other words it is argued that the three 
daughters took no more than a joint- 
estate in the property bequeathed to 
them, so that on the death of any one 
of them her interest would survive to- 
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tb 9 remaining daughbers. This inter- 
nreta'uioa militates against the clear 
provifiion that in case of the death of 
any one of the daughters the heirs of 
the deceased will succeed to her interest. 
It could not have been the intention of 
the testator, having regard to the words 
used by him, that sisters should be her 

’heirs. 

It is suggested that the daughters 
were not given an absolute interest by 
the devise contained in the deed of par- 
tition, the word “malik” being control- 
led by the limitation as regards power 
■of transfer to bo found at the end of the 
clause. It should, however, be noticed 
that the restraint on alienation has re- 
ference nob only to the daughters bub to 
all succeeding heirs, and includes the 
case of male holders after the death of all 
the daughters. That each daughter 
takes a heritable estate is made clear in 
a preceding part of the clause. In 
substance it provides that each of the 
testator’s daughters should take a heri- 
table estate but none of them or their 
iheirs shall have power to transfer. Ordi- 
narily, the' word “malik” imports full 
jownership; but having regard to the 
'context and the setting in which that 
word occurs, it may denote a Ufa-estate, 
Where, however, the will expressly 
states that the interest given to the 
“malik” is descendible on his or her heirs, 
no question of life-estate can arise. In 
iThakiir Harihar Bakshy. Tkahtr Uman 
Parshad (l) at p. 307 their Ijordships of 
the. Privy Council expressed the opinion 
that the use of the words “naslan bad 
naslan” in a document conclusively in- 
dicates that an absolute interest was 
■conferred. In the document which their 
Lordships had to construe, power of 
transfer had not been expressly given 
and the contention was that the estate 
•conferred by it was nob an absolute one. 
Their Lordships seem to be of opinion 
’that where an estate of inheritance is 
conferred by a deed, it must be taken 
to be full ownership. In that view the 
restraint on alienation can only be 
-regarded as repugnant to the absolute 
estate previously given by the use of 
the word “malik” and by declaring it 
to be heritable, being imposed net only 
on the immediate legatees bub also on 
their heirs including the ultimate male 

U) [1337] 14Ciirzge=U I. A. 7=4 Sar. 766 
(P.O,). 
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holder, who ex hypofcheSi is to take aii 
absolute estate. 

The learned District Judge has ad- 
opted a somewhat different line of rea- 
soning than that of the learned advo- 
cate for the appellant. He observes : 

“la Hiadu law as regards property which 
has been given by a father to a daughter the 
sister is not a legal heir but after the father 
and mother and other heirs aie exhausted, the 
husband is a legal heir. Therefore, strictly 
accordiagly to Hindu law, if there was no pro- 
vision the plaintiS would be heir to the share 
of M!;. Lalta; but the question is: Did Dangal 
intend by the words “legal heir” that the 
plainbiS should inherit or that his ramain- 
ing daughters should inherit ? It does not ap- 
pear to me at all probable that Dangal was an 
expert on Hindu law. In his view and in the 
Oldinary view a sister would be more correctly 
described as a legal heir of a deceased sister 
rather than the husband. This construetion 
is supported by the fact that in an earlier docu- 
ment, a will dated 19th March 1903, Dangal 
made special provision that on the'doath of any 
daughter her son would take the share and if 
she died without Issue (la wald), the other 
daughters would take her share. It does not 
seem to me at all probable that Dangal intan' 
ded to make any change in the method of dis- 
posal between 1908 and 1906 

I consider, therefore, that the 

daughters should take jointly and not as ten* 
ants-in*common.*' 

According to tha testator’s mtentioQ 
as expressed by the will of 19th Match 
1903, on the death of any daughter the 
surviving daughters would not neces- 
sarily succeed to her interest on the 
supposition that they were joint ten- 
ants and not tenants in common because 
if any of them leaves a son he is to take 
his mother’s interest as her heir. If, 
therefore, the will of 19th March 1903 
be taken as indicative of the testators 
intention at the time ha executed the 
deed of partition, the expression “legal 
heirs” would include one class of heirs, 
viz,, her male issues. Thera is no rea- 
son why the word which is of sufl&cient 
amplitude to include all heirs should be 
confined to sons only. The learnea 
District Judge has inferred the intw- 
tion of the testator not from the words 
used in the clause in question, but from 
the terms of the earlier will of 1903, 
the probable extent of his knowledge of 
Hindu law, and the supposed popular 
notion that a sister is an heir to the 
exclusion of the husband. We 
that the plain meaning of the wows 
used in the will cannot be oontroUed 
inference to be drawn from extrinmc 
oirouDastances, As was pointed out 7 
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thair Lordships in Manindra Chaiidra 
Nandi v. Durga Prasad Singh (‘2) ; 

“In oonatruing the terms of a dead the evi* 
dence of the intention of the parties thareto is 
inadmiesible; the question is not what the par^ 
ties may have intended, but what is the mean- 
ing of the words which they used," 

Primarily, therefore, effaeb should be 
given to the testator’s intention dis- 
closed by the unambiguous language 
occurring in the will. The plain and 
natural meaning of such language should 
not to be departed from to give effect 
to a supposed intention of the testator 
on the assumption that he used it in a 
a peculiar sense, and not in a sense con- 
sonant with the personal law* 

Having considered the language em- 
ployed in the testamentary clausa in 
question, the contentions of the parties 
and the view of the lower appellate 
Court, we are clearly of opinion that 
the three daughters of Dangal took as 
tenants in common, each having a heri- 
table estate descendible on her heirs 
jaccording to Hindu law. It is not dis- 
puted that a sister is not an heir ac- 
cording to that law in preference to 
the husband of the deceased. This being 
so the plaintiff’s claim should be decreed 
in respect of the shop and the two 
houses detailed at foot of the plaint. 

In the result we allow this appeal 
and decree^ the plaintiff's suit as regards 
the immovable property aforesaid. As 
both the parties have partially suc- 
ceeded, we direct the parties to pay 
their own costs throughout. 

V.B./B.K. Appeal allowed. 

^2) A. I. B. 1917 P. C. 2^ 
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Mukeejiand Bennet, JJ. 

Har Saran Bas — ^Plaintiff— Appellant. 

V. 

Harhans Singh and others — Defen- 
dauts—Bespondents. 

Letters Patent Appeal No. 69 of 1929, 
Decided on 28th March 1930, against 
judgment of Dalai, J., reported in 
1929 All. 3S5. 

Agra Tenancy Act (3 of 1926), Si. 4 and 7 
"Planling of grove on lir land'~Sir charac- 
ter ii not loll* 

The planting of a grove on a eir land does 
not zeealt In the six land losing its oharaoter 
of six; 4S ill. iSS and A. I. B. 1924 P. C. 247, 
Disf.; i.r,B. 1929 ill. 885 i//irmed.rP 655 C 2] 

JIf . D. Agarwala — for Appellant. 
Hatbant Sakai — for Bespondeata* 


Bennet, J. — This is a Letters Patent 
appeal by the plaintiff zamindar against 
a judgment of a learned single Judge of 
of this Court upholding the dismissal 
by the lower appellate Court of the suit 
of the plaintiff. The plaintiff sued for 
damages for cutting certain trees on plot 
219/1 which is within the zamindari 
of the plaintiff. The transactions in re- 
gard to this number are as follows: In 
the settlement of F,1275 (1871 A.D) the 
No. 249 was recorded as a sir of Baha- 
dur Singh, a cosharer, .and it is not 
argued that entry was incorrect. There 
was no entry that the land at that time 
was grove. The land has still been re- 
corded as sir and comes within the de- 
finition of sir in S. 4,(12) (a), Act 3 of 
1901 (U. P. Land Revenue Act), which is 

"land recorded as sir in the last Record-of- 
Rights framed before the commencement of 
this Act and coritinuoasly se recorded since, or 
which but for error or omission would have 
been so continuously recorded." 

The next transaction in regard to this 
land is an auction sale on 20th January 
1921, on a decree passed against Baha- 
dur Singh proprietor. On this decree 
the entire zamindari share of Bahadur 
Singh was sold, and it was purchased by 
one Ajudhia, who subsequently sold it 
to the plaintiff. Subsequent to that sale 
on 1st July 1925, Bahadur Singh sold 
his exproprietary tenancy in this grove 
to the defendants 1 and 2. The ques- 
tion is whether defendants 1 and 2 
by this purchase from Bahadur Singh 
acquired the right to cut the trees in 
this grove. 

The only argument which has beau 
addressed to us on Letters Patent ap- 
peal is ground 1 in the memorandum of 
appeal, 

"because the sharictac of the land ceased oa 
its coaversioQ into a grove, and Bahadur Singh 
did not become an exproprietary tenant." 

It is argued on behalf of the appel- 
lant that with the planting of a grove 
the land lost its character of sir. This 
argument is founded upon the fact that 
in Act 2 of 1901 "land" is defined as land 
let or held for agricultural purposes. But] 
this definition of land is not found in 
Act 3 of 1901 in which occurs the de- 
finition of eir. No authority hag 
been shown to us for the proposition: 
that the planting of a grove on a sir 
land results in the sir land losing, its 
oharaoter of sir. Befsrenoe was made 
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to Bhag7ra7i Din v. Piari Lai (l), but 
in that ruling it was held that the land 
in question though entered as a sir in 
the F. 1305 settlement was wrongly en- 
tered as the persons then holding the 
land were not proprietors. Accordingly 
that ruling is no authority whatever for 
the proposition in question. Reference 
is also made to a ruling of their Lord- 
ships of the Privy Council reported in 
Eesho Prasad v. Sheo Pargash Ojah (2). 
In this it was held that a grove is not 
land held for agricultural purposes with- 
in the meaning of the Agra Tenancy Act. 
It has no bearing on the question before 
us. 

Wa consider that the decree of the 
lower appellate Court was correct, and 
accordingly we dismiss the Letters 
Patent appeal with costs, 

V.B./r.K, Appeal dismissed. 

(1) [1920] 42 All, 433=58 I.C. 620=18 A-LT. 
570. 

(2) A. I. R, 1924 P, 0. 247=46 All. 831=51 
I. A. 381 (P.C.). 
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Dalal, J. 

Bachu Lai and others — Applicants. 

V. 

L. Dharam Deo Lai and of fien— Oppo- 
site Parties. 

Civil Revn. No. 367 of 1929, Decided 
on 12th March 1930, against order of 
Dist. Judge, Ghazipur, D/- 5th Septem- 
ber 1929. 

Agra Tenancy Act (3 of 1926), S. 253**~ 
Scope. 

The power of revision is given with respect 
to the decision of such subordinate revenue 
Court in which an appeal lies to the District 
Judge, and not with respect to the decision ‘of 
the District Judge on appeal from the decision 
of any subordinate revenue Court: A.I.R. 1929 
All 560, Ref. [P 656 0 2] 

Jwala Prasad Bhargava — for Appli- 
cants. 

K. Vernia — for Opposite Parties. 

Judgment. — ^In my opinion no revi- 
sion lies. The only power of revision 
given to the High Court is by S. 253, 
Agra Tenancy Act. 

“The High Court may call for the record of 
any suit or application which has been deoided 
by any subordinate revenue Court and in 
which an appeal lies to the District Judge and 
in which no appeal lies to the High Court and 
if such subordinate revenue Court appears: 

(a) to have exercisbd a jurisdiotion not vested 
in it by law, or fb) to have failed to exercise a 
jurisdiotion. so vested, or (c) to have’ acted in 
the exercise of its iurisdictlon illegally or with 
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material irregularity, the High Court may pas®^ 
such order In the case as it thinks fit,” 

In the present case the District Judge 
has made a remand under 0, 41, R, 23 
to the Assistant Collector and this order 
in remand is sought to bo revised by this 
Court, Previously ib^appears that coun- 
sel made an attempt to lodge an appeal 
from such an order just as oh the civil 
side.sn appeal from such an order is per- 
mitted under the Civil Procedure Code. 
It was pointed out by a Bench of this 
Court in Dwarka Prasad y. Ojah Dariao 
Singh (l) that no such appeal lay. When 
it has been held that an appeal did not 
lie, an application in revision is being at- 
tempted. The provisions of S, 253 do 
not cover an order in remand passed by 
a District Judge. The Court of District 
Judge is not a revenue Court as will ap- 
pear from the description of grades of 
Court given in the Act from S. 234 to 
S. 239. The Court of Assistant Collec- 
tors and Collectors are those understood 
by the berm "‘subordinate revenue Court** 
in S. 253. A commentary was shown to 
me in which the commentator was of 
opinion that an order in remand by a 
District Judge would be open to revision 
by the High Court. The commentator 
appears to me to have been misled by 
the identity of grounds as to rsvision 
in S. 253 with the grounds of revision 
in S. 115, Civil P. C. I do- not think 
however that the provisions of S. 253 
are identical with those of S, 115, Civil 
P. 0. There can be no doubt as to the 
language of the section. First of all re- 
ference is made to a decision by a sub- 
ordinate revenue Court in which an ap- 
peal lies bo the District Judge. The 
power of revision is given with respect 
to the decision of such subordinate re-:; 
venue Court, and nob with respect to the 
decision of the District Jhdge on 
from the decision of any subordinate 
revenue Court. It appears that the 
legislature conbomplated that the mat- 
ter should wait until there was a finM 
decision. There is permitted an appw' 
from an appellate decree of a District 
Judge under S. 246 of the Act. This ap- 
plication is dismissed with costs.' 


V.B./r.K. Application dismUs^^* 
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Mukerji and Bennet, JJ. 

Abit Jafar — Plaintiff '— Appellant. 

V. 

Syei MoUamtnad Xa-int— Defendant 
— Respondent . 

Letters Patent Appeal No. 169 of 1929, 
Decided on 22nd April 1930, from judg- 
ment of Dalai, J., D/- 30bb x\pril 1929. 

(a) Cosharer— Sir land — Incidents and 
rights of cosharers stated, 

■ Sir lands are held by proprietors and not by 
tenants. The particular privileges under which 
a patticular proprietor is allowed to hold cer- 
tain portions of the land in the khewafc arj 
summed up in the phrase “sir laud.’* When 
the proprietor loses the right of a proprietor, 
he acquires the right to hold the lands on cer- 
tain easy terms. Chis privilege bo may give 
up. When ho does so, the whole body of oo- 
shacerg become entitled to hold the land. But 
none of the proprietors can hold the land as 
their sir. [P 657 0 2] 

(b) Agra Tenancy Act {3 of 1926), S. 27 — 
Question of title. 

When a question arises between two co- 
sharers as to how much is one oosharer's sir, 
the question is one of title and not of any 
tenancy. . [P 658 G 1] 


A, M. Khwdja — for Appellant!. 

Panna Lal—iov Respondent. 

Mukerji, J . — The facts of the case 
given in the judgment of the learned 
single Judge of this Oouirt against whose 
judgment this appeal is. 

lb appears that there was once a single 
proprietor Mohammad Husain of khewat 
No, 29 which consisted of an area of 14 
bighas and 10 bis was. Mohammad Hu- 
flain held 12 bighas and 1 biswa, as his 
str land. In coarse of time Mohammad 
Husain's property devolved on his heirs 
and some of the heirs transferred their 
shares. The appellant before us, Syed 
Abu Jafar, is one of the heirs of Moham- 
mad Husain while the respondent Syed 
Mobainmad Kazim is the purchaser of 
the shares of the remaining cosbarers. 
Soma time ago there were three co- 
owners in khewat No. 29, viz. Abu 
Jafar, owning 2/16th, Mt. Muti Fatma 
Owning 1/I6th and Mohammad Kazim 
13/I6bh share of the khewat. • 
..^ben Mohammad Kazim purchased 
“Be shares of the cosharers owning 
share, the vendors relinquished 
•heir right as exproprietary tenants *ia 
favour of Mohammad Kazim. Moham- 
fflad Kazim went before the revenue 
Court and asked that his name should 
be recorded in respect of 13/16th share 
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of the sir lands. .\s already stated the 
major portion of the area of the khewat 
consisted of sir lauds. To the misfor- 
tune of Alohammad Kazim, the highest 
revenue Court took the view that as the 
vendors of Mohammad Kazim h.ad re- 
linquished their exproprietary rights in 
the sir lands, Abu Jafar became the sir- 
holder of the entire area. This view 
was undoubtedly wrong and is wrong 
for the following reasons. 

To start with, according to the defini- 
tion of sir Unds as given in S. 4 of the 
N. W. P. and Oudh Land Revenue Act, 
1901, sir land as described in Cls. (a), 
(b) and (c), sub-Cl. (12j ceases to be 
sir land when it becomes the subject of 
an exproprietary tenancy. When the 
vendors of Mohammad Kazim relin- 
quished their exproprietary tenancy, the 
portion of the area which they held as 
sir land ceased to be sir land and Abu 
Jafar could not be the .^ir-holder of the 
entire area, for the simple reason that 
the 1?/16 of the area ceased to bo sir 
land. The second reason against this 
view would bo that the sir- holders wore 
nob tenants, so that it might be said 
that when some of the tenants died, 
the surviving tenants became the ten- 
ants of the entire holding. Sir lands 
are held by proprietors and not by 
tenants. The particular privileges under 
which a particular proprietor is allowed 
to hold certain portions of the land in 
the khewat are summed up in the 
phrase '*sir land." When the proprietor 
loses the right of a proprietor, he ac- 
quires the right to hold the lands on 
certain easy terms. This privilege he 
may give up. When he does so, the 
whole body of cosharers become enti- 
tled to hold the land. But none of the' 
proprietors can liold the land as their sir. 

To continue the history of this litiga- 
tion, Mohammad Kazim being unsuccess- 
ful in the highest revenue Court, insti- 
tuted a suit in the civil Court to obtain 
a declaration that Abu Jafar was nob 
holding the entiro area as 5t>-holdor. 
The civil Courts , up to this Court, on 
appeal, gave him a decree to that olToob. 
The result was that Abu Jafar was held 
to have got sir rights only over 2/l6th 
share of the entire land viz, 12 bighas 
1 biswa. Mohammad Kazim purchased 
the l/16th share of Mofci Fatma. Thus 
he has been entitled to i4/i6bh share 
out of the entire kbata. Mohammad 
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Ka/.iiii again wont to the revenue Court 
to bavo the khatauni corrected, in ac- 
cordance with the judgment of the civij 
Court. The revenue Court again re- 
fused to accede to his request. 

There the matter stood, when Abu 
Tof-^r made an application to the revenue 

Court for an imperfect partition of the 

khewab. His object clearly was that 
he should be recorded as sir-hoUer of 
2/1 6th of the area and as an exproprie- 
tary tenant of the remaining portion of 
12 bighas and 1 biswa. Mohammad 
Kazim objected to this application and 
the question arose whether Abu Jafar 
was the sir-holder of the 12 bighas and 
1 biswa, so that the provisions of 
S. 126 of the Land Revenue Act might 
be attracted in his favour. The revenue 
Court decided that it was a matter in. 
volving no proprietary title and could 
be decided later on, Mohammad Kazim 
appealed to the District Judge. The 
learned District Judge held that it was 
a question of proprietary title and held 
in favour of Mohammad Kazim. He 
decided that the judgment of the civil 
Court was operative not as res judicata 
bub also was a correct judgment in the 
circumstances of the case. 

A second appeal was filed in this 
Court and it was dismissed. It is against 
this judgment that the present appeal is. 

In giving out the history of the liti. 
gation, we have practically expressed 
our views. There can be no doubt that 
when a question arises between two co- 
sharers as to how much is one co' 
sharer’s sir, the question is one of title 
and not of any tenancy. Question of 
title can be litigated finally in the civil 
Court and civil Court alone. We hold 
therefore that the lower appellate Court, 
namely the District Judge, was com- 
petent to hear the appeal and Abu Jafar 
has no merits in this litigation. 

In the result'this appeal fails and it 
is hereby dismissed with costa. 

V.B./r.K. Appeal dismissed. 
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Dalal , J, 

Rozati and others — Aceu sed — Appli- 
cants. 

V, 

Emperor — Opposite Party. 

Criminal Eeferanee No. 794 of 1929i 
Decided on 16th January 1930, made by 
AddL Seas. Judge, Basti, on llth Novem- 
ber 1929, 

Criminal P. C.,'S8. 139 (2) and 140 (1)- 

Magistrate cannot compel a party to go to 
civil Court and specially party in whose 
favour he is inclined. 

The provisions of S, 140 (l) do not apply to 
a stay under S, 139 (2) and the Magistrate 
cannot compel either party to go to the civil 
Court. If the defendant dentes the olaim and 
the denial is proved, the criminal Goutt holds 
its hand and it will be the business of the plain- 
tid to bring a civil suit-if he likes I( he does 
not, the denial is maintained. If he does bring 
a suit and succeeds, the Magistrate may pr®* 
ceed to pass an order absolute under S, 140 
(l). Under no circumstaaoes when the opinion 
of the Magistrate is in favour of one party can 
he direct that party to go to the civil Court, 

[P 653 0 2] 

5. Mohammad A7nin~~iov Applicants. 

M. Waliullah and L. M. Boy—tox the 
Crown. 

Judgment. — I am nob surprised at the 
Magistrate being confused by the in- 
artistic provisions of Gh. 10, Otijoainal , 
P. 0. What is meant by the provisions 
of S. 139 (2) is that when a Magistrate 
finds that there is reliable evidence in 
support of the denial by the defendant 
of the plaintiff’s claim of public right, ^ 
all he has bo do is merely to stay the 
proceedings until the matter of the | 
existence of such right has been decided | 
by a competent civil Court, The pro* ^ 
visions of S, 140 (1) do not apply ^ 
such stay and the Magistrate cannot, d 
compel either party to go to the civu I 
Court, The purpose of this new saotion i 
introduced in 1923 is clear. The plain* 1 
tiff in the criminal Court makes a olaim « 
and a defendant denies it. If f*h® de- V 
nial is proved the criminal Court holds # 
its hand and it will be the business of I 
the plaintiff to bring a civil suit u h® M 
likes. If he does not, the denial is m 
maintained. If he does bring a suit an s 

sugceeds the Magistrate may W 

pass an order absolute under S. 1401 A m 
When the opinion of the Magistr*^® *( 
in favour of the applicants, * 

others, the Magistrate .had no juris _ a 
tion to direct Eozan and others bo go M 

.idl 


Rozan V, Emperor (Dalai, J.) 
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the civil Court. The Magisbrate’a order 
cf 20th July 1929, subsequent to the 
sentence: 

*1 stay the proceedings till the matter of the 
esiatence of such right has been decided by a 
competent civil Court" 

is oancelled. 

V.B./r.K. Order dccordingly* 
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Sulaiman and King, JJ. 

Unao Commeroial Bank Ltd,, Unao — 
Decree* holder — Applicant. 

V, 

Mohar Gobind Rai and another — 
Judgment-debtors—Opposite Parties, 

Execution First Appeal No. 42 of 1929, 
Decided on 9th April 1930, against 
decree of Sub-Judge, Gorakhpur, D/. 
17bh September 1928. 

(a) Civil P, C., O' 21, R. 1— 'Person attach* 
ing decree is entitled to take money out of 
Court and to certify payment — Civil P. C., 
O. 21, R. 53 (3). 

Once a decree has been attached by another 
decree-holder, the latter becomes a representa- 
tive of the holder of the attached decree and 
Is entitled to take out execution in the same 
way as the orginal holder thereof. He is en- 
titled therefore to take the money out of 
Court and to certify payments ; A, J. R, 1925 
All, 123, Exyl, and Disf. [P 661 0 1] 

(b) Principal and Agent-^Pleader receiv- 
ing money under decree on behalf of client 
bank and certifying payment — Bank can- 
not go back upon his action asserting that 
money was not paid to bank by him. 

Where a pleader of a bank certifies- pay- 
ment under a decree on behalf of the bank, 
he does so as an authorized agent of the bank; 
and the bank cannot go back upon his action 
on the assertion that the amount has been 
withheld by pleader and not paid to the bank. 

[P 661 0 2] 

P. L, Banerji and 8. N. Sethi — for 
Applicant. 

Shiva Prasad Sinka — for Opposite 
!9arties. 

Sulaiman, J.— This is an appeal by 
the^ Unao Commercial Bank Limited 
atising out of certain execution pro- 
ceedingg under the following oircum- 
atances : Mohar Gobind Bai and Inderjit 
Uobind Bai were indebted to one Sbeo 
Kandan Prasad who held a decree 
against them. The Unao Commercial 
Bank as' well as the Punjab National 
Bank held money decrees against Sheo 
Nandan Prasad, The Unao Commer* 
'aial Bank in execution of its own 
decree attached Sheo Hand an 's decree 
against the original judgment-debtors 
Huhar Qobind Bai and Inderjit Gobind 


Rai. The Punjab National Bank also 
applied for OMeention and attached 
the same decree which was in execution 
at that time in Cawnpore. Later on 
the Unao Commercial Bank applied to 
the Cawnpore Court for the transfer 
of the execution to Gorakhpur where 
properties belonging to the original 
judgment-debtors were situated. The 
Punjab National Bank did not make any 
separate application but the Court, in 
its certificate of transfer, noted that 
the said decree of Sheo Narain had 
been attached in execution of the 
Punjab National Bank also and that 
whatever money is realized by means 
of execution should not be paid to the 
attaching creditor, the Unao Commer- 
cial Bank Limited, bub should be for- 
warded to Cawnpore for rateable dis- 
tribution. 

At Gorakhpur the Unao Commercial 
Bank applied, on 11th January 1928, 
for execution of the decree without any 
reference to this note in the certificaba 
of transfer. On 8bh February 1928, 
Babu Raghunath Prasad, the pleader 
for the decree-holder, the Unao Com- 
mercial Bank Limited, certified the 
payment of Rs. 1,000 by the judgment- 
debtors to the said bank and filed a 
receipt for the same. The Court accep- 
ted this verification on his statement 
and the payment was certified. On that 
date the Court’s attention was not 
drawn to the fact that there was a 
note in the certificate of transfer under 
which the payment should not have 
been received by that bank alone. Later 
on, when the office brought this circum- 
stance to the notice of the Court the 
pleader was called upon to deposit 
the amount in Court. Various adjourn- 
ments were allowed and the Court 
appears to have been unnecessarily 
lenient to him in giving time to deposit 
the amount. His excuse was that ha 
had put it in a fixed deposit in soma 
bank, but in spite of successive orders 
of the Court he was unable either to 
produce the fixed deposit receipt or pay 
the amount in Court. It is noteworthy 
that on 20th August 1928 an applica- 
tion was presented by the Unao Com- 
mercial Bank itself through their au- 
thorized agent Bambali praying that 
three weeks* time be allowed to B. 
Bagbunath Prasad, its pleader, and 
admitting that he bad reeetved tha 
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whole amount and would make the 
Gei'osit. Tliore was a further prayer 
tliat execution should proceed with 
regard to the rest. When so much 
delay had occurred the Court finally 
oideved tliat unless the amount was 
deposited forthwith he would report 
the conduct of the pleader to the 
District Judge. Soon after this the 
pleader concerned died bub the certi- 
ficate of payment remained on the 
record as it had stood before. The Court 
finally ordered that the decree was paid 
up and the Caw n pore Court should be 
informed of it and also of the fact that 
Es. 1,000 hid been paid bo the decree- 
holders’ pleader and the amount should 
be credited in the decree-holders’ ac- 
count. The Court further expressed the 
opinion that if the bank had suffered 
auy loss it could recover the amount 
from the heirs of the pleader. 

The Unao Commercial Bank has pre- 
ferred this appeal to which the Punjab 
National Bank is not a party. On their 
behalf it is urged that the payment 
made to the pleader was illegal and 
wholly unauthorized and the certificate 
was not valid and operative and that 
therefore the bank is entitled to fur- 
ther execute the decree and realize the 
amount from the judgment- debtor. Ee- 
liance is placed on the definition of the 
word “decree-holder” in S. 2 (3) which 
.says that it means any person in whose 
favour a decree has been passed or an 
order capable of execution has been 
.made. The argument is that this defi- 
nition cannot apply to an attaching 
creditor and that therefore an attaching 
creditor is not contemplated in 0. 21, 
E. 1, as the person to whom payment 
can be made out of Court. As autho- 
rity for this proposition the learned ad- 
vocate for the appellant relies on the 
case of Eambadan Singh v. Bam Par- 
gash Singh A. I. R. 19S5 All, 123. 
The judgment in that case showed that 
the attachment of the decree had auto- 
matically come to an end as a result of 
their application having been struck off 
for default of prosecution on 23rd De- 
cember 1922, It was alleged that Eam- 
badan. the judgment-debtor, had made 
payment of the amount to these attach- 
ing creditors. The learned Judge hold 
that the payment was not a valid pay- 
ment. under 0, 21, E. 1 (b). He further 
held .that their decree having been 


passed as early as 1907, their applioa. 
bion of 1922 was barred by the twelve 
years’ rule of limitation. The learned 
advocate for the appellant relies on the 
observations of the learned Judge in the 
judgment which, according bo him, im- 
ply that no payment within the mean- 
ing of that rule can aver be made to an 
attaching creditor of the decree-holder, 
and that a debtor liable under a decree 
which has been attached cannot be al- 
lowed to make payment to the person 
who has attached the decree against 
him. The respondent was nob repre- 
sented by any counsel, and the learned 
Judge has not discussed the provisions 
of 0. 21, E. 53. After our judgment 
bad been delivered we sent for the 
record of that case and discovered that 
the payment had bean alleged bo have 
been made on 2ad December 1922, while 
tho attachment was still subsisting, and 
also that the case was considered by a 
Letters Patent Bench in appeal. The , 
Letters Patent Bench pointed out that 
the attention of the learned Judge was 
not drawn to sub-E. (3), 0. 2t, E. 53, 
but did not consider it necessary to go 
into the question because iu their opi- 
nion the appeal failed on the ground 
that the decree of the attaching credi- I 
tors had become barred by lapse of 
time and was incapable of exeoutioa f 
after 12 years. j 

No doubt a decree-holder is defined I 
as a person in whose favour a decree | 
has been passed or an order capable of ' 
execution has been made, but under 
S. 146, Civil P. C., where any proceed- 
ing may be taken or application made 
by or against any person then the pro- 
ceeding may be taken or the application 
may be made by or against any parson 
claiming under him. It, therefore, fol- | 
lows that the representative of a decree- | 
holder is entitled to take the same pro* I 
ceeding as the original decree-hclder in | 
whose favour the decree was passed.! _ I 
No doubt 0. 21, E. 1, under which | 
payment can be made to the decree j 
holder out of Court, speaks » 
the decree- holder, but thera^ oan w j 
no reason to suppose that it wouW : 
not include his representative J® j ♦ 

entitled to act in his place. Toe | 

representative of the decree-holder for ; 
the time being would undoubtedly o j 
entitled to receive payment in the samo m 
way as his predecessor in whose « 7 ou n 
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the decree was passed. 0. 21, R. 03 (3) 
which deals with the attachment of 
decrees provides that the holder of a 
decree said to be executed by the at- 
tachment of another decree for payment 
of money shall bo deemed to be the 
representative of the holder of the at- 
tached decree and to be entitled to exe- 
cute such attached decree in any manner 

i * * 

lawful for the holder thereof. This pro- 
vision makes it quite clear that once a 
(decree has been attached by another 
idecree-holder, the latter becomes a re- 
Ipresentative of the holder of the at- 
jtached decree and is entitled to take 
out execution in the same way as the 
original holder thereof. If Uie decree- 
holder could himself, before attachment, 
take the money out of Court and certify 
payment, his representative would be 
entitled to do the same, It is possible 
that in actual practice this would leave 
a door open for fraud, but that circum- 
stance cannot bo taken into account 
when wo are considering the effect of 
the provisions of 0. 21 as they stand, 
under R, I of that order a judgment- 
debtor can make payment to the decree- 
holder out of Court, and there is noth- 
ing in that order which ’prevents him 
from^ doing so when the execution pro- 
ceedings are being carried on by an- 
other creditor who has stepped into the 
shoes of his original decree-holder. Of 
course, in such cases the Court would 
obviously require the attaching creditor 
to deposit in Court the surplus of the 
amount realized in case there be any, 
1. e., the amount in excess of his own 
dsoree. 

In the particular case , before us there 
were two attaching creditors, of which 
fact the judgment-debtors must have 
had notice. We, therefore, do not wish 
to decide the question whether if the 
Ponjab National Bank had been trying 
to execute the decree and claiming that 
the certificate of payment given by only 
one of the decree-holders was insuffi- 
oient and did not amount to a valid dia- 
ebarge, the position would not have 
been different. It is possible to hold 
that the decree- holder mentioned in 
0, 21, R, 2 must mean all the decree- 
holders jointly interested for the pur- 
poses of the oertifioata. We, however, 
leave this point open. 

We think that in the present case it 
is not open to the Tlnao Commercial 


Bank to procoed with further execution 
of the decreo and try to recover the 
amount over again from the .judgment- 
debtors. The position, in our opinion,’ 
is tho same as if payment had been 
made by the judgment-debtors directly 
to the bank, and tho bank, in spite of 
receipt of the amount, was trying to 
execubo tho decree afresh. In such au 
event the Bank would obviously have 
been estopped by its own ccnduct. 


In the present case the amount was 
paid by the judgment-debtors not to 
B. Raghunath Prasad in his personal 
capacity bub as the authorized vakil ofi 
the bank, and the eertidoate of payment! 
was given by B. Raghunath Prasad on: 


behalf of the bank as its authorized 
pleader, The admission contained in 
the application of the 20fch August 1928,1 
made by the bank through its aubho-j 
rized agent Ram bali, was also an ad-i 
mission made by a party to the proceed-' 
ing. The bank, therefore, is bound by; 
the action taken by its own authorized! 
agent in the course of the execution! 
proceedings, and it cannot be allowed 
to go back upon that action on an as- 
sertion that the amount has actually 
been withheld by its agent and not paid 
to the bank. If it has suffered in any 


manner its remedy is against the heirs 
of its own .agent or against any other 
agent who might have been in collusion 
with him. We, therefore, think that it 
is suf&cient to dismiss the appeal on the 
ground of estoppel. The appeal is ac- 
cordingly dismissed with costs includ- 
ing in this Court fees on the higher 
scale. 

S,N,/r.K. Appeal dismuseA. 
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Sen and Niamatollah, -U. 

Peare Lal-Kiskan Prasad — Plaintiff 
Appellant. 

V. 

Diwan Sinoh^Ganeshi hal Defen- 
dant — Respondent, 

Second Appeal No. 1493 of 192G, De- 
cided on 13tb January 1930, against 
decision of Diat. Judge, Meerut, D/- 
15th September 1926. 

(■} Coinp«ny-"Ainen(lraeiit of Artielei of 
AMOCiotion, 

Tbs moving or posing of a rscolution to- 
gttlating tbs businsas of tbs msmbars upon 
(she happening of a suddeo and aoexpactsd 
emerge aoy ‘'due to uousual rainfalt does not 
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amount to an amendment of the. Article of 
AFsociation. [P 666 C 2, P G67 G 1] 

(b) Company— Body of tradesmen cannot 
nullify or amend contract between indivi- 
dual members. 

In the absence of a usage of trade, it is not 
open to any body of tradesmen, whether in- 
corporated ot not, to amend or nullifya con- 
tract ensered into between its individual mem- 
bers or to substitute a new contract for the 
old oue. [P-667 0 1] 

(c) Contract Act, S. 78— In ab*e nee of 
intention to the contrary property in as- 
certained goods passes to 'purchaser im* 
mediately upon entering into contract — It 
would not cease to pass merely* by post- 
ponement of payment of purchase-money 
and of taking delivery. 

Where a contract for sale is entered into. the 
test as to whether the property in the ascer- 
tained goods passed to the purchaser from the 
date of the contract or not is the intention of 
the contracting parties. And in the absence 
of a contract to- the- contrary, as the pre- 
sumed intention of the parties and as a 
matter of law, the property in the ascertained 
goods passes to the purchaser on the date of 
the contract. The property in the goods does 
not cease to pass simply by reason of his not 
having found convenient to take delivery ear- 
lier by payment of the purchase-money : 
Seeih v. Moort, (1886) 11 A. C. 350; Turley v, 
Bales^ 2 B.. &G. 2C0 and Martineau v. Kitck’ 
ing^ (1872) 7 Q, B,. 436, Rd. on, 

[P P 668 0 2, P 669 C 1] 

(d) Contract Act, S, 78 — AVfaether goods 
are '^ascertained ” or not depends upon evi- 
dence — Fact that purchaser has to do some- 
thing to goods, namely weighing them for 
his own satisfaction would not prevent 
completion of contract. 

Whether the goods ate ascertained or not is 
a question of evidence and is to be deter- 
mined with reference to the facts of each 
case. There is a distinction between a case 
where something remains to be done by the 
vendor for the purpose of putting them into 
a state in which the vendee is to take them, 
and a case where the vendee for his own 
satisfaction, wants to get the goods weighed 
for the purpose of ascertaining the amount of 
the price. In the latter case, the completion 
of the contract does not stop till the vendee 
has weighed the goods : 4 Cal. 801; 44 Cal. 98 
and- A. J, 1923 Ouclh 15, Rel. on. 

[P 667 C 2, P 658 0 2] 

(e) Contract Act, S, 78 — Term in con- 
tract that no delivery shall take place till 
payment of purchase money does not per 
se postpone purchaser's title. 

' The seller may insist upon a teim in the 
contract that no delivery shall take place till 
the payment of the entire purchase money but 
the incorporation of this term does not per se 
postpone the title of the purchaser. 

[P 669 C 2] 

(f) Contract Act, S. 78— '"Ascertained" 
means agreed by parties to be appropriated. 

The word ‘'ascertained” means goods which 
the parties have agreed upon as the goods to 
be appropriated to the oontract. [P.668 G 2] 

(g) Vendor and Purchaser — ^To prove that 
buyer was ready to carry out part of con* 


tract, it is not essential to show that he 
actually made tender of price. 

In order to prove that the buyer was ready 
to carry out his part of the agreement it is not 
essential for him to show that he actually 
made a tender of the price. The buyer should 
have been ready and willing to carry out the 
bargain on his part in order to insist upon 
delivery ; 30 Oaf. 865 (P. 0.), Foil. [P 669 C 1] 


K. N. KatjUf S. K. Bar and K. tJ. S. 
Bhatid — for Appellant, 

P. L. Banerji — for Bespondent. 


Judgment. — Parties to this action 
are dealers in grain in Mandavi Faiza- 
ganj in the city of Meerut. On Jeth 
Badi 12, Sambat*1982 corresponding to 
19th May 1925, the plaintiS-appellant 
purchased* from the defendant- respon- 
dent a khatti or grain pit situate in 
Ahata Sri Ram. The bargain was 
struck about the purchase of 504 
maunds of wheat at the rate of Bs. 
5-9-3 per maund. A quarter of the 
purchase money, Rs. 748-9-6, was paid 
by way of earnest money. It was a 
term of the contract that the balance of 
the purchase money, namely Rs. 2,100, 
was to be paid by the plaintiff to the 
defendant later upto Phagun Sudi 5, 
17fch February 1926 in accordance 
with the custom of the trade which 
preyailed in the Faizganj market. 


The terms of the contract were rs- 
duced to writing and were embodied in 
two separate documents in .printed 
forms exchanged between the parties. 
These documents have the curious name 
of langot. The etymology of the word 
is not known, but the langot appears 
to possess the incidents of bought and 
sold notes. Curiously enough these 
documents were not produced in the 
Courts below either by the plaintiff or 
the defendant ; and it was not till a 
later stage of the progress of arguments 
in this Court that the “langot” exe- 
cuted by the plaintiff in favour of the 
defendant was produced in this Court. 
The parties admitted its genuineness 
and it was received in evidence. 

The document is headed with the 
words “The Meerut Veopar Chamber 

and contains the following entries : 
Number of grain pit 8 

Bank number if the bank's 
mouey is iuvestsd ... 145 , « -i. 

Name of the bank ... Allahabaa BsHe 

Name of the person who fills , - , 

the grain pit ••• Diwan Singh 

neshi Lal 

Name of the broker Mangda 
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••• Wheat 
... 504 maunds 
••• Now 
Ball description of the loca* 

Hty where the pit is sttu' 

ate ... Ahata Sri Bam 

Sarak Bhagpat 

How mnch money remains 
due on account of the 
grain pit ... Es. 2,100 

Date from which interest at 
15 annas 'per cent per 
month will be charged ... Jcth Badi 12th 

Sambat 1982 

Bent of the grain pit for the 
next year according to the 
current year Rs. 35 

Signature of the person who 
fills the grain pit Diwan Singh Ga- 

neshi Lal 

Date Jeth Badi 12th, 

1032, 17th May 

1925 

The document is signed by the Secre- 
tary of the Meerut Veopar Ghamber. 
There is a note appended to this 

document: 

“The grain pits have been pnichasad and 
sold in accordance with the rules of the 
“Meerut Veopar Chamber.” Then follows a 
tabular form in which the following entries 
have been recorded; 

Date on which grain pit is sold .... .Jeth 
Badi 12th, 1982. 

Name of seller. .... Diwan-Bingh-Ganeshi 
Lal. 

Name of puiohaser, , , . . , Peatey Lal-Kishen 
Prasad. 

Bate Rs. 5-9-3, 

The Meerut Veoparak Sabha appears 
to have commenced its work some time 
inlPebruary 1925. The defendant ap- 
plied for membership of the Sabha on 
Slat March 1925. The purchase and 
sale of the khatti was registered in tha 
books of the Sabha on deposit of one 
ppee as fee on 16th May 1925. The 
langot’ embodying the contract was in 
ft printed form prescribed by the 

Sabha. 

The Veoparak Sabha was registered 
Qnder S. 26, Companies Act (Act 6 of 
1913J on ‘16th June 1925. Certain 
rules regulating the business of the 
company were framed; but these rules 
contain a note that 

nothing in these rules will apply to tran- 
sactions prior to the registration of the 
oompanji** 

Bx hypothesi, the contract between 
the parties was made on I9th May 
1926, but the company was not regis- 
tered till 16th June 1926. Some of 
the rules of this company are material 
for the purpose of this appeal and may 
he reproduoad. 

Bttls 2: Before selling the hbettl in the mac- 
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ket' the person who has filled it will get it 
registered in the chamber, giving a full descrip- 
tion thereof regaediog locality, weight, serial 
number of his account book and name of the 
Bank advancing money on its security with its 
-serial number. When the secretary or the 
assistant secretary of the chamber has satis- 
fied himself, cither personally or otherwise, 
as to the aotual existence of the khatti on 
the spot, he shall affix the seal of. the cham- 
ber to the Ungot agreement of sale, and 
sign it, whereafter the filler of the khatti 
will be at liberty to sell the same in the 
market. He shall pay Be 1. as registration 
fee for each khatti to the chamber.” 

RuU 6; In case of transactions of grain 
pits the seller will charge weighment dues 
at the rate of Re. 1-9-0 par cent, and will 
allow grain chatak per maund which will be 
estimated on 'the actual weight of grain, i. e., 
grain without dust etc. Purchaser will be 
responsible for faal pal) damage, and the filler 
of the grain pit, for (talron musla} i. e., 
dampness or rain water,” 

Buie 9: The following will be the condi- 
tions tor delivery and quality of goods in 
respect of different kinds of khattis. 

(a) Wheat ‘pits: Every raaund containing 
30 p. c. of red wheat, 63 p. c. of white wheas, 
2 p. c. of dust. 5 p. 0 . barley, etc. 

In case there be more than 5 p.c, of barley etc. 
then half of it will be considered as duss, and 
half as wheat. A pit containing up to • 12 p. c. 
of other kind of grain, i. e., up to 5 p. c, oi 
barley and 2 p.c. of dust, 5 p.c. of other material 
will also have to be accepted, but discount at 
the above rates will be allowed. If the pur- 
chaser, on weighing 200 maunds of the goods, 
firids that the adulteration is in excess of 12 
p.c. be may refuse to take delivery of the khatti 
and accept in lieu thereof, some other pit or 
may have the same pit weighed by mutual 
agreement as to discount, etc., with the seller. 
But once he has exercised his option of accept- 
ing the pit, he cannot refuse to take delivery 
thereof, but he will be entitled to the discount 
at the above rates. If red wheat is more than 
30 p. c. then the purchaser will get i a pie 
for each extra percentage of it for every maund, 
but the whole of the red wheat will not be 
taken as a khatti of white wheat. A khatti 
containing 90 per cent ofred wheat and 10 pec 
cent of white wheat will be considered as a 
pit of red wheat. For lesser percentage 'than 
90*psr cent discount at rates specified will be 
charged.” 

Rule 11: If adulteration is less than what is 
allowed under the above rules in any pit. then 
the seller will be entitled to a refund (battaj 
at the same rate. 

Rule 14: The seller will also enter In the 
langot paroha the condition that if the pur* 
obaser, on examining the goods at the time of 
delivery,refa8e9 to accept the same at the above 
discount rates, then the seller will deliver to 
him an equal quantity of now goods. The 
seller will also enter on the paroha the word 
“pttrana mal,*’ t. e., old goods. At the time of 
the agreement, the earnest money paid to the 
seller will be paid after deducting the amount 
due OD aooount of discount and if at the time 
of delivery these goods ate not acoepted, and 
now ones ate delivered, then the said amount 


Name of commodity 
Weight 

New or old goods 
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will Lio paid to the aeller without auy intcrosi: 
beinp char god, 

IlHle 17; The filler of the pit will be res- 
ponsible for the damiged goods (talcon musla) 
lip io Pbagun Sudi 5 of the year in which it 
13 filled up, 

Ruh 16: The last due date for hbatti ia 
Pbagun Siuli 5. The purchaser can Lave his 
goods weighed whenever he likes till that d.ite. 
If the buyer does not get them weighed by the 
last (late and does not make the payment on 
that date, the seller will he entitled to the pit 
and recover his losses from .his contracting 
party. 

One of the questions which has to be 
dealt with, in this appeal is whether 
the rules sot out above should bo trea- 
ted as an integral part of the con- 
tract botwcoti the parties. The Court 
of first instance answered the question 
in the affiimafcive. The lower appel- 
late Court answered it in the negative. 

In the Memorandum of the Articles 
of Association p there is a provision that 
the articles cannot be amended or added 
to 

except: after notice of the intontion t j pro"- 
pose such alteration at some specified general 
meeting shall have been given at least five days 
before the date of such meeting/* 

It is also necessary that the altera- 
tion shall have been agreed to by a 
majority of 3/4fcbs of the members pre- 
sent and voting at the said general 
meeting. It concludes with the words: 

‘The said modification or addition has to 
bo confirmed at a subsequent general meeting 
and when this has been confirmed, these arti- 
cles will be subject to the provision of the 
rndian Companies Act and will have the same 
force and effect and be as binding on all mem- 
bers if they had formed -part of the original 
Articles.** 

After the date of the contract between 
the parties there 'was an unusually 
heavy rainfall in . the Meerut District 
which flooded the area where the grain 
pit was situate. The Meerut Veoparak 
Sabba, in order to meet this situation, 
passed a resolution on 8th August 
1925 Calling on all those persons whose 
pits were menaced by the effect of the" 
flood to get from the seller some other 
khatti in substitution or to pay off the 
price to the purchaser at the chamber's 
rate of the day. The defendant did not 
avail of the resolution. One of the 
questions in the case is as to whether 
the resolution passed by the Meerut 
Veoparak Sabha was ultra vires or was 
binding upon the parties. 

The custom of trade regulating the 
purchase and sale of khatti is stated by 
the plaintiff in the following terms! 


1930 

“la Maaditvi Faiigiuj of city Meerut, the 
practice reg!irding the .sale of ready khatti 
is th it caru(ist mont'=y. which is abjut - l/lth 
of the price, is paid at the time of purchase 
and the remaiuing- amount is left -iu depcsit 
with the purchaser and is paid to the original 
filler at the time of opsuing the khatti an! if 
ths khatti is not opened till Phagun Sudi o 
next the said amount is paid (to the original 
fill;r) with interest at -the rata of 15 annas 
per cent pet menaem up to the time of opening 
the khatti i. e., up to Phagun Sudi 5 next, 
the filler remaiue liable for tala (i. e., when 
water comes from beneath) and mnsla {i. e., 
when water com/a from above) a,ud the person 
who fills tho khatti remaina in possession there- 
of, iu lieu of the remaining amount aforesaid.*’ 

On fihe data of bha contract, the grain 
pit in dispute was held in mortgage by 
the Allahabad Bank. There is a recital 
in the judgment of the trial Court 
which has not been disputed either in 
the grounds of appeal of the lower appel- 
late Court or that of this Court that 
the bank was in possession as mort- 
gagee. 

The suit which has given rise to the 
present appeal was instituted on 13th 
January 1926. The plaint is obscure 
and nob very artistically drawn up. 
Indeed, it is difficult to understand the 
nature of the action. It is certain it is 
not an action for detinue. It is sug- 
gestive of a claim for damages for non- 
delivery of goods to which ,a complete 
title had vested in the plaintiff but as 
a matter of fact, the case has been 
fought out upon the ground that the 
title to the property had not passed at 
the date of the contract. It is not ep 
plained upon what basis the pUintiS 
claims to recover damages. The plain- 
tiff claims from the defendant the 
difference between Rs. 6 per maund ana 
the. rate at which the grain was pur- 
chased. Why the plaintiff claims at 
the rate of Rs. 6 per maund is unex- 
plained. It was essentially a case ia 
which the trial Court ought to have 
pressed the plaintiff to state his case 
with a view to clear up the pleadings. 
Had this been done, muoh.of the obscu- 
rity would have disappeared from the 
case and the issues would hava been oon« 
fined to a very limited area. 

The plaintiff claimed to recover Es. 
836-3-0 as damages from the defendant 
on account of the latter’s failure to 
deliver the grain contracted for of a 
particular kind, quality or description 
as given in R. 9 of the rules 
tho Veoparak Sabha, He contendeo 
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that these rules formed an integral part 
of the contract, that the defendant had 
no. right to refuse delivery till the 
balance of the purchase money was 
paid, that the property in the goods did 
not pass to the plaintiff at the time of 
the contract, that the defendant was 
under a legal obligation to open the 
grain pit, to weigh the grain and to 
deliver graio of a marketable quality to 
the plaintiff, that the plaintiff was not 
liable for any damage to the goods from 
the effects of the flood, that the plaintiff 
was not bound to pay tho purchase 
money to the Allahabad Bank and that 
the defendant's refusal to deliver the 
goods to the plaintiff amounted to a 
breach of contract on his part. 

The defendant contested the claim 
on the ground that under the terms of 
the contract, the property in the goods 
had passed to the plaintiff, on the date 
when the contract was concluded, that 
the -plaintiff was liable for the loss or 
damage to the goods from the action of 
flood, that the payment of the balance 
of the purchase money was a condition 
precedent to delivei'y, that the plaintiff 
had refused to pay the balance before 
delivery could take place, that the 
defendant was entitled to refuse deli- 
very Under the circumstances, and that 
the breach having been committed by 
the plaintiff, the claim for damages was 

nob -maintainable. 

The trial Court held that the rules 
framed by the Veoparak Sahha were 
terms of the contract, that there being 
no privity between the plaintiff and 
the Allahabad Bank, tho defendant 
could not insist upon the plaintiff pay- 
ing the balance of the purchase money 
to the bank, that the defendant was 
bound to deliver the goods to the plain- 
tiff as the Uttar was ready and willing 
to pay the purchase money at the time 
of delivery, that the breach was com- 
mitted by the defendant and that the 
plaintiff's olaim was well-founded. It 
gave the plaintiff a decree for Rs. 

710.3-0. 

Certain facts were found by the trial 
Court which are in the teeth of the 
pleadings; and the criticism of the lower 
oppellabe Court was justified that the 
• trial Court either misread the evidence 
or did not appreciate it. The result was 
that certain errors crept into the jndg- 
Dent which could and ought to have 


been avoided. The trial Court ought 
to havo known that tho pit was opened 
during the trial of tho suit loug after 
the due date, that tlie defendant did 
not open tim pit before the commence- 
ment of the action and that it was the 
case of neither party that the terms of 
the original contract in tho iangot had 
been departed from. 

The controversy raged over tho terms 
of the contract. Both the Courts holosv 
were faced with the difficulty that the 
original langots which wore the most 
vital of all documents were not before 
them. Thera was the further trouble 
that if the case of the plaintiff was to 
be accepted, the terms of the contract 
were to be found not in one self-con- 
tained doeurnent but had to be gathered 
from more than one document. For- 
tunately, however, the documents which 
had to be looked into for this purpose 
are instruments prepared by business- 
men. These instruments altliougli not ■ 
drawn up or expressed with sciontifle 
precision are clear and unambiguous in 
which the terms have been set out in 
elaborate detail and in due order of con- 
secution. There can, therefore, be no 
difficulty in linding out the real con- 
tract between the parties. The rules 
of the Veoparak Sabha are clear and the 
terms of the Iangot are equally clear. 
No complication arises as to their con- 
struction if they are viewed apart or if 
they are pieced together. Wa have, 
therefore, placed the “rules” imme- 
diately after the terms of the Iangot in 
the earlier part of our judgment, for 
facility of reference. The examination 
of the pit disclosed that the weight of 
the grain contained in it was 515 
maunds, out of which 125 maunds were 
damaged. 

The lower appellate Court reversed 
the decision of the first Court and dis- 
missed the suit upon the following find- 
ings; 

(1) The property in the goods passed 
to the purchaser from tho date of the 
contract. 

(2) The purchaser was liable for all 
loss or damage to the goods from the 
result of the flood, 

(3) The purchaser was entitled to 
certain allowances or rebates on the 
occurrence of certain contingencies as 
provided for in the rules. 
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(4) Tho contracti between the parties 
were in terms of a langot Ex. B. This 
was a self-contained contract and was 
not to be supplemented or controlled by 
the rules of Veoparak Sabha (Meerut 
Chamber of Commerce). 

(0) The resolution of the said Sabha, 
dated 2nd May 1925, was ultra vires. 

(G) The plaintiff was hound to pay 
the balance of the price before he could 
insist upon delivery. Actual money 
should have been tendered. Plaintiff 
refused to pay before delivery. The 
plaintiff and not the defendant was 
guilty of breach of contract. 

Wo are not in agreement with all the 
findings of the learned District Judge, 
although we are prepared to uphold the 
decree passed by him. The lower ap- 
pellate Court had no justification in 
treating the terms of Ex. B, as the con- 
tract between the parties. The finding 
on this point proceeds upon an alleged 
admission”; 


* 


it is, however, admitted that the terms are 
tho same as ia a blank form which is marked 
Ex. B in this case." 

It is not stated whose admission it is 
and whether the said admission is ver- 
bal or written. Likewise, it has not 
been stated whether the said admission 
is part of the pleadings in the case. If 
the lower appellate Court had taken the 
trouble to compare the entries contain- 
ed in Ex. B with para. 11 of the written 
statement it would have been manifest 
at once to the Court that the terms 
of Ex. B could not have been the terms 
of the original contract. Ip Ex. B the 
stipulated rate of interest was 14 per 
cent per mensem, The parties, however, 
were agreed that in the original con- 
tract the rate of interest was 15 annas 
per cent per mensem which was pay- 
able by the plaintiff to the defendant 
under certain circumstances, The terms 
of Ex. B also differ in the material par- 
ticulars from the terms incorporated in 
the receipt for the earnest money, 
granted by the defendant to the plain- 
tiff (Ex, 1). The Court below ought not 
to have assumed that the rules (7 in 
number) on the back of Ex. B were part 
of the contract in dispute. There was 
no allegation and no proof that these 
rules were part of the contract. We are 
clearly of opinion that the lower appel- 
late Court was in error in treating the 


terms of Ex. B, as the contract between 
the parties. 

We have already noticed that the 
Veoparak Sabha was not registered 
under the Indian Companies Act till 
16th June 1925. Certain rules, however, 
had been framed by the Sabha in anti- 
cipation of the Sabha being ultimately 
registered. We have set out some of 
these rules. The defendant contends 
that these rules formed the basis of the 
contract between the parties and must 
be treated as terms of tbe contract as^ 
agreed upon, The Court of first instance 
gave effect to this plea. The lower ap- 
pellate Court took the contrary view. 
The finding of the lower appellate Court 
rests upon the fact that the rules were 
headed with a note that they were not 
applicable to transactions prior to the 
registration of the company. It is 
argued that the contract in controversy 
was admittedly made before the regis- 
tration of the Sabha and that therefore, 
the rules could not be woven into the 
contract. There was, however, nothing 
to prevent the parties from adopting 
these rules as terms of their contract. 
This the parties clearly appear to have 
done. The lower appellate Court was 
therefore not right in holding that thess 
rules were outside the contract. 

We have already noticed that the Mee- 
rut Veoparak Sabha had passed a resolu- 
tion on 8th August 1925 calling on per- 
sons, whose grain pits were exposed to 
the risk of damage from the effect of the 
unusual rainfall which had taken place 
about this time, either to give the per* 
chaser some other khatti or grain pit by 
way of substitution or to exercise an 
option to purchase the grain pit at a 
certain price. The judgment of the 
trial Court was considerably influenoen 
by this resolution, it being of the opi- 
nion that the resolution was known to 
the defendant, that he was bound by 
it and that he must bear the conse- 
quence of nob availing himself of the 
option given. The lower appellate Conr 
came to the conclusion, that the 
tion in question was nltra vires 
such was nob binding upon the nefeo 
danb. Under Art. 51, Articles^ of As® 
elation no article of association eo® 
be ruled out or amended 
general meeting of the Sabha. 
moving or passing of a resolution x S ■ 
lating the business of the members npo 
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the happening of a sudden and un- 
expeoted emergency duo to unusual 
rainfall did not amount to an amend- 
ment of the Articles of Association. At 
the outside it was an amendment of 
the original rules which had been 
framed for regulating the business 
of the association, and defining 
the date upon which the rights and 
liabilities of the purchasers and sellers 
of grain pits were to be governed. 
Art. 51 did not apply to the resolution 
in question and the Court below has 
evidently erred in holding that the reso- 
lution was ultra vires. 

It does not follow from this that the 
Court of first instance was right in con- 
sidering that the resolution was binding 
upon the parties. The original contract 
dated 19th May 1925 could not be modi- 
fied by a subsequent resolution moved 
by the Veoparak Sabha on 8th August 
1926. It was not pleaded in the case 
that the parties by mutual consent 
agreed to adopt this resolution as part 
of their contract. No evidence was 
adduced to prove that the parties in- 
tended to adopt it or that they, as a 
matter of fact, adopted it. The trial 
Court therefore was not justified in 
treating this resolution as a term of the 
contract and in holding that the defen- 
dant was bound by it. 

In the absence of a usage of trade, it 
is not open to any body of tradesmen, 
whether incorporated or not, to amend 
er nullify a contract entered between 
its individual members or to substitute 
a new contract for the old one. No 
Qsage of trade has bean pleaded or 
proved. There are no materials before 
this Court for testing the competency or 
powers of the Meerut Veoparak Sabha 
from this standpoint. .Indeed, it is not 
necessary to do so for the purpose of this 
ease. It is manifest to us that the re- 
'Solution in question whether ultra vires 
or otherwise, ■ had never been adopted 
by the parties as part of their contract. 
We are agreed that the rules of the 
Veoparak Sabha which we have set out 
in the earlier part of our judgment must 
he considered to be part of the contract, 
^he plaintiff has strongly relied upon 
Br. 9, U, 17 and 18. Shortly pub 
his contention is that the goods had 
not been "asoertained'' on the date of 
the contract. It is argned that the 
&ood8 could net be ascertained so long 


as the grain pit liad not been opened, 
the goods inspected and weighed and 
goods answering a particular description 
apportioned to the plaintiff out of the 
bulk contained in the pit, and that the 
seller had to weigh the goods before the 
price could be determined. On these 
facts, it is contended tliat the property 
in the goods had not passed to the plain- 
tiff and that the latter was not liable to 
accept the damaged grain which was 
sought to be forced upon him. 

The contention of the plaintiff is not 
sound either in view of the terms of the 
contract or the law regulating the vest- 
ing- of ownership. XJp till a certain 
date, the seller was liable for damage 
arising from tala and musla, i.e., loss 
arising from sub-soil dampness or from 
rain-water filtering down into the khatti 
from the surface of the grain pit, The 
purchaser was liable to take the grain 
if damaged by other causes (aal pal). 
Tne parties had expected such contin- 
gencies and had provided for them in 
the contract. They had also provided 
for remedies open to the purchaser. 
Upon an examination of all the terms of 
the contract, it is quite plain that the 
property in the goods was intended to 
be passed to the purchaser from the date 
of the contract. 

Under S. 78, Contract Act, 

‘^sale is effected by oSer and acceptance of 
ascertained goeds for a price or of a price for 
ascertained goods together with payment of tho 
price or delivery of the goods.’* 

In Seath v. Moore (l), at p. 370, itl 
has been held that it is a question of 
the construction of the contract in each- 
case at what stage the property shall 
pass and it is a question of fact in. each 
case whether that stage has been rea- 
ched. It was hqM in Shoshi Mohan 
V. S.risto Po ddar (2), at p. 805, 

tbalf v^hero in a contract for sale of rice j 
so far as vendors were conoarned, noth- 
ing remained to be done on their part to 
the rice sold “for the purpose of ascer- 
taining tho amount of the price,” and the 
fact that the purchaser has to do some- 
thing to the goods for his own satisfac-i 
tioD, namely weighing the rice does not 
prevent'the completion of the sale. There 
is a distinction between a case where 
something remains to be done by the 
vendor t o the goods for the purpose of 

(1} [1886] 11 A.O. 350=55 L.J.P.O. 64=5 
ABp.M.0. 686=54 L.T. 690. 

{2} [1879] 4 Oal. 801. 
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[jutiing them into a state in which the 
Vfjiulee is to take them anrl a case wlioro 
tiie veajeo for his own satisfaction 
watits to get the geoJs weighed lor tlie 
riu'pose of ascertaining the amount of 
the price. This distinction has hoen 
v6cogniz$d in a nuojbor of cases and 
j appears to be well founded: Annnn v. 

1 D ubar S heikh (d) (at p, 41 0 / 26 0. C,) and 
\ Ah(hil Azir y. Trfi,^n(lra Krislnia Roy ( 4 ) 
I {at p. il')). Two rules of civil law 
1 appear to liave been incorporated both in 
the Silc of Goods Act and in the Indian 
Statute witli wiiich we are concerned. 
Thxose rules have been statod by BLack- 
!)urn, -f, to be as follows (Contract of 
Salo, third edition, 19i0, p. 1B4) : 

"Tliev aro two foid : tho first is that wb?re, 
liy the agreeiaont, the seller 13 to do anything 
;o tho goods for tho purpose of putting thorn 
into that st.ate in which tho buy or is to ba 
hoiUid to accept thoiu, or, as it 13 somstimoa 
wordod, into a deliverable stite, ths perform- 
ance of those things shall (in tho abaanco of 
circumstauces indicating a contrary intoutiou) 
be taken to be a condition precedent to the 
vesting of the property. 

Tho second is, that where anything rotnains 
to 1)3 dono to the goods for the purpose of 
ascortaitiiog t)jo price, as by weighing, measur- 
ing, or testing the goods where the price is to 
depjnd on the qiuntity or quality of the goods; 
'the performance of these things, also shall be a 
condition precedent to tho transfer of the 
property, although the individual goods be 
ascertained, and they are in the state in which 
they ought to be aaespted.” 

la St »(wio?t.9 V, Sioift ( 5 } (afc p, 862) 

the rule has been enunciated as follows: 

“Cr^nerally sne.aking, where a bargain is 
made for the purchase of goods and noth- 
ing is said about payment or delivery, the 
property passes immediately so as to cast upon 
the purchas-r all future risks, if nothing fiir- 
vher remains to bo dona-bo tho goods: although 
ho cannot taka them away without paying the 
price, il anything remains to be done on 
the part of the seller, until that is done the 
property is not changed,*' 

The real question in all such cases is 
whether the .parties did intend that 
property should pass: Turley v. Bales {&) 
(at p. 203) 'and Martineau y. Kitoh- 
ing ( 7 ). 

The true test therefore is what was 
Ithe intention of the parties. Admit - 
jtedly the whole of the purchase money 
had not been paid by the plaintiff to 

(3) A. I. B. 1923 Oudh 15=68 I. C. 9^26 n. 

C. 39. 

(4} [1917] 44 Cal. 98=36 I. C. 149. 

(5) 5 B. &C. 857=5 L. J, (0. S.) K, B, 10=3 

D, L. B. 698. 

46) 2 H. &. 0. 200. 

<7) [1872] 7 Q.,B. 4£6=41 L. J, Q. B. 227= 
20 W. R. 769=26 L, .T. 836. 


193a 

the defendant. It is equally clear that 
the grain pit was on the date of the 
oontract in tho possession of the 
Allahabad Bank as the pawnee or mort- 
gagee thereof, and it may he presumed 
that tho defendant was not in a position 
to.delivor tho goods so long as the mort- 
gage had nob been redeemed. This 
fact was known to the parties and is 
indeed cleaiTy set out in thelangob 
which contains the contract. Could it 
have been tho intention of the parties 
that property in bha goods was not to 
pass to the purchaser so long as the 
balance of the purchase money had not 
been paid by him, or delivery received 
by him ? If there was a sale of ascer- 
tained goods, in the absence of a con- 
tract to the contrary, the property in’ 
the goods passed at once bo the pur- 
chaser who must bear all risks and 
damage to the goods notwithstanding 
the fact that the entire price had not 
been paid or delivery taken. The word 
ascertained” has not been defined or 
explained in tbe Indian. Contract Act. 
According to Chitty (Law of Contracts, 

17 th edn. 192 L, p. 462) the expression 
means “goods which the parties 
have agreed upon as the goods to 
be appropriated to the contract,”* 
Thera is no uncertainty in the present 
case as to the quantity of the goods sold. 

The plaintiff under the terms of his 
contract .unconditionally agreed to 
purchase 504 maunds of wheat, 
There is no doubt as to the price 
of the commodity. It was settled 
at the rate of Rs. 5-9-3 per maund. 
Nothing remains to be dona by tbe 
seller for ascertaining the amount of 
the price. Indeed, the purchaser has 
paid Rs, 748.9-6 by way of earnest 
money and has ^agreed to pay the 
balance which is also definitely known 
to be Rs. 2,100. The purchaser is enti- ^ j 
tied to claim delivery at any time up to ’ | 

Phagun Sudi 5th corresponding to I7feb 
February 1926. ^ ^ j 

AVe are clearly of opinion that 
the goods purchased were “ascertai- 1 

ned goods’* within the meaning of S. 78i 
Contract Act. The property in the | 

goods did not cease to pass to the | 

purchaser simply by reason of the ; 

latter not having found it oonvenienj j 
to take delivery earlier by payment- 01 | 

the balance of the purchase money. IJ i 
similat cases in which the parties na 
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agteed that the delivery should bo post- 
poned, the Courts have held that the 
provisions ol S. 78, Contract Act, came 
into operation and the property in the 
.the goods passed to the purchaser as 
soon as the proposal for sale was ac- 
cepted. 

■ The terms of the contract are definite 
.that no delivery was to be made till 
the balance of the purchase money was 
paid by the plaintiff to the defendant. 

It made no difference that the goods 
were in the possession of the Allahabad’ 
Bank as mortgagee. The defendant was 
'entitled to ask the plaintiff’ to pay the 
price to the Allahabad Bank and take 
delivery of the grain. The defendant 
according to the finding of the Court 
below, which we must accept, was ever 
ready to perform his part of the con- 
tract. No authority is needed for .the 
proposition that in order to prove that 
the buyer was ready to carry out his 
part of the agreement it was not essen- 
tial for him to show that he actually 
made a tender of the price. We have 
not before us a. case of reciprocal pro- 
mises or simultaneous agreements to 
pay the price and take delivery. 
|Upon a true construction of the con- 
tract, the buyer should have been ready 
and willing to carry out the bargain on 
^his part in order to insist upon delivery- 
In Shtiram Bup Bam v. Madan Gopal 
(8) their Lordships of the Judicial Com- 
mittee have made the following observa- 
tion ; 

* ** It Is true that no tender was actually 
made, bat the respondents, naturally enough 
in view of a rising market were ready and 
willing to carry out the bargain on their part, 
'and it is proved that they made preparations 
with the object of having the money ready in 
band. More than this they ware not rcQUirod 
to do by the Gontraot Act whiob provides by 
8. 61 that when a contract consists of 
prooal promises to be simultaneously performed 
no ptomiBer need perform his promise unless 
the promisee is ready and willing to perform 
his reciprocal promise.'* 

The provision of S. 51, Contract Act, 
is not applicable to the terms of the 
contract in hand. We have no doubt 
|M to the principles applicable to the 
|tranBaotioQ between the parties, (l) In 
the absence of a contract to the con- 
trary, as the presumed intention of the 
parties and as a matter of law, .the pro- 
perty in the ascertained goods passes to 
the purchaser on the date of the con- 

(8j [1903] 80 Oal. 806=8 0. W.N. 25. 


tract. (2) Whether the goods are ascer- 
tained or not is a question of evidancej 
and is to be determined with reference! 
to the facts of each case. (3) In the 
absence of a contract to the contrary, | 
the title to the goods does not cease toj 
vest in the purchaser from the mere fact 
of postponement of paj^ment of the pur-i 
chase money or of the delivery of thej 
goods, (4) The seller may insist upoiv 
a term in the contract that no delivery, 
shall take place till the payment of the' 
entire purchase money but the incorpo- 
ration of this term does not per se post-' 
pone the title of the purchaser. 

There was a clear failure of the- 
plaintiff in carrying out his part of the 
contract. . He was not ready with his- 
money. Ho was nob anxious to take 
delivery of the goods for he appre- 
hended that the goods had been seri- 
ously damaged by the flood and were- 
not marketable. But he was not justi- 
fied in repudiating his ownership. He 
had his remedies against the seller 
which had been definitely and distjnctl} 
provided for in the Oontracb Act.^ The- 
plaintiff appears to have consciously 
ignored the terms of the contract and 
had the cool effrontery to bring a suit 
for damages against the unoffending' 
defendant where the breach had been- 
committed by himself and not by the 
defendant. We are of opinion that hie- 
suit was rightly dismissed by the lower 
appellate Court. We dismiss this ap- 
peal with costs, . 

s.N./R.K. Appeal dtsmtssed.. 

^ “ 

A. I. R- 1930 Allahabad 669 

Sen and NiamatuliiAH, JJ. 
Balbhadar Singh Plaintiff Appel- 
lant. 

. ' V. 

Lakshmi Bat— Defendant — Respon- 

Second Appeal No. 926 of 1927, De- 
cided on 10th February 1930, f ®" 

cree of Dist. Judge, Agjra, D/- Uth 

^(a^‘^\ianjfer of Property Act, am- 

ended by 27 of 1926 ). S. 123-Sect, on doer- 

cAunot oper<ite 

16 th Beptember 1926. ^ ^ 1*^ c* n i 

(b) Interpretation of Slatutee - Senior 

worda in two •ectioni of laroe Act Pre 

""where similar words have bteu ^ 

different aeotiona of the aame Act, the legia- 
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latiirij must be presumoiJ to have used the 
words in the two acctions in the same sense un- 
less there bo something in the context to indi- 
cate the contrary, [P G73 C 1] 

fc) Transfer of Property Act, S. 123 — 
Attestation before passing of amending Act 
must be by two witnesses at least who 
should have signed it on actually seeing the 
executant sign it. 

Where a deed of gift has been executed be- 
fore the passing of Act 27 of 1D2G, but the exe- 
cutant 19 proved to have signed-the document 
in the presence of only one of the marginal 
witnesses, there is no attestation of the docu- 
ment in fulfilment of the provision of S. 123 
which insists upon a minimum of two attesting 
witnesses who should have actually seen the 
executant sign the document ; 35 Mad^ G07 

IT-’. C4 ; 31 Mad. 215 ; 35 I, C. 192 and 11 J. 
L. J. 757, Foil. [P G73 C 2] 

(d) Evidence Act, S, 68 — S. 68 has noth- 
ing to do as regards validity or^Iegality if 
there is no 'proper attestation. 

Section 68 has nothing to do with the ques- 
tion about the legality or validity of the in- 
strument itself as an cfloctive document of title 
if there has bscn no proper attestation as re- 
quired by law. [P 673 C 2] 

(e) Hindu Law — Gift — Conditional gift — 
Gift can be revoked if condition not justi- 
fied. 

Under Hindu law, if a person makes a gift 
to another in expectation that the donee will 
do more work in consideration of the gift, it 
follows that if the donee failed to do that 
which it has conditioned be should do, gift is 
revocable : H N. W, P, B. C, R, 5, Rel. on, 

[P G73 C 2] 

(f) Transfer of Properly Act, S. 123 — 
S. 123 is mandatory and Court can apply 
section whenit-goes to the root of contro- 
versy even if plea is not token. 

Section 123 is mandatory and the require- 
ments provided therein must be strictly ful- 
filled, although a plea may not bo definitely 
taken under S. 123. Wbeto such plea cuts at 
the very root of the matter in controversy, the 
Court' is entitled to taka cognizance of the ques- 
tion. [P 674 C 2] 

N. P. Asthana — for Appellant. 

B, Malik — for Eagpondant. 

Sen, J. — Baboo, son of Sukhdeo Daa, 
was a resident of Agra and owned three 
pucca built houses in mohalla Ohipifcola. 
On 12th February 1916 he executed a 
deed of gift of these houses in favour of 
his nephew ^albhadra who is the plain- 
tiff in this action. This deed of gift was 
■duly rogisterad. On the date of the 
execution of the deed of gift Baboo 
owed about Es. 400 to Bansidhar, Gulab 
Singh, Earn Gopal and Balmukund, The 
deed of gift purports to have been at- 
tested by three witnesses, viz,, Durga 
Prasad, Brijbasi Lai and Bansidhar. 
The document provided that the debt 
due from the donor was to be paid by 
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Balbhadra the donee. It is not disputed 
that Balbhadra did nob pay this debt. 
It further appears that there was no 
transmutation of possession. Balbhadra 
lived at Benares. Baboo lived at Agra. 
Baboo continued in possession of the 
bouses notwithstanding the execution of 
the deed of gift. On 17th September 
1917, Baboo revoked the deed of gift in 
favour of Balbhadra by means of a duly 
registered instrument. On 15bh March 
191S, he sold one of the donated houses 
* to a third party with whom we are not 
concerned in this appeal. On 19bh De- 
cember 1922, he sold the other two 
houses to his own sister Mt. Lakshmi 
Bai. Baboo died towards the close of 
the year 1924. The present action was 
commenced by Balbhadra donee against 
Mt. Lakshmi Bai for possession of two 
houses which were sold to her on 19th 
December 1922. He also claimed mesne 
profits at the rate of Es. 20 a month. 

The plaintiff alleges that he had ac- 
quired an indefeasible right in the 
houses in dispute under the deed of gift 
dated 12th February 1916, The plaint 
has bean inartisbically drawn up, but 
this is not the only criticism that it is 
exposed to. It has been stated in the 
plaint that the cause of action for the 
suit accrued on 23rd March 1926. It is 
not explained and it is impossible to as- 
certain how or why the causa of action 
occurred on that date. The plaint does 
not state that Baboo in bis lifetime 
had revoked the deed of gift on 17th 
September 1917, or that he had sold one 
of the houses to one parson and the 
other two houses to the defendant# 
These omissions raise considerable 
doubt about the honesty of the plain- 
tiff's claim. The defendant did not ad- 
mit para. 1 of the plaint in which it had 
been stated that Baboo had gifted the 
houses lu dispute to the plaintiff and 
made him absolute owner with posses- 
sion and occupation of the same. By 
this the defendant may have intended 
to challenge not only authenticity of 
the deed of gift but its validity under the 
law. The plaintiff, was in any oa^e, 
to a strict proof of its execution and hfl 
had to further prove that a valid gift 
had been made in his favour by fulfil' 
ment of the essential conditions for the 
creation and completion of the gift 
controversy. If the plaint was oluoisyi 
the written statement was not a shade 
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tetter than the plaint. It was stated 
that Baboo deceased did not execute 
any dead of gift of his own accord. 
It is not clear whether by this state- 
ment the defendant intended bo ad- 
mit the execution of the deed of 
gift in plaintiff’s favour. The posi- 
tion is by no means rendered cleaver 
by the alternative plea urged by the 
defendant that the deed of gift became 
null and void on 17th September 1917 
(when the deed of revocation was exe- 
cuted by Baboo). In this state of the 
pleadings it is very difficult to ascertain 
the exact points of disagreement bet- 
ween the parties. It is to be regretted 
that Mr, Y. S. Gahlaub allowed the 
pleadings to stand as they are without 
any attempt to elucidate facts and parti- 
culars material to the case. Indeed tho 
matter went to trial without any at- 
tempt to tie down the parties to a clear 
articulation of the facts which were 
really in issue between the parties. 
Laxity of pleadings inevitably leads to 
confusion of the trial, and confusion has 
happened in this case, which has 
warped the decision of the trial Court 
and has hampered that of the Court of 
appeal. 

It is not clear whether the defendant 
intended to admit the execution of the 
deed of gift in plaintiff's favour. Was 
it the case of the defendant that Baboo 
executed the instrument by undue pres- 
sure and was therefore not a voluntary 
agent ? The written statement states 
that Baboo did not execute the instru- 
ment of his own accord, No distinct 
issue on this point appears to have been 
pressed lor. The only issue fra med by 
tho MunsU was : 

** Did B^boo exooute any dead of gift iti fa- 
vour of the Plaintiff, if 35 is ha entitled to 
sne ?*• 

The execution of the gift is not the 
same thing as the validity of the gift 
with due fulfilment of all legal essen- 
tials, Again, the proof of the deed of 
gift under the provisions of the Evi- 
dence Act is a very different matter, 
This distinction has not been apprecia- 
ted by the learned Muneif. The distinct 
tion was apparently present in the mind 
of the learned District Judge in one 
portion, but does not appear to have 
been maintained in the conoluding por- 
tion of the judgment, for in the latter 


porbioQ the legal consequences flowing 
from absence of attestation appear to 
have been mixed up with the finding 
relating to execution. 

The Court of first instance held that 
the deed of gift was proved by the 
statement of Durga Prasad, one of the 
attesting witnesses. The learned Mun- 
sif does not set out the material por- 
tions of the statement of Durga Prasad 
nor discuss his statement. The Munsif 
held that the donee had acquired an in- 
defeasible right bo the property and 
that therefore the donor was not com- 
petent bo revoke the gift. The judg- 
ment does not deal with the question 
as to whether the gift was revocable by 
reason of the donee not paying the 
debts of the donor or whether the gift 
was absolute or conditional. This was 
an important question which ought net 
to have beau passed over in complete 
silence. In juxtaposition wibh^ his 
omission may ta noticed a gratuitous 
finding of the Munsif that Mt. Lakshmi 
Bai was not a bona fide purchaser for 
value without notice of the plaintiff 3 
claim. This point did nob arise from 

the pleadings. 

The learned Munsif decreed the plain- 
tiff's suit for possession and for mesne 
profits at the rate of Es. 2-4-0 per 
month. 

The learned District Judge has re- 
versed the decision and dismissed the 


lit. 

The learned District Judge observes : 

“ The first queetioa taken up in appeal ia 
hefcher the deed of gift has been proved to 
ive been executed according to law. Unaer 
123 T. P* Aofc| si dosd of gift of iDUHOvablQ 
ioperty inust be by registered instrument 
erred by the person who executed it ana 
itested by at least two witnesses. The deed 
I question purports to be attested by three 
itaesess of whom only one Durga Das, has 
jan produced. Durga Das states Baboo put 

is thumb impression in ”5? 

jgnized his attestation on the deed dated l2th 

ebruary 191G, and none other witness was 

Of the two other witnesses on 
a Tlriibasi Lai is admitted to be dead and 
sfatad the vakil of the pWatifl- 
jsoondent to be related to the appellant and 
! be hostile. It Is, therefore, impossible for 
be plaintiff to prove that Durga Das is moor- 
Jrtf when he sWes that there was no other 
ritness except himself present at the 
f the deed of gift. It has been laid down in 
n A L I. P. 1S9| that a mortgage dead Is 
ot valid when the witnesses to the deed ware 
.t it» oioeutlon hut ,»t heft 
^ on the dooument on the aoknowlodg- 
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mutit- of tlic eMjeutiut. la Sihedher Koiri v. 

R'xhi (1) it was held thit the deed of j^ift 
liiij iiiortfjige !s not duly att^stid ualess w't- 
signed tiio dejd aftec seeing its actual 
oxoou'i in, a mere p^ckoowlO'JgGmen*; of bis 
Gig nature by tbc donor not being suiticient. I' 
app’ats clear Irom these rulings that fcbe deed 
or gift i? not proved to have b^en duly e^cecu* 
tod in .iccordanco with the nrovision of S. I2d. 
T. F. Act, and accordingly the ci«c for t'jc 
plain til! must fail oti tide gpo i !Jil alone. ” 

The learned dud^fo Itn ubor found chafe 
the deed of ^iifc contnitiod reeiproeal 
promises on iibe pirfc of the contracting 
parfcios inasmuch that it cont-ainerl a 
condition that tiie donee was to pay the 
debts of tlio donor, that the donee had 
failed fco can y out the condition and that 
tho donor was therefore compotent to 
rovoko the gift, S. ol. Contract Act, has 
boon relied upon. The. jiidgorionfe con- 
cludes wit'n fcbo observation : 

On thes,; t ,vj gr.Juods th'^ want of pr^of of 
valil O-’tocnlion of the d >?rl of gift, and of tbo 
non-fn Ifihnont of the ennditi'^n by the donee, 
I consider that tho piaintiff’s c.ise muGfc fill,” 

Plain tilt' Ins appoale 1 to this Court 

and the points raised are : 

(l) Whether the d'^ed of gift was duly pro* 
ved ? 

(•2) Wlnthir she gift \y.vs coniitional and 
Ba’-oo was competent fco revoke the gift for 3 ion- 
fuinimcnt ot the condition ? 

Tho question has not been raised in 
the memoraudutn of appeal as fco whe- 
ther a valid gift was created by Baboo 
after due fulfilment of the requirements 
of the law. There can be no doubt 
that this point was distinctly present to 
the mind of the learned District Judge 
and lie intended to answer and did as 
a matter of fact answer the question in 
tho negative. Thera is reason to think 
.that where ho uses the word “execute," 
,he does not do this in a tocbnical sense. 
jAlfchough the plea was not definitely 
jfcaken that there was no gift as it had 
[not been effected in accordance with 
S. 123, T. P, Act, the learned District 
Judge, was entitled under the circum- 
stances of the case to take cognizance of 
the question which cut at the root of 
the subject-matter of controversy bet- 
ween the parties. The provision of 
S. 123, T. P. Act, is mandatory and the 
requirements provided therein must be 
strictly fulfilled. The provision as fco. 
attestation was considered by their 
Lordships of the Judicial Committee to 
be of the nature of a barrier against 
perjury and fraud and the barrier should 
hot be removed. 

(1) [1913] 11 A. L J. 757=21 1. 0. 83. 
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Section 123, T. P. Act, provides that : 

'* for tbo purpose of making a gift of the im- 
movable property, the transfer must be eflcc- 
fcod by a registered instrument eigned by or on 
behalf of donor, and attested by at least two 
witjHsses.” 

A similar provision finds its place in 

S. .09, T, P. .Act, which provides for the 
mode in which mortgages must be effec- 
ted. The word “attested" was not de- 
fined m tho Act. Ifc was defined for the, 
first time in A.cfc 27 of 1926 which re- 
ceived tho assent of the Governor. 
General in Council on 3rd Septemberl 
1926. The present suit was instituted 
on 30th March 1926, But it should' 
bo borne in mind that the amend- 
ing Act 27 of 1926 could not ope- 
rate retrospectively on a deed of 
gift executed on 12th February 1916, by' 
force of Act 10 of 1927. 

As has been not; iced already, the deed 
of gift bears the signature of three attes- 
ting witnesses, Durga Das, Brijbasi Lai 
and Bansidhar. Durga Das, who alone 
was examined, deposed that Baboo pot 
his thumb impression in his presence 
and that the other two witnesses were 
not then present. Brijbasi is dead. 
Bansidhar was not examined as he was 
related fco Lakshmi Bai and was said to 
be hostile to the plaintiff. In SlKtinu- 
Pattar v. Abdul Kadir Baouthan (2) it 
was held that the attestation of a mort- 
gage deed within the meaning of S, 59, 

T. P. Act, must be made by the witnes- 
ses signing their names after seeing the 
actual execution of the deed. The mort- 
gage in this case was made by an instru- 
ment dated 30th May 1899, Tho personSi 
whose names appeared in the deed as 
witnesses, affixed their signatures just 
before the deed was presented for regis- 
tration, and the executants had not 
actually signed in the presence of those 
AvitnesEQS. The Subordinate Judge held 
that the deed had not been properly 
attested and was therefore void. This 
view was affirmed by Wallis and San- 
karan Nair, JJ; Shama Patter v. Abdul 
Kader (3). The Lordships of the Privy 
Council held that the word “attested 
in the section meant the witnessing M 
the actual execution of the document by 
the person purporting to execute it* ^ 
necessarily followed that the dooumen 
had not been attested as regnif^j,^ 

* (2TTlf>l2] 35 Maa. 607=16 I. C. 950=*39 I- A- 

218 (P.O.).* ' 

(3) [1908] 31 Mad, 215=18 M. L. J- 219* 
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law, that therefore no valid mortgage 
waa created under S. 59, T. P. Act, and 
that the document could not be sued on 
as a mortgage deed. In Radha Shia^u v, 
Ghunni (4), the mortgage sought to be 
. enforced was said to have been executed 
on 9th August 1905. The mortgagor in 
his written statement admitted the exe- 
cution of the mortgage but contended 
that as the deed had not been properly 
attested as req^uired by S. o9, T. P. Act, 
no mortgage decree could be passed in 
plaintiff's favour. The attesting witnes- 
ses were examined, but they deposed 
that they had not seen the actual exe- 
cution, It was held that 

"the document not having been executed in the 
manner piesorihed by S. o9, T. P. Act, did not 
operate as a mortgage." 

The rule, which applies with reference 
to mortgages, is equally applicable to 
(gifts. The phraseology of Ss. 59 and 
123 is almost identical. Where similar 

words have been used ’ in two different 
sections of the same Act, the legislature 
must be presumed to have used the 
words in the two sections in the same 
sense unless there be something in the 
context to indicate the contrary. The 
aforesaid rulings therefore are helpful 
in determining the question as regards 
the validity of the gift now in contro- 
versy; and in view of those cases, no gift 
was validly created because of the defect 
in the attestation. In SdhedhdT Koivi y. 
Raja Ram (l) the plaintiff based his 
claim on an alleged deed of gift, 
dated 19th March 1907, The lower 
Courts* had decreed the suit on the 
ground that the deed was duly proved. 
The point raised before Lyle, J», was 
that the deed of gift was invalid in law, 
as it was nob duly attested. It was found 
as a fact that the so-called attesting 
witnesses did not see the donor actually 
executing the document but merely 
heard her acknowledge that she had 
executed it. Following the Privy Council 
decision in Shamn Pattar^s case it was 
held that no valid gift was ^ effected* in- 
asmuch as the deed of gift had nob 
been “attested” in accordance with law. 
Whore a deed of gift therefore has been 
executed before the passing of Act 37 of 
1926, but the executant is proved to have 
signed the document in the presence of 
only one of the marginal witnesses, 
there is no attestati on of the document 

(4) [19161 86 I. 0. 199. 
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in fulfilment of the provision of S. 123, > 
T. P. Act, which insists upon a minimum 
of two attesting witnesses (who should 
have actually seen the executant sign 
the document). The above view ap- 
pears to have been taken by the other 
Indian Courts in Rai Ganga Pershad 
Singh v. Ishri Pershad Singh (5), Baij‘ 
uath Singh v. Mt, Biraj Kocr (6), and 
Shib Chandra Singha v. Goiir Chandra 
Pal (7). 

The question as to the mode in which 
a mortgage or a gift can be legally 
effected ought not to be confounded 
with the question as to how the mort- 
gage-deed or the deed of gift should be 
legally proved. The absence of proper 
attestation invalidates the transaction 
either as gift or mortgage. Where the 
executant of the document does not 
admit its execution, the document has 
to bo proved in accordance with the 
provisions of S. 68 or 69, Evidence Act, 
which relates to the mode of proof. 
S. 68 provides that where a document 
is required by law to bo attested it 
shall not be used as evidence until one 
attesting witness has been called for 
the purpose of proving its execution, 
if there be an attesting witness alive. 
This section has nothing to do with 
the question about the legality or 
validity of the instrument itself as an 
effective document of title if there has 
been no proper attestation as required 
by law. S. 69 lays down the rule as to 
how a document must be proved where 
no attesting witness can be found. 
S. 70 obviates the necessity of a formal 
proof of execution against the executant 
where the latter admits its execution. 
It is clear therefore that these sections 
relate to the mode of proof. In Shib 
Dayal v. Sheo Gulam (8) the mortgage 
bond in suit purported to have been at- 
tested by a large number of witnesses. 
Only one attesting witness waa called, 
who proved that he saw the mortgagor 
sign the mortgage and that he affixed 
bis signature as an attesting witness. 
This witness did not state that any 
other attesting witness was present on 
the occasion. It waa held by this Court 
that in the absence of any rebutting 

'(5i A I. B. 1918 P. C. 3=45 1. 0.1=45 Oal. 

748=45 I. A. 94 (P.C,). 

(C) A. I. R. 1922 Pat. 514=68 I, 0, 388=2 

Pat- 52. 

(7) A. I. R. 1922 Cal. 160=68 I. C, 86. 

(6) [1917] 89 All. 241=88 I. 0. 694. 
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evidence the mortgage in suit was suffi- 
ciently proved. The question as to whe- 
tlier the mortgage was duly and validly 
effected was raised in the case, but was 
not dealt with in the judgment. This 
decision cannot therefore be treated as 
an authority for the proposition that 
where a mortgage bond has been form- 
ally proved it is to be presumed that 
the mortgage had been duly effected in 
accordance wdth law. This case more- 
over is different from the facts of the 
present case in which it has been found 
that when Baboo signed the deed of 
gift the two other marginal witnesses 
were not present. In Earn Doiy, Mzinna 
Lai (9) one of the attesting witnesses to 
the mortgage deed was dead. The other 
attesting witness was called. He proved 
that the executant signed the mortgage 
bond in his presence and that he then 
attested it. It was not expressly proved 
that the other attesting witness was 
not present at the time when the docu- 
ment was signed by the mortgagor. The 
decision of the case clearly indicates 
that the learned Judges were consider- 
ing the question whether the document 
had been duly proved. They referred 
in terms to Ss. 68 and 69, Evidence Act. 
It was contended before them that the 
burden lay upon the mortgagee to prove 
that the mortgage deed was properly 
attested and Abdul Karim v, Salimun 
(10) was relied on. They distinguished 
that case on the ground that the ques- 
tion there was whether a document, 
which had not been signed in the pre- 
sence of the witnesses, could operate as 
a mortgage or could be regarded as hav- 
ing been “attested” within the mean- 
ing of S. 59, T, P. Act. The only point 
was that the mortgage was sufficiently 
proved according to the requirements 
of Ss. 68 and 69, Evidence Act. The 
appellant therefore finds no real support 
for his contention from this judgment. 

It is clear that the learned District 
Judge was right in holding that the 
deed of gift in suit was not “atcested” 
in fulfilment of the provision of S. 123, 
T. P. Act, and therefore no valid title 
passed to the plaintiff. 

The learned Judge, however, was not 
right in holding that the execution of 
the document by Baboo was not proved 
if by “execution” he mea nt the formal 

(9) [1917] 89 All. 109=38 I. C. ITs! 

(10) [1900] 27 Cal. 190, 


execution of the document. The evi- 
dence of Durga Das is conclusive on the 
point and it must be held that the docu- 
ment was formally proved. 

If the dead in controversy conferred 
no title upon Balbhadra, it is unneces- * 
sary to go into the question of revoca- 
tion. The deed of gift provides that 
the donee should pay all the debts of 
the donor, but it does not reserve any 
right in the donor to revoke the gift in 
the event of the debts not being paid. 

S. 126, T. P. Act, enumerates some of 
the conditions under which the donor 
may revoke the gift; but this section is 
not exhaustive. It must be taken to be 
settled law that : 

“if a man will improvidently bind himself 
up by a voluntary deed, and not reserve a 
liberty to himself by a power of revocation, a 
Court of equity will not loose the fetters he 
has put upon himself, but he must lie down 
under bis own folly : White and Tudor's 
Leading Cases, 6th Edn, p. 353," 


An express power of revocation upon 
the donee not paying the debts has 
not been reserved in the deed of 
gift. It is possible that such was the 
understanding between the parties. It 
is abundantly clear that the donee did 
not pay the debts. It is equally clear 
that the donor did not deliver posses- 
sion of the property to the donee. It 
is true that where a gift has bean 
created by a registered instrument, deli- 
very of possession is not necessary to 
complete the gift. But in determining 
the question as ta whether the 
power of revocation for non-payment of 
debts had been contemplated, this fact 
cannot be lost sight of that possession 
was not delivered. But this was not 
all. The deed of gift was revoked by a 
registered instrument dated 17th Sep- 
tember 1917, Baboo sold one of the 
houses on 25th March 1918. No pro- 
test was made by Balbhadra. The 
other two houses were sold to the res- 
pondent on 19th December 1922 with- 
out any demur on the part of Balbhadra. 
The plaintiff did not assert his title to 
the property till 18 months after the 
death of Baboo. Under Hindu law, if 


person makes a gift to another in 0*" 
sebation that the donee will do ^ soma 
'ork in consideration of the gift, “ 
3 II 0 WS that if the donee failed to do 
bat which it has conditioned he should 
0 , the gift is revocable : 
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Badttmo (11). It is arguable that ia the 
absence of an express power of revoca- 
tion for failure of a condition, the gift 
cannot be impugned or revoked. It is 
not necessary to pursue this matter fur- 
ther because in this case no gift was 
efifected in favour of Balbhadra in ac- 
cordance with S. 123, T. P. Act, and no 
title ever passed to him. 

I would therefore dismiss the appeal. 

Niamatullah , J. — I concur. 

V.B./R.K, Appeal dismissed. 

(11) [1873] 5 N. W. P. 5. 
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Sen and Niamatullah, JJ. 

Gajanand Sitd Bam — Objector — Ap- 
plicant. 

V. 

Phul Gkand Fateh Ghand — Opposite 

Party. 

Pirst'Appeal No. 188 of 1928, Decided 
on 18th March 1930, against order of 
Dist, Judge, Cawnpore, D/- 7th May 
1929. 

(a) Arbitration — ' Powers and duties of 
arbitrators defined, 

Oaod the arbitrator is appointed by a party 
and Qndertakes to discharge bia duty as such 
he oeoomeB a ludge in the oase and Is bound 
to aot impartially and with sorupnlous regard 
to tha ends of justice. He should in no 
sense consider himself to he the advocate nf 
the oanaa of the party appointing him, nor is 
such party to be deemed as his client. He 
should refrain from identifying himself with 
the interest of suoh party and from looking 
forward to future employment as arbitrator, 
an office, which it should be mentioned carries 
cmolntDents. Each doing his utmost, in utter 
disregard of propriety and sense of proportion, 
to try to further the interests of the party 
nominating him, amounts not merely to a miS' 
conduct in the legal or technical sense but is 
grossly improper and inconsistent with their 
plain duty as arbitrators seriously disposed to 
settle a dispute referred to them for arbitration. 

[P 677 0 1] 

(b) Arbitration Act, S. 9 (b) — More than 
arbitrator — One has to be appointed 

convener— Effect of arbitrator not attending 
on date fixed will under certain circum* 
stances be construed as refusal to act as 
arbitrator and on such refusal followed by 
non-appointment of another man one arbi' 
trator would suffice. 

Where more than one arbitrator ib ap- 
pointed it is absolutely neoessacy to app, lot a 
eonvenec m view of the possibility that the 
aihitrators may not agree as to the time and 
date of sitting, or one of them may refuse to 
attend on the date fixed by the other without 
lefniing to aot as an arbitrator, in which oase 
alone he is to be deemed -as having vacated, 
his plaoe giving rise to the neoesatty of another 
arbitralor being appointed. If then one of 
them has the power to convene the meeting of 


arbitrators so as to make it compulsory on the 
others to attend, and the latter refuse to attend, 
his conduct could, under certain circum- 
stances, bo construed as amounting to refusal 
to act as an arbitrator, in which case the party 
nominating him would be called upon to ap- 
point another arbitrator; and if ho has failed 
to do BO within a certain time, only one arbi- 
trator would suffice, under S, 9 (b), Arbitra- 
tion Aot of 1899. fp 677 0 2] 


Iqbal Ahmad and N. U padhiya — for 
Appellant. 

P, L. Banerji and S. N. U ulcer ji — for 
Respondeat. 

Niamatullah, J. — This appeal arises 
from an order, dated 7th May 1928, 
passed by the learned District Judge of 
Cawnpore setting aside two separate 
awards made by two arbitrators ap- 
pointed by the parties, 

Messrs, Phul Chand Fateh Chand, the 
respondents, agreed to purchase and 
Messrs. Gajanand Slta Ram, the appli- 
cants, agreed to sell, on 23rd March 
1918, 45 bales of mulls. The latter ex- 
pected to be able to supply the 45 bales 
which they agreed to sell as Banarsi 
Das & Co., who are not parties to this 
case, in their turn, had agreed to sup- 
ply that commodity to the appellants. 
Banarsi Das & Co. failed to perform 
their part of the contract with the ap- 
pellant, with the result that the latter 


could nob fulfil their undertaking with 
the respondents. The agreement bet- 
ween the parties to this case is evi- 
denced by an indent signed by the res- 
pondents. It is on a printed form, 
which appears to be in vogue in the com- 
mercial circle at Cawnpore. One of the 
conditions stipulated for in the indent is 

No. 15, which runs as follows; 

“Aoy claim or dispute arising ia coanexion 
with this oontraot, including claims or dis- 
putes in connexion with the non-delivery, 
unless an amicable settlement oan bo arrived 
at, must be referred to arbitration in Delhi, in 
accordance with the Survey and Arbitration 
Buies of the Delhi Piecegoods Assooiation 
{except when we refuse to accept and pay the 
draft, in which case the goods may be surveyed 
at the port of discharge). When the arbitra- 
tors or the surveyors disagree and do not ap- 
point an umpire, the Delhi Piecegoods Asso- 
ciation, if applied to by either party to the 
dispute, shall appoint an umpire, The deci- 
sion of the arbitrators or eurveyors or of the 
umpire shall be final and binding on both 
parties. In all other respects the Indian Arbi- 
tration Act 9 of 1899 shall apply. 

It is incther agreed that if within 20 olear 

days after being requested by letter 

addressed to hts or their usual place of busi- 
ness either party fail to appoint an arbitrator 
or surveyor ready and willing to aot, the deoi* 
Bion of the arbitrator or aurvayor appointed by 
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tbo othor pirty shall be in like manner bind* 
iogon both parties. 

It should be meatioaed that the 
Arbitration Act 9 of 1899 has been ex- 
tended to Cawnpore. It is common 
ground that in accordance n’ith the 
Survey and Arbitration rules of the 
Delhi Piecegoods Association the parties 
had to appoint one arbitrator each, 

Messrs. Phul Chand Fateh Ohand, 
respondents, instituted, in the Court of 
the Subordinate Judge at Cawnpore, a 
suit for recovery of Rs. 24,000 as dam- 
ages against Cajanand Sita Ram, the 
appellants, for broach of their contract 
to supply 45 bales of mulls, which they 
had contracted to do in terms of the 
indent, dated 23rd March 1918. The 
appellants moved the learned District 
Judgo of Cawnpore under S. 19, Arbi- 
tration Act, for an order of stay of the 
aforesaid suit on the ground that the 
parties were bound bo submit tbeir dif- 
ferences to arbitration. The suit was 
accordingly stayed. Each party nomi- 
nated one arbitrator. Lala Dina Nath 
Kapoor was appointed arbitrator by the 
respondents, while Mr. Khosla was ap- 
pointed by the appellants. The arbitra- 
tors never met. Lala Dina Nath, how- 
ever, made his award on 5th May 1924, 
Mr. Khosla, in his turn, gave his award 
on 8bh May 1924. Bach arbitrator 
found in favour of the party nominat- 
ing him. The arbitrators filed the so- 
called awards, under S. 14, Arbitration 
Act, in the Court of the District Judge, 
Cawnpore, who set them aside on 27th 
August 1925. The parties proceeded bo 
nominate their arbitrators for a second 
time. The respondent again nominated 
Lala Dina Nath Kapoor, while the ap- 
pellant nominated one L. Bhim Raj 
under protest. 

Lala Dina Nath Kapoer proposed to 
arbitrate on 6bh October 1925. Accord- 
ingly he intimated to L. Bhim Raj 
his intention to sit on that date, re- 
questing him to attend. Bhim Raj 
did not attend. It is alleged that he 
replied to Dina Nath asking for post- 
ponement; but the latter denies having 
received any communication from Bhim 
Raj. No meeting was held on that 
date. It does not appear how the next 
date 13bh October 1925, was fixed, when 
both the arbitrators met. Bhim Raj 
desired Dina Nath to postpone the 
hearing of the case till after the long 


vacation in the Allahabad High Court 
to enable the appellant to file an appeal 
against the order of .the District Judge, 
dated 27th August 1925, setting aside 
the award made by the appellant's 
arbitrator. Dina Nath Kapoor did nob 
agree and Bhim Raj left the place. 
The former sat for arbitration on 20tb 
October 1925, when Bhim Raj pressed 
fox adjournment, at least, till 3rd 
November 1926. The intercessions ' of 
R. M, Vikramajit Singh, an advocate, 
and a telegram from Dr. Katju of this 
Court intimating that the appeal would 
be filed immediately after the High 
Court reopens and asking for adjourn- 
ment were of no avail. At this date 
(20fch October 1925) Dina Nath made 
an award decreeing respondent's claim 
to the extent of Rs. 20,700 (the entire 
claim was for 24,000). 

On the reopening of the High Court 
an appeal was filed on behalf of the 
present appellant; but it was dismissed 
on 18th March 1926. Bhim Raj then 
intimated to Dina Nath Kapoor that 
he was ready to proceed with the arbi- 
tration, inviting the latter to join him. 
Dina Nath replied that he had already 
made his award. Thereupon Bhim 
Raj gave his award, dismissing the claim 
of the present respondent in toto. The 
awards were filed before the District 
Judge of Cawnpore, who has set them 
aside by an order dated 7th May 1928. 
The present appeal is from that order. 

It is greatly to be regretted that a 
controversy which relates to a transac- 
tion of March 1918 should be still raging 
and a suit instituted on 19th April 1921 
should be still peudiDg, The object of 
the provision in the indent that dis- 
putes between the contracting parties 
should be referred to arbitration evi- 
dently was to prevent delays in - settle? | 
meat of disputes in the interest of the I 
commercial community at Cawnpore. 
The utter lack of all sense of duty and 
fairness on the part of the arbitrators! 
their total ignorance of the rules which ; 
ought to guide them and the anxiety on j 
the part of each to support the ease o* 
the party nominating him oontributed | * 
to the result which should have be^^ i 
the endeavour of all concerned to^ avoid. I 
We understand that the services of | 
Messrs, Khosla, Dina Nath Kapoor, 
Bhim Baj and a few others^ are frp" 
quently requisitioned for arbitration I 
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oommercial oases like the one before us. 
They and those who appoint them 
ought to understand that an arbitrator 
nominated by one of the parties is 
not “his arbitrator” to whose care the 
party nominating him commits his in- 
terests. Once the arbitrator is appoin- 
ted by a party and underbakes to dis- 
charge his duty as such, he becomes 
a judge in the case and is bound to act 
impartially and with scrupulous regard 
to the ends of justice. He should in no 
sense consider himself to be the advo- 
cate of the cause of the party appoint- 
ing him, nor is such party to be deemed 
as his client. He should refrain from 
iidentifying himself with the interests of 
such party and from looking forward to 
future employment as arbitrator, an of- 
, See, which, it should be mentioned, car- 
ries emoluments. This case is a sad com- 
mentary on what the arbitrators thought 
bo be their duty. Each did .his utmost, 
in utter disregard of propriety and sense 
of proportion, to try to further the in- 
terests of the party nominating him. 
Mr, Bhim Baj was determined to put off 
the arbitration till the appellant filed an 
appeal before the High Court. L. Dina 
Nath Kapoor, on the other hand, was 
equally determined to rush the arbitra- 
tion through and prevent an appeal be- 
ing filed before the arbitration was over, 
Bach succeeded and failed in his efforts; 
Bhim Baj in preventing what would le- 
gally amount to a meeting of arbitrators, 
and Dina Nath jn producing an award 
which, however, is not an award in law. 
It is not surprising that the attempts of 
both proved abortive in the long run. 

The learned District Judge has ob- 
Served in setting aside the award that; 

cnerc may be ample misooadaot In the legal 
sense to make the Couct to set aside an award 
Oven when there Is no ground for imputing the 
slightest improper motive to the arbitrator,’* 

He characterizes the conduct of the 
Arbitrators as “legal misconduct” .... 

sufficient to set aside the award.” While 
Agreeing with the learned District Judge 
wo are not inclined to take as charitable 
A view of the conduct of arbitrators 
he did. It was not merely a 
miscondnot in the legal or technical 
Bonse but was grossly improper and in- 
oonsistent with their plain duty as arbit- 
rators seriously disposed to settle a dis- 
, pnte referred to them for arbitration. 

We go farther than the learned Dis- 


trict Judge and hold that there was no 
arbitration and tliat no award was made. 
The sitting of one arbitrator alone and 
the giving by him a decision cannot be 
considered to bo arbitration. When 
more than one arbitrator is appointed, 
they must meet, hear the parties and 
their evidence, if any, and arrive at a 
conclusion after due consultation and 
exchange of views. If they cannot agree, 
they may deliver dissentient awards, in 
which ease the last word will rest with 
the umpire to be .appointed in accord- 
ance with the arbitration clause quoted 
by us in an earlier part of the judgment. 
We may remark in passing that there 
is no provision in the submission or 
elsewhere binding the parties and the 
arbitrators as to who is to be the con- 
vener of the meeting of arbitrators. This 
is absolutely necessary in view of the 
possibility that the arbitrators may not 
agree as to the time and date of sitting 
or one of them may refuse to attend on 
the date fixed by the other without re- 
fusing to act as an arbitrator in which 
case alone he is to be deemed as having 
vacated his place giving rise to the ne- 
cessity of another arbitrator being ap-| 
pointed. This is exactly what happened 
in the present case. Dina Nath Kapoor 
insisted on proceeding with the arbitra- 
tion forthwith; Bhim Baj did not re- 
nounce his character as an arbitrator, 
nor did he refuse to act as such but de- 
sired the arbitration to be put off. Each 
was powerless in making the other to 
act as be desired. If one of them 
had the power to convene the meeting 
of arbitrators so as to make it compul- 
sory on the other to attend, and the 
latter refused to attend, his conduct 
could, under certain circumstances, be 
construed as amounting to refusal to 
act as an arbitrator, in which case thdi 
party nominating him would be called 
upon to appoint another arbitrator; and 
if he bad failed to do so within a certain 
time only one arbitrator would have 
sufficed: S. 9 (b), Arbitration Act of 
1899. 

What purports to be the award of 
Dina Nath Kapoor, dated 20bh October 
1925, or that of Bhim Baj, dated 13tb 
April 1926, is nob an award in law. It 
is the ex parte opinion of each, expressed 
not in ' arbitration proceedings but at a 
sitting of himself alone. As regards the 
actual decision, they are poles asunder: 
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0110 practically decreeing the claim and 
the other dismissing it. The time and 
attention bestowed on a controversy 
which would have taken days before a 
Court were brief in the extreme for the 
obvious reason that each was determined 
to decide the case in favour of the party 
nominating him. It is only such adjudi- 
cation by arbitrators as is the result of 
their joint deliberation that *can be 
considered to be an award. The so- 
called awards such as we have be- 
fore us are, therefore, no awards, and 
apart from misconduct, which has been 
found by the learned District Judge and 
by us, his order is justified on the 
broader ground mentioned above. 

The result is that this appeal is dis- 
missed with costs. 

v.B./p.K. Appeal dismissed. 
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Sen and Ntamatuli ah, JJ. 

S. Safda7' Ali — Defendant — Appel- 
lant. 


V. 

Ambika Prasad Dube — Plaintiff — Kes- 
pondent. 

Second Appeal No. 1263 of 1927, De- 
cided on 27th March 1930, against decree 
of Dist. Judge, Allahabad, D/- 23bh April 
1927. 

(a) Transfer of- Property Act, S, 105 — 
Kabuliyat’ does not amount to lease and so 
registered kabuliyat cannot be admissible 
in evidence to prove year to year tenancy or 
that for term exceeding one year or reserv- 
ing yearly rent— Transfer of Property Act. 
S, 107« 

A registered kabuliyat executed by the person 
occupying the premises and accepted by the 
person owning the premises is net sufficient 
to bestow a title upon the person ocoupying 
the premises and can in no way bo considered 
a lease, as deSned in S. 105. Hence it cannot 
be admissible in evidence to prove a year to 
to year tenancy, or that for a term exceeding 
one year or reserving a yearly rent : A. I. B. 
1924 All. 514, Boll. [P 680 0 2) 

(b) Landlord and Tenant— Person occupy- 
ing premises executing raiyatnama in 
owner's favour reciting that he was occupying 
as raiyat, that rent for four years was paid 
in advance, and that be would be entitled to 
retain possession during period for which 
rent was paid — Raiyatnama created per- 
sonal obligation not amounting to lease — It 
was unaffected by law of registration or 
by Ss. 105 and 107, T, P. Act and was bind- 
ing on recipient of rent and bis representa- 
tive»< 

A person oocupyiDg certain premises exeou* 
tad a raiyatnama in favour of the owner of 
the premises in which he recited that he was 
occupying the premises as raiyat, -that he' had 


his stock of wood on them, that a sum of money 
was paid as rent in advance for four years, and 
that he would be entitled to retain possessioa 
during the period for which rent was paid. 

Ecld: that the raiyatnama amounted to a 
personal obligation to refrain from ejecting the 
oxicutant during the term for which rent was 
accepted. It did not create a tenancy and was 
not affected by the law of registration or 
Ss. 105 and 107, T, -P. Aot. It is binding on 
tho ooDscicnco of the recipient of the rent and 
his represenbives other than ‘bona fide trans- 
ferees for consideration : 25' Mad. 603 {P.O.), 
Appl. [p 531 0 1] 


Mushtaq Ahmad~~*(oT AppoUant. 

Shiva Prasad Sinha, A. P. Pande and 
Rudra Narain — for Respondents, 

Niamatullah, J. — These two ap- 
peals arisB out of two suits brought by 
Pandit Ambika Prasad Du bey for eject- 
ment of one Safdar Ali, who has since 
died and is now represented -by one of 
his sons, the appellant in Appeal No. 
1263 of 1927. The respondents in Ap- 
peal No. 6 of 1929 are all of his heirs, 
including the appellant in Appeal No. 
1263 of 1927. The land in dispute was 
occupied by Safdar Ali, who had a 
stock of wood and some residential 
quarters on it. Originally it belonged 
to two brothers, Dwarka Prasad and 
Jwala Prasad. By a certain partition 
in the family the land in its entirety has 
fallen to the share of the plaintiff, who ie 
the son of Dwarka Prasad. As the names 
of certain persons occur in the docu- 
ments, which we shall have occasion to 
refer to, it is necessary to state at the 
outset what position -they occupy in 
relation to this matter. The following 
pedigree will elucidate the facts: 

Kashi Bam — Mt. Lalmati 

I 

Mt. Bam Dulafi 


Mt. Ketki Kunwar 

I 

Bishaa Kunwar j 


Ram Kishen 


I 


Jwala Prasad 

I 

Bam Prasad 


Dwarka Fiafls^ 

Ambiki Prasad 

It will be seen that Jwala Prasad 
had a son Ram Prasad. The latter® 


widow was Mt. Bishen Kuer, who wa® 
minor at the time certain document® 
were executed on her behalf by ber 
mother, Mt. Ketki Kuer acting a® 
guardian. Dwarka Prasad and Jwala 
Prasad became the owners of this landi 
while still minors some time bofo^^ 
1890. Their affairs were managed on 


Id30 
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their behalf by Mt. lialmati, their 
father’s maternal grandmother. It was 
Mt. Lalmati, acting as guardian of 
Dwarka Prasad and Jwala Prasad, who 
allowed Safdar Ali to occupy the land 
in suit under some arrangement in 
1890. It ia said to have been a lease, 
but no lease has been produced and 
there is no evidence in proof of one. 
The first document to which the defen- 
dant’s possession can be traced is a 
raiyat nama, dated 12th November 
1894, executed by Safdar Ali in favour 
of Mt, Lalmati as guardian of Dwarka 
Prasad and Jwala Prasad. It recites 
the fact that Safdar Ali had been oc- 
cupying certain premises as a raiyat of 
the aforesaid two minors, that he had 
bis stock of wood and bamboos thereon 
for a certain length of time, that a sum 
of Es. 136-2-8 was paid by the executant 
as rent (kiraya) in advance for four years, 
viz. 12th November 1894 to 12th Novem- 
ber 1898, that the executant would be 
entitled to retain possession during the 
period for which rent had been paid 
and that on vacating the land he would 
remove the materials of the construc- 
tions already made by him and of those 
he might make thereafter. No corres- 
ponding document executed on behalf of 
Dwarka Prasad and Jwala Prasad came 
into existence, and the raiyatnama 
executed by Safdar Ali, which it should 
be mentioned was not registered, was 
the only evidence of relationship as ex- 
isted between the grantors and the 
grantee. 

On 2l8b February 1900, Dwarka 
Prasad issued a notice to Safdar AH 
warning him that he would not be en- 
titled to costs of ^construction which he 
was then making and that he would 
have to remove materials on ejectment. 
The notice concluded with a demand for 
a sarkhot to be executed by Safdar Ali 
within a week. It appears that the 
two brothers Dwarka Prasad and Jwala 
Prasad had arrived at some understand- 
ing between themBolves by which each 
was enabled to realize his half 'share of 
rent from Safdar Ali. Accordingly we 
have a receipt dated 6th August 1901 for 
a som of Es. 229 executed by Dwarka 
Prasad in favour of Safdar Ali. There 
is another receipt dated 26th July 1902 
exeooted by Jwala Prasad in favour of 
Safdar Ali for Bs. 220. Both the re- 
ceipts cover a period of about 8 years for 


which rent was realized by the two 
brothers in advance. 

On Ist September 1910 Dwarka 
Prasad again executed a receipt for 
Es. 302-8-0 recoivod by him as rent in 
advance for 11 years, namely, Ist 
September 1910, to 1st September 1921. 
On 18th October 1916, Safdar Ali ex- 
ecuted a duly registered kabuliyat in 
favour of Dwarka Prasad for 11 years. 
Two days later, i. e., on 20th October 
1916, Dwarka Prasad acknowledged re- 
ceipt of rant in advance for 11 years. 

As regards the other half of the land 
we have a receipt dated 5th September 
1918 executed by Mt. Ketki Kuer acting 
as guardian of Mt. Bishen Kuer for a 
sum of Es. 137-8-0, which represented a 
rent for five years in advance from 2nd 
March 1919 to 2nd March 1924. After 
the expiry of this period an unregis- 
tered lease, date 8th August 1925, was ex- 
ecuted by Mt, Ketki Kuer as guardian 
of Mt. Bishen Kuer, the representive-in- 
interast of Jwala Prasad, in favour of 
Safdar Ali for 11 years, from August 
1925 to August 1936, with an endorse- 
ment on its back acknowledging receipt 
of Es. 198 as rent for the 11 years re- 
served by that lease. 

These are the documents which were 
executed by one or the other of the 
parties to the transactions evidenced 
thereby. The half share of Dwarka 
Prasad devolved on his son Ambika 
Prasad, plaintiff. Subsequently the 
other half originally belonging to J wala 
Prasad was assigned to the plaintiff 
Ambika Prasad in course of a partition 
in the family. It is not now in dispute 
between the parties that, so far as the 
ownership of the land in dispute is con- 
cerned, it is with the plaintiff. 

It will appear from the documents al- 
ready referred to that if the arrange- 
ment embodied therein and arrived at 
between Dwarka Prasad and Jwala 
Prasad or his representative on the one 
aide 'and Safdar Ali on the other he 
legally enforoible. the plaintiff’s suit is, 
to say the least of it, premature. The 
plaintiff disregards all the agreements, 
evidenced by or implied in these docu- 
ments, in so far as they entitle -Safdar 
to retain possession for the full term 
reserved thereby, on the ground that 
the stipulation barring ejectment during 
certain periods, not being embodied in 
a duly registered lease, as distinct from 
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kabuliyat, is inadmissible in evidence. 
On chat . allegation the plaintiff claims 
to ij6 entitled to treat Safdar Ali as a 
tonant-at-will from month to month lia- 
ble to be ejected on 15 days notice. Ac- 
cordingly he served a notice, dated 12th 
May 192G, on the defendant calling 
upon him to vacate the premises by the 
1st of the month following. 

On the defendant failing to vacate the 
land in dispute the plaintiff instituted 
suit No, 311 of 192(> for ejectment of 
Safdar Ali, treating the la t terras tenant* 
at-wilh The defendant resisted the 
suit, claiming protection from eject- 
ment and basing liis right on the docu- 
ment already referred to by us. The 
Court of first instance dismissed the 
suit holding that the'notice, dated 
May 1926, was invalid and that the 
plaintiff was therefore not entitled to 
eject the defendant. On appeal by the 
plaintiff the learned District Judge de- 
creed the suit so far as Dwarka Prasad’s 
share of the land was concerned, and 
dismissed it as regards Jwala Prasad’s 
half share, The distinction made by 
the learned District Judge between the 
tuo halves of the land in dispute rests 
on the ground that it is held under two 
engagements: (1) from Jwala Prasad 
under receipt dated Ist September 1910, 
and (2J from Mt. Ketki under the lease 
dated 8fch August 1925, and that the 
notice dated 12th May 1926, expiring at 
the end of the month and requiring the 
defendant to vacate, is a good notice as 
regards the first but not as regards the 
second as the 15 days within which the 
defendant was called upon to vacate did 
uot expire with the end of the tenancy 
in the latter case. Second Appeal No. 
1263 of 1927 is the dafendant's appeal 
from the decree of the learned District 
Judge. The plaintiff acquiesced in the 
decree and issued a fresh notice on 23rd 
May 1927 requiring the defendant to 
vacate on 7th June 1927, which is the 
end of the month of the tenancy, assum- 
ing a monthly tenancy was created by 
the lease dated 8th August 1925. This 

suit was dismissed by both the lower 
Courts. 

The learned Subordinate Judge who 
heard the appeal from the decree of the 
trial Court held that the plaintiff was 
precluded from disregarding the term of 
11 years by the rule of equitable estop- 
pel, that the defendant's possession was 


that of a licensee who was entitled to 
retain possession for the full term of 11 
years for which he paid rent and that, 
assuming that he is a lessee, he could 
not be considered to-be a monthly tenant 
liable to ejectment by 15 days’ notice 
but that he should be considered to be a 
year to year tenant and six months’ 
notice, as required by S. 106, T. P, Act 
was necessary. The plaintiff has pre- 
ferred Second Appeal No. 6 of 1929 from 
the decree of the learned Subordinate 
Judge. It has been argued by the learn- 
ed advocate for the plaintiff that a year 
to year tenancy or that for a term ex- 
ceeding one year or reserving a yearly 
rent can be created only by a registered 
lease and that a " kabuliyat *’ executed 
by the tenant alone cannot be regarded 
as equivalent to such a lease. Eeference 
is made to S. 107, T. P. Act. 'Whateveri 
differences of opinion might have 
existed before as regards the second; 
proposition, the question is now codo1u.| 
ded, so far, at any rate, as this Bench is, 
concerned by Kedar Nath v. Shankar 
Lai (l), in which it was held by a Divi-' 
sion Bench of this Court that: 

*' a registered ‘’kabuliyat’* executed by the 
person occupying the premises and accepted by 
the; person owning) the premises is nat sufficient 
to bestow a -title upon the person occupying 
the premises and can in no way be considered 
a lease, as defined in S. 105, Act 4 of 1892.” 

We must, therefore, accept the posi- 
tion insisted on by the plaintiff, viz., 
that the defendant cannot rely on any 
document which can amount to a lease 
and which may be admissible in evi- 
dence to establish his claim to retain 
possession of the land for a period ex-; 
ceeding one year from the date of thei 
" kabuliyat *’ dated 18th October 1916| 
as regards one-half and the lease ‘dated 
8tb August 1925 as regards the other 
half. 

If the case had to be decided solely 
on the question of the existence of a 
tenancy for a term which did nob expire 
before the institution of the suit, the 
plaintiff’s claim to eject could not be 
resisted by the defendant relying on the 
transaction ending in the execution of 
the documents to which wo have refer* 
red. There is, however, an important 
agreement by the plaintiff’s predeoes- 
sor-in-interest implied in their accept- 
ance of rent advanced for 11 years which 

(1) A. I. R. 1924 All. 514=78 1,0. 93^6 
All. SOS, 
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did nob expire before the iDstitabion of 
the suit. Such au agreement amounts 
to a personal obligation to refrain from 
ejecting the defendant during the term 
for which rent was accepted. Such im- 
plied agreement cannot be considered 
to be part of any transaction of lease. 
It should be borne in mind that the 
possession of the defendant dates back 
to a time before the execution of the 
*' raiyatnama *' dated 12th November 
1894, executed by Safdar Ali in favour 
of Dwarka Prasad and Jwala Prasad, 
then represented by their guardian, Mt, 
Lalmati. The unregistered lease, dated 
8th August 1925, and the " kabuliyab,” 
dated 18th October 1916, being wholly 
inadmissible in evidence the position 
of the parties is not referable to any 
document creating a relationship of 
lessor and lessee. 

The raiyatnama ” above referred to 
does not, in our opinion, create any te- 
nancy, It amounts to no more than a 
permission to Safdar Ali to continue to 
occupy the premises. We do not know 
the terms on*which Safdar Ali had been 


firit let into possession. The implied 
agreement which must be inferred from 
fche receipt of payment in consideration 
of which the plaintiff’s predecessor-in- 
interest agreed not to eject the person 
making such payments for a certain 
length of time is of a personal charac- 
ter binding on the conscience of the re- 
cipient .and his representatives other 
than bopa fide transferees for considera- 
tion, Such a covenant is not part and 
parcel of any lease and is nob affected by 
law of registration or Ss. 105 to 107, 
*• Act. The piinciple underlying the 
decision of the Judicial Committee in 
^uhtdindnicin Ghetiiar v. ArUTidchdlcL'^ 
OheUiar (2), appears to us to be quite 
Applicable to the present case. It was 
held by their Lordships of the Privy 
Council that : 

au agceamaat to pay Rs. 500 a month to a 
idisaa in conatdaration of receiving from him 
a permanent lease of portion of bia zamindari, 
Voloh agreement was come to before bat re- 
uuoedto writing after, the f execution of the 
lease was not afieoted by S 93, Evidence Act, 
teqnired registration either under the 
^^itratlon Act, 8. 17 or the Transfer of Pro- 
Wity Act, B. 107. It wae not Inconsistent with 
^ue lease, its provisions formed no part of the 

?*cing under the lease, the payment bargain* 
M for was no ohatKO on the property and It 


(2) U90S] 25 Mad. 60S=:29 I. A. 138=12 M. 
J. 179=8 Sar< 816 {P.0,), 


was not rent or. recoverable as rent but a mere 
personal obligation collateral to the lease.*’ 

There can be no question of any' in- 
consistency between the implied cove- 
nant to which we are disposed to give 
effect as we have found the ‘ kabuliyat” 
and the lease executed by the plaintiff’s 
predecessor to be inadmissible in evi- 
dence. The “ raiyatnama ” of 1894, as 
already mentioned, is not a lease or an 
instrument creating a tenancy. The 
covenant is not a charge on the land in 
dispute. Whether the covenant relates 
to a periodical payment to be made by 
a lessee to the lessor in addition to the 
rent or it relates to the time during 
which the lessor is to refrain from eject- 
ing the lessee, as in the case before us, 
the principle underlying it is the same. 
In either case it is a collateral obliga- 
tion and nob a stipulation forming an 
integral part of a lease which is sought 
to be enforced, We see no moral or 
legal objection to a promise of this 
kind being enforced against the maker 
thereof or against those claiming under 
him, not being persons against whom 
the personal obligation of the promis- 
er.'; cannot be enforced. In the view of 
the case that we have taken, we allow 
Second Appeal No. 1263 of 1927, and 
dismiss Second Appeal No. 6 of 1929, 
dismissing the . plaintiff’s suits which 
gave rise to these two appeals, with 
costs throughout, including counsel’s 
fees in this Court on the higher scale. 

S.N./r.K. Order acaordingly. 
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Mukerji and Bennet, JJ. 

Lakhmi Chand and others — Defen- 
dants — Appellants. 

V. 

Madho Bao and others Plaintiff 
and Defendants — Respondents. 

Pirsfc Appeal No. 487 of 1926, De- 
cided on 27th March 1930, from decree 
of Sub-Judge. Agra, D/- 16th August 

1926. 

(a) PenMoni Act (1871), Sf. 4 ind 11 
S, 4 it wider than S. 11 and refert not 
only to pentiont but to grant* of money or 
land revenue. 

Section 11 refers merely to pensions whereas 
S. 4 refers not only to pensione bat to grant 
of money or land revenue conferred whatever 
may have been the consideration of any euch 
grant, S. 4 is wider than S. 11 and includes 
matters which do not come 
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(b) Civil P. C., S. 11 — Decrees without 
jurisdiction cannot be res judicata. 


IVovioirs decrees passed without jurisdiction 
beiur invalid altogether cannot be pleaded as 
ros judicata. fP P85 C 2 : P (586 G 1] 

(cj Pensions Act (1871), S, 1 1 —Assignment 
of revenue was held to be pension. 

An assignment of revenue for services ren- 
dered w.as held to amount to a pousion within 
the moaning of S. 11 and therefore not trans- 
ferable nnder S. 12 of the Act : A. I. R. 1922 
AIL 22, AVf. 0 , 1 . ; (1902) 161, DisL 

[P 687 C 1] 

Tpj Bahadur Sapru and l?anno, Lai — 
for Appellants. 

B. E, O'Coaor and N. P. Asthana — 
t or Resj^ondonts. 

Bennet, J. — This is a first appeal by 
the defendants Lakhmi Chand, Par- 
shotam Das and Parbhu Lai against a 
decree of the learned Subordinate Judge 
of Agra and a cross-objection by the 
plaintiff Madho Eao, minor. The suit 
of the ^ plaintiff Madho Rao, aged 10 
yeais, is brought for a declaration that 
the decree of the Court of the Suhordi- 
nate Judge of Agra in suit No. 18 of 1914 
13 null and void and that the muafi 
rights specified in list A and the an- 
cestral property specified in list B are 
not saleable in execution of the afore- 
said decree. The Subordinate Judge 
has granted the relief in regard to the 
muafi rights in list ^4 and has dismissed 
tlie suit in regard to the ancestral pro- 
perty in ligfc D. The pedigree of the 
plaintiff is as follows ; 
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and a spendthrift, and he executed for 
immoral purposes a hypothecation bond 
for Es. 15,000 on 26th October 1905 in 
favour of the defendaDts-appeilants, 
hypothecating the property both in list 
A and list B. The plaint alleged that 
the muafi was untransferable, and that 
the ^ ancestral property of the joint 
family could not be ti'ansferrod by 
Madho Eao I, and that the transfer was 
without necessity and for immoral pur- 
poses and void because Madho Rao I 
previously made a family settlement. 
The plaint further sets forth that the 
defendants-appellants obtained a decree 
in suit 18 of 1914 on the hypotbecation 
bond against Mt. Chaubai, the widow 
of Madho Rao, and Aba Sabibthe father 
of the plaintiff, and that they did not 
make the plaintiff a party, and further 
that suit 36 of 1916 was instituted by 
the father of the plaintiff with the al- 
legation that the decree in suit 18 of 
1914 had been obtained collusively and 
fraudulently, but on. account of collu- 
sion and fraud that suit 36 of 1916 was- 
struck off in default. Further, that suit 
36 of 1916 was null and void iu the 
absence of a certificate of the Collector. 
The written statement admitted that 
Madho Rao, the mortgagor of the defen- 
dants, was a muafidar in mau^a Eauta^ 
and that the muafidars realized money 
from the zamindar, and that Madho 
Rao was owner of the zamindari rights 


Manorji 

I 

Bogaji 

.Abaji 

j . ■ 

Shankar Rao altes Bbau Sahib 

JIadho Rao 1 
Mt. Chaubai 

I 

Aba Sahib, defendant 4 
(adopted son) | 

Madho Rao, plaintiff 2 


Gobind Rao 

I 

Umaji Rao 


I 


'”1 

Umaji Rao alias Tentia 
I Sahib 


I 

Laohhman Rao 


The plaint sets forth that in mauza 
Rauta iji Agra District the plaintiff and 
his ancestors had been maafi.dars for 
over a century under a sanad granted 
by Maharaja Scindhia ; that the muafi 
was recognized by the British Govern- 
ment ^ and the name of Abaji, son of 
Bogaji, was entered in the papers ; that 
Madho Rao, the paternal grandfather 
of the plaintiff, whom we shall call for 
convenience Madho Rao I, was immoral 


by virtue of purchase. The allegationa 
in the plaint were otherwise denisor 
and it was pleaded that the present suit 
was barred under S. 11 and 0, 

Civil P.0,, and that the present plaintiff 
had been fully represented through hi* 
father Aba Sahib in suit No, 18 of 19^** 
which was contested by Aba Sahib, and 
that the muafi hypothecated in the bond 
was by no means a non-fcransferabl® 
pension, nor was it necessary to obtain 
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a cerfcifioafce from the Collector for it. 
The learned Subordinate Judge framed 
a number of issues and held that the 
muafi in suit was untransferable ; that 
the plaintiff had failed to prove that 
the mortgage of 1905 was for immoral 
consideration ; that as regards the 
zamindari in that mortgage the suit of 
the plaintiff was barred by res judicata; 
but as regards the muafi the suit of the 
plaintiff was not barred by res judicata 
because a certificate was required from 
the Collector under the Pensions Act 
(Act 23 of 1871), and that certificate 
not having been granted, the decree in 
suit 18 of 1914 was void. 

In first appeal in this Court the fol- 
lowing points were argued. Firstly, 
whether the Pensions Act applies to the 
present case. Under this head Ss. 4 
and 6 as well as 11 and 12 have been 
considered. 

Secondly, whether the plaintiff is 
barred by res judicata as his father had 
brought a suit 36 of 1916, as head of 
the family to contest the mortgage and 
decree on the mortgage, and his father 
should ' have taken all possible pleas. 
We may first of all set forth the details 
in regard to the muafi property. This 
muafi was obtained by a sanad granted 
by Maharaja Scindhia to Manaji, the 
ancestor of the plaintiff, in the year 
Samwat 1842 which corresponds to 1785 
A.D. , The original sanad was produced 
before the Subordinate Judge from the 
custody of the other branch of the 
family and a copy was taken. The 
translation on p. 57 of the paper-book 
U not quite accurate and the sanad may 
be translated as follows : 

** Sanad granted by Maharaj Dhiraj Sri 
Mabaraja Alijah Subedarji Sri Hadho Baoji 
Solndhia Bahadar. Be it known to zamindat, 
Ohaodhri and kanungo of paragna Karahra, 
Subah Akbarabad that mauza Bobta, a viilage 
in tba aforesaid paragna, has been granted to 
Sri Manaji, son of Sivaji, as altamgha (paper 
torn). Be it acted upon." 

The argument has been advanced be- 
fore us by the learned counsel for the 
appellants that this sanad is a grant of 
zamindari rights, and on the other hand 
it is contended for the respondent-plain- 
tiff that it is a grant or assignment of 
the revenue. It is to be noted that in- 
ternal evidence from the sanad itself 
shows that it is addressed among other 
persons to the zamindar and the zamin- 
darts direoted to take note that this 


village mauza Rauta has been granted 
to Manaji, It is clear that what was- 
granted must be something of which 
the zamindar was not in possession,, 
otherwise he would be dispossessed. 

The next mention we have of this 
property is contained in " Treaties,, 
Engagements and Sanad, India" Vol. 4 
by Aitehison, 0. 42 and onwards give 
the treaty dated 30th December 1803, 
signed by Sir Arthur Wellesley on be- 
half of the Hon’ble East India Com- 
pany and on behalf of Maharajah- 
Scindia of Gwalior. Art. 7 states : 

“ Whereas •••,.. lands in Hindustan- 

ceded by the second article of this creaty to- 
the Honourable Company and their allies, ate 
held in jaghire by persons of the family of 
the late Madhajee Scindia and others by prin- 
cipal sirdars in his service, all of whom would- 
sufier distress if deprived of the advantages 
they enjoy in those countries ; it is agreed"*"* 

that Boogaji Jamdah 

shall continue to hold their lands in jaghire 
under the protection of the Honourable. 
Company.” 

Accordingly this Art, 7 of bhe_ treaty 
recognized the rights of Boogaji Jamdah 
to hold this village as jagir. In the 
khewat of the year 1263 F, printed on- 
pp. 54 and 55 of the printed book, there 
are the names of a number of Jats w bo- 
owned the zamindari in this village of 
Rohta. In each case, these Jats have 
mortgaged their zamindari to Tantia 
Sahib and Bhau Sahib, sons of Abaji,. 
members of the family of the plaintiff, 
and remarks in the last column for various 
years between 1860 and 1864 show that 
these mortgages were made by the Jat 
zamindars to the family of the plain- 
tiff. On p. 59 there is a “ certificate 
of rent free tenure " dated in the ori- 
ginal paper No. 181*0, Agra Collector 
20th March 1863, which date has been 
omitted from the printed page. This 
states that the entire mauza of Rohta 
is released in perpetuity in favour of 
‘Abaji, son of Bogaji Jamadar, by order 
of the Special Commissioner dated 1 2th 
June 1838 and confirmed by the final 
order of Government accepting the- 
award through the Resident of Gwalior, 
dated 18th September 1842. On p. 61 
Hbere is a similar extract from the list 
of muafidars and this states that the* 
muafi was under the sanad of Maharaja. 
Madho Rao Scindhia for maintenance,. 
On p. 63 we have a sale deed by Deojit,. 
one of the Jat zamindars, dated 12th 
Jane 1862, toBbau Sahib, son of Abaji,. 
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nuialiJiM' of mauz'j. Rohfca. Oa p. 67 
w 0 iiavo tiiie will of Madho Rao, and 
ho sets forth that his property con- 
sists of; firstly, a moiety muafi share in 
the onfciro 20 biswas of mauza Kohta; 
and secondly, his share in the zamindari 
property of mauza Eohta. Further, 
wo have the hypothecation bond by 
Madho Rao, dated 26th October 1905 
printed on p, 79, in favour of the appel- 
lants. This bond sots forth that he 
holds his muafi property under a certi- 
ficate dated 26th March 1863 granted 
by the Collector of Agra and under 
order of the Resident of Gwalior date*d 
18th September 1842, and he holds 
zamindari property in the said mauza 
which he purchased. The detail of the 
■property hypothecated in mauza Rauta 
■of which the mortgagor is both muafi- 
dar and zamindar is given firstly as his 
moiety share in the 20 biswas muafi 
property which comprises an area of 
2098 bighas 5 biswas and of which the 
iama of Rs. 3,460 has been made a 
muafi grant by the Government and 
secondly all shares of zamindari held 
as mortgagee; and thirdly there was a 
further share of zamindari partly owned 
and partly held as mortgagee. Taking 
these details and also taking into con- 
sideration the admission in paras. 3, i 
and 5 of the written statement it ap- 
pears to us clear that there is no doubt 
whatever that what was granted by 
Maharaja Scindhia to Manaji was the 
revenue of the village of Rauta. That 
in fact was what the Maharaja Scindhia 
Jiwned at that time. 

As the question, however, has been 
raised, it may be of some interest to 
■ consider briefly the circumstances of 
the times and the nature of these jagir 
grants. The Gazetteer of Agra District, 
p. 164, states that Maharaja Scindhia 
invaded Agra which was then held on 
behalf of the Moghul Emperor in the* 
year 1784 and acquired it. It is in the 
next year, 1785, that the Maharaja 
Scindhia made the grant in question 
of mauza Bauta to his Sardar Manaji. 
That grant does not indeed specify that 
the land is held as jagir, but in the 
treaty of 1803, Art. 7, it is set out that 
the son of Manaji Boghaji holds a jagir. 
The nature of jagir tenure is stated by 
Al-Barni in his Memoir of the Emperor 
Alauddin Khilji which gives an account 
of the Empire about the year 1200. 
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This account is quoted in the Revenue 
Administration of the United PrivinMo 

by W. H. Morland, 1911, at p. 12, as 
follows: 

‘‘ The suporioc oEEicsis of the State all held 
military commands and ware temunetated for 
their services not by cash salaries, but by the 
grant of lands (jagir) from which they were 
entitled to collect the revenue.” 

Similarly in Field’s Regulations of 
the Bengal Code, p. 53, para. 54 of the 
Introduction, it is stated: 

Jagirs were grants of laud to retainers 
still in service in lieu of wages. When gran* 
ted by the Emperor, they were assignments, 
not of the land but of the revenue,” 

Similarly we find that in 'the pre- 
amble of Regulation 7 of 1822, it is 
stated: 

And whereas it appears to he expedient to 
declare and explain the views and intentions 
of Government relative to the rights to be 
enjoyed and exercised by the Sirdars, Mai* 
guzars, or persons admitted to engage for the 
payment of Government revenue, and by per* 
sons collecting the rents of the land or revenue 
of Government, without being subject to the 
payment of any portion of it to the public 
Treasury, such as jageerdars, and other 
owners or managers of lakhiraj lands.” 

Thesa extracts show that jagirdars 
were persons who had grants without 
payment of revenue to Government. 
There were no doubt other jagirdars 
who received smaller grants, and at that 
particular time at the end of the 18tb 
century, in Regulation 43 of 1793, pro- 
vision was made that invalid sepoys 
and commissioned and non-commis- 
sioned officers of the Indian Army 
should receive grants of waste land 
which would be held by them rent free 
for life without being subject to any 
tax or damand whatever. This system 
was further amended in Regn, 1 of 
1804 and Regn. 9 of 1808 and was final- 
ly abandoned in Regn. 2 of 1811 which 
abolished the system and substituted a 
scale of cash pensions. The preamble 
of Regn. 9 of 1803 states that land, 
when it was held as a* jagir, was not 
included in the assets on which the 
jama payable by the zamindara to Gov- 
ernment had been adjusted. Therefore 
we see that even in the case of the 
small grants of land as jagirs there was 
always the condition that no levenne 
would be payable to Government in 
respeot of these grants. But the grant 
of the entire village as a jagir was na- 
turally the assignment of the revenue 
on that village. The rights which 
Government possessed in a vUlagei to- 
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wards the end of the 18bh century 
were the rights to receive the assets of 
the village, less the sum which was 
usually’ fixed at 10 per cent for the 
trouble of collecting those assets. Eegn. 
9 of 1805 was a regulation which was 
issued in regard to the Provinces ceded 
by the Maharaja Scindhia to the East 
India Company and for which the Treaty 
of 1803 was drawn up. This regulation 
states that the persons who were jsa- 
mindars in this property should have 
the option of renewing the settlement 
for three years and that if they did not 
care to renew it for three years, they 
would receive nankar at a rate not ex- 
ceeding 10 per cent on the jama and 
settlement would be made with other 
persons (para. 8). This shows that the 
rights of a zamindar at the period in 
question were only to receive 10 per 
cent of the jama and Government re- 
ceived the other 90 per cent. The gift 
therefore by the Maharaja Scindhia 
of mauza Bobta of the revenue would 
be a valuable gift, whereas a gift by 
the Maharaja Scindhia of the zamindari 
rights, supposing the zamindari rights 
bad been forfeited and bad been in his 
power to grant, would be a gift of very 
much less value, only amounting to one- 
ninth of the value of the revenue. We 
find therefore that the family of the 
plaintiff received by this sanad from 
the Maharaja of Gwalior assignment of 
the revenue of mauza Hohta and the 
family of the plaintiff by subsequent 
deeds of mortgage and sale obtained 
from the Jat zamindars in mauza Eobta 
shares of the zamindari rights in mauza 
Hohta. 

The next question is whether the 
" Pensions Act will apply to the property 
of the plaintiff. As regards the assign- 
ment of the revenue we find that 
8*, 4 states: 

as hereinafter provided, no civil 
OoQit shall entertain any snit relating to any 
pension or grant of money or land revenue 
conferred or made by the British or any for- 
roei Government, whatever may have been the 
ooDiideration for any such pension or grant, 
and whatever may have been the nature of the 
papment, olalm or right for which suoh pen* 
sloa or grant may have been substituted." 

Section 6 states: 

” A civil Court, otherwiM competent to try 
the same, shall take cognizance of any such 
claim, upon receiving a certificate from suoh 
fiolleotor, Deputy Oommissloner or other officer 
aulhorhefl in that behalf, that the case may 
may be so triod,'* 
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The question, therefore, is whether 
the rights possessed as assignee of reve- 
nue of mauza Rohta by the plaintiff* 
can be the subject of any suit without 
the certificate in question. Eor tho 
present suit, the plaintiff has obtained 
a certificate which is printed at p. HI, 
In the two previous suits there were no* 
such certificates obtained either by the 
present appellant or by the father of 
the plaintiff. Eor the purpose of Ss. I 
and 6, it is clear at once that a grant of 
land revenue requires a certificate. 
As we have no doubt found that the 
plaintiff is the assignee of land revenue*, 
in mauza Eohta, it is clear that any' 
case in regard to this land revenue, 
would require a certificate under S. 6 
and, therefore, without such certificate,, 
a civil Court could not take cognizance* 
of such a claim. This has a bearing on 
the question of res judicata, because’ 
S. 40, Evidence Act, lays down: 

“ The existence of any judgment, order or 
decree, which by law prevents any Court from? 
taking cognizance of a suit, or holding a trial, 
is a relevant fact, when the question is whe- 
ther such Court ought to take cognizance of 
such suit or to hold such trial." 

It is, therefore, under S. 40 that the- 
defendants-appellants would produce* 
their decree of 1914 and the decree of 
1916 dismissing the suit of the plain- 
tiff’s father. 

But S. 44 lays down as follows : 

"Any party to a suit or other proceadinga* 
may show that any judgment, order or decree, 
which ia relevant under Ss. 40, 41 or 42, and- 
which has been proved by the adverae party., 
was delivered by a Court not competent to 
deliver it, or was obtained by fraud or col- 
lusion.” 

It is, therefore, always open to the- 
plaintiff to show under S. 44 that the 
decrees of the two Courts in 1914 and- 
1916 were decrees by Courts not com- 
petent to deliver those decrees. S, 9,. 
Civil P. C., lays down : 

*' The Courta shall have jurifldiotion to try 
all suits of a civil nature, excepting suits of • 
which their cognizance is either expressly or 
impliedly barred." 

In our opinion the civil Courts in 
1914 and 1916 had no jurisdiction to try 
the suits in. question, because their 
cognizance was expressly barred by Ss. 4. 
and 6, Act 23 of 1871. Accordingly, as 
those Courts were without jurisdiction, 
their decrees are invalid altogether, so 
so far as the assigned revenue in mau- 
za Bobta is concerned, and .those dec- 
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recs cannot be pleaded as res judicata. 
Bub as regards, the zamindari property 
land the mortgagee rights in zamindari 
pioporty there is no such bar arising 
from the Bonsions Act. In regard to 
this portion of the plaintiffs' claim 
which relates to relief B wo agree with 
the finding of the Subordinate Judge 
expressed as follows ; 

“ As regards the pleas of want of legal necea- 
eity the amount of thi clobt and the binding 
nature thereof in respect of tho zamindari, 1 
think S. 11 helps the contesting defendants, 
and the plaintilT cmnot raise them.’’ 

One further question remains and 
that is issue 5. Was the muafi in suit 
transferable ? This issue was framed 
in accordance with the pleading in 
para. 7 (a) of the plaint that according 
•to law the said muafi is untransferable. 
This raises a more difficult question in 
regard to Ss. i and 6, Pensions Act. 
For the plaintiff it is alleged that the 
assigned revenue is untransferable be* 
causa it amounts to a pension, under 
S. U, Pensions Act, and S, 12 lays down 
that pensions under S, 11 are not brans* 
ferable. The question is : Does this 
assignment of the revenue amount to a 
[pension within the meaning of S. 11, 
iPensions Act, or does it.-not ? It is to 
[be noted that S. 11 refers merely to 
i pensions whereas S. 4 refers nob only 
jbo pensions, but bo grant of money or 
land revenue conferred whatever may 
have been the consideration of any 
such grant, and S. 3 states that the 
expression “ grant of money or land 
revenue ” includes 

“ anything payable on the part of Government 
in respect of any right, privilege, perquisites 
or office,*' 

Section 4, therefore, is a wider sec- 
tion than S. 11 and S. 4 will include 
matters which do not come under S. 11. 
:Nothing will come under S. ll except 
pensions. Tt was argued for the ap- 
jpellanbs that pensions comprise only 
payments in money. On the other side 
it was argued that pensions would also 
include grants made in lieu of past 
service. In Barnam Das v. Fiazi Be- 
gam, (i) there was a case in considera- 
tion whether the Emperor Akbar had 
assigned some villages for the mainten* 
ance of the descendants of a saint 
Bhaikh Salim Ohisti at Fatehpur Sikri 
in Agra District. The head-note does 

(1) A. I. R. 1922 All. 22=65 i. q. 615^4 
AIL 954. 


^ Mahho Eao (Bennet, J.) 1930 

not quota the points in the case very 
accurately, but on p. 359 it is Stated • 

“ It is not to be doubted that the Govetu- 
moat in 133!i came to the docisioa that it was 
just and politic to continue the grant of the 
land revenue which Akbar had assigned foi 
the purposes indicated above, and we agree with 
the learned District Judge that the contina- 
ance of the pensions to the descendants of the 
saint was based upon what may fairly be 
called political considerations. This being so, 
the pension now in dispute is one of those 
mentioned in S. 11, and is clearly within the 
definition laid down by the Bombay High 
Court for the grant was, without doubt, ori- 
ginally made cither in recognition of the past 
services of Sheikh Salim Gbishti or in ao- 
knowledgment of bis pirtioular merits. It fol- 
lows, therefore, that the assignment of the pen- 
sion to the plaintiff-appellant upon which he 
founds his claim in the present sn it is null 
and void as provided by S. 12 of the Act.*’ 

We consider that the present case is 
similar to this case and that in the 
present case the assignment of the land 
revenue is in the nature of a pension. 
The sanad does not state the exact pur- 
pose for which the pension was granted, 
but in the treaty of 1803 it is stated 
that the pension is for Manaji as a 
principal Sardar in the service of the 
Maharaja and for his maintenance. It 
is stated in the extract from the list of 
muafidars printed at p. 61 of the paper 
book that the grant was under sanad 
of the Maharaja Madho Kao Soindhia 
for maintenance. A similar case is 
reported in Karar Bassan v. Mustafa 
Hassan (2), where the Punjab Chief 
Court held that a pension does not 
cease to be a pension merely because 
it takes the shape of an assignment of 
land revenue. Beference for the appel- 
lant was made to Balkrishna Shao v. 
Gobind Bao (3), but this was not a case 
of an assignment of land revenue for 
services, but an assignment for differenlT 
reasons altogether. Beference has been 
made to Ball Babu v. Lai Bahadur (4) 
to which one member of this Benoh was 
a party. In this case there was an as- 
signment of land revenue to certain 
parties. When the zamindars died. out, 
with the same party the zamindari pro- 
perty was settled, with the result that 
the assignees of land revenue becamo 
also the zamindars. It was held that 
although the rights as assignees of lau“ 
revenue could not be transferred t^ 

(2) [1914] 06 P. R. 1914=25 X 0. 743. 

(3) [1902] A. W. N. 161. ^ ,, 

4) A. I. R. 1925 All. 565=87 I. 0, 569«4‘ 

All, 657. 
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zamindan rights conferred by the 
Government could be transferred. That 
case, therefore, does not support the 
defendant’s appeal. 

We consider, therefore, that the as- 
signment of revenue in the present case 
amounts to a pension within the mean- 
ing of S. 11, Pensions Act, and, there- 
fore, is not transferable as laid down by 
S. 12 of that Act. Accordingly we hold 
that so far as the plaintiff has rights 
as an assignee of land revenue 
those rights could not be mortgaged 
by the mortgage in favour of the ap- 
pellants of 1905, but there is no bar 
from the Pensions Act on the mortgage 
of 1905 so far as it relates to the zamin- 
dari rights and mortgagee rights of the 
predecessor of the plaintiff. The result 
is that we dismiss this appeal with 
costa and we also dismiss the cross-ob- 
jection with costs, 

g.p./r.k. Appeal dismissed. 
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Mukerji and Ben net, JJ. 
Pokhar Singh — Appellants, 

V. 

Mt. Dulari Respondents. 

Case No. 295 of 1926 and Pirst Appeal 
No. 301 of 1926, Decided on llth Peb- 
ruary 1930, 

(•) Transfer of Property Act, S. 6 (1) — 
Partition is not transfer. 

The deiinitiion of transfer excludes the idea 
of pattition as falling within it. [P 691 C 2] 

(b) Evidence Act, S. 1 15-^ Next preiump- 
tive reveriioners consenting to and acting 
upon family arrangement agreed to on ac' 
celeration of estate by limited owner is 
estopped from challenging it. 

Next presumptive reversioners conaenting to 
and joining in a family arrangement thereby 
agreeing to an acceleration of part or whole of 
the estate by limited owner are estopped from 
obaUengiag the same if it has been acted upon 
provided the agreement is not opposed to the 
nature of estate vesting in the reversioners : 

^ P' 1922 All. 297 ; A. L S. 1923 All. 387 
Jf -B.) and A. I. fi. 1918 P, 0. 70, Rel. on : 

ic) Family arrangement— Consideration — 
Converting expectancy into certainty and 
•voiding future litigation is good conei' 
ueration. 

Oonverting an expectancy Into oettaloty and 
avoiding obanoe of litig ttion in future is good 
consideration for family arrangement. 

W) Family Arrangement — Validity. 

For a family arrangement to be good it is not 
neoeesaty that there should be a family dispute 
wblob bar to be settled or oompoced. A family 
arranument to be good need not- necessarily 
baa ^‘oompromise of doubtful rights,” TTtG 
fiams v. Williams (1867) 2 Oh. 394, Foil, 


B. E. O'Conor and U. S. Bajpai — for 
Appellants. 

Tej Bahadvr Saprn, Jqhal Ahmad 
Unhhtar, K. Verina and B. N. Gurtii — 
for Respondents. 

Mukerji, J, — This appeal and First 
Appeal No. 301 of 1926 arise out of the 
same judgment and the two appeals may 
therefore be decided jointly. 

The facts are briefly these ; 

{For pedigree table see p 63S) 

The pedigree given above will explain 
the relationship that exists between the 
parties to the suit. Kaar Dalip Singh 
was a rich landed proprietor who died 
in 1893. He left him surviving his 
widow Rani Sundar Kuar and four 
daughters, namely Mt. Dulari, Mt, Bodhi, 
Mt. Nannhi and Mt. Kalawati ,Mt. Sun- 
dar Kuar died on 2nd September 1919 ; 
Mt. Nannhi died in 1900 ; Mt. Kalawati 
died in 1915 and Mt. Kalawati’s son 
Sheoraj Singh died in 1925. 

On 1st May 1898 the motber and the 
four daughters, throe of >vhom were 
already married (Mt. Bodhi had become 
a widow) the fourth daughter Kalawati 
being yet unmarried, agreed in execut- 
ing a document which has been des- 
cribed by the executants as a deed of 
partition. By this document the im- 
movable property left by Dalip Singh 
was divided in five lots. We have been 
told that these were lots of equal value 
and this allegation has not been denied. 
One lot was taken by the mother and 
one lot by each of the three daughters 
excepting the widowed daughter Mt. 
Bodhi. The fifth lot which should have 
gone to Mt. Bodhi was taken by her 
sister jointly. As Bodhi was a child- 
less widow she did not like to take any 
share in the immovable property and 
she and her sisters agreed that the latter 
should give to the former, by way of 
maintenance, a sum of Ra l^OO a year. 
The shares of property which fell to the 
lots of the three sisters were made secu- 
rity for the payment of the maintenance. 
It was further agreed that, if any of the 
sisters (other than Bodhi) d'^d without 
male issue, her share would be taken by 
the other sisters excluding Bodhi, but 
if any of these sisters died leaving a 
male issue, her share would go to her 
such issue alone. On the same day, 
namely 1st May 1898, two other docu- 
ments were executed, one by Mt. Bodhi 
and the other by her sisters. Mt. Bodhi 
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agreed that she would have nothing but 
cash maintenance and the sisters mort- 
gaged their property to Mt. Bodhi to 
secure her maintenance. 

The plaintifl’s case is that after the 
death of Mt. Nannhi Kuar, in 1900, her 
share was divided between Dulari Kuar 
and Kalawati Kuar. On the death of 
Kaiawati Kuar the name of her son 
Sheoraj Singh was recorded. On the 
death of Sheoraj Singh a dispute arose 
as to mutation and Mb. Jamna Kuar 
succeeded in having her name recorded 
in the place of her husband. Sheoraj’s 
father, Pokhar Singh, defendant 1, and 
Mt. Jamna Kuar, Sheoraj's widow, are 
in possession of the share of Kalawati. 
The plaintiffs, namely Dulari and Bodhi 
Kuar, are entitled to Kalawati’s share 
in spite of the deeds of Ist May 1898. 
The plaintiffs also allege that the deed 
of partition was vitiated by the fact 
that Kalawati was a minor at the date 
of the execution of the document. They 


tried the case held that Mt, Kalawati 
was nob a minor at the date of the exe- 
cution of the three documents of 1898, 
that the house property, which Pokhar 
Singh claimed as his own, was really 
his property and could not be claimed 
as the property of Mt. Kalawati. As 
regards the deeds of 1898 ’the learned 
Judge was of opinion that they could 
nob be treated as a family arrangement, 
inasmuch as there was no dispute in the 
family which might have required to be 
settled, and that they were good in law 
up to the death of Mt. Sundar Kuar. 
As regards the claim of Mt. Bodhi the 
learned Judge was of opinion that, al- 
though bar claim to recover possession 
of a half share in Mt. Nannhi's property, 
on the latter’s death, failed in 1908, she 
could claim that property again and the 
claim was nob barred by S. 11, Civil 
]?. 0. The Judge, however, held that 
Mt, Bodhi’s claim, as regards the share 
which had been allotted to her but 


Dal ip Singh (died 17th Match 1893) 
=Mt. Sundar Kuai 
wife, died 2ad September 1919 


Mt. Kalawati' Kuar, Mt. Nannhi Kuar, Mt. Bodhi Mt, Dulari Kuat, 

died 1915 died childless (widow) Plaintiff 2 plaintiff 1 

=Pokhar Singh (husband), in 1900 
defendant 1 

I 

Sheoraj Singh, died 
'23td June 1929 

=Mt, Jamna Kuar, defendant 2 


further alleged that the deeds of 1898 
were valid only up to the lifetime of 
Sundar Kuar, but they were as of no 
effect after her death, specially as it 
was sought by that deed to create a new 
mode of succession which was opposed 
to the Hindu law. Under Hindu law 
the plaintiffs were entitled to succeed 
to the share of Kalawati by right of 
survivorship and the defendants have 
no interest in the property. 

Defendant 1 contended that he had 
nothing to do with Kalawati’s property, 
that he was in possession of only one 
house and that it was his own property, 
having been erected on his own land 
with his own money. The case of de- 
fendant 2, inter alia, was that the deeds 
of 1898 were valid in law and were 
binding on tbe'plaintiffs and that they 
were, estopped from impugning their 
validity. She denied that Kalawati was 
a minor in 1898, 

The learned Subordinate Judge who 


vhich was not given 'to her, bub was 
[iven to her sisters, was barred by S.Ut 
)ivil P. C. As regards the plea 
»arb of the claim was barred by S. 93a 
k), Land Revenue Act, the learnea 
udge held that so far as there waj* 
>artition of the property of PiUbaw 
thas, after the death of Sundar Kuafi 
ha partition barred the suit 
lect to the partitioned property. The 
earned Judge was also of opinion tha 
At. Bodhi’s claim with respect to h® 
iwn share was barred by limitation. ® 
he result the learned Judge 
he suit for possession of the pf®l 
riginally allotted to Mt, Kalawati 
^annhi Kuar along with 
0 be determined in the ,*ti, 

►artment. He dismissed the suit . 
aspect to the property which was 

ubject-matter of ttiil 

inue Court in 1921 (Pilihhit 
n respect of the property alio 
Bodhi Kuar. 



1930 '".PoKHAR Singh v. Mt. Dulaki Kunwar (Mukerji, J.) Allahabad G 69 - 


Appeal No, 295 of 1926 is on behalf of 
the defendants, and Appeal No. 301 of 
1926 is on behalf of the plaintiffs with 
the result that the whole suit is befcu'e 
this Court. It will be noticed that the 
learned Judge omitted to dismiss the 
portion of the plaintiffs’ suit, as the re- 
sult of his 6nding on Issue 2, which 
related to the house, being item 14 
in the specification of shares appended 
to the plaint* The learned Judge found 
that the plaintiffs were not entitled to 
recover possession of either' the house 
or its site. In this Court'the point was 
not re-argue'd on behalf of the plaintiffs 
and therefore, the finding of the learned 
Judge that the house and its site be- 
longed to defendant 1, Pokbar Singh, 
must stand. Pokhar Singh’s appeal 
therefore with respect to the house will 
have to be allowed. 

The finding of the lower Court that 
Mfe, Kalawati was sui juris in 1898 has 
again not been challenged before this 
Ccurt and that finding must be accepted 

for the purposes of the decision of the 
appeal. 

The finding of the learned Judge that 
the claim as regards the property Pili- 
bhit Khas was barred by S, 233 (k). Land 
Bevenue Act, has not been contested be- 
fore this Court and that finding will 
stand. 

It has been argued on behalf of the 
defend ante-appellants that the learned 
Subordinate Judge.ought to have held 
that the documents of 1898 wore, in 
their nature and essence, a family 
arrangement and were not opposed to 
any rule of positive law and were there- 
fore binding on the plaintiffs. It is 
further urged on their behalf that the 

. j I ^ were estopped from maintain- 
ing the suit. These are really the only 
points in controversy between the par- 
ties and these points alone require de- 
termination by this Court, These points 
may be categorically stated as follows : 

(l) Whether the documents of 1898 
are in the nature of a family arrange- 
ment and are therefore binding on the 
^rties, although there was no actual 
dispute between the parties at the date 
of these doonments. (2) If the docu* 
meats evidence a family arrangement 
whether the arrangement contravenes 
My role of substantive law and is there- 
fore not binding on the plaintiffs ? (3) 

1930 A/87 


W hebher the plaintiffs are estopped from 
maintaining the suit '? 

Voint 1 — It was urged before the 
Court below and it has been argued be- 
fore us that there can be no family 
arrangement without there being in 
existence a substantial dispute between 
the members of the family. On this 
point there was really a difference of 
opinion between the learned counsel 
who appeared in the two cases. When 
P. A. 295 of 1926 was argued Sir Tej 
Bahadur Sapru, on behalf of the res- 
pondent, conceded that there could be a 
family arrangement which would bind, 
the parties to it, without there being 
in existence a substantial dispute bet- 
ween the parties, the -object of the par- 
ties being either preservation of the 
family property or preservation oi peace. 
When however appeal No. 301 of 1926 
was argued on behalf of the appellants, 
namely the plaintiffs, who are respon- 
dents in Appeal No. 295, Mr. Iqbal Ah- 
mad argued that there could be no valid 
family arrangement without there being 
in existence a dispute among the mem- 
bers of the family. The counsel for the 
defendants, not being therefore of the 
same opinion, it is necessary for the 
Court to decide whether there could or 
could not be a family arrangement bind- 
ing on the parties to it, without there- 
being in existence a dispute as regards 
the property. On this point the law in 
India has been borrowed from England 
and it has not been disputed that the 
principles of English Law would apply 
to India. Lord Halsbury in his Laws 
of England (Vol. 14,* p. 540) defines a 
family arrangement as : 

*'A transacliion between members of the eanie 
family which is for the benefit of -the family 
generally, as, for example, one wbioh tends to 
the preservation of the family property, to the 
peace or security of -the family and the avoid- 
ance of family disputes and litigation, or to 
the saving of the honour of the family." 

It will be noticed that avoidance of 
family disputes is only one of the many 
grounds which go to validate a family 
arrangement. A family arrangement to 
be good need not, necessarily, be a “com- 
promise of doubtful rights.” In WiU 
/iams V. Williams (1) at p. 331, it was 
definitely stated that for a family ar- 
rangement to he good it was not neces- 
sary that there should be a family dis- 
pute which had to be settled or com- 

^ 
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jiosecl. The idea that the existence of a 
dispute is essential is due to this ; that 
'.\h9ie there is a dispute the setbLeeaent 
of it will constitute the consideration 
for the parties to act as they propose to 
do. But where the object is the preser- 
vation of the property or preservation of 
the family peace there is in existence 
no such or any consideration for the 
contract. The case of v. WiJ- 

Hama (l) was approved of in India in 
the case of Uelan Dasi v. Durga Das (2) 
by two emiuofib Judges of the Calcutta 
Migl'i Court. Mr. Iqbal Ahmad .cited 
one obiter dictum of one of the learned 
Judges of this Court as his authority for 
tho proposition that the existence of a 
dispute is essential. In Mitter Sain v. 
Data Dam (3) at p. 205 («/ 21 A, L, J.), 
Sulaimao, J,, expressed the opinion that 
for the existence of a family settlement 
there must be a settlement of doubtful 
claims. At p. 206 the learned Judges 
said ; 

“Thero must ba a bona fiJo dispute which is 
50 bo settled by a privato family sottleiuont 
without liaving recourse to law. la the pre- 
seat case there could be no dispute whatso- 
ever.” 

With all respect I am unable to ac- 
cept this view and I have already quoted 
authorities in support of my view. I 
may point out that in support of his opi- 
nion the learned Judge did not quote 
any authority. Mr. Iqbal Ahmad also 
tried to support his contention from 
certain statements of law made in the 
Court of the Judicial Commissioner of 
Oudb. Tb is Court is in no way bound 
by any expression of opinion made by 
the Judges of a different Court, specially 
of a Court which is not of the same 
status as this Court. 

Coming to the actual arrangement 
arrived at there can be no doubt that it 
is in the nature of a family arrange- 
ment. The mother Sundar Kuar in- 
herited the family property and she had 
four daughters, who were likely to suc- 
ceed her, if all of them survived her. 
There was no certainty that all the four 
daughters would survive her and there 
was no knowing how long the mother 
was going to live. On the principle 
that a bird in hand is worth two In the 
bush' the mother and daughters agreed 
that what was uncertain might be made 
certain and what was mere expectancy 

^ % 2 ) [1906] 4 0.ri.J. 323. 

(3) A.I.R. 1926 All. 194=90 I.O. 1000, 


might be made into a certainty. They 
therefore agreed to divide the entire 
l>rop 0 rty, at once among themselves. So 
far as the mother is concerned it was a 
case of pure love on her part that she 
allowed her daughters to share the pro- 
perty with her. So far as the daughters 
were concerned they agreed to accept 
concrete property in the place of a mere 
chance of surviving each other. Such 
an arrangement can only be regarded as 
nothing but a family aiTangement. The 
consideration for the daughters to enter 
into the transaction was that each got 
a definite property while Mt. Bodhi got 
cash maintenance secured on immovable 
property. Bach of the three daughters 
who were likely to have children had 
the assurance that some property would 
surely go to her male descendants if 
there happened to be any. The plaintiftl 
Dulari already had two sons and she 
was assured that her sons would be sure 
to get her share in the property, even if 
the mother predeceased her own mother 
Sundar Kuar or her several sisters. Thus 
there was good consideration for the 
arrangement. It avoided uncertainty 
and chance of litigation in future. I 
have no hesitation in holding and I do 
hold that the transaction of 1898 was a 
family arrangement, binding on the par- 
ties, if it be not otherwise in contraven- 
tion of any positive rule of law. 

As to the second point the main plank 
of the plaintiffs* case is this : no doubt 
the transaction of 1898 was a good one 
so long as the mother lived. The mother 
had a life interest and she could give 
the property during her lifetime to any* 
body she pleased, but she could not con- 
tinue to give a , valid title after her 
death and, on the death of the mother, 
only those daughters could succeed, w 
law, as survived her. On the death of 
the mother Sundar Kuar, only two 
daughters survived her, namely the 
plaintiffs, and therefore in so far as 
they had agreed, by the document o 
1898, not to claim their legitim^ 
share, they had contravened S. 6 ,* 

P. Act, which has always been 
to Hindus, though the law, in terms, * 
not apply to them. The whole 
therefore is whether this argumen 
sound and must be given effect to. ^ 

I have given the case my 
deration and have not been able to p0 
suade myself that the transaction 
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1898 amounted to a transfer of a mere 
expectancy to inherit property. 

In 1898 none of the daughters of Da' 
lip Singh had any interest in the pro- 
perty nor had they possession over it. 
When therefore they gob the property 
in 1898 they got the property without 
any title. When they got the property 
there was no longer any question of 
their having nothing but a mere chance 
of succession. There was no longer any 
question of chance of succession to the 
property, for the simple reason that 
they had already got it. It is true that 
their title was secure only till the life- 
time of the mother, and on the death of 
the mother the title of only those 
daughters would prevail as survived the 
mother. But the property being actu- 
ally in the hands of the daughters, 
could not they agree, as betw'een them- 
selves, that it would be in the interest 
equally of each of them that, in the 
place of uncertainty of tenure, they 
should have something certain and de- 
finite for themselves and for their male 
issues ? 

There can be no doubt that the ar- 
rangement was in the best interest of 
the daughters themselves ; at least they 
thought that it was and if they them- 
selves thought so, we have no reason to 
say that they were unwise. The whole 
question therefore is whether the trans- 
action was one in contravention of S. 6 
(a), T. P, Act. That rule of law prohi- 
bits the transfer of a mere contingency, 
namely a chance of succession. In my 
opinion the transaction that was en- 
tered into was not at all a transfer of a 
chance of succession. The property hav- 
ing already been reduced to possession 
there is no further ^question of chance. 
What was once a chance bad become a 
matter of certainty. All the four sisters 
had the property in their bands and 
what they proceeded to do was to divide 
it definitely as if it belonged to them 
fthsolutely. If a partition of propei’ty 
nay be regarded as a transfer within 
the meaning of S. 5, T, *P. Act, the 
transactions of 1898 • may also be re- 
garded as transfers > by all the four sis- 
ters. The definition of transfer in S, 6. 
Would, however, exclude any such idea. 
That definition is as follows 

**TraoBf«K of Property means an aot by 
Whioh' A living person conveys property in 
present or In fatnre to one or more other 
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living porsona or to himself and ono or more 
other living persons; and to transfer property 
ig to perform such act." 

The definition excludes the idea of 
partition as falling within it. ‘I hold 
that the arrangement of 1898 does not 
contravene S. 6 (a), T. P. Act. 

Voini 3 as regards estopael. There 
can be no doubt that on the facts of this 
caso no Court of justice will allow the 
plaintiffs to claim the property in suit, 
whatever the rights of the grandsons of 
Dalip Singh may be on the death of 
all his daughters. By the arrangement 
of 1898 each of the four daughters 
agreed that on her death the property 
allotted to her would go to her male 
issue. By this agreement, if the plain- 
tiff Dulari Kuar had happened to die 
in the lifetime of Kalawati, Kalawati 
could never have asked Dulari'g sons 
to hand over the property allotted to 
Dulari to her (Kalawati). Thus the 
agreement and promise, which Dulari 
gave to or made in favour of Kalawati, 
was the basis of Kalawati’s agreement 
to the same eSect in favour of Dulari. 
Having obtained therefore from Kala- 
wati a promise in her own favour can 
Mt. Dulari or can Mt, Bod hi be per- 
mitted to go against the representation 
they made to Mt. Kalawati? lam of 
opinion that they cannot be permitted. 
The point is really concluded by two 
oases decided by this Court and a Privy 
Council case. In Maliadeo Prasad Singh 
V. Mata Prasad (4) two learned Judges 
of this Court held that where the next 
presumptive reversioner consented to 
and joined in a gift by a Hindu daugh- 
ter in possession of her father's estate 
as a limited owner, and on the death 
of the daughter succeeded to the estate 
as the actual reversioner, the next pre- 
sumptive heir was estopped from chal- 
lenging the gift. This view was reaffir- 
med in the case of Fateh Singh v. Euk- 
mini Eawanji (5). In this case a Hindu 
widow made a gift of property in favour 
of an idol of a large portion of property 
in her possession. Two of the rever- 
sioners for the time being executed a 
deed of relinquishment in favour of the 
idol. On the widow's death it was 
held that one of the executants of the 
document, who became the actual ra- 

(4) A. I. B 1922 Th. 297=!:63 I. :C. 731=44 
All. 44. 

(5) A. I. R. 1923 AH. 887=72 I. C. 8=45 
All, 389 (F. B.). 
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v jr^ioiior, was c-stoi'i acl fi:ctn claiming 
t'lO propovty, 

J[i the case of Ka^ihni Lai v. 'Brij 
La' (i;\ on the death of fclie survivor of 
threo joint broth Gr=:. tlio family pro- 
jterty camo into the hands of the widow 
of the surviving brother. The widows 
ct the predeceased brothers and on© 
Kanhai Lai, the appellant before their 
Lordships of the Privy Council, who 
claimed to have been adopted by one 
of ‘the widows of the predeceased bro- 
tliers, disputed the right of the widow 
entitled to the property, on various 
grounds, including the adoption of the 
appellant. The result was a compro- 
11] iso by which the property was divided 
and the widow of the last survivor got 
some property which, it was agreed, 
would go to her daughters. On the 
death of the widow the appellant 
claimed as the next reversioner. It 
was held that Iris claim was barred on 
the ground of estoppel. The case of 
Sharnsiiddin v. Abdul Husain ( 7 ) was 
relied upon to show that the appellant 
had only a right of expectancy and he 
could not have validly bargained with 
it, so as to be estopped from asserting 
bis right, when it became ripe. The 
Privy* Council distinguished the case 
and. as already stated, held that Kanhai 
Lai by bis acts, namely by entering 
into the compromise." had debarred him- 
self from claiming as a reversioner. 

In Joy Durya v. Saroj Narain.{S) two 
sisters, who had received nothing better 
than a daughter’s estate from their 
father, under his will agreed between 
them'thab on the death of one her half 
share would go to her son. On the 
death of one of the sisters the survivor 
claimed the property held by the de- 
ceased in her lifetime, and since her 
death held by her son. It was argued 
lor the claimant that the agreement was 
•void. The Privy Council said that their 
Lordships were not impressed by the 
aigumenb and there was no authority 
for such an argument. 

In the case before me the sisters not 
only entered into the agreement, but 
they have so long acted on foot of it 
that it -is impossible to say that it was 

(6) A. I. R. 1918 P. C. 70=47 I. C. 207^ 

I. A. 118=40 All. 437 (P. C.). 

(7) [1907] 3l Bom. 1G5=3 Bom. L, R. 781. 

(3) P. C. A. No, 132 of 1927, decided on 11th 
June 1929, 
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ever in the contemplation of any of the 
sisters that after the death of the mother 
the survivor could ever possibly claim 
as against the male descendants of the 
deceased sister. On foot of the agree- 
ment in favour of herself Bodhi brought 
numerous suits claiming her mainte- 
nance. She brought her suits not only 
during the lifetime of her mother and 
Kalawabi. but also afterwards on the 
death of Kalawati, in 1916, against 
Sheoraj, Kalawati’s son; see pp, 229 and 
233 of the printed record and also after 
the death of her mother Sundar Kuar, 
against Sheoraj, in 1923; see pp. 269 
and 261 of the record. Similarly Mt. 
Dulari brought numerous suits for parti- 
tion and Kalawati also brought similar 
suits. It will be enough to cite two 
iuatances. In 1923, after the death of 
Rani Sundar Kuar, Mt. Dulari sued 
Sheoraj for her share of the profits in 
Pilibhit Khas see pp. 265 and 267. 
Again Sheoraj brought a suit for parti- 
tion against Mb. Dulari for the property 
of Pilibhit Khas: in 1920, subsequent 
to the death of Sundar Kuar: see 
p. 253. Not only therefore the agree- 
ment of 1898, but also the subsequent 
acts of the parties and their successors, 
constitute estoppel against all the par- 
ties to the transactions of 1898* going 
against them. 

The Privy Council case of BangOr- 
swami Gounden v. Nachiappa Gounden 
(9) was cited on behalf of the defen- 
dants in support of the argument that 
Suudar Kuar having retained a portion 
of the property of her husband there 
is no valid acceleration or surrender 
in favour of the daughters. At p. 539 
of the report their Lordships point out 
that, although a reversioner need not 
impugn a transfer by the widow at its 
inception, there is nothing to prevent 
him from impugning it after the death ; 
of the*widovv; the reversioner might do 
something before that time which am- 
ounted to an actual election to hold the 
deed good. In this case Mt. Dulari i 
brought her suit for profits ^ 

Sheoraj, the son of Kalawati, in 1924 
four years after the death of her 
mother and thereby recognized the ; 
validity of the transaction of 1898: see ^ 
pp. 265 and 267. Again, when SheorW ? 
sued for partition of Pilibhit Kha^ i 

(9) A. I. R. 1918 P. C. 196=60 I. C. 498=st6 
I. A. 72=42 Mad. 628 (P. G’). 
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192D : see p. 253, no plea on the ground 
•of invalidity of the transaaction of 1893 
vras raised by Mt. Dulari. Further. 
Bodhi brought her suit against Sheoraj 
in 1923 on the basis of the agreement 
■of 1898 and succeeded in her suit: see 
plaint at p. 259, paras. 3 and 4. These 
jicts on the part of the ijlaintiffs go to 
•show that the plaintiffs made an actual 
■election after the death of their 
mother, to hold the deed good. 

For these reasons I am clearly of 
opinion that the plaintiffs are estopped 
from maintaining the suit. 

In the result the defendants’ appeal, 
•namely Appeal No. 295 of 1926, be 
a^Uowed, and Appeal No. 301 of 1926 
must be dismissed. 

In view of the fact that no other 
point has been debated in the High 
*Oourt all the points that have been 
■decided against the parties by the 
'Court below must be taken as finally 
■decided and they do not call for any 
'decision by this Court, although the 
correctness of those decisions have been 
■controverted in the memorandum of 
appeal-^ ' 

Bennet, J. — These are two first ap- 
peals, No, 295 of 1926 by the defendants 
and No. 301 of 1926 by the plaintiffs, 
brought against a decree of the Subordi- 
nate Judge of Pilibhit allowing the suit 
•oi the plaintiffs in part and dismissing it 
in part. The parties belong to a family 
•of which the pedigree is as follows: 

{for pedegree see p. 688) 

Tahkur Dalip Singh owned consider 
Cfhle zamindari property as a separated* 
Hindu and he died on 17th March 1893. 
His widow Mt.. Sunder Kunwar sue- 
cceded to his estate with the limited 
■right of a Hindu widow, and in 1898 
•sbe had, living with her, four daughters i 
Mt. Dulari married, with a husband and 
one or two children ; Mt. Nanhi, mar- 
ried, with her husband ; Mt. Budbi, 
& ohildless widow ; and Mt. Kalawati, 

unmarried. 

On Ist May 1898, under these circum- 
Stances, Mt. Sundar Kunwar and her 
four daughters executed and registered 
4a deed of partition of the entire pro- 
perty of Thaknr Dalip Singh, then held 
by, bis widow, and the relevant portions 
pf the deed state as follows : 

- Dalip Singh, the ancestor of us the 
executants, died about six years ago. 
The property, e. g. zamiudari detailed 


below owned and possessed by him 
alone without the participation of any- 
one, has been partitioned for several 
generations. Mt. Sundar Kunwar is 
the owner in possession thereof. In 
future it is to devolve on us; Mt. Dulari 
Mb. Nanhi. Mt. Budhi, and Mt. Kala- 
wati. Now we, the executants, have 
in order to avoid disputes in future, 
with mutual consent partitioned it thus 

that mauzas in Scb. L. have 

been given to Mb. Dulari ; mauzas . . . 

in Sch. 2 to Mt. Nanhi ; mauzas 

in Sch. 3 to Mt. Kalawati; mauzas .... 
in Sch. 4 to Mt. Dulari, Mt. Nanhi and 
Mt. Kalawati jointly ; and Mt. Sundar 
Kunwar shall in her lifetime remain 
in possession of mauzas .... given 
in Sch. 5. After Sundar Kunwar’s 
death whatever properby has been al- 
lotted to her share shall be equally 
divided between Mbs. Dulari, Nanhi and 
Kalawati, As I, Mt. Budhi, am a child- 
less widow, I did not desire to share 
in the said px’operty. On the other 
hand Mts. Dulari, Nanhi and Kalawati 
and their representatives shall pay me 
during my lifetime Rs. 1,400 per annum 
in equal shares, and the said amount 
will be charged on their shares. They 
have today executed a separate agree- 
ment in regard to the said payment to 
Mt. Budhi. No one shall make any 
objection in regard to property allotted 
to another. If any one of the three, 
Mt. Dulari, Mt. Nanhi, orMt. Kalawati, 
dies and leaves male issue, then the mala 
issue shall be owner in possession of 
her share in her place ; but if one dies 
without male issue her other sisters 
will be owners in possession of her pro- 
perty. After the death of (all) the 
sisters their male issue shall be owners 
in possession. An order in mutation 
dated 12th March 1901 (printed on pp. 
Ill and 112 of the paper book of Appeal 
295 of 1926) shows that the daughters 
Dulari, Nanhi and Kalawati obtained 
possession of their shares from the 
time of execution of this agreement. 
Mt. Nanhi died without male issue in 
1900 and Mb. Dulari and Mb, Kalawati 
obtained possession of her share and 
got mutation under this order. Mb. 
Kalawati died in 1915 leaving a son 
Sbeorai Singh who succeeded to her 
share. Mt. Sander Kunwar executed a 
deed of endowment on 23rd November 
1916, endowing a tbakurdwara with 
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her i^hare, and making herself the first 
manager, and after her death making 
Mt. Bud hi manager. Mt. Snndar Kun- 
'.var then died on Snd September 1919. 

Sheoraj Singh, son of Mt. Kalawati, 
died on 23rd June 1925 and his widow, 
Mt. Jamna Kunwar, defendant 2, suc- 
ceeded to possession of his share under 
the guardianship of his father Kunwar 
Pokhar’Singh, defendant 1. 

There are now two daughters of 
llalip Singh surviving Mt. Dulari and 
Mt. Budhi. On 30th September 1925 
Mt, Dulari and Mt. Budhi, plaintiffs, 
brought the present suit against Mt. 
Jamna Kunwar and her father-imlaw, 
Kunwar Pokar Singh, defendants. The 
plaintiffs claim that the agreement of 
Ist May 1898 was invalid as Mt. Sunder 
Kunwar could not partition the pro- 
perty which she held as a Hindu widow 
so as to affect the succession bo it after 
her death, and that the defendant, Mt. 
Jumna Kunwar, claiming to hold for 
her life as the widow of Sheoraj Singh, 
had no right to hold any part of the 
property which originally belonged to 
Thakur Dalip Singh. The lower Court 
has granted the plaintiffs a decree for 
possession of the share of Mt. Kalawati 
and the portion of the share of Mt. Nanhi 
v.'hich v;ent to Mt. Kalawati, but the 
Court has dismissed the claim for the 
share of Mt. Budhi, Imlding that to that 
extent the agreement of Isb May 1898 
is valid. 

We shall first examine the appeal of 
the defendants as if that appeal suc- 
ceeds; the appeal of the plaintiffs cannot 
succeed. Mr. Iqbal Ahmad on behalf 
of the plaintiffs in their appeal ad- 
vanced the proposibiou that there must 
be a bona fide dispute before there can 
bo a family settlement, and that in the 
present case there was no bona fide dis- 
pute. That proposition of law was not 
advanced by Sir Tej Bahadur Sapru on 
behalf of ffhe plaintiffs in the appeal of 
the defendants. But we shall first exa- 
mine the facts of the origin of the agree- 
ment of Isfe May 1898 and then examine 
the proposition of law. The Subordinate 
Judge has held that there was no bona 
fide dispute and therefore, he says, no 
family settlement, and therefore the 
agroemout cannot affect the succession 
after the death of Mt, Sunder Kunwar. 

The case for the defence in the writ- 
ten statement para. 2 is that on the 
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daath of Dalip Singh, Mt, Sunder Kun- 
war, bis widow, wanted to build a 
thakurdwara and make a wakf of the 
entire estate of Dalip Singh in accor- 
dance with directions in an alleged will 
of Dalip Singh. That the daughters 
offered obstruction, and disputes arose. 
That the agreement of Ist May 1898 was 
executed in order to maintain peace, 
save the family property and avoid liti- 
gabion. The plaint alleged that there 
was no dispute between the daughters 
and the mother. There is no mention in* 
the agreement of any dispute about the 
endowment of a thakurdwara or any- 
thing else. The words are " in order to 
avoid dispute in future.” lb was not 
till 23rd November 1916, shortly before 
liar death in 1919, that Mt. Sunder Kun- 
war executed the dead of endowment of 
the thakurdwara, so it is not probable 
that the matter was urgent in 1898. 
That deed of endowment does allege 
that there was a will or expression of 
desire by Thakur Dalip Singh for the 
endowment, and that for that reason 
Mt. Sunder Kunwar reserved property 
in three villages at the pavtibiof^of 1898 
with that intention. But there is no 
recitation that the partition was made 
on account of the endow'ment or dis- 
putes in regard to it. There is only one 
witness for the defence who alleges that 
there was any dispute between mother 
and daughters before the agreement. 
This is Mohanlal, the scribe of the docu- 
ment. On the side of the plaintiffs 
there are a number of witnesses who 
say there was no such dispute, and that 
the daughters were on terms of affection 
with their mother. Mt. Budhi, plaintiff, 
and some of plaintiffs' witnesses state 
that the partition was made becanse 
Mt. Sunder Kunwar was apprehensive 
that after her death Jangi Singh, a col- 
lateral of Dalip Singh, might claim the 
property. On 22nd April 1895 Jangi 
Singh executed a deed of relinquish- 
ment stating that there was a dispute of 
partition between him and Mt, Sunder 
Kunwar in respect of four villages held 
jointly in equal shares. This deed seta 
forth that Jangi Singh and his heirs are 
only entitled to a half-share in these 
joint villages and that Mt. Sunder 
Kunwar is entitled to the other half| 
and that she owns all the other proper- 
ties of Dalip Singh. The deed con- 
tinues : 
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“ The aforjsaid Musaramat has p 3 wer to 
tiansfer it, under a deed of gift or will, 
to or in favour of her daughters or daughter's 
, gon Of keep part of it for endowed property." 

Thus as early as 1895 Mfc, Sunder 
iiunwar contemplaijed a partition with 
her daughters, and the retaining of part 
of the property for endowment. 

That there was ground to fear opposi- 
tion from the sons of Jangi Singh is 
shown by the judgments of the revenue 
Court in mutation applications made on 
the partition deed and on the death of 
Mt. Nanhi, On both these occasions 
the sons of Jangi Singh made objections 
against the entry of the daughters, but 
the second order shows that the objec- 
tions were overruled on the ground 
that the daughters were in actual pos- 
session. 

Another factor which may have pro- 
duced a desire to separate off shares for 
oach daughter is the fact that the hus- 
bands of two married daughters were 
living in the house of their mother-in- 
law Mfc. Sunder Kunwar and apparently 
being supported from her estate. These 
men were P, W. Than Singh, husband of 
Mb. Nanhi Kunwar who says he was 
aged 19 at the time of the partition 
deed, and Khan Singh, husband of Mt. 
Dulari, who had been living there since 
the time of Dalip Singh, and who is said 
to have taken an active part in the 
partition according to the scribs Mohan- 
lal. Khan Singh was related to Pokhar 
Singh .^defend ant 1, who says that from 
before the partition Khan Singh was 
discussing with Mt. Sunder Kunwar the 
marriage between Pokhar Singh and 
Mb, Kalawati which was carried out 
after the partition. Khan Singh there- 
fore had a considerable interest in 
getting the partition made. 

We consider that there was no dis- 
pute between the mother and daughters 
before the partition, but that the causes 
indicated above were sufficient to pro- 
duce the partition, ;and not the least of 
these was the cause named in the deed 
^'in order to avoid disputes in future." 

Before dealing with the law on the 
subject we shall refer to the ample evi- 
dence which shows that the settlement 
in the deed of Ist May 1898 has all 
along been carried into effect by the 
different parties to it, including the 
plaintiffs who now sue to set it aside. 
At the same time as this deed there 


were two other documents executed; 
one a relinquishment by Mt. Budhi of 
her present and future claims to the 
estate of her father, and the other an 
agreement by Mb.. Dulari, Nanhi and. 
Kalawati charging their shares with the 
payment of Rs. 1,400 annually to Mt. 
Budhi. (After considering the evidence, 
the judgment proceeded). This evidence 
shows clearly that the parties have all 
along acted on the agreement of 1st Miy 
1893 and treated it as valid up to the elite 
when plaintiffs filed the present suit on 
30bh September 1925, a period of 27 
years. We now turn bo a consideration 
of the law on the subject. Mr. Iqbal 
Ahmad for the plaintiffs advanced ‘the 
proposition that without a bona tide dis- 
pute there cannot be a family settle- 
ment, and for this he relied on two rul- 
ings of the Oudii Chief Court, In the 
first of these cases, DiUpat Siiir/h v. 
Kashi Nath (10), no such rule is laid 
down. In the seconi case SJio.rifunnisa 
V. Shafiquzzamaii (11), it is stated on 
p. 611 that; 

a family setfcleinout implias a mutual sotfclo- 
maafe by carbatii .aonteuding parties belongiag 
to the same family of disputed claims and 
rights." 

But the case was decided on the 
ground that the matters in dispute were 
settled by arbitrators, not on the ground 
that there was no dispute. 

Reference was also made to observa- 
tions by Eiindsay, J., on p. 197 and by 
Sulaiman, J., on p. 205 [of 24 A. L, J.) 
of Mitter Sain v. Data Earn (3), which 
were to tba same effect. None of these 
rulings explains from whence is derived 
the idea that a family settlement pre- 
supposes a dispute. 

For the defence Mr. O’Conor referred 
to Williams v. Williams (l) for the 
proposition that a family arrangement 
may be such as the Court will uphold, 
although there are no rights in dispute. 
On the other side it is argued that that 
case would not apply to the facts of the 
present case. It is true that in the 
present case the settlement was bet- 
ween persons who had limited estates, 
and of whom the estates had not rested, 
except in the case of the mother. It is 
for this reason that the doctrine of 
family arrangement is invoked, and not 

(10) [1914] 17 0. 0. 103=24 I. 0. 542.! 

(11) A. 1. B. 1923 Oudh 185=75 1, C. 626=2G 
0. 0. 183. 
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bctri j^e o; a defective method of t-rans- 
:e:-, foi' me: embodied their arrange- 
ijjenVf in a registered deed. On the 
r t h 0 r h a n d i n TF ? ( ! iairis v. Willi a ni s ( 1 J 
the persons coacerned had full owner- 
!-hip, and the doctrine of family ar- 
rangement wa? invoked because no legal 
method of transfer of the property was 
employed. The plaintirt and defendant 
were sons of one fohn Williams who 
died leaving borough English which was 
inherited e'Tclusively by his younger 
son and socage which w-as inherited 
ericlusively by bis elder son and 
gavelkind which was inherited equ- 
ally by botii. It would have been 
possible for the sons to make valid 
oransfers of this property so that each 
would become owner of half. Instead 
of doing this, when they found that 
their father’s will which intended to 
leave all the property to them in equal 
shares was invalid the elder brother 
declared that the invalidity of the will 
would make no ditferecce, and that the 
property should be ’ not mine or thine, 
but ours”. The property was held on 
these lines for twenty years. Because 
the arrangement between the brothers 
was not a formal contract under seal or 
one of the methods then legal for con- 
veying real property, it was necessary 
to enter into the question of considera- 
tion, and consideration was found in the 
fact that the younger brother brought 
into the common stock the borough 
English exclusively to him. On p. 300 
it is laid down: 

“So far as the motives which led the ap- 
pellant to admit his brother to an equal 
share of their father’s property are ooncernod 
this case diflera from those oases of family ar- 
rangement which have formerly been the sub* 
iect of decision. There was here no doubtful 
right to be compromised, no dispute between 
the brothers which was to be set at rest, no 
honour of the family involved ; the appellant 
was merely prompted by respect for his 
father's intentions and by his affection for his 
brother, both most excellent and praiseworthy 
motives, but scarcely suffioient to constitute 
such a consideration as would, convert an act 
of kindness into a binding engagement. If 
therefore there had been no consideration for 
the appellant’s promise to share the freehold 
property with bis brother 1 should have been 
disposed to hold that be could not be bound 
by it, But it appears to me that there is 
quite sufSoient consideration to prevent its 
being a mare voluntary agreement, and that 
the Court will not be disposed to scan with 
much nioety the .amount of the consideration." 

This rule in Williams v.. Williarns (l) 
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was followed by Mookerjee, J,, at p. 331 
in Jlelan Dasi v. Durga Das Mundal- 
(2). In Sidh Gopal v. Behari Lai (12)‘ 
at p. 98i {of 25 A, L. J .) the de&nltion 
of "family arrangement" in Halsbury’s 
Laws of England, Vol. 14, p, 540 haa 
been adopted and it was held that the 
only requisite to make a valid family 
arrangement is that it should be 

*'a transaotioa between members of the same- 
family which is for the bensfife of the family 
generally, as, for example, one which tends 
to the preservation of the family property, to 
the peace or security of the family and the 
avoiding of family disputes and litigation, or 
“0 the saving of the honour of the family." 

We consider that it is not necessary 
far the validity of a family settlement 
that there should have been a dispute 
existing between the parties at the time- 
of the family settlement. The case^ 
was approached by Sir Tej Bahadur 
Saprn for the plaintiffs from a differ- 
rent angle of vision. His first -question 
was: Who could doal-.with the property 
in 1898? If by dealing with the pro- 
perty w0 mean making a valid transfer 
of the property, the answer is that only 
Mt. Sundar Kunwar could deal with- 
the property, because her daughter 
during her lifetime a mere apes sucoes- 
sionis, which was incapable of transfer. 

His next question was: In what ways- 
could Mt, Sunder Kunwar deal with- 
the property ? His answer was: (a) 
she might transfer the whole proprie- 
tary right for valid necessity; (b) she- 
might transfer her life interest; (c) flhff 
might surrender her life interest and if 
the surrender was made to the next- 
roverisoner he would then take the* 
estate to* which he was entitled. These 
were, he said, the only three ways in 
which she could deal with- the estate.. 

His next question was whether in- 
dependently of Mt. Sundar Kunwar 
the daughters could deal with the- 
properby. His reply was that they could' ^ 
do so in no conceivable circumstances' 
because they had only a spes succes- j 
sionis, a mere contingent interest. Hie i 
last question was : Assuming that^ 
under Hindu law the mother could only 
deal with her property in the three' ^ 
ways (a), (b), (c), could the daughter I 
and mother combined have dealt with* | 
it in any other manner? His reply was- j 
that they could do so -only if there we ^ i 

(12) A. I. R. 1928 All. 65 = 107 I. i 

. 411 . 284 . 


1930 


POKHAR SINGH V. Mt. Ddla ri Khnwar (Bonnet. J.) Allahabad 697 


a dispute between ^fche mother and 
daughtersi This brings us back to the 
proposition that a dispute is necessary 
to the validity of a family settlement; 

and we hftve already held that dispute 
is not necessary. 

The argument was next advanced 
that the daughters, after the death of 
their mother, take as daughters not of 
the mother but as daughters of the 
father, and that any agreement by them 
about their life interest would not be 
binding on them if made before the 
death of their mother. There does not 
seem to be any reason why this con- 
clusion should follow from these pre- 
mises. 

Reference has been made for the 
plaintiffs to numerous cases, but none of 
them are on all fours with the present 
case. For instance in Bangasami 
Gounden y, Naohaippa Gounden ( 8 ), 
their .Lordships of the Privy Council 
quoted the dictum of Lord Morris in 
BeJidvi XioX V. Madho Jjal Ahh' Gyawal 
on p. 532: 

It may be accepted that, according to 
+ 1*^1 the widow can accelerate the 

estate of the heir by conveying absolutely and 
destroying her life estate. It was essentially 
^0 withdraw her own life esiate so 
that the whole estate should get vested at once 
in the grantee.’* 

P* 536 their Lordships stated : 

, result of the consideration of the 

aeciaed cases may be summarized thus; (1) An 
a lenation by a widow of her deceased hus* 

. ® held by her may be validated if 

1 can be shown to be a surrender of hoc whole 
nterest in the whole estate in favour of the 
{®ver3iDner or reversioners ‘at the time 
0 the alienation. In such, circumstances the 
question of necessity does not fall ^to be con- 
aiderad. But the surrender must be a bona 

' ® device to divide the estate 

WISH the reversioner.” 

The second proposition dealt • with 
Wienations for necessity, with which we 

concerned. Now the argument 
of the plamtiffa( based on this and simi- 
fjr rnlingB is that the agreement of 1st 
May 1898 is invalid because Mt, Sundar 
^unwar did not surrender the whole of 
JJT ^^0 interest, but retained it in one- 
Wbh of the estate. We consider that 
the rule in Bangasami Gounden>v, Naohi- 
^pa Gounden {B} doe8‘not apply to the 
present ease for two reasons. In the 
the transaction oballenged 
jn Bangasami Gounden v. Naohiappa 
Gottnd<» (3) vras a conveyance of part cf 
the estate by a widow in possession to 
one who was no doubtthen the nearest 
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reversionary heir, but he died before the 
death of the widow and the property 
transferred passed to his heirs The 
plaintiff was not one of his heirs, but was 
the nearest reversioner at the death of 
the widow. The plaintiff was not a party 
to the fcranaaction challaagod nor did he 
claim through one who was a party. The 
question therefore was whether thA 
transaction was absolutely valid as 
against a reversioner who was in no 
way connected with the transaction. 
It was for such a question that the rule 
was laid down that a surrender by a 

widow must be of her whole interest in 
the whole estate. 

But the question before us is a much 
narrower question, because the present 
plaintiffs were both of them executants 
of the deed in question. By entering 
into that agreement the plaintiQ’s re- 
cognised the validity ot the partial 
surrender of her estate by their mother 
and it is not now open to the plaintiffs 

to claim that a partial surrender is 
invalid. 

The second reason why the rule in Ban- 
ga^anii Gound€n v, NacJizappa Gounclszt 
(8) does not apply is because the rule is a 
rule for alienation by a widow in favour 
of reversioners whereas the present case 
is one of family settlement among re- 
versioners, two of whom have survived 
at the death of the widow. The next 
ease on which the plaintiffs relied was 
Deli Praaacl Choicdhnry v. Golap Bhagat 
(13). That was a case of a mortgage by 
a Hindu widow of portion of the estate 
with the consent of the next reversioner 
for the time being, and it was 
challenged by the actual reversioner, 
who did not claim through the person 
who bad consented. Reference was 
made to the four rules laid down by 
Mookerjee, J. at pp. 781 and 782. But 
the two reasons which we have given 
above distinguish the present case. 

The plaintiffs next referred to 
Jatindra Mohan Tagore v, Ganendra 
Mohan Tagore . (14), which quoted at 
pp. 394 and 396 the dictum of Lord 
Justice Turner in Soorjeemoney Dossee 
V. Denohundoo Mullik (16) : 

(13) [1913j 40 Cal. 721“19 I. 0. 273 (F, a) 

(14) 9 Bang. L. R. 377-18 W. R, 859 I. Ai 
Sup. Vol, 47=2 SutbeT 692=8 Sar. 83 
(P, 0,). 

(16) [1855*‘67] 6 M. I. A. 626=4 W. R. 114 = 

1 Bather 291=1 Sar. 583 (F. 0,). 
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“A man caunot ctoafco a new form of estate, 
or alter the line of succoseion allowed by law, 
for the purpose of carrying out his own wishes 
or views of policy.” 

But in the agroemout of Isb May 1893 
tlioro is no such croation or alteration. 
The parties to that agreomenb consented 
to enjoy their life interests in a certain 
way, and it is during the continuance of 
two of those life interests that we are 
asked to upsob tliat agreement. 

lb was next argued for the plaintiffs 
on the strengtli of J [ittvndt BcihaduT v. 
Dhanpat Uai. (16), that the agreement 
was not a proper family settlement 
because the daughters had only a spes 
succcssionis at the time of agreemont. 
But the enjoymonb of their life estates 
by the daughters was in fact accelerated 
by the action of their mother, and on 
the death of their mother the plaintiffs 
continue! to rejognize the agreement, 
and the rights of Shooraj Singh under 
the agreement. In fact it was only on 
the death of Sheoraj Singh that the 
plaintiff's object to his rights now in the 
possession of his widow. The case 
reported in Ilimtnai Bahadur v. Dhanpat 
Bai (16), dealt with a relinquishment 
of part of the property by a widow and 
her daughter in favour of the husband 
of a deceased daughter, who had no 
legal claim whatever ; and the persons 
who challenged it were not parties to 
the transictiou but persons who were 
minors at the time. On p. 338 it is 
stated : 

“It seems to us that the very highest at 
whioh the defenclant’s case can be put is that 
he in the year 1889, put forward a baseless 
claim and the ladies in order to avoid being 
forced into litigation, consented to give him 
the property in suit ..... it does not follow 
from that that there was a bona fide dispute, 
bona fide settled by members of the family. 
There is a great diSerenoe bet «een settlement of 
family disputes or even the screeniag of family 
scan dais and yielding up property on a threat 
of litigation. It is reasonable that the former 
should bind the family even though they may 
have been minors at the time. A transaction 
of the other kind can at best only bind the 
parties to it." 

Now it may be noted that in this 
case, it is stated on p. 336 that the 
widow gave part of her property to 
each of her two daughters still retaining, 
some of the property herself. On 
n. 338 it is stated 

“we think that the document, read as a whole 
clearly shows that what the mother did 
was to accelerate the saooesaion of her two 
d aughters.” 

(16) [1916] 38 All. 836=35 I, O. WB, ' 


We consider that similarly in the pre- 
sent case the agreement accelerated 
the succession of the daughters, and 
therefore at the time of the agreement 
the daughters had more than a mere 
spos successionis with which to bargain. 
The agreement therefore complies with 
the criteria laid down in Bama Aiyar 
V. Narayanasami Aiyar reported in 
A, I. R. 1926 Mad, 609, at p, 611 : 

'Tt is well estahlisbed that a bona fide 
family settlement of disputes or doubtful 
rights is binding on all the parties to the settle- 
ment. The rule in Stapleton v. 8tapleton{n) 
and fVifiiams v. lyiiHamfl) has always been 
applied in India, bus whore the object of the 
settlement is to effect a contingent, raver* 
sionary interest in the nature of a spes succes* 
sioniB the only way of doing it is by means of 
surrender, aocelerating the reversion and con- 
verting its contingent nature into a vested 
iaterest and thus destroying its character as a 
spes successionis.” 

Reference was next made for the 
plaintiffs to Gauri Nath Kakajiv. Gaya 
Kuar (18), where it is stated at p. 1176 
(of 26 A. L. J .) ; 

“If a Hindu dies leaving two widows they 
succeed as joint tenants with a right of sur- 
vivorship. .... Eaoh can deal as she pleases 
with her own life intcraat, but she cannot 
alienate any part of the corpus of the estate 
by gift or 1^11 BO as to prejudice the tights of 
the survivor or a future reversioner.” 


We consider that the action of the, 
two plaintiffs in executing the agree* 
ment of Ist May 1898 comes within tbSj 
words "eaoh can deal as she pleases 
with her own life interest.” The plain- 
tiffs ohose to give up their chance of 
obtaining a larger share of the estate 
on the death of their mother in return 
for the advantages of the annuity in the 


case oi Mfc. Badhi and the imtnecliaw 
enjoyment of one-fifth of the estate in 
the case of Mt. Dulari, Having made 
that agreement and acted on it, it is 
now open to the plaintiffs to repudiate it* 

The plaintiffs next relied on Bat F®*"* 
vaii V. Dayabhai Manchkaram (19)* 
this case a widow was iu possession 
of the estate and she, along with 
daughter the plaintiff, made a gift o 
part of the property to the defendan 
who were the minor sons of a 
daughter. ' fter the death of her fflo 
the plaintiff sued to recover 
perty on the ground that the deed w 
invalid as it conveyed her chanc e^ 


(17) 

(19) 

(19) 


21 L. J. Oh. 434=9 Sim. (N. S*) 21J- -5 

A. I. B. 1928 P. 0. 251=111 I* 0* 

I. A. 399 (P.a). _ .« 

[1920] 44 Bom. 438=58 1. 0. Sw* 
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surviving her mofcher. The gift by 
pl&iatiff was held to be invalid because 
it was a transfer oontx*ary to S. 6 (a), 
T,^ P. Act, and there was no rule of 
Hindu law recognizing the validity of 
'Such a transfer which' was of a mere 
spes suocessionis. 

Now it 13 true that this case resem- 
bles the present case in the fact that 
the plaintiff was a party to the transac- 
tion! to aside. But there are 

essential points of difiference. In the 
case quoted there was an actual transfer. 
In the case before us we consider that 
Ahe agreement did not amount to a 
transfer within the meaning of S. 5, 
T. P, Act, so far as the daughters were 
concerned. No daughter made any con- 
veyance of property. What happened 
was that the mother made a transfer of 
her life interest in four parts of the 
property to her different daughters and 
the daughters agreed to that transfer 
by the mother, which accelerated their 
life estates in those parts. Further, the 
daughters agreed that on the death of 
any one of the three daughters the share 
of that daughter would go to her male 
issue if there was any male issue then 
alive. Such an agreement was quite a 
4i£ferent matter from a transfer to any 
male issue. Thera was no transfer of 
the^ chance of succeeding to an estate, 
which would be invalid by S. 6 (a), 

P. Act, nor was there any transfer of 
a spes sucoessionis which would be in- 
valid by Hindu law. There was merely 
an agreement between tbe daughters to 
enjoy their life interests in a certain 
way. The surrender of the mother 
caused those life interests to commence, 
and therefore the agreement dealt with 
actual life estates in being and not with 
*be spes sucoessionis at some future 
oate.^ Another point of differenoe is 
that in the case quoted there was no 
question of a family settlement, but in 
the case before us the agreement settled 
the way the property was to be enjoyed 
hy the family. Beference was also made 

Singh v, Qaya Singh 
(20) te p. 603 (of 45 Cal .) : 

A Hindi! ravdrsioaar has no right or tntarast 
in pneientl in tha property which the /amale 
^nar holds for her life. Until it vests in him 
death, should ha survive her, he has 
nothing to assign or to relinquish, or even to 
waiinlt to his heirs. His right beoomes eon 
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Crete only on her demise; until then it is mere 
spes suocessionis.” 

The present case is differentiated on 
two grounds : the action of the mother 
accelerated tha life interests, and after 
the death of tbe mother the plaintiffs 
continued to act on tbe agreement An 
other argument of the defence ie ttai 
the plaintiffs are estopped under S. 115 
Evidence Act, from setting up a claim’ 
contrary to their agreement. In execu- 
ting that agreement the plaintiffs made 
a representation that they agreed to 
that division of the estate for the period 
of their lives, and that they would not 
pub forward any claim on the death of 
their mother to a larger share of the 
estate. These representations have been 
acted upon by the parties and we con- 
sider that the plaintiffs are estopped 
from setting up their present claim. 

Wo consider that both on the grounds 
of family arrangement and on the 
grounds of^ estoppel the case of tha 
plaintiffs fails, and we allow the appeal 
of the defendants with costs and we 
dismiss the appeal and the suit of the 
plaintiffs with costs in both Courts. 
V,B./r,K. Order accordingly^ 
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Boys, J. 

Noor Muhammad — Judgment-debtor 
— Applicant. 

V. 

Mahmud Khan Fayaz Khan and 
Opposite Parties. 

Civil Revn. No. 39 of 1930, Decided 
on 29tb May 1930, from order of 
Sm. C. C. Judge, Allahabad, D/- 30bh 
November 1929. 

JS(a) Civil P. C, S. U— A deciiion in 
judgment-debtor's absence without notice 
to him is not rei judicata. 

A matter decided behind -the hack of the 
judgment 'debtor without notice to him may 
well have been decided in accordance with 
law, but it canuot be held to b) res j'udicata, 

(b) Limitation Act, S'. 3— Executini; Court 
must determine the question of limitation. 

Any Court having an application for execu- 
tion made to it must suo m3tu determine the 
qnesMon of limitation. It has not only power 
but duty to determine suoh questiou : 16 All, 

390 and 15 Bom, 28, Bef. ; A, I. B. 1924 Mad, 

673, Dist, ^ [P 700 C 2J 

Zamir-uUHaq — for Applicant- 
Qajadhar Prasad Bhargova — for Op- 
posite Parties. 

Judgment. — This is the judgment- 
debtor’s application in revision of an 
order of a Court to which' a Small 
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Causes Court decree had been trans- 
ferred for execution rejecting an objec- 
tion by the judgment-debtor that the 
application for execution was barred 
by limitation, the rejection being 
founded on the view that the question 
of limitation had already been decided 
and was therefore res judicata. The 
judgment-debtor contends that though 
the question of limitation was decided 
by the Court tran-sfen ing the decree, 
that decision was not res judicata. 
The facts are as follows : 

On 27t]i April 1922 the decree-holder, 
respondent here, obtained a simple 
money decree. On 18th July 1924 be 
applied for transfer of the decree for 
execution to Allahabad, bub allowed 
that application to bo dismissed in 
default. On 23rd May 1928 the decree- 
holder certilied to the Court a payment 
in part discharge of the decree. On 
19th December 1928, the decree-holder 
applied for transfer of his decree to 
Allahabad to enable him to execute for 
tho balance against property of the 
judgment-debtor situated in Allahabad. 
It is the order on this application that 
has been held to constitute the ques- 
tion of limitation res judicata and in 
my view wrongly held. Upon receipt 
of this application the munsarin of the 
Court detailed certain of the prelimin- 
ary history of the case and expressed 
some doubts as to whether the applica- 
tion was not beyond time, but the 
learned Judge of the Court of Small 
Causes upon that report recorded a 
brief order that tho application was 
" within time ” and ordered the transfer 
as asked for. The order as to limita- 
tion and the order as to transfer were 
made without notice to the judgment- 
debtor. On 12th March 1929 the de- 
cree-holder applied to the Allahabad 
Court for execution, and on 22nd May 
1929, the judgment-debtor filed an 
objection that the application was bar- 
red by limitation. The learned Judge 
of the Court of Small Causes dismissed 
this objection saying : 

“ The decree under execution has been re- 
ceived from the StnalhOausa Court, Agra, and 
before that Court tho question as to limitation 
arose. That Court decided that the execution 
petition is within time. The question as to 
limitation being thus once decided between 
the parties it cannot be reopened suhso* 
queutly in another Court.*’ 

This was in fact a finding that the 


question of limitation was res judicata. 
In this I cannot agree. A matter 
decided behind the back of the judg- 
ment-debtor without notice to him may 
well have been decided in accordance 
with law, but it cannot be held to be 
res judicata. For tho respondent de-j 
cree- holder it is contended that the case 
should not be sent back to the lower 
Court to decide the question of limita- 
tion because that Court, as it is con- 
tended, would have no jurisdiction to 
decide the question, and any such ques- 
tion must be decided by the Court 
which passed the decree. In support 
of this proposition I have been referred 
to certain cases, but in my view none 
of them is in point It was held in 
Bamu Bai v. Dayal Singh (l) that the 
Court which passed the decree had 
power to decide a question of limita- 
tion. But there was no finding that a 
Court receiving the decree and having 
an application for execution made to it 
had no power in any circumstances to 
decide that question of limitation.^ I 
have been also referred to BajitdgtTi- 
pathy V. Bhavani (2). That case, how- 
ever, is clearly distinguishable, for 
notice had been given to the judgment- 
debtor and the matter could therefors 
be held to be res judicata. The deci- 
sion reported in Jlu&ein Ahmad v. 
Mohammad (3), so far as it is appli- 
cable, is rather against the respondent 
than otherwise. But it is a judgment 
of a few lines .and the facts are not 
apparent in their entirety. The an- 
swer to the question of the Courts 
jurisdiction appears to me to be found 
in S, 3, Lim. Act. It is admitted m 
this case that no application for^ execu- 
tion was made to the Court passing tne 
decree, but merely an application for 
transfer of tho decree. But even hft 
it been otherwise we have clearly an 
application for execution made to tne 
receiving Court at Allahabad, and- J 
S. 3, Lim. Act, any Court having an 
application made to it must po ino 
determine the question of limita i^* 
The answer to that question may 
easy or it may be difficult, but it la 
feat that it has not merely 
a duty to determine the ques 

1) [1894] 16 All. 390=(1894) A. 

2) A. I. R. 1924 Mad. 673=80 1. C, 

Mad. 641. 

(3) [1891] 15 Bom. 98. 
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I therefore set aside the order of the 
lower Court and return the case to that 
Court to decide the objeotion of the 
judgment'debtort Costs of this revi- 
eioD will abide the result. 

G.p,/k.K. Cdse remdnded. 
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Sen , J, 

Kalian — Applicant. 

V. 

Nanhe — Opposite Party. 

Civil Eevn. No. 44 of 1930, Decided 
on 23rd May 1930, from order of City 

Munsif, Bareilly, D/- 5th December 
1929. 

Civil P. C., S. 151 ■“ Inherent juris* 
diction to overset former order — Courts can 
strike out defence and pass ex*parte decree 
against defendant. 

The Court has an inherent jurisdiction to 
oversei the former order, striking out tho de- 
passing an ex parte decree against 
the defendant. The mere fact that the defen- 
dant had a right of appeal under Civil P. C., 
O. 43, R, 1, 0], (fj, from the order striking off 
hifl defence does not preclude the Court below 
from exercising jurisdiction in setting aside 
expaite decree which has been wrongly and 
illegally passed, [p 701 C 1] 

O, S, Pdthdk — ’for Applicant. 

P. ilf, L, Vermd — for Opposite Party. 

Judginent, — This Court in its exercise 
fthe revisional jurisdiction is reluctant 
>to interfere with an order passed by the 
‘Court below upon a technical ground of 
either an error of law or an irregularity 
of procedure. The revisional jurisdic- 
*tion has to be exercised with a view to 
■prevent a miscarriage of justice. The 
order passed by the Court below is pre- 
eminently just. The Court had beyond 
all doubt an inherent jurisdiction to 
I overset its former order, striking out 
Ithe defence and passing an ex parte 
, decree against the defendant. The 
mere fact -that the defendant hid a 
right of appeal under 0. 43, B. 1, 01. (f), 
Civil P, 0., from the order striking off 
his defence does not preclude the Court 
i!*®low from exercising its inherent juris- 
diction in setting aside an ex parte 
deoree which bad been wrongly or il- 
nlegally passed. The present application 
for revision does not satisfy the condi- 
tions laid down in 8, 116, Civil P. 0. I 
-accordingly dismiss this application 
with costs including in this Court fees 
on the higher scale, 

G.P./B.E Application dismUicd* 
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Sue AIM AN, J. 

Sital Prasad — Applicant, 

V. 

Pearey Lai and others — Plaintiffs 
and Defendants — Opposite Parties. 

Civil Bevn. No. 18 of 1930, Decided on 
6th May 1930. from order of Munsif, 
Meerut, D/- 19th December 1929. 

(a) Civil P. C., O. 30, R. 6 - Right of 
partn6r suBtl ag&inst in name of firm to ap- 
pear in^ suit — Partner's opinion that his 
rights will not be represented properly by 
impleaded partner or that his interest is ad- 
verse to that of latter Individual appear- 
ance should justly be allowed, 

Rule 6 implies tho right of any partner who 
has bean sued against in the name of firm to 
appear in the suit. If any partner considers 
that his rights will not be adequately repre- 
sented by the other partner who has been im- 
pleaded, or that his interest is adverse to that 
of the other partner, it is just and fair that he 
should be allowed to appear individually and 
resist the claim. [P 702 0 1] 

iit (b)^ Civil P. C,, S. IIS — Suit against 
firm— Filing of written statement by a part- 
ner not permitted — Court's order is final 
finding as against that partner — Case is 
“case decided*’ within S, 115, 

In a suit against a firm an order refusing 
permission to a partner to file a written state- 
ment to resist the claim was passed. 

Held ; that as the order passed was not ap- 
pealable and the partner would have no right 
of appeal from decree which would be passed 
against the firm in his absence, the case is 
“case decided” within 3. 115. [P 702 C 2] 

K, N» Laghate — for Applicant. 

S. N. Gupta — for Opposite Parties. 
Judgment, — This is an application 
in revision from an order dated 19th 
December 1929, passed by the Munsif of 
Meerut refusing permission to Sital Pra- 
sad to hie a written statement. The 
suit was brought by the plaintiffs 
against the firm of Upper India Trading 
Company through its proprietor Maha- 
bir Prasad and another defendant. Ma- 
babir Prasad filed a written statement 
on behalf of the firm pleading inter alia 
that there was another partner of tho 
firm. At a late stage in the case Sital 
Prasad appeared claiming to be one of 
the partners of the firm and applying 
for permission to.fila a written statement. 
His application was resisted by the plain- 
tiffs and has been dismissed. 

Under 0. 21, B, 5Q where a decree has 
been passed against a firm, execution 
may be granted against the property of 
the partnership or against any person 
who has appeared in his own name under 
B. 6 or B. 7, 0. 30 or who has admitted on 
the pleadings or has been adjudged to 
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1)0 a parciior as well as against any person laid down is that no revision lies from- 
who lias been individually served as a the order determining one of the several 
partner with a summons and has failed issues arising in the case while the suit 
to ajipcar. If tlierefore a decree is al- is still ponding. So far as Sifcal Prasad 
lowed to he passed against the firm the is concerned the Court has come to a. 
partners of it would ho handicapped final finding as against him and his right 
wlien tlie time for its execution arrives to file a written statement has been 


and they would hardly have any defence 
to resist its execution against the pro- 
perty of the partnership. An ordinary 
firm is not a rogistorocl corporation, but 
is merely a partnership which under 0. 
30 is allowed to ho sued in the name of 
the firm under whicii business is carried 
on. 

r>ut the real defendants are partners 
in the firm who aro the owners in com- 
mon of its assets and are liable for its 
debts. H. f) of that order provides that 
when the paitners are sued as partners 
in the name of the firm they shall ap- 
pear individually in their own names, 
but that the suit shall nevertheless be 
continued in the name of the firm. This 
obviously implies the right of any part- 
ner who has been sued against to appear 
;in the case. If any partner considers 
ithat bis rights will not be adequately 
Ire presented by the other partner who 
jhas been impleaded or that his interest 
'is adverse to that of the other partner, 
;it is only just and fair that ha should 
be allowed to appear individually and 
resist the claim. In the present case 
the plea put forward by Sital Prasad is 
to the effect that the debt sued upon is 
not one due from the firm at all but 
from Mahabir Prasad personally and 
that therefore the firm is not liable. 
Mahabir Prasad cannot adequately re- 
present Bital Prasad in such a contro- 
versy. If Sital Prasad is deprived of 
the right to defend the claim he would 
find himself in a helpless position when 
the time for the execution of the decree 
comes, and it seems to bo against natural 
justice that Sital Prasad should be pre- 
vented from filing the written statement 
at this stage aud yet be held bound by 
the decree which may be passed against 
the firm behind his back. 

A preliminary objection is taken on 
behalf of the respondent that no revi- 
sion lies from this interlocutory order 
and that therefore this Court has no 
jurisdiction to set the matter right. 
The word “case” oooorring in S. 115 has 
not been defined anywhere in the Code, 
and all that the recent Full Bench has 


taken away. So far as he is concerned 
he is out of Court and the proceeding, 
initiated by him has come to an end. 
He has no right of appeal from the order 
nor would he have a right of appeal 
from the decree which will ultimately 
be passed against the firm, as he will be 
no party to it. Much less would it be of 
any advantage to him when he has not 
been allowed to produce any evidence to. 
substantiate his plea, I would therefore! 
think that this is a case decided against 
Sital Prasad within the meaning of S. 
115, Civil P. C., and is not a mere ad- 
judication on an issue in a case while 
the suit is still pending against him. 

Even if there were any doubt as re- 
gards the applicability of S. 115, 1 think 
this Court should interfere in exercise of 
its power of superintendence under S.. 
107, Government of India Act, because 
the order of the Court below is against 
natural justice. I accordingly allow 
this application iu revision and setting 
aside the order of the Court below direct 
that Sital Prasad should be given an 
opportunity to appear individually in 
his own name and file a written state- 
ment. The applicant will have his costs 
of this revision from the respondents. _ 
G.P./R.K. Bevision allowed. 
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Mukerji akd Boys, JJ. 

Harbans Deo Bai — Judgment-debto^ 
— Applicant. 

Baj Kumar Bai — Decree-holder 
Opposite Party, 

Execution Second Appeal No. 48 o 
1929, Decided on l3th May 1930, fro® 
decree of Dist. Judge, Gorakhpur, D/- 
2 nd May 1928. . 

(a) Civil P. C., S. 102-SuU on 
bond -Additional prayer to ***:!" 

dant from transferring bis immovable p 
perty — Stilt rtniatiti one cogm*® ® 
Court of Small Causeit , 

A Buit for money to be recovered on foo^^ * 
simple bond remains a suit jt-i-Laj 

Court of Small Causes in spite of an add«ij_ 
absurd and fiotitious prayer „|,f- im* 

to restrain defendant from feiansfetring 
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movable property ; 38 All, 293 ; 21 Bom. 248 • 
25 JBomi, 625 aad 24 Mad. 508, Foil. ’ 

(b) Civil ^P, C,, S, 115 — ’Error in arriving 
at concluiion cannot be »et right in 
reviiion. 

An error in arriving at tho oonolusion at 
which lower Court did arrive cannot bo sot 
right by taking up the matter in revision, for 
error is not an irregularity : li Cal. 6 (P. G.), 
Foil. [P 704 0 1 ] 

Haribans Sahai—iov Applicant. 

M. L. Agarwala—ioi' Opposite Party, 

Mukerji, J, — This second appeal 
Arose Tinder the following circurn- 
stances : 

The respondent Rajkumar Ram 
brought a suit for recovery of a small 
sum of money, viz. Rs. 185, on foot of a 
simple bond alleged to have been exe- 
cuted by the appellant Harbans Deo Rai. 
To the suit, besides the prayer for re- 
covery of the sum of Rs. 185, the plain- 
tiff added a prayer for an injunction 
restraining the defendant from dispos- 
ing of his immovable property on the 
ground that he was likely to dispose of 
the property on hearing of the suit. 
The suit was not defended. It was 
decreed so far as the prayer for recovery 
of money went, but was dismissed as 
regards the prayer for injunction. The 
prayer for injunction was obviously a 
dodge to oust the jurisdiction of the 
Court of Small Causes, or to give a right 
of appeal to the plaintiff if the' suit was 
decided against him. In any case 
by no^ conceivable means could the ^ 
plaintiff have ever thought of there 
being ^ chance of his getting an injunc- 
tion against the defendant restraining 
him from transferring his immovable 
property in the very suit in which he 
claimed the money. 

The decree was put into execution 
and it was transferred for execution to 
the Court of the Munsif of Deoria. The 
Court which passed the decree was the 
Munsif of Gorakhpur. 

In the Court of the Munsif of Gorakh- 
pur an objection was filed by the 
judgment- debtor, the present appellant 
Harbans Deo Rai, objecting to the execu- 
tion on the ground that it was barred by 
limitation. The Munsif held that the 
execution was not barred by time. 
Isuoring this judgment the judgment- 
debtor went before the Munsif at Deoria 
And raised the same plea of limitation, 
^he Munsif of Deoria held that the 
ipplioatioD for execution was barred by 


time, The decree- holder thereupon ap- 
pealed to the learned District Judge of 

Gorakhpur, and the Judge in an elabo- 
late judgment came to the conclusion 
that the judgment of the Munsif of 
Gorakhpur.to the effect that the execu- 
tion was time barred was an effective 
judgment and operated as res judicata 
and the Munsif of Deoria was therefore 
precluded from coming to a contrary 
conclusion. 

Against this judgment of the learned 
District Judge of Gorakhpur the judg- 
ment-debtor filed an application in 
revision to this Court. When the appli- 
cation came up for hearing, the 
judgment-debtor asked that the appli- 
cation might be converted into a second 
appeal. It was accordingly done. 

The first question that arises is whe-l 
ther a second appeal is competent. The 
suit was no doubt one cognizable by 
the Court of Small Causes, being a suit 
for money to be recovered on foot of a 
simple bond. Bub it it is said that 
there was the prayer for an injunetionj 
to be issued against the defendant res- 
training him from transferring his im- 
movable property and thereby hindering 
the execution of the decree. As we 
have already stated, that was a prayer 
which the plaintiff could never hope to 
gain. It was as absurd a prayer to be 
added to a suit for money as could pos- 
sibly have been conceived. It has been 
held in numerous cases decided by this 
and other High Courts that a jurisdic- 
tion of a Court of Small Causes (for the 
matter of that of any other Court) could 
not be ousted by adopting any dodge 
which is capable of being discovered. 
The prayer was not bona fide one and, 
if it was added, it could not oust the 
jurisdiction of the Court of Small Causes 
from taking cognizance of the case. No 
authority is needed for such a clear 
proposition of law, yet the following 
cases may bo referred to : see Chkotu 
V. Jawahir ( 1 ), Naraijan Bhaskar v. 
Balaji Bapuji Kkoi (£), Vinayak Oanga- 
dhar v. Erishnarao Sakharam f3) and 
Harischandra Deo v. Narayan (4), We 
are therefore of opinion that the suit 
remained a suit for recovery of money 
on a simple money bond and therefore 

(l) [ 1906 J 28 All. 293=3 A. h. J. 23 ={ 1906 ) 

A. W. N. 29. 

2) [1697] 21 Bom. 248, 

|3) [1901] 26 Bom. 625=8 Bom. h. B, 289. 

;4) [1901] 24 Uad. 508. 
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a suit cognizable bj' a Court of Small 
Causes in spite of the fictitious prayer 
added to it. That being our conclusion 
wo are hound to and do hold that no 
second appeal lay to this Court from a 
matter arising in the execution of the 
decree. 

The next point is whether wo should 
not take up, as desired by the learned 
counsel for the judgment-debtor, the 
matter in revision. To this prayer wo 
find this difficulty that the judgment 
complained of is the judgment of 
the learned District Judge. He took 
cognizance of the matter by way of an 
appeal and he was competent to hear 
the appeal. His competence to hear 
the appeal not being denied, the whole 
question remains whether, assuming 
that he made an error in arriving at thoi 
conclusion at which lie did arrive we^ 
can set him right by taking up the 
matter in revision. There was no ques- 
;tion of jurisdiction, for the learned 
District Judge had jurisdiction to hear 
the appeal. He committed no irregu- 
Jarity in the matter of bearing the ap- 
Ipeal. An error is not an irregularity. 
iTbe utmost that he may have committed 
jw as an error of judgment — wa do not 
suggest that he committed an error. 
We Jiold therefore that no revision 
lies ; see Ainir Husain v. Sheo Bahsh 
(5). In the result we dismiss the appeal 
with costs. 

S.N./r .k. Appeal dismissed. 

(5) [1885] 11 Cal. 6=11 I. A. 237 (P. C.). 
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King and Bennet, JJ. 

Dr. Bishamhhar Sahi Gupta — Plain- 
tiff — -Appellant. 

V. 

Bahii Skambhu Dayal and another — 
Defendants — Respondents. 

Second Appeal No. 70 of 1927, Deci- 
ded on 21st February 1930, against de- 
cree of Addl, Sub-Judge, Etawah, D/- 
29th May 1926. 

(a) Civil P. C., S. 80 — Act purporting to 
be done in official capacity — Meaning ex- 
plained, 

If the act was one such as is ordinarily done 
by the ofiScer in the course of bis official 
duties, and bo considered binsself to be acting 
as a public officer and desired other persons to 
consider that be was so acting, the act clearly 
purports to be done in bis official capacity 
within the ordinary meaning of the term "pur- 
port.*’ The motives with which the act was 
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done do not eutec into the question at all : 
A. I. R. 1924 AIL 851, Foil ; 1 A. L. J. 301 

and 26 All. 220, Dist. [P 705 C 2] 

(b) U. P. Municipalities Act (11 of 1916), 
S. 326— Suit for libel arising out of act 
done by Municipal Officer prima facie in 
official capacity — ^Notice under S. 326 is 
necessary. 

Suit for libel, against a member of the 
Municipal Board or an officer of the Muni- 
cipality for an act which prima facie appears 
to be done in his official capacity requires a 
notice under the Municipalities Act : 33 AU. 
HO,. Ref, [P 705 0 2] 

K. N, Katju — for Appellants. 

S, N. Mukerji and Mtikhtar Ahmad^ 
for Respondents, 

Bennet, J.— This is a second appeal 
brought by the plaintiff whose suit for 
damages for libel has been dismissed by 
both the lower Courts. The sole ques- 
tion before us is whether the suit is 
barred by limitation. The plaintifi is a 
medical practitioner of the town of 
Etawah, and as such he was bound to 
report to the Municipal Board cases of 
infectious diseases. The facts, as found 
proved, are that on 29th January 1924 
the plaintiff treated a case of plague, 
and that on 30bh January, he wrote a 
letter reporting the case to the Muni- 
cipal Board, and sent that letter to the 
office of the Board, but as no one was 
there, thellettei' was returned. He sent 
the letter again on 31st January, at 
6 p. m,, and at that time the Municipal 
Secretary was absent from the office. 
The head clerk was in the office, and be 
* received the letter. It was accom- 
panied by a despatch book, and in that 
despatch book no date for sending tbi^ 
letter was entered. The two letters 
entered above it are dated as sent on 
29th January. Accordingly it appeared 
to the head clerk that an attempt was 
being made to represent that this letter 
also was sent on 29th January, whereas 
the letter itself bore the date 30tn 
January. The head clerk apparently 
considered that he might get 
trouble if he endorsed on the letter or 
the despatch book that he had receive 
the letter on 31st January, He, there- 
fore, referred the matter to defen- 
dant 1. B. Shambhu Dayal, a member oi 
the Municipal Board, who was presen- 
in the office. This defendant is also 
member of the public health commi e ( 
and the reporting of cases of **^^*®? 
diseases was under the rules of . 
public health committee. Defeedan 
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tihorsupOQ DQHids au entry in the des- 
patch book which runs as follows : 

“This was received before me at 6-10 p. m. 
on 31st January 1924, by the office head clerk 
and brought before me. The letter No. 231 is 
dated 30fch January 1024, and is entered in the 
despatch register on 29th, i. o., one day before 
the plague case was oximined. What a fancy 
falsehood.” 

The cause of action arose on 31st 
January 1924. On 5th February 1924, 
plaintiff served a notice to the defen- 
dants, claiming from defendant 1, 
Rs, 2,000 as damages for defamation and 
an apology. The plaint sets forth in 
para. 6 that as defendants did not pay 
the damages and did not apologize, 
hence the suit is brought. The date of 
bringing the suit was 30th January 
1925, that is it was brought just within 
the period of one year allowed by the 
Limitation Act. Bat the period al- 
lowed by S, 326, sub-S. (3), Municipal- 
ities Act (Act 11 of 1916) is six months 
from the date of the cause of action. 
The question, therefore, is whether 
S, 326, Municipalities Act applies or not. 
The plaintifl, although he gave notice 
to the defendants, now claims in his 
grounds of anpeal that no notice under 
S. 326, sub-S. (l) was necessary* We 
may note that the case is now proceed- 
ing against defendant 1 only, because 
a compromise- has been entered into 
with defendant 2 under which the 
plaintiff has withdrawn the suit against 

‘defendant 2 , 

Both the Courts below have found as 
a matter of fact that the defendants 
acted in their capacity of public ser- 
"vants. These findings are based on the 
circumstances under which the act 
complained of took place. It has, how- 
ever, ^ been ' argued before us that the 
<lU68tion as bo whether a man acted in 
an official capacity is not such a ques- 
tion of fact as is concluded by a finding 
of a lower appellate Court, and refer- 
once^ is made to Mumtaz Hus&in v. 
Tiewis (1) where a Bench of this Court 
had reversed apparently a finding of 
fact of a lower appellate Court that the 
oefeudant had acted in an official capa* 
oity, Referenee is made to this ruling 
where it was held that when a public 
-officer employs insulting language to a 
subordinate and assaults him, the pub. 
lie officer is not entitled to notied^under 
424, Civil P, C., 1882. Reference 

. (1) [1910] 7 A, If, J 301=5 1. e. 467. 


is also made to Muhammad Sa 
Ahmad v. Patina Lial (2) which was a 
suit for damages against a Sub-Inspec- 
tor for wrongful confinement not in 
good faith, but maliciously and with- 
out cause. It was held on p. 222 : 

‘ lu tha present case it has been found that 
the defendant did not purport to act in good 
faith in pursuance of the law, but took ad- 
vantage of his position as a police officer to com- 
mit illegal and tortious acts, maliciously and 
without cause. He was not, therefore, entitled 

to any notice under the sections referred to 
above.” 

There is, therefore, a distinction in 
this case of Muhammad Saddiq Ahmad 
V. Fauna Lai (2), that tha defendant 
did not purport to act in good faith, 
and therefore it could be said that no 
notice was required under S. 424, which 
. provides that no suit shall be instituted 
against a public officer in respect of an 
act purporting to be done by him in his 
official capacity. We consider that the 
two rulings above mentioned are also 
to be distinguished on the grounds that 
the acts committed were acts of vio- 
lence, whereas in the present case the 
writing of a note in the Municipal 
Board office is not an act of violence, 
bub is an act which prima facie appears 
to be done in an official capacity. We 
would refer to Abdiil Eahim v. Abdul 
Rahman (3) where it was held that 
notice was required under S. 80, Civil 
P. 0., for a suit for libel against a Sub- 
Inspector for entering tha name of the 
plaintiff in the history sheet, although 
that entry was made maliciously and 
from improper motives. It was held 
that S. 80 does not require that the 
acts should be done in good faith. 
Further, it was held on p. 886 [of 46 
AIL ) : 

**If the a<jt was ona suob as is ordiuaTily dons 
by the officor iu the courss of his official du- 
ties, and ha C3iisidered bimsolf to bo acting as 
a public officer aud desired other persons to 
consider that he was so acting, the act clearly 
purports to be done in his official capacity 
within the ordinary meaning of tha term 
“ purport.” The motives with which the act 
was done do not enter Into the queetioa.at all,” 

In Jugul Kishore v, Jugul Kishore 
(4) it was held that a suit against a 
member of the Municipal Board for 
damages for malicious proseent*^ * ^ 
tiated on his report to th^*^ 


(2) [1903] 26 All. 320=(1903) A. 
(3J A. I. B. 1921 All. 851=46 All. 
(4) [1911] 83 All. 510=10 I. C. 1 
509 « » 
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quires notice under the Municipalities 
Act. Having regard to the principles laid 
down in these rulings, we consider that 
the lower appellate Court was correct 
in holding that defendant- respondeat 1 
was acting in his official capacity and 
purported to act in his official capacity 
when he made the note in question. 
There is no need to consider whether 
the note w^as written from malice or im- 
Iproper motives. Tho mere fact that 
jthe defendant purported to act in his 
official capacity renders it necessary for 
the plaintiff bo comply with tho pro- 
visions of S, 326, Municipalities Act, 
and one of those provisions is that the 
'Suit must be brought within six months 
of the cause of action arising. Accord- 
ingly wo hold that the suit of the 
plaintiff-appellant was brought beyond 
the period of limitation, and we dis- 
miss this appeal with costs to defen- 
dant-respondent 1. 

v.B./rjc, Appeci,l dismissed. 
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SULAIMAN AND KENDALL, JJ. 

Sheopujan Rai — Defendant — Appel- 
lant. 

V. 

Bishnath Rai and others Plaintiffs 
and Defendants — Respondents. 

Second Appeal No, 185 of 1928, Deci- 
ded on 28th March 1930. 

(a) Agra Pre-emption Act {II of 1922], 
S, 18— Consolidation of suits but separate 
decrees and judgments — No separate appeals 
are necessary— Civil P. Ci, S, 96, 

When two suits undoubtedly are in respect 
of the same transactioD and have been counec 
ted by making the plaintiff in one, tho defen- 
dants in the other, and vice versa, it muet bo 
assumed that they were oonsolidated, and even 
though separate copies of the judgment and the 
decree bo placed on the record of the oases it 
must be held that there was one cousrlidated 
decree and it is not necessary for a party to 
file moie than one appeal provided the party 
against whom he wants to press his appeal is 
impleaded as respondent, pro forma or other* 
wise, [P 707 0 1] 

(b) Agra Pre'cmption (amended) Act (9 of 
1929) — No retrospective effect, 

Theresia absolutely nothing either in the 
body of tbe Act, its title, preamble or marginal 
notes which would indicate that it was inten- 
ded to have a retrospective oSect : A, 1. ii, 
1922 P. C. 107; A. I. U. 1927 All. 1 and A. 1. ii, 
1927 Cal. 763, Ref. [P 709 0 1] 

(c) Interpretation of Statutes — New enact- 
ment passed during pendency of action is 
not retrospective unless so expressed or en- 
actment procedural, 

A new enactment or amendment of already 
existing euaotment passed during the pendency 


of an action, has not a retrospective effect un- 
less either it expressly says so or it lays down 
a mere rule of procedure which it is tbe duty 
of Court to follow . [P 709 C 1] 

(d) Interpretation of Statutes — Right to 
appeal is substantive right and cannot be 
taken away by subsequent enactment pasted 
during pendency of action — Civil P.C., S. 9S, 
Bight of appeal to a higher tribunal is a 
substantive right quite different from procedure 
and cannot be taken away by a subsequent 
enactment, even though no occasion for the 
exercise of that right had occurred due to the 
peudency of the suit : A. I. B, 1928 All. 437, 
(P.B.), FoU. ; Colonial Sujar Refining Co, Ltd. 
V. Irving, (L905) A. 0. 369, Ref. [P 709 C 1) 
(ej A^ra Pre-emption Act (11 of 1922), 
S. 20 — Deed of gift in favour of ostensible 
vendee when other vendees have defined 
and separate interest— -Decree in pre-emp- 
tion suit — All except ostensible vendee 
submit — Ostensible vendee can resist prer 
emptor’s claim to the extent of hU share. 
When sale is in favour of more than one 
person, all of whom have acquired distinct and 
defined share, but the sale deed ostsosibly 
stands in the name of one of them and this 
vendee obtains a deed of gift in his favour 
during the pendency of the suit even though 
the other vendees may submit to the pre-emp* 
tion decree, tbe ostensible vendee can resist the 
claim of tho pre-enaptor on the strength of his 
gift to the extent of his own fractional share ; 
A. I. B. 1926 All. 661 and .4. 1. R. 1929 All. 53, 
Ref. EP-707 0 2] 

Shiva Prasad Sinha — for Appellant- 

Krishna Murari Lai — for Respon- 
dents. 

Kendall, J. — This is an appeal by 
Sheopujan Rai; defendant, arising oat of 
a pre-emption suit. The facts of this 
case are complicated and it is therefore 
necessary to recite them in some detail. 

On 22nd July 1925 a sale deed was 
executed by the vendor in favour of 
Sheopujan Rai. On 23rd July 1926 a 
suit, No. 537, was filed by Bishnath m 
to pre-empt this sale. There was another 
suit No. 538 filed by Tulahi to pre-empt 
the same transaction. The rival pw* 
emptors were made pro-forma defendan s 
in each other's suits, and the two 8°“® 
were connected and tried tog^ber. 
During the pendency of these suits Sheo* 
pujan, the vendee, obtained a documeu 
purporting to be a deed of gift fro® 
Bindhachal, and on the basis of it 
the plea that he was on the same foo leg 

as the plaintiffs and had 
right to defeat their claim. 

August tbe plaintiffs in both the w 
applied to the Court to implead ^ 
other persons whose names bad no 
entered in the sale deed of SSnd 
1925, but whose names had at . 
stance of Sheopujan Rai been ®o 
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in the revenue papers. Two more suits 
were filed to challenge the transaction 
effected by the deed of gift on the ground 
that it was really a sale transaction and 
was liable to pre-emption. It is not neces- 
sary to refer to these latter suits any 
further, inasmuch as there is now a final 
finding of fact that the transaction was 
in reality one of gift and nob a sale. 

The trial Court overruled the defence 
of Sheopujan, the vendee, 0 !i the ground 
that he had associated with himself 
three other purchasers, although he had 
concealed their names, and that the gift 
being in his favour alone he could not 
take advantage of it. Both the suits 
were decreed. 

No appeal was preferred nominally in 
Suit No. 538 by any party ; but two ..ap- 
peals were filed from the main decree in 
Suit No, 537, one of which was by Bish- 
nath and the other by the vendee Sheo" 
pnjan Rai. 

Bishnath did not pay the pre-emption 
money in time and his claim stood dis- 
missed, His appeal therefore failed. 
The lower appellate Court, however, did 
not allow Sheopujan to press his appeal 
even as against Tulsi on the ground that 
he had not preferred any appeal in Suit 
No. 638 brought by him, The lower ap- 
pellate Court has also held that the 
vendee Sheopujan is not entitled to take 
advantage of the gift because he had in 

tL associated with himself certain 
other strangers. 

_ We think that the lower appellate 
Court was wrong in not allowing Sheo- 
pujan to press his appeal against Tulsi. 
Apparently his attention was not drawn 
to the provisions of 8. 18, Agra Pre- 
emption Act. Onder that section when 
two suits for pre-emption in respect of 
the same transfer are pending, they have 
to be consolidated and disposed of by a 
31 Dgla decree, and it is not necessary for 
*uy party aggrieved by such decree to 
ole moTO than one appeal. The two suits 
undoubtedly were in respect of the same 
transaotion and had been oonneoted. We 
must assnme that they wore oonsoli- 
i ^ ’ ftod even though separate copies 
of the judgment and the decree were 
pUoad On the record of the other case 
It^mnst be held that there was one con- 
solidated decree, and it was not neccs- 
for Sheopujan to file more than one 
j^Ppeal, iPulBi had been impleaded by 
Qim in appeal as a pro forma respondent, 
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and it was therefore open to him 
press his appeal as against Tulsi. 

Having read the judgment of th©' 
lowei appellate Court we have no doubt 
in our minds that it intended to find 
that the three other persons had in fact- 
been associated by Sheopujan in the- 
sale. "We must therefore take the find- 
ing to be that the sale was really in 
favour of four persons, although the 
sale deed ostensibly stood in the name 
of one of them. 

We do nob think that it was not per- 
missible to the Court below to record 
such a finding on the evidence. Sheo- 
pujan had himself admitted that these 
other persons had paid part of the sale- 
consideration and that ho had got their 
names mutated to the extent of one- 
fourth share each. The plaintiff was no 
party to that sale deed, and there was 
nothing to prevent him from establisbing- 
a fraud committed by Sheopujan in this 
way : that he took the sale deed in his 
own name although there had been a 
secret arrangement between him and 
his three associates to purchase the pro- 
perty together, and ho actually put them 
in possession of their respective shares. 

If the sale had been a joint one in- 
favour of all these four persons, the view^ 
taken by the Courts below would have 
been perfectly correct. Sheopujan, by 
taking a gift could not have improved 
his position when his other three associ- 
ates were still strangers to the mahal 
and could be defeated by the plaintiff. 
But it is clear that each of these four 
persons has got a defined one-fourth 
share in the property purchased. In this' 
respect their interests are distinct andl 
separate. The explanation to S. 22, Agra* 
Pre-emption Aub, makes it quite clear 
that the right to claim pre-emption 
against several joint purchasers cannot, 
be enforced when each purchaser has 
acquired a defined interest. The other 
purchasers have submitted to the decree 
and have not appealed, but Sheopujan 
has appealed from the whole decree. 
We think that Sheopujan was entitled 
to resist the plaintiffs’ claim on the 
strength of his gift to the extent of his 
own one-fourth share, though that gift 
was of DO avail to him qua the remain- 
ing shares. 

The learned advocate for the plaintiff 
has next argued that in view of the* 
recent enactment (Act 9 of 1929) it is- 


708 Allahabad Sheopujak v. Bis H NATH (Kendall, J,) 1930 


not open to Sheopujan to set up this 
deed of gift in his favour at all. This 
argument involves a consideration of the 
ijuostion whether this amending Act is 
applicable to the gift in this pending 
action. According to the law as it stood 
before the Agra Pre-emption Act was 
passed it was quite clear under a series of 
rulings of this Court that a defendant 
who took a gift pendente lite and before 
the first Court’s decree could success- 
fully defeat the claim if he thereby ac- 
quired the same status as the pre- 
emptor. After the passing of the Agra 
Pre-emption Act it was first held by a 
Bench of this Court in QiLdratunnissa 
Bibi V. Abdul Rashid (l) that the effect 
of Ss. 19 and 20 of the Act was to leave 
the old law intact. The noatter came up 
for consideration before a Full Bench of 
this Court in Ra?n Saran Das v. Bhag* 
ivat Prasad (2) which did not agree with 
the view expressed by the Bench as re- 
gards the interpretation put on S. 20, 
but agreed that the effect of S. 19 of the 
Act was to maintain the old law. It 
had bean pointedmufc in- Qudratunnissa’s 
case (l) that there was a great hard- 
ship on pre-emptors, and that this 
position of the law opened a wide- 
door for fraud and perjured evidence. 

The legislature has intervened and 
passed Act 9 of 1929 called the Agra 
Pre-emption (Amended) Act of 1929, 
The question for our consideration is 
whether this Act applies to this 
pending case. 

It was open to the legislature to 
consider that the view taken of the 
old S. 19 by the Full Bench of this 
Court was erroneous and to declare the 
correct law and indicate its original 
meaning. On the other hand the legis- 
lature could have accepted the in- 
terpretation put on that section by this 
Court and amended the law in order to 
remove the hardship. If the object 
were to declare the law as it has 
always stood we would expect that 
a declaratory Act with retrospective 
effect explaining the meaning of the 
legislature would be enacted. On the 
other hand if the law is to be altered 
and the hardship removed one would 
expect the Act to be amended. 

(l)A. I. R. 1926 All. 661=9G I. G. 549=43 
All. 616. ■ 

12) A. I. a. 1939 All. 53=113 I. 0. 442=51 
. All. 411 (P.B.). 


The preamble to this Act states : 

"Whereas it is expedient fmthec to amend 

the Agra Pre-emption Act, 1922 it is 

hereby enacted as follows”: 

There is nothing in the preamble to 
indicate that the legislature is declaring 
the law as it has always stood and that 
its object is merely to remove a doubt 
and explain its meaning. 

Certain words in S. 20 have been 
removed from one place in the section 
and inserted at another place. This is 
obviously to meet a technical objection 
that had bean previously raised. Bat 
the most important one is that anew 
proviso. to S. 19 has been added in the 
following words: 

“Provided that qd voluntacy transfer made 
in favour of the vendee after the instifcutioa 
of a suit for pre-emption shall defeat any right 
which the plaintiff had at the date of such 
institution”, 


This proviso is in the nature of an 
exception to the section and not by any 
means an explanation of it. Pnma 
facie therefore there is no reason to 
suppose that the Act is a mere de- 
claratory Act with retrospeetivo effect. 
We may point out that in the case of 
other Acts which stood on a much 


stronger footing it has been held that 
there was no presumption of rerospec- 
tiveness. Act 6 of 1913 was described 
is an Act to'declare the rights of Mussal* 
mans to make settlement, and the pre- 
amble stated: . 

’'Whereas doubts have arisen regarding tna 
validity of wakfs created hy persons professing 
the Mussalman faith, etc., and whereas it 
expedient to remove such doubts.” 

Nevertheless their Lordships of tji® 
Privy Council held in Solehfnan 
v. Salim-Ulldh, Bahadur (3) that in view 
of the phraseology used in the body o 
the Act it was not retrospective, 
may also mention that with regard to 
Act 27 of 1926, in which the preamble 

stated: . . . __ 

“whereas it is expedient to explain certain p ^ 
visions of the Transfer of Property . 

a majority of the Full Bench in 0*^ 
Nandan Kalicar v. Hanuman 
Marwari (4) held that in view 
the previous legislation the 
not retrospective. This view wa 
was also accepted by tbe 
High Court in Napra v. Sajer Pramani^ 
A I. B. 1927 Cat. 763. The 

(3) A. I. E. 1022 P. 0. 107=69 1. 0. 188=** 

«L A. 158=49 Oal, 820 (P. 0 .). *.1 

(4) A. I, R. 1927 All. 1=99 I. 0. 161-*® * 

25 (F. B.). 
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lature then intervenad to clarify tha 
law. 

Tho Act before us is nothing like 
either of these two enactments and there 
is absolutely nothing either in the body 
of the Act, its title, preamble, or margi- 
nal notes which would indicate that it 
was intended to have a retrospective 
effect. We may add that in this Act 
there are amendments of some .other 
sections also with which we are not at 
present concerned. 

It is well settled that a new enact- 
ment passed during the pendency of an 
action has not a retrospective effect 
unless either it expressly says so or it 
lays down a mere rule of procedure 
which it is the duty of Courts to follow. 
On the other hand, if the amendment 
relates to substantive rights,: as distinct 
from the adjective law, it cannot effect 
vested rights, and therefore would not 
be applicable to pending actions. In 
the case of the Golouidl Sufjctf Refining 
Co. Ld,'7. Irving (5) their Lordships of 
the Privy Council held that a right of 
appeal to a superior tribunal was a 
substantive right quite different from 
procedure and could not be taken away 
by a subsequent enactment, even though 
no occasion for the exercise of that 
right had occurred becjuaa the original 
suit was still pending. This view was 
of course accepted by a Full Bench of 
this Court in the case of Ram Singh v- 

Skanlcar Dayal (6) . 

It cannot be disputed that a right of 
pre-emption is a substantive right and 
18 not a mere matter of procedure, even 
though that right has been conferred by 
specific provisions of this Act. On the 
view of the Full Bench which is bind- 
ing upon usi the defendant under S. 19 
has a right to defeat tha plaintiffs* claim 
for pre-emption if he can acquire the 
same status as tha plaintiffs during the 
pendency of the suit. If a right to ap- 
peal is not a mere matter of procedure, 
a right to defeat the plaintiffs' claim in 
this way also must be a substantive 
right. This right was acquired by the 
defendant on the date when he took 
the deed of gift, which was before the 
first Court disposed of the case. It 
therefore seems to us that that right 

Is) [1905] A. 0. 869=74 L. J, P. 0. 77=92 

L. T. 78Sas31 T. L. B. 518. 

(6) A. 1. B. 1928 All. 487=111 1. 0. 6=50 All. 

905 (F. B.). 


cannot bo taken away by the new 
enactment which came into force only 
during the pendency of this second' 
appeal. 

The result therefore is that we allow 
the appeal in part, and modifying the de- 
cree of the Courts below decree the plain- 
tiffs, claim with re gard to three-fourths 
share in the property covered by tho sale- 
deed dated 22nd July 1925 on payment 
of three-fourths of the sale consideration 
within six weeks from tha date of tho 
preparation of this Court’s decree. His 
claim with regard to the one-fourth 
share of Sheopujan will stand dismissed. 
If there is default in the payment of 
the pre-emption money within the time 
fixed the plaintiffs, claim with regard to- 
the three-fourth share also will stand 
dismissed. As regards costs: in view of 
tha fact that the deed was taken during 
the pendency of the suit and the defen- 
dant has been guilty of fraudulent con- 
duct as well as because tha appeal has 
substantially failed, we direct that the 
plaintiff should have his costs from the 
defendant in all Courts including in this 
court fees on the higher scale, and the- 
defendant shall bear his own costs- 
throughout. 

v.B./n.K Appeal partly allowed, 
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Sen, J. 

Muhammad Ahmad Khan — Applicant:, 

V. 

Jai Ghand Lai and another — Opposite- 
Patties, 

Civil Revn. No. 43 of 1930, Decided 
on 23rd May 1930, ’from order of Sm. 

C. C, Judge, Aligarh, D/- i8th December 
1929. 

Evidence Act, -S. 92— -Suit on pro-note— 
One defendant having "witneis** before his- 
signature denying liability — Oral evidence 
to prove that ‘defendant was executant and 
hence liable under terms of contract was- 
held to be admissible. 

In a suit on pro-note alleged to have been 
ezeouted by two defendants one of them de- 
nied the ezeoutloD and lecelpt of oonaideration 
•and averred that he *bad signed as an attest- 
ing witness, oral evidence to prove that 
money bad been borrowed by both the 'defen- 
dants and that defendant having “ witue8s'’<ba 
fore his signature, was one of :the ezecutanfs 
and not a witnese, was allowed. 

Held : that the evidence adduced is not at 
vatianoe with the terms of the contract which 
is not afieotad by the word “witness" before 
defendant's signature and ie 'admissible under- 
S. 92, [P 710 0 1] 
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M. A, Aziv — for Applicant, 

5. 77 L. Gaur^iox Opposite Parties. 

Judgment. —The plantiff’s suit was 
for recovery of Rs. liC on a, promissory 
note dated loth June 1920, alleged to 
have been executed by the two defen- 
dants Ali Akbar and Mohammad Ahmad 
Khan, Defendant 1 did nob contest his 
liability. Defondaub 2 repudiated his 
liability altogether. He denied the 
execution and the receipt of considera- 
tion and averred that he was not the 
executant of the instrument but only an 
attesting witness and had signed as 
such. 

The Court below overruled this con- 
tention and decreed the suit against 
both defendants. The finding is clear 
and categorical and is couched in these 
terms: 

“The Qvideucs of tho piaiatiil convinces me 
thifc both the defendants borrowed Rs. 85 from 
the plaintiff, that both of them oxceiitod and 
signed the promissory note in suit in Urdu and 
that defendant 2 was not only an attesting 
witness as is alleged by him”. 

It is contended that inasmuch as the 
.defendant had put in the word "witness” 
Jiefove his signature .in Urdu, the Court 
below was not justified in allowing oral 
levidonce bo prove that the money had 
been borrowed by both the defendants 
and that defendant 2 was one of the 
lexecutants of the document and not a 
jwitness. No evidence has been adduced 
In this case at variance with the terms 
of the contract. The fact that the 
|defondant pub the word ’‘witness” before 
his noio did not affect the contract, the 
.terms of which are not disputed. 
Where evidence is adduced by the 
;plaintitl that a person signing his name 
in the promissory note (a document 
which is nob required to be attested) was 
one of the principal debtors and signed 
ithe document in evidence of hU duo ex- 
ecution, it would have been erroneous 
,on the part of the Court below to rule 
out the evidence on the ground that it 
was not admissible under S. 92, Evidence 
Act. I hold that the evidence was 
clearly admissible and the finding rests 
upon legal evidenf'e. The application 
for revision is theiefore not tenable on 
.‘any valid or reasonable ground. It is 
accordingly rejected with .costs, includ- 
ing in this Court fees on the higher 
scale. 

g.p./b.k. BevUion rejected^ 
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Sen and Niamatullah. JJ. 

Kh unni Mal Narain Dos— Plaintiffg 
— Applicants. 

V. 

Dioarha Das Baij Nath — Opposite 
Party. 

Civil Rovn. No. 99 of 1929, Decided 
on 13th May 1930, 

Evidence Acl, S. 34 — Scope, 

Relevant ontiies in account books anless 
corroborated are not sufficient to fasten liabi- 
lity upon a person, [P 711 Ol] 

.1. P. Bagchi — for Applicants, 

S. N. Gtipta~iox Opposite Party, 

Sen, J. — This is an application under 
S. ibt Provincial Small CauBe Conrts 
Act (Act 9 of 1887). Plaintiff applicant 
instituted a suit for recovery of 
Rs. 406-14-0 principal and Es. 77-13-0 
interest, in all, Rs. 484-11-0, on the 
allegation that there were certain 
transactions between the parties about 
the purchase and sala of silver bars 
which terminated in a loss to the plain- 
tiff and that the said loss was recover- 
able from the defendant. 

Plaintiff alleged that he sold 13 bare 
of silver to the defendant and in his 
turn purchased four bars from him. Tb0 
defendant alleged that the plaintiff did 
not soli more than four bars to him and 
that, as a matter of fact, ho had sold 
13 bars of silver to the plaintiff. The 
findings of the Court below may be 
summarized; 

(1) The defendant purchased 13 bars 
from the plaintiff and sold four bars to 
him, and 

(2) that these transactions were not 
of the nature of wager. . 

The Court below threw out the plain* 
tiff’s claim on the ground that the 

plaintiff had failed to substantiate th® 

loss alleged by him in the plain • 
Certain oral evidence was adduced^ Y 
the plaintiff in support of his olaiin. 
This evidence consisted mainly “J® 
statement and that of his munim. T e 
Court below has given reasons 
accepting the said statements. ^ 
plaintiff had further produced hiS ac- 
count books in support of his ca ■ 
Entries in the account books 
vanb evidence, but they aw not by o , 
selves sufficient to charge a person 
liability. S. 34. Evideoco Aot. provl- 

that: 
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^ entries in books of account regularly kept 
in the course of busiuoss are relevant when- 
ever they refer to a matter into -which the 
Court has to enquire, but such statements 
ehall not alone bo sufficient evidence to 
charge any persons with liability/’ 

Id other words relevant entries in 
account books unless corroborated are 
not sufheient to fasten liability upon a 
person. This is the view which has 
been taken by the Court below. We 
are of opiDiou that this application is 
without force, It is accordingly dismis- 
sed with costs including fees in this 
Court on the higher scale. 

s,n./b.k, llevi$io}i dismissed, 
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Sen and Niamatullah, JJ. 

Qayan Singh — Plaintiff —Applicant. 

V. 

Harhilas and Defendants — 

Opposite Parties. 

Civil Revn. No. 91 of 1929, Decided 
on 13th May 1930, from order of Dist. 

Judge, Agra, D /5th September 1928. 

Limitation Act, Art. 158 — ’* Partiei ” 
includes pleaders and other persons autho' 
rizedto take notice, 

Parties ” in .\tt. 159 ' cannot be confined 
to parties paTsoually and includes pleaders 
and other parsons specially authorizied by the 
parties to taka notice, [P 712 C 1] 

Cr, Agarwala — for Applicant. 

f?. N, Kunsru—ior Opposite Parties. 

Sen, J, — Hakim Gayan Singh had 
instituted a suit in the Court of the 
Subordinate Judge of Agra for rendi- 
tion of accounts on a dissolution of 


Allahabad 711 


vised, within the period of limitation 
prescribed by Art. 158, Dim. Act. 

On 17th March 1928, the trial Court 
made an order in express terms : 

" that the patties are to file objections, if any, 
to the award withia the period prescribed by 
law and the ease be put up for orders on SOth 
March 1928. ” 

This order was communicated to the 
pleaders of the parties coucerned and 
their .initials were obtained on the 
order-shoot. No objection was filed to 
the award till 28th March 1928. Ad- 
mittedly the objections were filed be- 
yond the time prescribed by Art. 158. 
The plaintiff,^ however, prayed for the 
period of limitation being extended in 
his favour under S. 5, Dim. Act, upon 
the ground that his son had mysteri- 
ously disappeared from home and that 
he was away from his house in search 
of his son for a number of 'days and 
did not return till the evening of 27th 
March 1928. He prayed that this 
period should be deducted. The Court 
below very properly refused to accede 
to this request. It was not within the 
descretion of the Court to enlarge the 
time prescribed by Art. 158 by invoking 
the aid of S. 6. It held that the obt 
jections were filed beyond ten days 
prescribed by law, overruled the objec- 
fcion and made the award a rule of the 
Court. 

An appeal was presented to the lower 
appellate Court on the ground that the 
period ought .to have been extended 


partnership. The suit was directed 
against Lala Harhilas and three other 
defendants. The matter was referred 
to arbitration and an award was given 
On 27th July 1927. We do not knov 7 
when this award was filed in Court ; 
aod notwithstanding our pressing for 
this information wo have not been 
able to elicit the exact date when the 
award was filed. Th3 Court, however, 
without waiting for the ten days within 
which an objection could be preferred 
to the award, made the awards a rule 
of the Court on 29th July 1927. An 
appeal was preferred. The lower ap- 
pellate Court set aside the decree 
passed on the award and remanded the 
case to the trial Court with the direef* 
tion that notice of the award should 
00 given to the appellant and an op- 
portunity given to him to file an objec- 
tion to the award if he were so ad- 


under S. 5, Ijim. Act. The lower ap- 
pellate Court held and rightly held 
that the plaintiff applicant was not en- 
titled to invoke the aid of S. 5, Lim. 
Act. It further found that the decree 
having bean passed in accordance with 
the award no appeal lay to it. It there- 
fore dismissed the appeal. 

The applicant comes before this Court 
in revision under S. 115, Civil P. 0, 
This is not a case in which there has 
been an erroneous assumption of • non- 
exercise or irregular exercise of juris- 
diction. It is clear to us that under 
the circumstances the present appl ioa- 
tioD for revision is not competent under 
S. 115, Civil P. G. Reliance has been 
placed upon the phraseology of Art. 158, 
ijim. Act (Aot;9 of 1908} under which the 
period for objections is ten days from 
the date when the award is filed in 
Court and notice of the filing «ha8 been 
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given to the parties. It has been con- 
touclei that no notice of the award was 
given to Hakim Gayan Singh, plaintiff, 
and that the notice given bo his pleader 
\vp ,5 not a notice 'given to the party 
concerned within the meaning of this 
article. No authority has been cited 
in support of this proposition. Par- 
ties ” in Art. IdS cannot he confined to 
parties personally and includes pleaders 
and other persons specially authorized 
,by the parties to take notice. Tho 
pieader to whom notice was given was 
a person so authorized. This applica- 
tion is without force and is dismissed 
with costs including in this Court fees 
on the higher scale. 

s.n./b.K, Bevision dismis$ed, 
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Sulaiman, J. 

Sheo Das and others — Defendants — 
Appellants. 

V. 

Sheo Dayal Singh — Plaintiff — Res- 
pondent. 

Second Appeal No. 1752 of 1928, De- 
cided on Gt!i May 1930, 

Evidence Act, Ss. 74 and 75 — Abstract 
$taten[ient prepared by palwari even though 
based on papers in his possession and filed 
in suit is only private document. 

An abstract; statement prepared by a patwari, 
even thou"li based on papers in his possession 
and filed in a suit, is only a piivato document, 
and a certified copy of it does not by itself 
prove the original. The original should be 
summoned and formally proved. [P 712 C 2] 

K, 0. Mital and Kedar Nath Sinha — ■ 
for Appellants. 

K. N, Laghate — lor Respondents, ' 

Judgment. — This is a defendants’ ap- 
peal arising out of a suit for a perpetual 
iniunction against the defendants res- 
training them from interfering with the 
plaintiff's possession over plots included 
is Lists A and B of the plaint. The 
main question in dispute was whether 
the plaintiff, who was the larabardar, 
was in exclusive possession of these plots 
and the defendants were wrongfully in- 
terfering with his possession by grant- 
ing leases of some of those plots. The 
first Court decided in favour of the de- 
fendants holding that the plots in dis- 
pute have not been in sole possession of 
the plaintiff and dismissed the suit. On 
appeal by the plaintiff the lower appel- 
late Court has held otherwise and de- 
creedt he claim. The finding as to the 
exclusive' possession of the plaintiff over 
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the plots in question is prima facie a 
finding of fact and binding in aecond 
appeal. 

The learned advocate for the' defen- 
dants, however, contends that the learned 
Judge has based his finding on Ex, 4 and 
a chart which were not admissible in. 
evidouce. The first Court had rejected 
these as unreliable and inconclusive. 
Ex. 4 purports to be a certified copy of 
some statement prepared by a patwari 
and filed in a revenue Court. The copy 
has apparently been obtained from that 
record. The lower appellate Court has 
treated this copy as if it \yete a certi- 
fied copy of a public document, which is 
admissible without further proof. Thisj 
is not 80 . An abstract statement pra-l 
pared by a patwari, even though baaedj 
on papers in his possession and filed ini 
a suit, is only a private document and 
a certified copy of it does not by itseli 
prove the original. The original should! 
have been summoned and formallyi 
proved. 

The chart was really prepared by the 
plaintiff’s vakil for the guidance of the 
Court and submitted after the arguments 
were nearly over. So far as it was pre- 
pared merely for the sake of conveniencff 
there could bo no objection to it, but it 
also is based substantially on Ex.^ 4 
which is inadmissible. I therefore think 
that the Court has acted illegally in 
basing its finding on Bx.4 and the chart, 
and the finding, though one of fact, is 
vitiated in consequence. The trial, how- 
ever, is not vitiated so long as it is pos* 
sible to base the finding on the other 
evidence excluding those that are inad- 
missible: S. 167, Evidence Act. I ac- 
cordingly send down the following issu& 
for a finding by the lower appellate 

Court; j * 

"Excluding from consideration Ex. 4 *n<i 
chart so far as it is based on that exhibit, 
the plaintiff proved that he has been xn e** 
olustva possession of all or any of the plow 
dispate ?" . 

No further opportunity for produwug 
fresh evidence would 'be allowed. The 
finding may be returnsd within two 
months from this date if practicable. The 
usual ten days will be allowed for o 

jeotions. , 

• s.n./r.k. Case remandea. 
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Full Bench 

SULAIMAN, MUKEEJI AND NiaMAT- 

T^LLAH, JJ, 

Bam Iqbal Eai — Defendant^Appli. 

cant. 

V. 

Telessari Kuari and anoi/ter— Plaintiff 
and Defendant — Opposite Parties. 

Civil Revn. No. 72 of 1929, Decided 
on 27th June 1930, from order of Addl 

Sub-Judge, Ballia, D/- 22nd Decem- 
be 1928. 

(1S26), Sj. 268 and 
269 — Suit initially cognizable by revenue 
Court — No provision for appeal to civil 
Court S. 269 if not applicable. 

Section 269 refers to the same class of suits 
as are referred to in S. 268, and such suits 
are those which may be instituted in a civil 
or revenue Court and from which an appeal 
lies to the District Judge or the High Court, 
o. 269 is not applicable to a case where the 
suit is initially cognizable by a revenue Court 
and in which under the provisions of the 
Tenancy Act no appeal is provided for to the 
civil Court : 3 A. L, /, 226 ; 24 /. C. 700 and 
1922 AH. 372 Appr. 2 A. L. J. 119 • IG 

Ve®?? i 1926 

AIL 58, Ref. [P 716 C IP 719 C 2] 

W Civil P.C., S. U5-Subordinale Court 
^gally incompetent to try suit— Appellate 

®M***”"® ** •"<* dispose of it 

'"Appellate Court acts without jurisdiction. 

An appellate Court has no jurisdiction to 
order a saboidlnate Court, which is legally not 
competent, to try a suit and dispose of it, and 
tnat if it does actually order the subordinate 

outt to dispose of the case it acts without 
lurisaiotion and also acts illegally in the ejcer- 
®. 1 jurisdiction. If therefore an order 
of this kind is passed it is open to be revised 
both under Cl, (a) and Cl. (c), 8. 115, Civil P.C.; 
«a 1926 P.C. 142 ; A. I. R. 1930 All. 434 ; 

195 ; V. Kennedy, (1869) Ir. 

^ Eg. 5. 8l ; 8 All. HI ; 15 Bom. 148 ; 82 Gal. 

158, Ref. 25 All. 
609. Doubted, [P 717 C 1] 

^ ^ffihika Prasad and Jwala Prasad 
Bhatgava—zior Applicant, 

_ Baleshwari Prasad — for Opposite 
I^artieB, 

Niamfttullah, J, — This revision 
arises in the following circumstances : 
The plaintiff filed a suit in the Court 
oftbeMunsif of Ballia for a declara- 
tion of her title to 17 bighas odd 
of tenancy including two groves, and in 
tpe alternative for recovery of posses- 
sion against the defendants. She of 
.course did not implead the landholder. 
In paras. 6,7 and 8 it was admitted 
that defendant 1, although be had no 
: tp the property had got his name 
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entered in the column of remarks as 
being in possession of a portion of the 
plot, that the namo ot defendant 2 was 
recorded in the revenue papers though 
merely for her consolation, that the 
zamindar applied for the expungement 
of the name of the defendant (defen- 
dant l), from the record on which defen- 
dant 1 took objections ; later on the 
zamindar in collusion with defendant 1 
had his application struck off and al- 
though the plaintiff has been in posses* 
sion of the lands in dispute defendant 
1 on the strength of the said order was 
interfering with the plaintiff's posses- 
sion. She alleged that although the 
name of defendant 2 stood recorded in 
the^ papers jointly with that of the 
plaintiff she was really not objecting to 
the plaintiff’s rights. She claimed a 
declaration of title and in the alterna- 
tive recovery of possession if by reason 
of the entry of the name of defendant 1 
along with that of the plaintiff it be 
considered that the plaintiff has been 
dispossessed. 

The defendant denied that the plain- 
tiff was the tenant of the lands in dis- 
pute and set up his own tenancy and 
claimed that he was paying rent to the 
zamindar. He further pleaded that' the 
suit was not cognizable by the civil 
Court, ^ The learned Munsif came to the 
conclusion that the suit ought to have 
been filed in the revenue Court and 
returned the plaint for presentation to 
the proper Court. Oh an appeal from 
this order preferred by the plaintiff the 
lower appellate Court has come to 
the conclusion that the suit was cogni- 
zable by the civil Court and has ac- 
cordingly set aside the order returning 
the plaint and remanded the case to the 
Court of first instance for restoration to 
its original number and disposal ac- ' 
cording to Jaw. 

Defendant 1 has oome up in revision 
before ns and challenges the propriety 
of the order of the lower appellate 
Court. 

On a perusal of the plaint the sub- 
stance of which has been given by ns 
above we are of opinion that the plain- 
tiff was admitting that defendant 1, on 
the strength of the entry of bis name 
in the revenue papers, was really claim- 
itg to be himself the tenant and was 
interfering with the plaintiff's posses- 
sioD. It was on this aooount that she 
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clfiiraed rocovery of possession in the 
alterniiivo. -The suit therefore was 
undoiii>teflly one against a person claim- 
through the land holder within the 
meaning of S. 99 (l) (1)), Agra Tenancy 
Act, so far as the relief for possession 
was concerned and within the meaning 
01 S. i2l (2) so far as the relief for a 
declaration went. In view of the pro- 
nouncement of the hull Bench in the 
case of hi re Annnh v. Chhannn (l) we 
are of opinion that on the plaint as it 
was filed this was a case which was 
cognizable by the revenue Court and 
nob by tho civil Court, and that there- 
fore the conclusion of the Munsif was 
right. 

The next question for consideration 
is whether B, 269, Tenancy Act, applied 
to tlio case in which event the District 
Judge would have jurisdiction to re- 
mand the case either bo the subordinate 
civil or revenue Court and his order 
would be final and no objection can be 
taken or raised in appeal or otherwise 
to his order. If however S. 269 were 
-wholly inapplicable to this case then 
-the second question would be whether 
the case falls under S. 115, Civil P, C. 
and a revision lies from that order. 

On the first point there appears to be 
a considerable conflict of opinion in 
this Court. The language of S. 269 
is similar to that of S. 197, Agra Tenancy 
Act (Act 2, 1901), which was inter- 
preted differently in several cases 
while that Act was in force. On 
the one hand we have Bctdam Singh v. 
Mt, Sahta Knar (2), Ram Naratn v. 
'Rampat (3) and Nauhat Singh v. Baldeo 
Singh (4) which seem to lay down that 
old S. 197 would apply where an appeal 
has been preferred to the District Judge. 
As against these there are the cases of 
■Ram Charan Ram v. Skeoraj (5), Bechu 
Sahu V. Nand^am Das (6) and Jagannath 
V. Balwa7it Singh (7) which suggest the 
contrary view. 

The former view is based on a liberal 
interpretation of the section and lays 
■down that so long as the decision of the 
Court in which a suit has been insti- 

(B A. I. R, 1930 All. 193=124 I.C. 540 (P.B.), 

(2) [1905] 2 A. L. J. 119. 

(3) [1912] 16 I. G. 1007. 

. (4) [1911] 33 All. 479=9 I. 0. 666. 

(5) [1906] A. L. J. 226. 

(6) [1914] 24 I. C. 700. 

' (7) A. I. R. 1922 All. 372=68 I. C. 217=44 
All. 692. 


tuted, whether made rightly or wrongly, 
is a decision from which an appeal lies 
to the District Judge, the section is 
applicable. 

The view accepted in the latter set of 
cases is that the provisions of the section 
apply only to suits in which an appeal 
lies in any event to the District Judge 
or the'High Court,. whether that suit wag 
instituted in tho first instance in the 
civil Court or revenue Court, and that if 
the. suit were instituted in the revenue 
Court and no appeal would lie in the 
District Judge, this section is not appli- 
cable. A further difference of opinion 
has arisen on the question whether if on 
a plea of proprietary title or jurisdiction 
raised by the defendant an appeal would 
lie to the District Judge under S. 249, 
the applicablity of S, 269 would or 
would not follow as a matter of course. 
The point has not been so far con- 
sidered by any Full Bench and we have 
therefore no final authoritative pro- 
nouncement on this question. It seeing 
advisable that this conflict of opinion 
should be sot at rest, particularly as the 
question is one which arises frequently. 

There is some difference of opinion on 
the second question as well. The argu- 
ment on behalf of the applicant is that 
the District Judge, by ordering the Mun- 
sif who had no jurisdiction to hear thu 
suit to try it, has acted without juris* 
diction or acted illegally in the exercise 
of his jurisdiction by compelling that 
Court to try that case. It is contended 
that the order of the Judge by which he 
sends a case to be triad by a Court not 
competent to try it can be revised. The 
learned advocate for the rasponden 
however contends that an appeal fro^ 
the order returning the plaint was provi- 
ded under the law and the District Judge 
had jurisdiction to hear the appeal ana 
dispose of it, that he has heard the ap- 
peal, expressed his opinion^ as regar s 
the interpretation of the plaint and M- 
manded the case. He has therefore ac e 
within his jurisdiction and even 
his judgment on the question of a 
may be erroneous, he has neither ac 
without jurisdiction nor acted ^ 

in the exercise of his jurisdiction a 
therefore the case does oot fall ^ 
in the purview of S. 115i Oivd • , • 
The cases which show aomo^ co ^ 
even on this point are as foU 
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Jwala Prasad v, E,I.Ry. Co. (8) and 
Ckaniu Lai v. Koka Mai (9), whera ib 
waa held that no revision would lie from 
an order of the District Judge passed in 
appeal deciding which Court had juris* 
diction. On the other hand we have 
Bisheshar Prasad Panday v. Raghubir 
(10) and Abdul Hakim v. Mukarram 
^li-Cll). It is unnecessary to mention 
other cases on this point. 

We are therefore of opinion that ib is 
necessary to refer the following two 
points for the consideration of a higher 
Bench : 

(t) Whether S. 269 is applicable to a ease if 
the appellate Ooutt on a wrong view of the ai* 
missions contained in the plaint sets aside an 
order returning the plaint and tanaands the 
case to the Munsifs Court for disposal 
although the suit was really *not cognizable by 
that Court. 

{2} It 5. 269 is inapplicable to such a case 
whether the High Court can interfere with the 
Older in revision. 

Wo accordingly direct that this ease 
be laid before the Honourable Chief 
Justice for the constitution of a Full 
Bench. 

Sulaiman, J. — This is a reference 
to a Full Bench on two questions of 
law on which there has been conflict of 
opinion. The suit was filed in the Court 
of the Munsif, who held that it was 
not cognizable by a civil Court and 
returned the plaint for presentation to 
the revenue Court. On appeal to the 
District Judge, the latter came to the 
conclusion that the suit was triable by 
the Munsif and set aside the order 
returning the plaint, and remanded the 
case to that Court for being restored 
to its original number on the file and 
disposed bf according to law. 

The defendant has come up in revi* 
sion to the High Court and challenges 
the order of the District Judge on the 
ground that he bad no jurisdiction to 
send the case to the Munsif’s Court 
which was incompetent to try the case. 
A preliminary objection* is taken on 
behalf of the respondent that no revision 
at all lies from this order. 

The Bench which first heard the ease 
oame to the conclusion that having 
regard to the allegations contained in 
the plaint, the plaintiff must be deemed 

tisis] 451. 0. 99* 

> (9) A, I. B. 1921 All. 926361 I. 0. 86=48 All. 

834. 

(10) A. I. B. 1036 All. 68=90 1. G. 358=48 All. 

188. 

(11) A. L R. 1980 All. 158=124 I. 0. 478. 


to have admitted that the defendant was 
claiming title to the agricultural lands 
in dispute through tlie landholder, and 
that therefore the suit was one whichfeli 
within the scope of S. 99 (l) (b) of the 
new Agra Tenancy Act and waa cogniz- 
able by<the revenue Court only, and that 
even as a suit for declaration of title 
as to the tenancy it was of the nature 
of a declaratory suit within the mean- 
of S. 121. sub-Cl. ( 2 ; of that Act. The 
Bench accordingly came to the conclu- 
sion that the Munsif had no jurisdiction 
to entertain the suit and that the order 
of the Judge holding that he had juris- 
diction was quite wrong. 

The two points which have been 
referred to us are as follows : 

“(1) Whether S. 269 is applicable to a case if 
the appellate Court on a wroag viow of the 
admission contained in the plaint sets aside 
an order returning the plaint and remands the 
case to tbs Munsif’s Court for disposal al- 
though the suit was really not cogaizable by 
that Court ? 

(2) If S. 269 is inapplicable to such a case, 
whether the High Court can iiiterfora with the 
order in revision ?” 

On the question of the applicability 
of S. 269, whicjh corresponds to the old 
S. 197, there has undoubtedly been a 
conflict of opinion. It is not necessary 
to review all the authorities, but it 
may simply be pointed out that in the 
case of Badarn Singh v. Mt. Sabta ^Kuar 
{ 2 ) followed in the case of Naubat Singh 
V. Baldeo Singh (4) it was laid down 
that where an appeal lies to the Dis- 
trict Judge in a suit filed in the civil 
Court the Judge has authority to pro- 
ceed under S, 197 and remand the case 
either to the civil or to the revenue 
Court. On the other hand, in the case 
of Ram Gharan Ram v. Sheoraj (5), 
followed in the case of Beohu Saku v. 
Nandram Das (6) and in the case of 
Jagannatk v. Balwant Singh (7) it was 
specifically laid down that S. 197 would 
bo applicable only to those cases in 
which an appeal would have lain to the 
District Judge if the suit had beeu 
instituted in the revenue Court. 

The language of the corresponding 
section in the new Act has not been in 
any way materially altered. S. 268 pro- 
vides that 

"wbea a salt is iastiiatel ta a civil or revenue 
Oourt aa appeal lies to the District Judge or 
High Oourt,” 

an objection that the suit was in tb^ 
wrong Court should not be entertair 
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Ijy ''1^0 apjjollafcB Court unless it had 
been taiiou iu the Court of first instance. 
S. ii'i.'j l=iy3 do'a'n that if in any such suit 
such objection was taken in the Court of 
first ir)3tauca but the appellate Court 
has before it all the materials necessary 
for the clotormiaation of the suit, it 
shall dispose of the appeal as if tho suit 
!rid been instituted in the right Court. 
I'Ut if the appoUabe Court has not be- 
before it all such initeriaU and remands 
the case, or remands and refers issues 
for trial, it may direct its order either 
to the Court in which the suit was 
instituted or to such Court as it may 

declaro to he competent' to try the 
same. 


^ '-fhore can be no doubt that S. 2G9 
jrofers to the same class of suits as are 
referred to in S. 2G8, and such suits are 
.those which may be instituted in a 
civil or revenue Court and from which 
an appeal lies to the District Judge or 
tlie High Court. The language unfortu- 
nately is not very happy to me and this 
has been the main cause of the conflict 
■of opinion. But it seems to me that that 
section refers to a suit which is of such a 
nature that an appeal is provided to the 
civil Court and not to the revenue 
Court. Ordinarily, in every suit filed 
in tho Court of a Munsif an appeal 

would lie from his decree bo the Dis- 
trict Judge. 

If Ss, 2G8 and 269 wore’to be given a 
wide scope, the result would be that 
all suits which are expressly laid down 
to be cognizable by revenue Courts 
could be filed in a civil Court, with a 
power in the District Judge to direct 
that they should be disposed of by the 
-subordinate civil Court, This would be 
tantamount to ousting the iurisdiction 
of the revenue Courts in most cases. 
In the Tenancy Act a large number of 
suits are expressly made triable by 
revenue Courts with appeals to the 
Collector or the Commissioner, in 
which the District Judge or the 
High Court has been given do power 
■of interference. It could nob have 
been the object of the legislature to take 
these cases out of the cognizance of the 
revenue Court . 

Section 230, Tenancy Act, in particular 
provides that subject to the provisions 
of S. 271, all suits and applications of 
the nature specified in Sch. 4 shall be 
beard and determined ■ by the revenue 


Courts, and no Courts other than a re. 
venue Court shall, except by way of ap- 
peal or revision as provided in this Act, 
take cognizance of any such suit or ap- 
plicition. It therefore appears to be 
contrary to the purposes of S. 230 that 
the District Judge should have power to 
direct cases cognizable only by the re- 
venue Court bo be tried by the civil 
Court, merely by reason of the fact that 
the plaintiff has chosen to file a suit in 
such Court. 

From the mere fact that the defen- 
dant has objected to the jurisdiction of 
the civil Court, it does not follow that 
he would have equally objected bo the 
jurisdiebion of the revenue Court, if the 
suit had been filed there. So it is ’im- 
possible to treat the suit as one in which 
an appeal lies to the District Judge 
under S. 242 (3), 

I am therefore in full agi'eement with 
the view expressed by Richards and 
Piggot, JJ., in the cases of Bam Gharan 
Ram V. Sheoraj (5) and Beokii Sahu v. 
Nandram Daz (6) which has been 
accepted in the most recent case of 
Jaffannath v. Bahuant Singh (7), that 
S. 269 would be applicable to only 
those classes of cases where, if the suit 
were filed in the revenue Court an ap- 
peal would still lie to the civil Court. 

The same view was accepted to some 
extent in the case of BiskeskaT Prasad 
Paiidey v. Ragkubir (lO). There is 
however a passage on p. 86 (of 24.i.Z/./.) 
of the report, which passage does not 
appear in the authorized reports (48 All. 
168) to the effect that 

“both (Ss, 196 and 197) assamsi that the trial 
Court has entertained the suit and disposed of 
it on the morits." 

I regret that I did not appreciate the 
full significance of this passage in the 
judgment of my learned colleague D®* 
niels, J,, at the time when the judgment 
was delivered or I overlooked it. On a 
reconsideration I am of opinion that 
there is no justification for confining 
the operation of S. 269 to only such a 
class of cases. It therefore follows that 
the view taken by the learned Jndga 
that the Munsif had jurisdiction to eo* 
tertain the suit was quite wrong ^ and 
the rdsult of the order passed by him 
to compel the Munsif, who is not com- 
petent to try the suit, to hear it and dis- 
pose of it. . . • 
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Section 269 nob being applicable it is 
•clear that its sub-S. (3) does nob stand 
in the way of our interfering in revision 

in case we can do so under S. U5, Civil 
? . C, 

The next Question is whether under 
'Such circumstances we have power to 
interfere on the revisional side and can 
•set aside the order. The learned advo- 
cate for the respondent contends 
strongly that the learned Judge had 
jurisdiction to entertain the appeal and 
to hear it and to dispose of it. He might 
have come to an erroneous conclusion 
of law but he had power to remand the 
case, and accordingly he has neither 
acted without jurisdiction nor has acted 
illegally or with material irregularity 
in the exercise of his jurisdiction, and 
that therefore the High Court has no 
power to interfere under S. 115, Civil 

P. C. * 

As to the scope of this section also the 
authorities are not all one way. Their 
Lordships of the Privy Council have 
recently laid down that S. 115, Civil 
P*C., has application to cases of absence 
■of jurisdiction, refusal to exercise juris- 
lotion and illegality or irregularity in 
the exercise of jurisdiction. That section 
would not be applicable where no ques- 
tion of jurisdiction is at all involved: 
Tide XJmed. Mai v. Chand Mai (12). 

It seems to me that an appellate Court 
has no jurisdiction to order a subordi- 
nate Court which is legally not oompe- 

I ® lo hear it and dispose 

0 it and that if it does actually order 
the subordinate Court to dispose of the 
case, it acts without jurisdiction and 
also acts illegally in the exercise of 

# therefore an order 

of this kind is passed it is open to 
oa revised both under CL (a) and OL 
8. 115, Civil P, C. Section 115 
was applied by a Bench, of which I 
Was a member, in a case which was 
^®®what similar in facts, namely, 
Chelan v. Ear Prasad {AJ , 1930 All. 

p* 434), in which also the plaint; had 
been returned by the Munsif for preaen- 
^tion to the revenue Court and the 
^istriot Judge had set aside that order, 
if **^,^orf8>^ed in revision. In a some- 
of. similar case, Vuppuluri Atchayya 
Sir Kanchtmarli Chandra E ao (13) 

<13) A. I. B, 1926 P. C. 142=99 I. 0. 

L A. 271 (P.C.), 

^w) £1919] 89 Mad. 195=18 1.0, 655. 
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Wallis, C. J., came to the conclusion 
that the High Court could interfere 
undei the third part of S, 115, whereas 
Sundara Ayyar, .F., carno to the conclu- 
sion that he could infeorfore under the 
first part, but a third .fudge thought that 
none of the two parts of the section was 
applicable. It seems to mo that in a 
case of this kind the order of the -Judge 
amounts both to an assumption of juris- 
diction which was not vested in him, 
namely to compel a Court not competent 
‘to try^ a case to hear it, as well as to 
acting illegally in directing that Court 
to dispose of the suit. The High Court 
therefore has power to interfere. It is 
nob necessary to rely on the case of 
C. Eoss Alston V. Pitamher Das (U), in 
which Banerji, .J„ delivered a dissenting 
judgment. That case, to my mind, is of 
doubtful authority inasmuch as there 
is a clear distinction between a civil 
Court having no jurisdiction to try a 
suit and the plaintiff not having a cause 
of action or locus standi to maintain it. 

If in that case the Munsif bad come to 
the conclusion that the plaintiff had no 
right to sue, the suit would have been 
dismissed on the merits and the plaint 
would not have been returned for pre- 
sentation to another Court. 

The result therefore is that the mere 
fast that there was an appeal preferred 
to the District Judge did not cure the 
initial defect that the Munsif had no 
jurisdiction to entertain the suit and 
did not confer upon the Judge power to 
direct the Munsif to dispose of it; and 
therefore the High Court has power to 
set aside the order of the District Judge. 

I would accordingly answer the first 
question in the negative and the second 
question in the affirmative. 

Mukerji, J.-This is a reference to 
a Full Bench to decide two questions of 
law, namely; 

(l) Whether S. 269, Tenanoy Act, 1926, is 
applloahio to a case if the appellate Court on a 
wrong view of the admissione contained in the 
plaint, sets aside an order returning the plaint 
and remands the oaee to the MunslPs Court for 
disposal although the suit was really not cog- 
nizable by that Court? (2) if S, 269 is inappli* 
oabla to such a case, whether the High Court 
can Interfare with the order in revision? 

To answer this reference, we have to 

assume that the suit instituted in 

the Court of the Munsif was one not 

oognizable by a civil Court, according 

(14) [1903] 25 All. 509=(1903) A.W.N. 104 
(F.B.). 
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to the provisions of the Tenancy Act of 
1920, and further that, in it, no appeal, 
if tli6 case had been tried by a revenue 
Court, lay to the civil Court, The 
Munsif being of opinion that the suit 
was nob cognizable by him directed that 
the plaint be returned to the plaintiff 
for presentation to the proper Court. 
The plaintiff was not satisfied with this 
order and he filed an appeal to the lear- 
ned District Judge, The learned Dis- 
trict Judge came to the conclusion that 
the suit was cognizable by the ^lunsif.* 
Thereupon he set aside the order of the 
return of the plaint and directed the 
Munsif to taka cognizance of the suit. 

The defendant has come up in revi- 
sion and the two questions that have 
been set forth for our decision have 
arisen. 

First, it is urged that the fact that the 
District Judge took cognizance of the 
appeal cured the defect of jurisdiction, 
if there was any. Secondly, the Dis- 
trict Judge having taken cognizance of 
the case, no application in revision lay 
and this Court has no power to revise 
the order of the District Judge: see 
sub-S. (3), R. 269, Tenancy Act. 

On both the points there ismass of con- 
flicting case law and in view of the fact 
that my learned brother has noticed some 
of the cases, I do not propose to go into 
the case law at all. The object of this 
Bench is to settle the law once for all for 
this Court, and no useful purpose 
will be served by examining the conflict 
of opinion. It is clear that on both the 
points much can be said, 

As regards the first question that has 
been referred to us wa have to see, to 
start with, what is the meaning of 
S, 268, Tenancy Act of 1926 ; for the 
interpretation to be put on S. 268 would 
determine the interpretation to be put 
on S. 269. S. 269 reads as follows; 

“When in a suit instituted in a civil Court 
or revenue Court, an appeal lies to the District 
Judge or High Court, an objection that the suit 
was instituted in the wrong Court shall not be 
entertained by the appellate Court unless such 
objaction was taken in the Court of first in- 
stanoe; but the appellate Court shall dispose of 
the appeal as if the suit has been instituted in 
the right Court.’* 

The words that require special con- 
sideration are; 

“la a suit instituted in a -civil or revenue 
Conrtan appeal lies to the Distriot Judge 
High Court,'* 

' The question is whether the words 


"civil or revenue Court” have any. ma- 
terial bearing on the interpretation of 
this section or whether they are more 
or less redundant. It will be noticed 
that the section is talking of appealable 
suits. Therefore, so far as the civil 
Courts are concerned, the Small Cause 
Court is out of contemplation. That 
being so a suit can be instituted either 
in a civil Court or in a revenue Court 
and there is no third Court which can 
take cognizance of it. No ' suit” can be 
intituted in a criminal Court, which is 
the only kind of Court that is not men- 
tioned in S. 268. In my opinion there- 
fore the words "instituted in a civil or 
revenue Court” have no bearing on the 
interpretation of the section. The 
important words are in my opinion; 

“when in a suit an appeal lies to the Distriot 
Judge or High Court.” 

That this interpretation is correct 
would appear from the fact that S. 230, 
Tenancy Act, lays down that except by 
way of an appeal or revision, in respect 
of suits and applications described in the 
several schedules, furnished at the 
close of the Act, a civil Court is pro- 
hibited from taking cognizance. Ap- 
parently on the provisions of S, 9o0a 
conflict of jurisdiction was likely to 
arise. It was to settle the difficulties 
that might arise owing to this conflict 
of jurisdiction that Ss. 268 and 269 were 
enacted. What the legislature con- 
templates by Ss. 268 and 269 is this- 
Here is a suit, and it may be filed* a^ 
cording as the plaintiff is advised* in 
the civil Court or in the revenue Cour . 

A dispute about jurisdiction may arise. 
What then is to be done ? The legis- 
lature provides by S. 268 that in ® 
case of a suit in which, from its natnre* 
an appeal would lie according to ® 
provisions of the Tenancy Act to ® 
Distriot Judge or to the Higb 
objection as to jurisdiction sball ® 
taken in appeal, unless that 
has been taken in the Court of n _ 
instance. The reason for thw : 
would be that in certain cases theoi ^ 
Court has jurisdiction to j 

peal. Where the aiyil Oonrb 
Distriot Judge or the High.Oonrt) tigbW 
bears the appeal the initial in* i 
in the institution of the 
cured, because the appellate Cour ^ : 

the Court which would hear ****^^lo ] 
from civil and revenue CourtSi se I 


1930 


Bam Iqbal t. Telessam Kuaei (FB) (Mukerji, J.) Allahabad 719 


matter right. On the other hand there 
may be suits in which no appeal lies 
under the Tenancy Act to the District 
.Judge or to the High Court at all. It is 
not likely that in such cases it was con- 
templated that a decision of an appellate 
Court, which has no jurisdiction to hear 
the appeal,* would cure the defect in the 
initial institation of the suit. 

If the contention .to the contrary is 
accepted, the result would be as has 


Tenancy Act. In this view the order of 
the District Judge as to what Court; 
should try the case is open to question 
in appeal or in revision, 

Wy answer therefore to the question 
No. 1 is that S, 269 is not applicable to 
a case where the suit is initially cogniz-j 
able by a revenue Court and in whieh.i 
under the provisions of the Tenancy Act 

no appeal is provided for to tho civil' 
Court. 



been pointed out by my learned brother 
Sulaiman, J., that the safest course for a 
plaintiff would be to institute his suit 
in the civil ^Gourt. When he files a 
suit either before a Munsif or a Sub- 
ordinate Judge an appeal would go as 
a matter of course to the District 
Judge or to the High Court ana 
then no question of jurisdiction would 
be allowed to be urged, and even if it 
be heard, the suit can never be thrown 
out on the ground of want of jurisdic- 
tion. I would not lay much stress on 
the argument of ‘expediency. I would 
like to look at the section in the light 
of the entire frame of the Act of 1926. 
It is nob necessary to repeat what I 
have said. I however lay emphasis on 
the point that the Act itself divides the 
•suits, with which it deals, into several 
classes and for some cases it provides 
tho civil Court as the appellate Court. 
In other cases the appellate Courts are 
the Collector or the Commissioner. It 
was therefore necessary to mention in 
•S. 230 that of the suits of which cogniz- 
ance had to be taken by tho revenue 
Court, no other Court should take cog- 
-nizance, except by way of appeal or re- 
vision. In B. 268 it follows that the re- 
fra^oe to the suit is to the nature of the 
' shit -and to its oharaoter and not to the 
-fact where it has been instituted. 

If I am right in this view it follows 
'witji regard to S. 269 that the District 
jJudge or High Court would properly 
jexeroisd jurisdiction only where, having 
Fugard to the nature of the suit and to 

t its character an appeal is provided for 
in the Tenancy Act itself, as lying in 
their Court, 

We have assumed for the purposes of 
jthe reference that from the nature of 
me suit no appeal would lie to the civil 
Court from the deoision of the revenue 
Cfourt. That being the case the Dis* 
4riot Judge would not be in a position 
qto pass an order contemplated by S. 269. 


now come to the second question 
which relates to the jurisdiction of the 
High Court to interfere. 

The Munsif having held that he had 
no jurisdiction an appeal was filed to 
the District Judge by the plaintiff and 
the learned Judge held that the Munsif 
had jurisdiction. It is contended before 
us that the District Judge in hearing the 
appeal acted within his jurisdiction and 
therefore S. 115, Civil P. C., has no ap- 
plication. Cl. (a), S. 115, states as one 
of the cases in which the High Court 

can exercise revisional jurisdiction : 

Whore a Subordinate -Court, appears to have 
exercised a jurisdictioa not vested in it by 
law.*' 

There can be no doubt that in this 
particular case, the District Judge, if 
the suit had been filed before him, 
would not have been competent to exer- 
cise jurisdiction and could not try the 
suit. The argument that has been ad- 
vanced on behalf of the plaintiff, the 
respondent before us, is that although 
the Disfcx’ict Judge himself could not 
exercise the jurisdiction and hear the 
suit, if it had been instituted in his 
Court, he having directed the Munsif to 
go on with tho suit and to try it, the 
High Court is powerless to interfere. In 
other words, if the District Judge who 
is the principal Court of original civil 
jurisdictioa, if he himself bad taken 
cognizance of the suit, we could inter- 
fere on the ground that ha was exercis- 
ing a jurisdictioa not vested in him. 
Yet, if he directs a subordinate Court to 
do what he himself could not do, wo 
have DO power to interfere. This is a 
very anomalous position and certainly 
is a position which could not have been 
allowed by the legislature. When wo 
interpret an Act we are entitled to see 
what was the mischief oontemplated 
of the oorreotioa of which the rule to 
law was directed. This was held in the 
c ase of Dav ies v. Kennedy (16) by Chris- 
(15) [I86dj 8 Ir. Bq. B. 81*17 W.B. 8057 ] 
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f iai'. 1;. -K Although tho actual decision 
in the ciso was ujiset by the House of 
Ficrds later on this dictum of Christian, 
li. J.. was never taken exception to. We 
hiid that S. llo, Civil P. C., is a remedy 
given to the High Court to apply in 
order to rectify mistakes as to jurisdic- 
tion. When a Court trying a suit has 
no jurisdiction it is necessary that 
the mistake should be corrected as 
speedily as possil)lc. We must, there- 
fore, take it that we have jurisdiction to 
correct a District Judge, if he sat as the 
, principal Court of original civil jurisdic- 
tion. We have also an authority within 
S. 115, Civil P. G., to correct. him, when 
he, tlie District Judge, sitting as an ap- 
pellate Court, directs his subordinate 
Court to do what he himself could not 
'do. I take it that in thus reading Cl. (a), 
S. 115, Civil P. C., I am interpreting it 
jin its true spirit. 

Coming to authorities, I find that ex- 
cept in a few cases which are compara- 
tively small, this jurisdiction has been 
exercised by the High Court in a large 
number of cases. The Allahabad High 
Court, in a Full Bench case, decided by 
five Judges, Badami liner v. Dinu Rai 
(16), interfered where there had been 
an appeal to the District Judge. The 
same view was taken in Vuppuluri v. 
Sir KanckumarliiiS), VisvanatkY. Rani’ 
bhat (17) and Zamiran v. Fateh Alt (18), 
and lastly in this Court in Abdul Rahim 
V. Utikarram Ali (ll), 

I have no doubt as to tho jurisdiction 
of this Court and I would therefore 
answer the second question in the a£&r. 
mative. 

Niamatullah, J. — I agree with my 
learned colleagues in answering the first 
question in the negative and the second 
in the affirmative, and would make a 
few observations of my own in support 
of the conclusions they have arrived at. 

Sections 268 and 269, Agra Tenancy 
Act 3, 1926 should, in my opinion, 
be read with other sections of that Act, 
specially S. 242, which provides for ap- 
peals in certain cases lying to the Dis- 
trict Judge and not on the revenue side. 
Those cases. are specified in Group A, 
Sch, 4, appended to it. Beading Ss. 268 
and 269 with S. 2d2 and the particulars 
oi suits in Group A, Scb. 4, the langu- 

(16) [1886] 8 All. 111=(1886)A.W.N. 28 (P.B.). 

(17) [1891] 15 Bom. 148. 

' 18 ). [1905]. 32 Cal,. 146. 


age employed in S, 269 should present 
no difficulty. To bring out the sub* 
stance of the material part it may be 
paraphrased as follows: 

If in a suit whether instituted in a 


civil or revenue Court the form of appeal 
is necessarily the Court of the District 
Judge or the High Court and an objec- 
tion that the suit was instituted in the 
wrong Court was taken before the Court 
of first instance, the appellate Court 
may direct the trial of the suit either by 
the civil Court or the revenue Court 
subordinate to it, 

Section 269 applies only to cases in 
which, if rightly instituted in civil or 
revenue Court, an appeal ’lies to the 
District Judge according to law and 
cannot, consistently with the other pro- 
visions of the Act, apply to suits wrongly 
instituted in a civil Court in which if 
rightly instituted in the revenue Court, 
an appeal would have lain on the revenue 
side. I base the above view on the con- 
text in which the words ’instituted in 


civil or revenue Court’* occur in S. 268, 
some such word as whether” being 
understood before "instituted.” I also 
base it on the expression "appeal to the 
District Judge” which implies that the 
law provides for an appeal to the Dis- 
trict Judge in either case. 

I would like to notice an argument 
which appealed to the learned Judges 
who decided Nauhat Singh v. BaUeo 
Singh (4), Eeferring to S, 177 \Di 
Tenancy Act 2, 1901, Which 
ponds to S. 242, sub-S. (3) (b), Ac i 
1926 and which provides for an appe® 
to the District Judge from tbe de- 
cree of an Assistant. • Collector of ® 
First Class or of a Collector in all sui 
except suits under Chap. 11, 
a question of jurisdiction has flr 

cidedand is in issue in appeal, 
learned Judges expressed tn 6 ,i 0 p^ 
nion that in a suit instituted 
civil Court in which a question of jO 
diction was raised in the first Cour _ 

in the Court of the 
is empowered to act under S. 209 \ - , * 

Act 2, 1901), the argument being 
a question of jurisdiction ^ 

raised the suit becomes one in w n c 


:;;;ar;eoe“ssarily lies to the DiS njj 
fudge. With the utriioBt respect ^ 

)omt out that the View so widely 

jressed in that case is born _ ^ 

jhe provisions of Ss. 242 and 
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suit is institutied in a revenue Court and 
the question of jurisdiction is raised 
it is perfectly ooi'rect to say that an ap- 
peal lies to the District Judge, if such 
question is decided by the revenue Court, 
But where a suit is instituted in a civil 
Court and the defendant raises a ques> 
tion of jurisdiction to the effect that 
the suit lies not in the civil Court but 
in the revenue Court, I do not think the 
provisions of S, 242, sub-S. (3), already 
referred to, can be invoked so as to make 
S, 269 applicable, because if the suit had 
been instituted in the revenue Court, an 
objection raised by the defendant in the 
civil Court would in the very nature of 
things not exist. We are not JustiBed 
in assuming that if the suit had been 
instituted in the revenue Court the 
defendant would have maintained the 
contrary of what he did in the civil 
Court. 

Sections 268 and 269 are intended to 
apply to a class of suits which lie on the 
border line between those clearly cogni- 
zable by revenue Court and those cogni- 
zable by a civil Court, For such suits 
a common Court of appeal has been 
provided for and its order as regards the 
Court which should try it on remand is 
made final. 

On the second question, while I do 
not differ from the view expressed by 
my brother Mukerji, J., that S. 115 (a), 
Civil P. C,, applies to the circumstances 
of this case, I am of opinion that Cl. (c) 
of that section is more appropriate. It 
cannot be disputed that the District 
Judge had a perfectly good jurisdiction 
to hear the appeal preferred in his Court. 
It is equally undeniable that one of the 
ways in which he could decide the ap- 
peal before him was by demanding the 
case, ■ So far no illegality or irregularity 
can be attributed to his decision. It is 
only in the view that he took of the 
question of jurisdiction that he should 
be considered to have been in error. He 
held wrongly that the suit was main- 
tainable in the civil Court. Acting on 
tfaat erroneous view as to juriediction be 
passed his order of remand in deciding 
the appeal. I think that the learned 
District Judge exercised a jurisdiction 
vested in him illegally — illegally be* 
cause he directed the civil Court to hear 
e case whhsh it had no jurisdiction to 
'hear. 

As I have already said I am not pre- 
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pared to controvert the view that hig 
order, looked at from another standpoint, 
can be considered to be one without 
jurisdiction. Ho had no jurisdiction to- 
direct the Munsif to try a suit which is 
within the exclusive jurisdiction of the 
revenue Court, It appears to me that 
Gis. (a) and (c), S. 115, Civil P. C,, over- 
lap each other in a number of cases, so 
that the circumstances of a particular 
case may make both of them applicable. 

By the Court.— Our answer to the 
first question is in the negative and the' 
second question in the affirmative. Let 
this case accordingly be sent to the 
referring Bench. 

Sulaiman and Niamatullah, JJ.— 

In view of the pronouncement by the 
Full Bench, we allow this revision, set 
aside the order of the District Judge and 
restore that of the Court of first in- 
stance. The defendant will have his 
costs throughout. 

k.n./r.k. Bevhion alloiced. 
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Full Bench 

Mukerji, Banerji and Young, JJ. 

Collector of Etcth — Defendant — Appel- 
lant. 

V, 

Eishori Lal and another — Plaintiffs — 
Bespondents, 

First Appeal No. 429 of 1926, Decided 
on 14th July 1930, from decision of 2nd 
Addl. Sub-J,, Aligarh, D/- 3ist May 1926. 

(a) Evidence Act, S, 92 (4) — By proviio 4, 
oral evidence, varying or modifying terms 
of a written contract, is entirely inadmis- 
sible. 

Under proviso 4, in certain cases, a subse- 
quent oral agreement to modify any previoue 
contract may be proved, but this is not per- 
mitted where the law requires that the terms 
of the contract should be reduced into writing, 
as in tbe case of a mortgage or where the terms 
of the contract have been registered. By pro- 
viso i oral evidence is entirely inadmissible to 
vary or modify the terms of such a contract. 

[P 723 0 1] 

Where the defendants pleaded that some time 
before any payment was made an oral agree- 
ment with the plaintiffs was reached by which 
they (plaintiffs) were to receive, in full satis- 
faction of the mortgage deed, less money than 
was due to them under tbe mortgage bond. 

Beld i that tbe oral agreement set up on be- 
half of the defendant is calculated to vary tbe 
terms of the written instrument by trying to 
establish that although the plaintiffs were en- 
titled to something under the terms of the- 
mortgage, they were not entitled to it by virtue 
of A Bubsequent oral agreement, and that S. 92 


/ 
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under tbe management of the Court of 


'^ 1 *! .'I b^r to tbfj plcsi i ‘12 41 3)ii1 110 T4C* 

[P 723 Cl] 

* (b) Evidence Act, S. 92— Interpretation— 
Oral evidence to prove $atisfactian of debt 
by part payment and remiision of reminder 
Is admisst ble— Contract Act, S, 63, 

Section G3, Contract Act, has nothing to do 
v?itb the interpretation of 3, 93, Evidence Act, 
In some cases, whore th-; promisee exercises 
any of his privileges given him under S. 63, 
Contract Act, with the consent of ths promisor 
the act may amount to a varianca oto,, of the 
terms of the original contract and in that case, 
nnleBS the varianco is made by a document in 
writing, evidence would not be admissible to 
prove the fact. For esample, where the mort- 
gagee agrees to extend the time for payment, if 
the promise is rU’Crely oral and if the mortgage 
is by 1 registered document, the promise can- 
not bj jiroved by oral evidence. But in the 
case of a s Ltisf action of the debtor remission 
of a pirt of the debt there is no contradicting, 
or varying, or adding to, or subtricting from 
the terms of the contract, and oral evidence 
may be adduced to prove the payment of a part 
of the debt and remission of the balance. For, 
in that case, it would not be the plea of the 
mortgagor that tho mortgagee is not entitled 
to the whole of his money. Oa the other hand 
his plea would amount to this, that although 
the mortgagee was entitled to tbe whole of his 
money he, in consideration of prompt ' payment 
of a certain amount (and for other possible eon- 
eidcratious) agreed to accept a part in satisfac- 
tion of the full promiss; 44 Bom, 55,Dtss. fromy 
32,1926 All 445, Expl ; A. 1. R, 1923 
Bont, 522 ; A. I. R, 1928 Mctd. 233 and A, I, R, 
193G Ail 693, Discussed. [P 723 C 2, P 724 0 1] 

U. S. Bajpai—iot Appallanfc. 

P, L. Banerji, Benod Behari Lal and 
Baij Nath Sakai — for Eespondents. 

Mukerji, J . — This ig a reference to a 
Pull Bench by the learned Judges of a 
Division Bench, the points for decision 
being as follows ; 

(1) Whether an agreement can be proved (by 
■oral evidence) by the defendant to show that 
-on payment of a sum of money less than what 
would be due on calculating the correct amount 
-of principal and interest at the stipulated rate 
entered In the mortgage deed, the debt would 
be discbaiged, 

(2) Whether such evidence would be admis- 
'sible to prove (and accord) satisfaction of the 
debt, 

{N.B, In question No. 1 the words in 
brackets ware agreed to be added during 
the hearing of the case by the Pull 
'Dench, and in . question No, 2 it was 
agreed that the words within brackets 
should be taken out). 

The facts which are necess .ry to be 
considered in order to appreciate the 
reference are given in the order cf re- 
ference and are briefly these : One Bao 
' Mabaraj Singh, whose estate is now 


Wards executed a mortgage deed on Slst 
March 1918 for a sum of Bs. 85,000 in 
favour of the plaintiffs' late father Lala 
Kishen Lil, and agreed to repay the 
same with interest at 12 per cent per 
annum compoundable every year. The 
Collector of Etah, as the manager of the 
Court of Wards of the estate of ■ the 
mortgagor is tbe defendant. The plain- 
tiffs’ case is that when the Court of 
Wards took over the management of the 
estate of the mortgagor, the Collector, 
on behalf of the Court of Wards reduced 
the rate of interest payable by the mort- 
gagor to 6 per cent per annum, but as 
the debt due to the plaintiff was not 
paid off within two years the plaintiffs 
are entitled to the stipulated rate of 
interest. The Court of Wards paid cer- 
tain amounts of money and the balance 
is still due. The plaintiffs accordingly 
claimed recovery of Bs, 27,379-4-0. 

The defence was that on 28th Febru- 
ary 1922 the plaintiffs agreed with the 
Collector that they would remit a.sum 
of Rg. 5,679 and take 1 lakh and 20 
thousand in full eabisfaotiop of their 
claim on tlie bond. In pursuance of that 
agreement - the Court of Wards paid 
different sums of money on different 
dates, the total amount coming up to 
the stipulated amount of Rs. 1,20,000, 
that when the last payment of Es. 55,631 
was made on 14fcb February 1923 the 
plaintiffs were told that this payment 
had been made in full satisfaction of 
their claim, that the plaintiffs took the 
money without protest and after 'the 
expiry of the period of two years claimed 
the money in suit and that they were 
not entitled to anything as the mort- 
gage had already been satisfied- The 
learned Subordinate Judge, decreed the 
claim and thereupon the Court of Wards 
filed this appeal. It appears that tbe 
learned Subordinate Judge held that evi* 
dence was inadmissible to qqo 

alleged agreement of 28th February • 

Ths learned Judges before Vhom 
appeal came for hearing wore of , 
that there was a certain ■ amoR®* „ 
conflict of rulings in this Court and e 
that the case should go before a larg 
Bench. Hence this reference. 

Point l-As already poiateJ o” 
there was a verbal omission in fr*® 

' point No. 1 and this was suppli® 
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the hearing of the case before the Full 
jjBench. Apart from the decided oases 
‘ it seems to be abundantly olear to us 
'that the answer to fcbe first question 
; should be in the negative. The defen- 
dant 3 case 13 that some time before any 
payment had been made, the plaintifis 
and the then Collector of Etah, Mr. Sto- 
jwell agreed that the plaintiffs should 
have Es. 1,20,030 instead of the full 
amount of mortgage money due to them 
under the terms of the mortgage bond. 
This means that, according to the defen- 
dant, by reason of an oral agreement 
coming into existence at a time subse- 
quent to the execution of the registered 
mortgage deed, the plaintiffs were not 
entitled to the money to which under 
jthe terms of the written agreement they 
'were entitled. S. 92, Evidence Act, runs 
as follows : 

“ When the terms of a contract have 

‘been proved according to the last section (S. 91 
by the production of the original document) no 

evidence of any oral agreement shall 

be admitted, as between the parties to any such 
instrument or their representativas-in-interest 
for the purposa of contradicting, varying, add- 
ing to, for subtracting from its terms," 

- The oral agreement set up on behalf 
of the defendant in our opinion is cal- 
culated to vary the terms of the written 
instrument, by trying to establish that 
although the plaintiffs were entitled to 
•something under the terms of the mort- 
gage they were not entitled to it by 
virtue of a subsequent oral agreement, 

S. 92 therefore is a bar to the plea. 

There are certain provisos attached 
to S. 92 and proviso 4 runs as fol- 
lows ; 

The exiatenoe of any distinct subsequent 
oral agreement to rescind or modify any auoh 

contraot may te proved except in 

‘Oases in which such contract , , . , , is by law 
veqaired to be in writing or has been registered 
aooording to the law in force for the time 
■ as to the registration of docomentB,” 

Under this proviso, in certain cases, 
ft subsequent oral agreement to modify 
any previous contract may be proved; 
hut this is not permitted where the law 
requires that the terms of the contract 
should be reduced into writing, as in 
the case of a mortgage or where the 
terms of the contract have been regis- 
. tered, as in the present case. By pro> 

. viso (4) therefore the oral evidence is 
entirely inadmissible. Basing our opi- 
ftion^^en on the statute alone, we have 
( Jao dignity in answering the question 
Un the negative. 


As to tba case-law; it appears that all 
Courts are uniformly agreed on this 
point. No case has beeii cited before 
us in which it has ever been held that 
oral evidence may be adduced to vary 
the terms of a written and registered 
mortgage. Indeed the learned counsel 
for the appellant the Court of Wards, 
had to concede that he could cite no 
case in which the contrary may have 
been held. The Full Bench case of 
G. P. Mallappa v. Naga Chetty (l) and 
Behari Lai v. Abdul Aziz (2) and nume- ■ 
rous other cases support our view. 

Point 2, Coming to the second 
point: Before we discuss the law on the 
subject we may point out that the 
Hon’ble Judges who constituted the 
Bench referring the case to the Full 
Bench being parties to the Full Bench, 
agreed that the word accord” might be 
removed from the second question, the 
reason being that the word “ accord " 
is a term, although frecjuently employed 
in England, has not been used by the 
Indian legislature in the Contract Act 
or any other law relating to contraot.' 
S. 63, Contract Act, which speaks of dis-i 
pensation on the part of the promisee; 
of the performance of the terms by' 
the promisor, uses the word “ satisfac- 
tion *' alone and does not use the word 
accord,” la our opinion this altera- 
tion does not in any way alter the sub- 
stance of the question. 

The question that we have to answer 
is whether a plea of satisfaction of a 
debt evidenced by a registered document 
amounts to a plea contradicting, vary- 
ing, adding to, or subtracting from ” the 
terms of the contract. la our opinion 
it does not amount to any of these 
things. The satisfaction may be brought 
about by payment in full or by payment 
in part, but in the latter case the pro- 
misee must agree that ha will not 
claim more and that he agrees to remit 
wholly or in part the performance of 
promise made to him. The substantive 
law 'on the point is contained in S, 63, 

Contract Act, which runs as follows: 

Every promisee may diepenae with or 
remit wholly or in part the paiformance of the 
promise made to him or may extend the time 
for snob performance or may accept instead of 
ft any satisfaction which be thinks fit." 

Section 63, Contract Act, has nothing 
to do with the interpretation of S. 92, i 

U) [WlS 43 Mad. 41=48 1. 0. 158, ' ‘ 

(2) [1929}lWI.a.93. J . . . / 
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Kvidenco Act, In some cases, where 
the promisee exercises any of his privi- 
leges given him under S. 63, Contract 
Act, with the consent of the promisor, 
the act may amount to a variance etc,, 
of the terms of the original contract 
and, in that case, unless the variance is 
made by a document in writing, evi- 
dence would iiot be admissible to prove 
the fact. For example, where the mort- 
gagee agrees to extend the time for pay- 
ment, if the promise is merely oral, and 
if the mortgage is by a registered docu- 
ment, the promise cannot be proved by 
oral evidence, But in the case of a 
satisfaction of the debt or remission of 
a part of the debt there is no contra- 
dicting, or varying, or adding to, or 
subtracting from the terms of the con- 
tract, and oral evidence may be adduced 
to prove the payment of a part of the 
debt and remission of the balance. For 
in that case it would not be the plea 
of the mortgagor that the mortgagee 
is not entitled to the whole of bis 
money. On the other hand hie plea 
would amount to this : that although 
the mortgagee was entitled to the whole 
of his money, he, in consideration of 
prompt payment of a certain amount 
{and for other possible considerations), 
agreed to accept a part in satisfaction 
of the full promise. This is our reading 
of S. 92, Evidence Act, and our answer 
bo the question on a mere reading of 
the statute is in the affirmative. Com- 
ing to the case-law the decisions seem 
to be in the main in favour of our view. 

We shall examine at once the single 
case in which a completely contrary 
view has been taken. It is the case of 
Jagannath v. ShanJcar (3). The case 
was heard by Macleod, C. J., and 
Heaton, J. In the case before their 
Lordships the plea was that instead of 
the sum of Bs. 2,000 due to the mort- 
gagee on his mortgage bond, he ac- 
cepted a sum of Bs. 800 in full dis- 
charge of the mortgage debt. It was 
held that oral evidence could not be 
adduced by the mortgagor to prove the 
alleged payment. The reason was given 

in the following language : 

“ The defendant’s case must be that the 
mortgagee agreed to receive Bs. 800 in full 
8 atsaf action of the much greater amount which 
was due on the mortgage and although he 
might have said when receiving Bs, SW: **1 
now discharge you from the morti^age,” dbera 

(3) 1X^201 41 B>ic. 55^=54 1. C, 689. 


was none the less an agreement which modl^ 
ded the original agreement of the mortgage, 


In our opinion this is not the right 
view of the law, It is open to a mort- 
gagee to remit any portion of the debt 
due to him and the remission does not. 
involve any change in the terms of th® 
original contract. It is true that whem 
the mortgagee accepted a sum of Bs. 800) 
and remitted Bs. 1,200 out of the mort- 
gage money the parties entered into 

contract. But the question is ; 

*' Did tbs contract in any way seek to alter 
the terms of the original mortgage contract ?*’ 

In our opinion it did not. 

In the case of SuJchlul Ramhctkas v. 


Jetha Opdjishet, A. J, i?. 1928 Born. 522^ 
two learned Judges of the same Court, 
expressed grave doubts as to the cor- 
rectness of the view expressed in Jagan*- 
nath v. Shankar (3)-, and the learned 
Judges were prepared, if necessary, to 
refer the matter to a larger Bench. 
Except for this solitary casOj which has 
gone to the length of holding that satis- 
faction of a mortgage debt by payment 
in part and by remission of the balance- 
cannot be proved by oral evidenoe, there 
is no case brought to our notice wh6re>- 
this view may have been taken.. 

Coming to Madras: It seems that 
there the view has been unifonnly 
taken that such satisfaction as described 
above may be proved. In O'. P‘ MaU 
lappa V. Naaa Chetttf (1) it was held by 
a Full Bench of three learned Judges- 
that it was not open to a mortgage 
plead a subsequent agreement- fco take 
less than is due on a roistered mort* 
gage in view of the provisions of S. 90* 
Evidence Act. The question of satis- 
faction did not directly arise in that 
case. In Balam v. Sadireddi, A, !• B- 
1928 Mad. 233, it was held that it was 
open to the debtor to prove that he had 
discharged the debt by putting, "he 
simple mortgagee in possession over 
certain property. Many Madras owe 
have been cited, but we do not thin* ^ 
necessary to discuss all of them in 
judgment, though of course we^ na 
considered all the cases, 
our own High Court, there 
oases, namely Jliabha Singh v* 

(4) and Jiuala Prasad v. Mohan Ba 1 • 
It was because of the supposed eon 


{4) A. I. K. 1926 All. 4*5=94 1. 
(5) A. I. R. 1926 All. 693=97 
All. 705. 


Igj 

1 . 0 . 
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*01 these two cases that the reference 
has been made. 

In Jkabba Sitigh's case (4) a lessee 
was granted certain properties by a 
‘registered document and among the 
leased property was a grove. Later on 
iihe lessor and the lessee agreed that the 
dessor would cut down the grove and 
appropriate the timber. It was held 
that it was open to the lessee to prove 
that the lessor was not entitled to claim 
i;he entire rent. The learned Judges, after 
ireferring to a large number of cases, 
came to the oonclusion that the trans* 
action was “ a mode of payment or dis- 
uharge or waiver of a portion of the rent” 
•on account of the loss of the profits 
■from the grove to the lessee. There can 
he no doubt that this decision should 
he treated as good law, because it is 
always open to one of the parties to a 
■contract to prove failure of considera- 
tion with respect to the whole or a part 
of the transaction. Nobody could ex- 
pect a lessee to pay the whole of the 
rent when by an act of the lessor a part 
of the leased premises disappeared from 
4ihe possession of the lessee. Proviso (1) 
expressly refers to want of failure of 
consideration as one of the facts prov- 
able by one of the parties to a contract. 

Coming to the case of J wala Prasad 
Mohan Lai (5). In this case, there was 
a mortgage of a house for a sum of 
Es. 200 by one Debi Das to one Durga 
■Prasad. Durga Prasad’s assignees were 
Mohan Lai and Salig Kam. Debi Das 
sold his house for Bs. 500 and left a 
'Sum of Rs. 200 with the vendee J wala 
Prasad for payment to the mortgagees. 
•Jwala Prasad paid the sum of Rs. 200 
•to one of the assignees viz,, Salig Ram. 
Salig Ram granted a receipt and pro- 
*xnised to return* the mortgage deed. 
Mohan Lai brought a suit to recover his 
'mortgage money and the mortgagor’s 
^representative’s plea was that the mort- 
SAgoes had agreed to forgo all the 
interest due on the mortgage and that 
Salig Ram had accepted Rs. 200 in full 
discharge of the mortgage debt and the 
Jrecoipt which he had granted was bind- 
'ing upon Mohan Lai, his co-mortgagee, 
«iid operated to extinguish the mort- 
•gage* The Court of first instance gave 
a decree for the amount claimed* after 
‘giving oiedifc for Bs. 200 actually paid, 
^he lower appellate Court upheld this 
^deeisSon, In second appeal it was urged 


that tho mortgagees relinquished their 
right to interest. A Bench of this Court 
consisting of Daniels and King, JJ,, 
held that any oral evidence to prove a 
relinquishment of a claim for interest 
was inadmissible undor S. 92, Evidence 
Act. There was a furtlier.questiou as to 
whether the receipt which was con- 
strued as a document purporting to have 
been granted “in full satisfaction of the 
whole mortgage debt" was admissible in 
evidence or not, having regard to the 
provision of S. 17, sub-S. 2, CL 11, Re- 
gistration z\ct, 190S. In this case, we 
are not concerned with the admissibility 
or otherwise into evidence of any re- 
ceipt and we need not consider that 
point at all. On this point, we may 
mention, the Hon. Judges differed from 
a previous decision of this Court. As 
regards the question whether the deci- 
sion as to tho inadmissibility of oral 
evidence to prove the relinquishment of 
a claim as to interest, it was probably 
right. The plea was not, it appears, 
that payment of Rs. 200 was in full 
satisfaction of the mortgage money, but 
tho plea was that by a subsequent agree- 
ment between the parties, the mortgagee 
had agreed not to claim any interest at 
all. In this aspect, as we have said, 
the judgment may be right. But we 
have no doubt that if the judgment was 
meant to be a decision that it was not 
open to the mortgagor to prove that the 
mortgagee accepted the sum of Rs. 200 
in full discharge of his debt, with all 
respect, we must regard the decision as 
laying down bad law. We are of opinion, 
as we have explained above, that a plea 
of payment and discharge does not in- 
volve any plea of a subsequent contract 
in any way altering the original con- 
tract. 

A number of Calcutta cases have been 
cited to us and it seems to us that in 
Calcutta it is clearly recognized that it 
is open to a debtor to plead payment 
and remission of the balance in order to 
prove satisfaction of a debt. In the 
result, our answer to question 2 is that 
it is open to a mortgagor to prove satis- 
faction of a debt by proving payment 
on his part and by proving remission of 
the balance on the part of the creditor. 
,We need hardly mention that we have 
nothing to say as to the weight to be 
given to the oral evidence that may be 
produced before e Court. That would 
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bo a matter for the Court to decide, 
boforo whom the plea of payment is 
taken. All that we are anxious to say 
is that the mere fact that ‘we are decid- 
in'* that oral evidence is admissible must 
not be taken as an authority that any 
evidence however worthless it may be 

V 

to prove satisfaction, is to be accepted 
simply because oral evidence is admis" 
aible. We direct that the record be 
returned to the Bench making the re- 
ference with our answers as recorded 
above. 

K.N,/r,k. Reference answered* 
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Boys, J. 

Bishesliiiar Nath — Objector — Appli- 
cant, 

V. 

Narmadeshtoar Prasad U2^adhia — Op- 
posite party, 

Execution First appeal No. 296 of 
1929, Decided on 28th May 1930, from 
decision of Sub-Judge, Moradabad, D/- 
13th April 1929. 

(a) Civil P. C., S. 100— New plea. 

It is not fair to ask that a lower Court’s 
decision should be upset when the provisions 
of law relied on in the High Courts were never 
brought to the attention, much less pressed 
Upon, the lower Court, and the lower* Court 
Las therefore, been given no opportunity of 
acceding to such argument, [P 726 C 2] 

^ (b) Civil P. C., O, 21 R, 19— Judgment* 
debtor objecting to attachment and being 
Successful in obtaining decree for costs— In 
execution of tbat decree, decree-bolder 
asking for set off against amount due under 
his decree in suit— R. 19 would not apply 
as the two claims are not under one de- 
cree. 

Tho words a deorse under which two parties 
are entitled” suggest the simultaneous birth of 
two sets of rights under the decree. [P ]27 C 2] 

A judgmeat-debtor objaofced to the attach- 
ment of certain property, and his objection 
having succeeded obtained a decree for costs 
against the decree-holder. When the judg- 
ment-debtor sought to execute his decree for 
costs the decree-holder asked for a set oft for 
decree for coats against amount due to him 
Uuder bis decree in the suit. 

Held: that R. I 9 would not apply as the two 
claims were not under one decree: A. I R 
1930 All 193, Disl [P 727 6 2] 

Shabd Scbran — for Applicsiiit. 

Judgment. — This is a judgmont- 
debtor objector’s appeal. The appellant 
SahuBisheshwar Nath obtained a simple 
money decree for a large sum, about 
two lakhs, against Kunwar Suraj Singh 
and Dalip Singh. The defendants' had 


a decree against Bani Phul Kunwar- 
who deposited a sum of Bs, 50,000 -in 
Court for payment, if the Court so- 
ordered, to Sahu Bisheshwar Nath, the 
decree-holder. Sahu Bisheshwar Nath 
applied for attachment of this sum and 
was resisted by the defendants. Their 
objections were upheld by the High- 
Court and they got a decree for costs- 
for Rs. 764-15-0. The decree-holders- 
of this decree for costs transferred their 
decree to Pt. Narbadoshwar Prasad the- 
respondent in the present appeal. He- 
applied for execution of this decree for 
costs and was met by objections by 
Bisheshwar Nath, decree-holder in the- 
original suit, asking for a set off of fchis- 
decree for costs against him against 
the balance of the amount due to him 
under his decree in the suit. The- 


lower appeHate Court has dismissed 
his objections and he now appeals. It- 
is noticeable that the judgment of the 
lower Court deals only with 0.. 21>- 
R. 18, and manifestly as the Court held, 
that rule -has no application. What- 
ever else may or may not be clear in 
this matter it is manifest that the 
decree in the suit and the decree for 
costs were not decrees in separate suits. 

Before I had heard counsel for the 
appellant I had not unfortunately read 
the judgment of the lower Court, or 1 
should have .found that the rule on 
which counsel based his argument here 
was never mentioned to the lower 


Court. Counsel assured me that the 
objection to the application for execu- 
tion had been based on B. 19, 0. 21 as- 
well as other provisions of the laWr 
but this is not the case. I have looked 
at the objection and it is headed ae 
made under R. 18 and E. 18 only* 

Had that come to my knowledge 
before, I should have hesitated muco 
about allowing the appellant to rely 
on R. 19 mow. It is not fair, and this 
had been constantly stated by one Judge 
or another of this Court, to ask tha^ 
a lower Court’s decision shouldbe upse 
when the provisions of law relied ou 
in this Court were never brought to the 
attention of, much less pressed upoBi 
and the lower Court has therefore been 
given no opportunity of acceding to sue |t 

arguihent. ‘ - 1 tn- 

I had however heard counsel ^ 

R. 19 before I discovered that it 
never been mentioned to the W 
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Court. It so happens that it was I 
before whom this appeal came for ad< 
mission originally and I stated there 
that I was not disposed to hold 0. 21, 
B. 19 applicable to a case like this. 
But I was prepared to allow the point 
to be argued. B. 19 says: 

* Where application is made to a Conrt for 
the execution of a decree under which two 
parties are entitled to recover sums of mcnej 
from each other, then 

It is manifest here that the two de- 
crees bear all the literal characteris- 
tics of two different decrees. But it 
is urged that there *can only be one de- 
cree in one suit, and that the decree 
for costs obtained by the judgment- 
debtor should ha regarded as a subsi- 
diary part of the main decree in the 
suit. This would manifestly be a 
straining of the words “a decree” in 
B. 19.' But 1 am asked to bold that 
the words “a decree” should be so inter- 
preted by analogy with the decision of 
this Court held in Ananti v. Chha?mUy 
(l) that there cannot be two decrees 
in one suit and that two decrees 
in two cross-appeals arising out of one 
suit must be regarded as in fact one 
decree. 

In the first place I am of opinion that 
that case is distinguishable from the pre- 
sent in this, that in that case it would 
be quits impossible to bold that the 
two decrees had a separata existence 
with such a result as was contended for 
in that case, that matter would be res 
judicata when one decree was looked at 
and not res judicata when another decree 
was looked at. Such a result would mani- 
festly be impossible, and the treating of 
the two decrees as one is an inevitable 
consequence. This is not so in the pre- 
sent case. There is no question of its 
Dfling absolutely necessary to regard 
Doth decrees as one,' or the later decree 
for costa as a subsidiary part of the main 
decree. I am therefore of opinion that 
there is no sufficient analogy between 
the two oases to justify the application 
toithis case of the proposition which 
ooay be literally wide enough to cover 
it that there cannot be two decrees in 
one case. Moreover the second decree 
fu the present case is in exeootion pro- 
OMdings, 

Bat this is not all. Apart from the 
itraining of the language that would be 

U) A».I.;Bt:l8eO AU. 193. 


necessary the actual language used, "a 
decree under which two parties are en-l 
titled’ seems to me to more clearly 
suggest the simultaneous birth of two 
sets of rights under one decree. It is 
not even contended here that B. 18 ' 
could be applicable. Bor the reasons 1 
have given I am of opinion that B. 19 
is also inapplicable, and the appeal is 
dismissed with costs. 

Counsel for the appellant asks for 
leave to appeal. He has not been able 
to show to me any authority in support 
of his contention, and the sets of mate- 
rial facts which appear in this case are 
such as must te of frequent occurrence. 
He has therefore this much against him 
that interpretation for which he asks 
has never been, so far as he has been 
able to find authority, adopted by this- 
Court, I have given my reasons for 
holding that the interpretation is not 
justified, and in view of the absence of 
any authority supporting such an in- 
terpretation I do not think this is a 
case in which I should give leava tm 
appeal. Leave is refused. 

S.n./r-.k, Appeal dismtssed^. 
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Mukeeji and Boys, JJ, 

Aidal Singh and others — Plaintiffs — 
App>ellants. 

V. 

Ehazan Singh and others — Defen- 
dants — Bespondents. 

Second Appeal No. 1366 of 1928, De- 
cided on 9th May 1930, frcm a decree 
of Sub-Judge, Meerut, D/-24th April 
1928. __ 

Civil P, C., S, 11 — In execution of decree 
agointt Xy member of joint Hindu family, 
houte belonging to joint family attached^ 

X objecting on ground that it waa bouae 
belonging to agriculturist— Objection dis- 
missed for default of prosecution and bouse- 
lold—Wife and ions of X bringing suit 
alleging that house was ancestral andf 
could not be sold as it belonged to agri- 
culturist^Wife of X had no personal in- 
terest— Suit by sons wm not barred aa ree 
judicata by mere ditmissal of father’s 
objection— Suit by lona waa maintainable 
—Civil P. C., S. 60. 

In execution of a money decree obtained 
against X, a member of a joint Hindu family, a ' 
bonse belonging to the joint family waa 
attaobed. X raised the objection that tbe 
bonse as it belonged to an agricnltnrist oonld 
not be attaobed, but for default of proBeontfoxa 
the objection petition was dismissed. Thfr 
house was eobsequenlly sold. The wife and 
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sot)'; of X then brought a suit alleging 
that tbo hoas 3 w,i3 ancestral property in X’s 
band ami that being agriculturist’s house it 
could not be sold in execution. 

Jfcul : that the wife of X had no-pctsonal 
interoet although in tho case of a partition 
bet wocn the father and sons sho would be 
eutitlod to a share, 

Held : further that the suit would not be 
barred by res judicata because the order dis- 
missing the objection petition had not decided 
whether the house belonged to an agriculturist 
and because the property being ancestral the 
father did not represent the sons. 

Held I further that the suit was maintain- 
able as tho sons wore interested in the pro- 
perty and as they could not raise objection 
before the execution Court. [P 729 C 1 , 2 ] 

(b) Civil P. C, S* 60 ' — Scope, 

Even if tkn objection is not taken in the 
oxeciitioa department if the Court otherwise 
becomes oognizant of tho fact that the pro- 
perty attached was the house of an agriculturist 
it would be its duty to withdraw the attaoh- 
meat- [p 729 q 1 ] 

Bhagtvati Shankar and L. M, Banerji 

for Appeilantg. 

S. N. Gupta for Hospoad^nfig. 

Mukerjif J. — This appeal raises a 
rather novel question of law. The facts 
are simple and are these : Khazan Singh 
obtained a decree for money .on foot of 
a promissory-nofce executed by one Bhag- 
wana in his favour, Bhagwana is an 
agriculturist. In execution of hia decree 
his house and enclosure were attached, 
Hig brother objected to the attachment 
of the entire property, and at his in- 
stance one-half was exempted from 
attachment. Bhagwan himself raised 
the plea that he was an agricnlturist, 
and under the provisions of S. 60, Civil 
P. C., the property was not liable to at- 
tachment and sale. Unfortunately for 
him and hia sons, there was a default 
'in the prosecution of the objection by 
Bhagwana and the objection was dis- 
missed, The property has been sold 
and has been purchased by the decree- 
holder Khazan Singh himself. 

Soon after the’sale, the three sons of 
Bhagwana and hig wife instituted the 
suit out of which this appeal has arisen. 
The plaintiflfs' case was that the house 
■and the gher (half-share belonging to 
Bhagwana) was‘ an ancestral property 
in the father’s hand arid, being an agri- 
culturist's house and appurtenance there- 
to could not be attached and sold in 
execution of the decree. They accord- 
ingly asked for a declaration that the 
sale was null and void and was riot 
:l)inaing on the. plaintiffs. 


Khazan Singh dofen ded the suit and 
he denied the statement made in the 
plaint that the property was ancestral, 
but nowhere, further in his written 
statement, he stated specifically that 
the property in suit was the self- 
acquired property of Bhagwana. The 
plaintiffs had taken exception to the 
decree on the ground that no debt really 
existed. On this point the rejoinder of 
Khazan Singh was that be did lend 
money and the decree obtained by him 
was a lawful one. 

No issue was framed in the Court of 
first instance as to whether the property 
was ancestral. The other issues that 
were framed related to the considera- 
tion of the promissory-note, and were, 
whether the suit was barred by S. 11, 
Civil P. C., and S. 17 of the same Code, 
whether the plaintiffs were bound by 
the acts of Bhagwana, whether the 
house was exempt from attachment and 
sale and whether the mother had a 
right of residence in the house. 

The Court of first instance decided all 
the points except the question of con- 
sideration in favour of the plaintiffs. 
It held that there was good considera- 
tion for the promissory-note, but it 
held that the property was not liable 
to be attached and sold in execution of 
the decree, being the property of an 
agriculturist. The mother’s claim was 
dismissed on the ground that she had 
no interest. Defendant 1 appealed 
and his appeal succeeded. The learned 
Subordinate Judge was of opinion that 
the order dismissing Bhagwana’s objec- 
tion to the attachment of the property 
was binding on the sons and therefore 
they wore precluded from maintaining 
the suit. 

In this Court it has been urged that 
the plaintiffs are not bound by the 
order dismissing the objection of Bhag- 
wana and that their suit should havfl 
been decreed by tho lower appoH®!*® 
Court as well. Before entering into the 
discussion of the merits of the case we 
find that there was ample evidence on 
the record to show that the gher and 
the house ware ancestral properties m 
the hands of Bhagwana, Two witnesses 
on behalf of the plaintiffs have sworn 
to the faot. They were not cross-ex^ 
mined on the point and Khazan Singh 
himself in* his own evidence did not 
state that the property was- not ances* 
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iral. We are thus relieved from remit- 
ting an issue as to the character of the 
property. The property in suit being 
ancestral the sons have an interest in 
the property by right of their birth. 
Plaintiff 4, that is to say, the wife 
of Bhagwana, has no personal interest 
in the property, although in the case of 
a partition among the father and the 
sons she would be entitled to a share. 

Now the question is whether the pre- 
sent suit is maintainable. The order 
dismissing Bhagwana’s objection to the 
attachment cannot operate as res judi- 
cata against the plaintiffs. There is no 
decision one way or the other as to 
whether the property attached was or 
was not belonging to an agriculturist. 
That question was never decided. There 
being no decision the order merely 
dismissing the objection cannot operate 
as res judicata on the ground that a 
decision has been obtained against the 
father and the father represented the 
sons in the objection case, Further the 
property being ancestral the sons have 
a right to assert their claim to it even 
as against the father. We do not think 
that the case comes within the pur- 
view of the Full Bench rulings*^* of 
this Court where it has bean held 
that a father in a joint Hindu family, 
'when he sues or when he issued, re- 
presents bis sons in the litigation, 

^ The next question is whether in the 
oircumstanods of the suit the claim is 
maintainable. It is clear that the sons, 
*8 such, are bound to pay their father’s 
«6bt. If the property in suit were sala- 
ftble, on the finding that there is no 
“taint in the debt incurred by the father, 
the property would have been liable to 
ne taken in execution. An attachment 
and sale of the property is prohibited 
by law. Even if an objection has not 
been taken in the execution department 
by Bhagwana, if the Court had other- 
wise become cognizant of the fact that 
the property attached was .the honse of 
ftQ agrienltarist, it would have been its 
duty to withdraw the attachment. This 
mllowB from the very language of S. 60, 
Civil p, 0. It runs as follows ; 

” Prorldsd that the following partloalan 

‘*^11 not be liable to enoh attaobment or 
fale.» 

^i.Tha Hon’ble Indge evidently refers to 
Seri Let v. Jfttftmna Kunutar, 34 

AU. 649ffi9 A,LJ, SlQssiS J.O. 1S6, Bd.] 


We take it that this is imperative and 
it prohibits the Court from levying 
execution over the properties detailed 
in the section under the proviso. 

The sons not being parties to the 
execution proceedings could not appear 
before the executing Court and raise 
the objection. Their remedy therefore,, 
if any exists, must be byway of suit. 
We are of opinion that the plaintiffs 
have a remedy for the simple reason 
that they have an interest in the pro- 
perty, and the property is of such a 
nature that it could not be attached 
and sold in execution of a decree how- 
soever binding it might be on the judg- 
ment-debtor. 

In the result the suit should have 
succeeded in the lower appellate Court 
as well. We allow the appeal, set aside 
the decree of the Court below and res- 
tore the decree of the Court of first 
instance. The costs here and in the 
Court below will be paid by defendant 
1 to the plaintiffs. 

S.N./r.K, Decree set aside. 
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Sulaiman and Kendall, JJ. 

Jawala Shanker SaJiai — Defendant— 
Appellant, 

v, 

Bohra Sri Bam and others — Plaintiff 
and Defendants — Respondents. 

Second Appeal No. 1689 of 1927, De- 
cided on 10th January 1930, from de- 
cree of Dist. Judge, Aligarh, D/- 25fch 
August 1927. 

. Cosharer — Cosharers in mahals *— Pro- 
prietors without fractional shares cannot 
be so considered— Pre-emption, 

Proprietors who do not own any fractional 
share in the entire property in mahal oannot 
be considered as cosharers in the mahal ; 

19 A, L. J. 859, Ref. [P 730 0 1] 

A, Sanyal — for Appollahb. 

Cf. Agarwala^tor Respondents. 

Sulaiman, J. — This is a defendant’s 
appeal arising out of a suit for .pre- 
emption, The plaintiff relied on an 
extract from a wajibularz, ^and neither 
he nor the defendants filed a complete 
khewat to explain the constitution of 
the village. A complete khewat has 
now bean produced under our direction. 

The property sold is situate within 
the municipal limits of Jalesar, and as 
held under the order, dated 27th May. 
1927, the Act does not apply to -It and 
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the caso h ^ovonictl by tbo customary 
law if any. 

Tlio inoi:eitiy sold consists of a share 
in a rnilak consisting of resumed muafi 
lands. An examination of the kbewat 
makes it quite clear that the body of 
cosbarors, wbose names are shown 
against serial number 1, own the en- 
tire iO bis was in the raahal. After 
them come proprietors, who own these 
milaks and who are serially numbered 
but against their properties no frac- 
tional share is entered in the column of 
shares. It is therefore quite clear that 
khese }noprietois do not own any frac- 
i tional share in the 20 biswas of the 
mahaf and therefore are not cesharers 
in the mahal. 

Merely because the printed heading 
of the claim has stated '* Name of 
patti or kbewat, ” the Court' below 
has assumed that all these other pro- 
prietors own property in separate pat- 
tis. This is a wholly erroneous as- 
sumption. A patti is a sub-division of 
a mahal in an imperfect partition and 
represents distinct fractional part of a 
mahal. This is not the case here. 
These proprietors are not cosharers in 
the patti at all. 

Tlie translation of the entry in the 
wajibularz on which the plaintifif re- 
lies, is given by the learned District 
Judge, and it is clear that a partner in 
the property can only have a right of 
pre-emption and if he also happens to be 
a brother, a nephew or a cousin but-if he 
is not any such relation, be must be a 
hissedar patti. As remarked above, 
the plaintiff is not a hissedar or a 
cosharer at all, and has therefore no 
right to sue under the uUegad custom: 
vide EadhaKishtin v. Ahlai Begum {i\ 

In the result we allow the appeal, 
set aside the decree of the lower appel- 
late Court and dismiss the plaintiS's 
suit with costs in all Courts including 
fees in this Court on the higher scale. 

v.B./b.K. Appeal allowed* ' 
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Sen and NiamatulijAh, JJ. 

Haian Ali — Defendant — Appellant. 

7 . 

, WaltuUah and araDi/ter— PUiatiffs— 
Respondents. 

Second Appeal No. 2294 of 1927, De- 
cided on I9th May 1930, from a decree 
of Dist. Judge, Allahabad, D/- 3l3t 
August 1927. 

(a) Contract Act, S. 129 — Continuins: 
guaiantee is determined by the teimi of 
instrument— Document to be interpreted aa 
a whole — Nature and character of hutioeia- 
and relative position of parties and lur- 
rounding circumstances must be considered. 

Whether or not the transaction is a con- 
tinuing guarantee is to be determined by the 
terms of the instrument. It is mainly a ques- 
tion of construction. The document eboald 
be interpreted as a whole and is not to be 
coahned merely to the oparative part. If 
there is auy ambiguity, it is permissible to 
press into consideration the nature an! 
character of business, the relative position of 
parties and surrounding circumstances. 

[P 731 C21 

(b) Contract Act, S. 129 — Guarantee given 
for performance of definite arrangement— 
Consideration not variable as a result of 
future dealings between parties— Contract 
is not contract of continuing guarantee. 

When the guarantee has been given for the 
performance of definite arrangement which 
has already come into existence and is not 
contingent and the consideration for which 
is not variable aa a result of future dealing* 
between parties, the contract is not one of 
continuing guarantee. [P-pi h<j 

(c) Contract Act, S. 129 — Grant of 

for definite period — Stipulations for p#y' 
ments were definite and constituted 
transaction— Guarantee given for due ful*i 
ment of engagements for whole term o 
continuance of lease — Guarantee was he 
to be not a continuing guarantee. ^ » 

Lease was granted, for a definite pon® 
five years. The stipulaticn for the several p»y 
ments stipulated for were definite angageiD® 
constituting one transaction. Th® 
was given for the due fulfilment of 
engagements stipulated in the lease av 
the whole term of its continuance. ^ 

Held: that this cannot be rtj 

tinuing guarantee within S. 129; 10 Alt. 
tiojids V. Barper, (1880) 18 Ch. D. m 

S. P. Sinha and Zamirul 
Appellant. ■ , 

A. M. Khxcaja and Mahmudium 

Reapoudenfca. ■ . it*. 

Sen, J,— This ia an . appeal by 60 

dafendanb and asises out of a 
recovery of Rs. 2,569 from th® 
dank under the following * jafo. 

Syed • Nabiullah owned 
zamindari property in ^ - an 

in the . prpyince of Afir** 


. fa) Cl£2l] 19A.L. J.-S59, 
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ingtrumenf;, dated 20th March 1921, 
he leased the said property to one 
Murtaza Husain for a period of five 
years certain, It was agreed that the 
lessee would pay the Government 
revenue, all expenses relating to the 
management of the property and Rs. 900 
a year to the lessor in two instalments. 
Murtaza Husain, the lessee, was not 
possessed of any property. The lessor 
insisted upon the lessee finding a surety 
for the due fulfilment of his engage- 
ments. On 2lst May 1921, Syed Hasan 
Ali, the defendant, executed a contract 
of guarantee in favour of Syed Nabiullah 
under which he ensured the due fulfil- 
ment of the engagements on the part 
of the lessee under the instrument, 
dated 20th March 1921. 

The lease was to run from 1329 F ’to 
1331 F. The lessee having failed to 
pay rent from 1329 F to Kharif 1331 F, 
Syed Nabiullah sued him for the rent 
of that period and obtained a decree 
on 17th September 1924, On 28bh 
September 1924, the defendant guaran- 
tor gave a notice to the lessor revoking 
his contract of guarantee. Syed Nabi- 
ullah died on 2nd July 1925. 

The present suit was instituted by 
the heirs of the lessor for recovery of 
Rs. 2,569 being the rent due from Rabi 
1331 F up to 1333 F. 

The suit was resisted inter alia on 
the ground that the guarantor having 
revoked his contract of guarantee by 
notice, dated 23th September 1924, ha 
was nob liable for the rent claimed. 
This plea substantially prevailed with 
the Court of first inisance, which gave 
the plaintiff a decree for Es. 450 only, 
and'dismissed the rest of the suit. The 
trial Court was of opinion that the 
contract entered into by Syed Hasan 
All Was in the nature of a continuing 
guarantee, which under the law, ha was 
competent' to revoke. Beliance was 
placed upon Illus. a, S. 129, Contract 
Act : 

**A, in oonsidaratica that B will employ C 
^ oolleoting the teats of B'm zamiadari, pro- 
B to be tespoaslbldf to the amount of 
98. 5,000 for the due ooUeetion of payment 
Cy’ C of these rents. This is a oontinaing 
Snarantea.” 

There was a contract of service which 
hoppsed a recurring obligation from 
day tCf day. We do not see what this 
nlostration has to do with the facts .of 
the case. Mnrtoaza Husain was not 


engaged by Syed Nabiullah with the 
object of collecting rants on his be- 
half for five years. No guarantee 
was given by Syed Ilasan Ali for the-’ 
due performance of an engagement 
of this character. We are therefore ■ 
of opinion that the Court of first- 
instance clearly misdirected itself and 
the illustration referred to above waS' 
not pertinent to the case. 

The lower appellate Court upon a 
due consideration of the terms of 
the contract came to the conclnsion 
that it was not one of continuing 
guarantee and that Syed Hasan Ali 
was not competent under S. 129„. 
Contract Act, to revoke it. In this vie w 
it naodified the decree of the trial 
Court and decreed the plaintiff’s claim 
in its entirety. The defendant impugns 
the correctness of this decision, Whe-' 
ther or not the transaction is a continu-. 
ing guarantee is to be determined by 
the terms of the instrument, It is 
mainly a question of construction. The 
document should be interpreted as ai 
whole and is not to be confined merely, 
to the operative part. If there be any. 
ambiguity, it is permissible to press into 
consideration the nature and character^ 
of the business, which necessitated the 
lease, the relative position of the parties’ 
and the surrounding circumstances. 

There is no ambiguity in the docu- 
ment under review. The agreement to 
pay an ascertained sum of money every 
year partakes of the character of a 
debt. The consideration for the con- 
tract has flowed once for all and is con-, 
fined to a single transaction and cannot 
be extended to a series of transactions.^ 
Where the guarantee has been given forj 
the performance of a definite engage-s 
ment, which has already come into exis- 
tencd and is not contingent and the con-, 
sideration for which is not variable as 
the result of future dealings betwaen| 
the parties the contract is not one ofj 
continuing guarantee. 

In the circumstances of the case the 
guarantee given by the defendant- 
appellant did not extend to a series of 
transactions. The grant of lease by 
Syed Nabiullah to Murtaza Husain for^ 
a period of five years in consideration of 
the payment of a certain sum of money- 
as rent was a single transaction. Equal- 
ly., the guarantee was one transaotiod* 
ensuring the duo. performance of the- 
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icssoo (luritig tba confcinuance of the 
leasa. The snccessiva payments of rent 
upo!! caeh instalment falling due can- 
not bo treated as successive transactions 
and the guarantee with reference to the 
same cannot be held to he *'a continu- 
ing gnarautee” under S. 129, Contract 
.Act. The above view is supported in 
principle by the decision of this Court 
in In re, Gopal SiiKjh v. Bhawani Prasad 
' (l) in which it was held that 

" assuming thif; the guarantee sought to 
bo conscrucf] was a contiuaing guarantee with- 
in the meaning of S. 131, Contract Act, still 
having regard to the object for which the two 
guarunfcoes were given it must be concluded 
that t)ie parties intended in the one case that 
the Inssor should be guaranteed for all rent 
w'hich might become due during the currency 
of tba lease.” 

A similar view was taken by Fry, J., 
■in Lloyd's y. Harper (2) in which ha 
■observed : 

“ It appears to me that there ate eases which 
■ certainly go to show that, where a continuing 
relationship is constituted on the faith of a 
..guarantee, there is a strong reason for holding 
that the guarantee cannot be annulled during 
the contiauanca of that relationship. This 
seems to me to be a sound principle of inter* 
.profcation.” 

The learned Judge further held that a 
..guarantee, the consideration of which 

given once for all, could not be deter- 
mined by the guarantor and did not 
cease at his death. 

The lease was granted once for all 
jfor a definite period of five years. The 
stipulations for the several payments 
stipulated for were definite engage- 
ments constituting one transaction. 
The guarantee was given by the defen- 
dant-appellant for the due fulfilment of 
these engagements stipulated in the 
lease during the whole terra of its con- 
tinuance. It would be unduly straining 
the language of S. 129 to call it a con- 
tinuing guarantee, 

We are therefore of opinion that the 
view taken by the lower appellate 
Court was justified, We accordingly 
dismiss this appeal with costs including 
in this Court fees on the higher scale. 

g.p./r.e. Appeal dismissed* •• 


U) [1888] 10 AII. 531=(1989)A. W. N, 
rieoo] 16 Ch. D, 290. 
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Mukerji and Bennet, JJ, 

Mani Bam Misra — Plaintiff — Ap. 
pellant, 


v. 


Furshotam Lai and another — Defeu* 
dants — Respondents. 

First Appeal No. 60 of 1927, Decide! 
on 20th May 1930, from decree of Addl, 
Sub-Judge, Benares, D/- 16th Septem- 
ber 1926. 

Contract Act, S, 23 ■— Railway company 
refusing to grant contract to plaiatiff— 
Plaintiff agreeing with defendant that lat- 
ter should put 'himself forward at appli- 
cant for contract and then serve plaintiff 
who was real contractor — Agreement was 
void— Benami, 

Piaintifi, to whom a railway oompany had 
refused to grant any contracts, entered into 
an agreement with the defendant that the 
defendant should put himself forward as the 
applicant for the contracts, and when the 
same were secured he would serve tha plain- 
tiff, the real contractor. The plaintiff aned 
for declaration that be was the real person 
who held the contract. 

Seld : that the object of the ‘agreement was 
to commit fraud on the railway company 
and therefore was void : 40 Bom, 61, 

63 P. R, 1884 and Begbie v. Phosphate Sevagt 
Co., Ltd. 1 Q. B. D. 679, Bel. on. fP 783 0 2] 

B. E, 0* Conor and Bavi BamaPramd 
— for Appellant. 

P, L, Banerji and Kalindi Pr&sad 
— for Respondents. 

Mukerji, J. — The plaintiff in tba 
Court below is appellant before us* 
He sued the respondents for a decUM* 
feion that he the plaintiff was the por* 
son who held a particular set of con- 
tracts obtained from the railway com- 
pany, that the defendants worked ^ 
the plaintiff's servants and that all the 
profits received by the carrying out o 
the contract ought to go to the pkjn* 
tiff. He sued for accounts besidos lor 
declaration. 

~The plaintiff alleged in the pl«W 
that he used to take contracts from 
railway company, but for 
sons' the railway company refused 
grant - him any further 
order to secure further contracts . 
the railway company he agreed _ 
the defendants that defendant 1 ^ . 

put himself forward as the apph . 
for t he contra cts and w hen the w ^ 
were secured defendant 1 and . 
dant 2 would serve for a pay the F 
tiff the real contractor. . ; ^ ■ 
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The defenoe fco t;ho suit; was twofold. 
One was that the plaintiS’s case was 
not true and the defendants were the 
real contractors, and secondly, the 
agreement alleged by the plaintiff was 
void under S. 23, Contract Act. The 
learned Subordinate Judge gave effect 
to both the pleas. He held that on 
evidence the plaintiff had failed to 
make out his case and that the agree- 
ment set up by the plaintiff was void 
.under the provisions of the Contract 
Act. In this appeal we have heard the 
point of law raised by the defendants 
and we are of opinion that it succeeds. 
In the result we have decided not to 
hear the case on the facts. 

Section 23, Contract Act, reads as 
follows : 

'* The consideration or object of an agree- 
ment ia lawful unless .***’' it is fraudu- 
lent • * ” 

The question is whether the agree- 
ment set up by the plaintiff had for its 
object something which was fraudulent 
in its nature and therefore the contract 
could not be enforced at the instance 
of the plaintiff. On the admitted facts 
the plaintiff was refused contracts and 
if it was known to the railway autho- 
rities that the plaintiff was the person 
who was offering himself for the con- 
tracts, ha 'would not have been ac- 
cepted, In order therefore to secure 
the contracts the plaintiff ?put forward 
defendant ‘1- as the real contractor. 
In doing this the plaintiff committed 
" fraud " on the railway company as 
defined in S, 17, Contract Act, There 
the word “ fraud ” is defined as mean- 
ing and including any of the acts men- 
tioned there committed by a • party to 
a contract. One of the acts is ; 

*' tho suggestion as to a fact 'of that which 
Is not tms by one who does not believe it to be 
true, *’ 

Heie the suggestion was made by de- 
fendant 1 to the railway company that 
he was the real contractor and not the 
plaintiff, who was not acceptable to the 
railway company. The object of the 
egreement between the parties there- 
fore was that a suggestion might be 
made to tho railway company by one 
of the peraons who were parties to the 
agreement that defendant 1 was going 
to be the contraotoi and this « was not 
a fact, It was further to the know- 
^ ledge of defendant 1 that the plaintiff 
' Was tiiet epntraotor and not he himself* 


Therefore, when defendant 1 repre-- 
sented it to the railway company that ■ 
he was the contractor, ho represented ' 
a matter which was not believed by- 
him to bo true. In the result the ob-J i 
jecb of the agreement was *to commit ah; 
fraud on the railway company, and this V 
fraud was successfully committed, ac-’ 
cording to the plaintiff’s own alloga*’ 
tions, 

A large number of cases were ■ cited be- ■ 
fora us as to whether the agreement - 
was vitiated, as found by the learned 
Judge of the Court below. Most of the- 
cases cited before us however have no- 
bearing on the point in question. They 
relate to sub-letting or assignment of 
a < contract contrary to the terms on > 
which the contract was granted. For 
example, there are cases in which a- 
contractor ‘in the Forest Department' 
was prohibited from snb-letting or as- 
signing his contract and he did so; it- 
was held that this contract between 
the contractor and the sub-lessee or 
assignee was not prohibited by S. 23... 
Contract ‘Act. One case that came 
near to the case before us will be 
found reported in Na?aralli Sayad ' 
Imavi V. Babamia Durey atimsha (l). 
There two persons previously to the-- 
bidding for grass, agreed that they 
would share in the profits of the con- 
tract and they did not tell the officer 
who was selling the grass that there- 
was such a partnership existing bet- 
ween the bidder and another person, 
such a contract being prohibited by 
the rules. In this case however the 
learned Judges did not consider the 
aspect of the case that has been put 
forward before us, viz., tho agreement 
implied a fraud on the officer selling . 
grass. 

The case that comes nearest to the 
case befere us is Sdkeb Bdvi v. Ndgur 
Mai (2). The facts of this case were 
these. There was a standing rule of 
the Commissariat Department that no • 
servant of the department shall obtain 
a contract with the department. In 
contravention of this rule a servant of 
the department, in agreement with an- 
other person, took a contract in the ■ 
name of the partner. It was held ttiat 
this agreement between the servant of 
the department and his partner im- 

'(1)-C1916] eOBom. e4=:30 I, 0.91S. 

(3) [1884] 68 F. B. 1684. 
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plied fraud on the Commissaria.t De- 
partment and was void under S, 23, 
Contract Act, Tbe case is based on an 
Knglish case, viz., Beghiev. Phosphate 
Setcaiie Co. Ltd. (3) which was upheld 
on appeal in Bcghie v. The Phosphate 
Sewage Co. Ltd. (4). 

In our reading of the Act and on 
authorities therefore it seems to be 
clear that the nlaintih’s case as brought 
was not maintainablo in a Court of 
justice. In the result the appeal fails 
and wo hereby dismiss it with costs, 

s.n./r.k. Appeal dismissed. 

(3) [137i] 10 Q. B. 491=33 L, T. 470=24 
W. R. 115. 

[4) [1S771 1 Q. B. D. 679=25 W. R. 85=44 
L, I, Q. B, 233=35 L. T. 350. 
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Sen and Niamatullah, JJ. 

A Plaintiff — Appellant, 

i.v. 

Bansraj Ahir and others — Defendants 
— Respondents. 

Second Appeal No. 2254 of 1927, De- 
cided on 29th May 1930, from decision 
of Addl. Sub -Judge, Jaunpur, D/- Ist 
^September 1927. 

(a) Hindu Law — Reversioner — -Suit against 
-alienations to neat presumptive reversioners 
— Contingent reversioner only can challenge 
transaction. 

Where a suit is directed against alienations 
In favour of next presumptive reversioner the 
contingent reversioner from "the nature of 
things is the only person entitled to challenge 
the transaction, and there does not seem to be 
any reason for holding that a suit by him is 
not competent; 34 All, 207 and 46 I. C. 85, Ref, 

[P 735 0 2] 

(b) Hindu Law — Alienation — Declaration 
. of rights depending on proof of circumstan- 
ces is useful in cases of transfers for const* 
sideration but not in case of gift by widow 
— No question of legal necessity or validity 
arises — Specific Relief Act, Ss. 39 and 42. 

lu cases of transfers for consideration in 
which quostions of legal necessity may arise, 
the grant of a declaratory .relief ordinarily 
serves tbe useful purpose of declaring rights 
which depend upon proof of ciroumstances as 
to which evidence may disappear by the time 
succession to the estate opens. But ‘In a case 
where the transfer is a gift pure and simple 
made by Hindu widow no question of legal 
necessity or its validity as such can arise, 

[P 736 0*2] 

(c) Practice — Pleadings-- Although lal- 
legations regarding status to /maintain* suit 
are false, if fact found vest .the status, th^n, 
suit for declaration. lies. 

The fact that' ihe plaintifi made certain false 
allegations to ostabltSh hin right as the presump* 


fcive reveaioner does not disqnalify him ftota 
maintaining the suit if the facts found invest 
him* with a status in which he can sue for the 
declaration be seeks. [P 786 01] 

S. M. Husain — for Appellant. • 
ilf. WaliuUak — for Respondents; 

Sen, J, — This is an appeal by tho 
plaintiff and it arises out of a snit for a 
declaration that a deed of gift, dated 
30b h March 1922, executed by defendants 
3 and 4, in favour of defendants l.and2, 
was null and void and not enforceable 
against the plaintiff’s reversionary right, 
The following genealogical table will elu- 
cidate the relation of the parties; 

^lansha Ahk 

I 


w 

Gur Dayal 


Bechu plaintiff 


p 

Sheo Bstan 
Mt. Manjhari 
defendant 3.' 

I 


Sarup- =' & 
Mt. Sahti defendant 4 ’ 

I ■ 

Mt. Ganga Dei defendant 2. 

1 ■■ Vi' 

Hansraj, defendant 1* 


\ I:," 


Sheo Ratan was separate from 
.Dayal and Bechu. Sheo Batan had two 
sons, Sarup and Anup. Anup predeoeasod 

.his father, so that , .upon 
death Sarup became the sole ,;Ownei, of 
.the property by|rnle of survivorship. vO 
30th March 1922 Mt.,Sahjii, who on Jhe 
death of Sarup had>on.iy ar UmitodiH*^' 
terest in the property, executed a .deea 
of gift in favour of her daughter .Gang® 
Dai. and her daughter’s son * Hansraj- 
Mt. Manjhari had no, interest in the 
property, but she was joined in the 6xeoj> 
. tion of the deed of gift. Plaintiff 
claimed to be the next presumptiT® 
reversioner of Sheo Ratan. Ha 
that upon the death of Sheo Ratan. Mt. 
Manjhaii took to evil ways and - tM 
- Sarnp and Anup -were not born in w*- 
look. The finding of 4>he Court he^ 
is that Mt. Manihari* was the wedded 
wife'of Sheo Ratan and Sarup^and MnP 
were the lawful issues of that roawj*?®’ 
' It is patent therefore that the 

' tiffl was not the next presumptive r 
versio nor of Sarup. tPhenext 
tive reversioner is Mt*' Ganga ^ ' 

. if she Buooeeds to the estate _ of ‘BamP' 

would also have a -’limited' 

■’ the property. She was to be 
by Hansraj, the dang^ » 

• suocession of tho plwntiff thofi Mr®** 
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upon the happening of a remote and un- 
certain contingency. 

The plaintiff did not state in the 
plaint that he was entitled to maintain 
the suit either because the next pro. 
■sumptive reversioners had colluded with 
the liCe-tenant, or had otherwise pre- 
cluded themselves from interfering, 
TPhe suit was resisted on the ground 
that, the plaintiff was not the nest pre- 
sumptive reversioner and therefore was 
not competent to maintain the suit. 
This plea found favour with the Courts 
below which dismissed the suit. Plain- 
tiff impugns the correctness of the de- 
cision of the Courts below. The law 
regulating the right of action in suits 
by reversioners has been laid down by 
the Judicial Committee in In re Eani 
Anmi Kunwar v. The Court of Wards (1) 
The following pronouncenaent has been 
made in this case: 


It oanuot ba ths law that anyone who may 
have a possibility of succeeding on the death 
of a widow, can maiatain a suit of the present 
nature, for, if ao,. the right to sue would be* 
long to every one in the line of succession, 
however remote. The right to 


sue 


mus! 


in 


their Iiotdships' opinion, be limited. If thi 
r reversionary heir refuses, wit ho U' 
sufficient canse, to institute proceedings, or i 
he has precluded himself by his own act oi 
oonduot from suing, or has colluded with th( 
Widow, ot caacurrod ia tha acfc alleged to b: 
wrongful, the nest presumable reveraionei 
Would be entitled to sue/’ 

This view has bean reiterated ir 
decisions such as Venkjtanarayana 
Filldi y. Subhammal (2). ’ Beferring fcc 
the earlier decision, their Lordships ob- 
« 0 i;v 0 at p. 412 : 

_ But inlaying down this broad rule theii 
uotQships pointed out in cleat terms thai 
under oertain circumstanoes the next presum 
able reverBionor would be entitled to sue,** 

Ih tfhandu v, Tarif (3) their Lord 
11^3. held that a contingent rever 
^loner was not competent to maintair 
a declaratory suit unless he showed 
that the nearer reversionary heir had 
pi^eoluded himself from suing, 

V is nnlorbanate that the plaintifi 
<54010 into Ooorti with a number of false 
allegatipng and put forward his preten- 
sion as the next presumptive reversioner, 
whieh he was not. He was, as a matter 
of fact, a contingent reversioner. He had 
stated in the plaint that the pre- 
dTliSSl] 6 Oftl. 761=3 0. li. B. 881=8 X, A. 

|2) A. I. B. 1916 P. 0. 134=29 I, 0. 298=42 
tax ^ 135=83 Mad. 403 (P, 0.). 

<8) A,I.B. 1914 P.O. 84=2T I.O. 892=37 All. 

46(p.a), 


sumptive reversioner had either colluded 
with the life-tenant or had otherwise 
precluded herself from suing. At . the 
same time one cannot shut one’s eyes to 
the fact that tbe deed of gift has been 
executed by the life-tenant in favour of 
persons who are nearer than the plain- 
tiff in the order of succession under the 
Hindu law. These must be taken to 
have either colluded with the lifo-teuant 
in the wrongful act complained of or to 
have Goncurred in the said act. The act 
complained of is one which is clearly to 
their benefit and which passes the pro- 
perty from the life-tenant to them. 
Where the suit is diractei against alia-, 
nations in favour of the next presump- 
tive reversioner tbe contingent rever- 
sioner from the nature of things is the 
only person entitled to challenge the 
transaction, and there does not appear 
to be any reason for holding that a suit 
by him is not competent. Under those 
circumstances the only person who was 
left in the field to challenge the legality 
or validity of the act of Mfi. Sihti, the 
widow of Sarup, was Beehu Ahir, the 
plaintiff and no other person. I am for- 
tified in this view by the decision of 
this Court in Raja Dei v. Umed Singh 
(4) in which a Hindu widow in posses- 
sion gifted the property in favour of a 
daughter’s son during the lifetime of 
her daughter. It was held that a con- 
tingent reversioner was entitled to 
maintain a suit for declaration that fthe 
transfer was invalid, when the next re- 
versioner was a female entitled to a life 
interest only. 

It was further held that where the 
donee was the next reversioner pre- 
sumptively entitled to tbe absolute 
ownership of the property the suit by 
the contingent reversioner was not bar- 
red. This view was followed in Jaifft 
Singh v. Gosain (5). The lower appel- 
late Court has relied upon Meghu Bai 
V. Bam Khelawah (6). In this case the 
presumptive reversioner had not con- 
curred in the alienation made by the 
widow ; nor was be the transferee under 
tbe alienation impugned in the action. 
The presumptive reversioner had not by 
any acts or omissions precluded himself 
from challenging the act of the widow. 
Under those ciroumstances there was no 

(4) CI8I81 84 All. 207=13 1.0. 682, 

(5) tl9l8J 46 ^.0, 85. 

(6; [1918] '35 AIL' 82S=il9 1.0. 811 
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oxcnse on the part of a contingent re- 
vorsioncr fc assume the carriage of the 

fiOif). 

i-'oth upon general principles and the 
authorities set out above the right of 
suit clearly belonged to Bechu, and hia 
claim ought not to have been dismissed 
upon the mere fact that he was not the 
next presumptive reversioner. I would 
therefore reverse the decrees of the 
Courts below and decree the plaintiff’s 
suit. 

Niamalullah, J.— I entirely agree 
with the conclusion of my learned bro- 
ther tl at the plaintiff is entitled to 
maintain tho suit for the declaratory 
relief he seeks in his plaint. The fact 
that ho made certain false allegations to 
establish his right as the presumptive 
reversioner of Sheo Batan does not 
disqualify him from maintaining the 
suit if the facts found invest him 
with a status in which he can sue for 
the declaration he seeks. On their 
own showing of the contesting defen- 
dants the deed of gift was execu- 
ted by the widow of the last male 
holder in favour of his daughter and 
her son. The plaintiff cannot be denied 
the right to impeach a deed of gift 
which is in favour of a reversioner nearer 
than himself. It cannot be humanely 
expected that such reversioners would 
challenge the deed of gift in their own 
favour. The case, therefore, comes 
within the rules enunciated in the cases 
to which reference has been made in 
the leading judgment. Defendants 1 
and 2 have unquestionably precluded 
themselves from bringing a suit of the 
character brought by the plaintiff, 
having accepted the gift made by the 
present life estate holder. 

To concede to the plaintiff a right 
to bring a suit for a declaration that the 
deed of gift will be “ null and void and 
not enforceable as against the future 
right of inheritance of the plaintiff ” 
does not necessarily exclude the con- 
sideration of the further question, whe- 
ther having regard to the particular cir- 
cumstances of the case, the declaratory 
relief which is always in the discretion 
of the Court, should be granted. The 
deed of gift purports to have been ex- 
ecrated by the widows of Sheo Batan 
and Sarup in favour of the daughter of 
the last male holder, and her son, end 
reeites practically the whole of the 


family pedigree including the line in 
which the plaintiff's name occurs. The* 
plaintiff is clearly admitted as the first 
cousin of Sarup, who has been found 
to be the last male holder of the pro- 
perty in dispute. The instrument evi- 
dences a gift in favour of such persons* 
and made under such conditions that 
it cannot be considered to amount to a 
surrender of the estate by the widow 
of the last male holder. In these 
circumstances I am inclined to think 
that the declaration prayed for by the 
plaintiff is a declaration of what is pal- 
pably and uncontestably true. If the 
plaintiff’s suit is dismissed bis right to 
recover possession on the termination 
of the life estate, in case no nearer 
reversioner is alive, cannot be ques- 
tioned. In cases of transfers for con- 
sideration in which questions of legal 
necessity may arise, the grant of a de- 
claratory relief ordinarily serves the* 
useful purpose of declaring rights; 
which depend upon proof of cirenm-j 
stances as bo which evidence may dis-l 
appear by the time succession to the* 
estate opens. But in a case where the| 
transfer is a gift pure and simple madej 
by a Hindu widow, no question of legal 
necessity or its validity as such canj 
arise. It is in my opinion not desirable 
as a rule to grant a declaration which 
can serve no useful purpose now or 
hereafter. In view, however, of the 
fact that the defendants’ written state- 
ment denies that the plaintiff belongs 
to the family of the last male bolder, 
though tho plea is in tho teeth of what 
is stated in the deed of gift itflolfi * 
am not prepared to take a different 
view from that of my learned brother 
on this part of the case. Accordingly 
I concur in allowing the appeal m 
terms mentioned in his judgment. 

By the Court. — We allow this appeal* 
set aside the decrees of the ^ContBS 
below and decree the plaintiff’s sni • 
As the parties came to Court on 'wse 
allegations we direct that they shod 
bear their own costs Jbhroughout, 


G.P./R.K. 


Apps^l 



Ghassoo 7. Emperor {Dalai, JO Allahabad 737 

A. I. R. 1930 Allahabad 737 the opposite class, anj, therefore, in 


Dalal, J, 

Ghassoo — Accused — Applicant. 

V. 

.Emperor— Opposite Party. 

Criminal Miso. Case No. 423 of 1929, 
Decided on 6th January 1930. 

(a) Criminal P. C., S. 526— Ground for 
^U^nifer is not to be decided in abstract — 
What is to be determined is whether Magis* 
trate behaved so as to give legitimate ground 
for fear of impartial trial. 

The mattiSF is not to be decided in abstract 
whether _a certain Magistrate would deal with a 
matter impartially or not. The question al- 
ways 18 whether through some error or unfor- 
tunate aaoident the Magistrate has behaved in 
a way to give legitimate ground for fear to one 
party or the other. [P 7.37 q g] 

(b) Criminal P. C, Ss. 526 and 162- 

When copy of statement of witnesses before 
police^ IS asked for, Court is bound to grant 
same insisting on a written application and 
retusal to grant them on misapprehension 
ot law or flimsy pretext are enough circum- 
stances to make accused believe that Magis- 
* desire to be fair to him. 

When a copy of a written statemoat made by 
a witness before the police is asked for, it is 

Magistrate, and it 

fcW Sood will 

that he should refer to the statement made be- 

® 7 *“'^ furnish a copy or record a 

definite ord^sr that he did not think it expe- 
aient m the interests of justice to furnish the 
accused with the copy. Nor can he insist upon 
written application for the same, an oral 
request being sufficient. Therefore, insistence 
n a application and refusal to grant 

copies OQ raisapprehansroa of law laid down 
naer S, 162 or on other flimsy pretext are 
nough oifoninstances to give the accused per- 
aon reasonable belief that the Magistrate had 
ho desire to bo fair to him ; 36 Cal. 660, Ref. 

/ 1 « . [P 738 C 1,21 

\c) Criminal P. C., S. 556, Expl.-Local 
nipection — Transfer is advisable but not 
necessary. 

I ®*pJanatiou to 8 . 556 merely means that the 
local inquiry would not amount to a necessity 
or transfer, but there may be circumstances 
naer wbloh it would be advisable to direot a 
ransfer from the Court of a Magistrate who 
has made a local Inquiry, [P 733 c 2 ] 

2akur Ahmad — for Applicant. 

S. Bajpaif A, P, Dube and 5, B. h. 
Gour— for the Crown. 

****^ 8 * 6111 .— I have gone through 
the varions affidavits and the explana- 
Au**' of the Magistrate who is trying 
the different cases. Unfortunately the 
Oftsos have assumed a communal aspect 
^ the dispute is between Hindus and 
Mahomedans. I well realize that in 
^oh a case the class to which the 
^^fstrate belongs raises a suspicion in 
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cases of transfer where communal in- 
terests are involved a transfer should be 
granted with considerable hesitation. 
Id the present case, however, I am* 
afraid that the trying Magistrate has 
shown a certain amount of irritation 
and behaved in a way which would 
give legitimate causa to the Maho- 
naedans to think that they would not 
receive justice in his Court. As I have 
often stated from this Bench, the matterl 
is not to be decided in the abstract* 
whether a certain Magistrate would 
deal with a matter impartially or not. 
The question always would be whether 
through some error or unfortunate ac- 
cident the Magistrate has behaved in a 
way to give legitimate ground for fear 
to one party or the other. In this case 
such legitimate ground does exist. First 
of all certain Mahomedans were prose- 
cuted by the police out of several 
against whom a complaint was made by 
the Hindus. When others were not 
prosecuted a complaint was made in 
Court and the Magistrate without hold- 
ing any inquiry under S. 202, Criminal 
P. C., promptly ordered all the Maho- 
medans to be prosecuted at the same 
time. It is true that the complaint 
was made prior to the result of the 
police inquiry. Even so, when the 
favourable result of the police inquiry 
was available to some of the Mahome- 
dans it would have been better if the 
Magistrate had waited until the comple- 
tion of the inquiry in the case sent up 
by the police before ordering the prose- 
cution of men whose prosecution was 
not desired by the police. A certain 
amount of confusion must arise and the 
defence must be prejudiced when the 
police case is mixed up with the case 
put forward by a partial complainant. 

It is rightly pointed out on behalf of 
those who are prosecuted by the police 
that by the complainant spreading wide 
his net to include all the Mahomedans,. 
the persons prosecuted by the police 
have been deprived of defence witnesses 
because those who were prosecuted on 
the private complaint were the witnes- 
ses for those prosecuted by the police. 

Secondly, the Magistrate has passed a 
most extraordinary order on the 
prayer of the Mahomedan aocused for a 
copy of the statements of witoesses re- 
corded by the police. Under S. 162, 
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Criminal P. C., a witness who was exa- 
mined by the police aad whose state- 
ment was recorded by the the police 
may bo cross-examined if in Court he 
makes a statement in conflict with 
the statement made by him before 
the police. The Magistrate has a curi- 
ous idea that the person to be contradic- 
ted is the police oflicer who recorded 
the statement and nob the witness who 
made conllicting statements. He even 
goes to the length of informing the 
public tliat sucii is the law *'a3 it exists” 
moaning thereby that the law was dif- 
ferent previously. As is usual with 
Magistral es, I am certain that a copy of 
tho Code of Criminal Procedure was 
not handy for this Magistrate to refer 
to, and he never read the provisions of 
that section before recording this most 
amazing order. 

Another thing is that there was no 
necessity to insist on the Mahome- 
dan accused putting in an application. 
An oral request ought to be entertained 
as the law does not prescribe any ap- 
plication, To ask for a reason is an- 
other amazing order when every Magis- 
trate ought to know that when a state- 
ment is required under S, 162 it must 
be required for the purpose of contra- 
dicting a witness. Another noticeable 
matter is that the application was flled 
on 19th July, and no order thereon was 
passed till 30th September. It appears 
to me that the order was passed on 
30th September, merely for the pur- 
poses of the record and that the Magis- 
trate had no desire to carry out orders 
of the law under S. 162. The procedure 
is well laid down in Sdlt v. Emperor 
(0 by a Bench of two Judges of the 
Calcutta High Court. The rule laid 
down there was that when a copy of a 
statement made by a witness before the 
police is asked for it is the bound en 
duty of the Magistrate, and it does not 
depend upon his volition or good will, 
that he should refer to the statement 
made before the police and famish a 
copy, or record a deflnite order that he 
did not think it expedient in the in- 
terests of justice to furnish the accused 
with such a copy. The irritation shown 
by the Magistrate in first of all insist- 
ing on an application from an accused 
person who in every case has to be 

(1) [1909] ie'Oal. 560=10 Or. L. J. 88=2 1.O, 
691. 


given facility for his defence, secondly,' 
in passing an order more than two 
months afterwards on tho application,; 
and, thirdly, in giving a' most amaziogi 
reason for the refusal of the copy, 
would naturally give an accused person 
reasonable belief that the Magistrate 
had no desire to be fair to him. 

In one case the prosecution was no 
doubt on behalf of the police, yet there 
was a Mahomedan complainant. When 
that complainant applied for stay so 
that be may request this Court to trans-* 
fer the case, the Magistrate again took 
an exceedingly narrow view. He gave 
it out as his opinion that the Maho- 
medan was not the complainant and 
that he had no right to apply to this 
Court for transfer. In ordinary lan- 
guage the Mahomedan was certainly a 
complainant even though the proseci- 
tioQ was launched by the police^ The 
refusal to grant a postponement which 
was absolutely compulsory under the 
law may have been an error of judgment 
but yet combined with the other actions 
of the Magistrate would create an im- 
pression of fear in the minds of the 
Mahomedaus. 

It appears that this Migistrate made 
a local inquiry. Mr. Dube on behalf of 
the opposite party was under the im* 
pression that the inquiry was made for 
some report to be submitted to Govern- 
ment. If so the inquiry was of a natnre 
in which the Magistrate had- to arrive 
at some conclusion, and I do nob think 
that such a Magistrate would approach 
an inquiry in Court with an open mind, 
Eeference was made ou behalf of the 
opposite party bo the explanation under 
S. 656, Criminal P. 0., that the loca 
inquiry did not deprive a Magistrate 0 
jurisdiction. That merely means th^ 
the local inquiry would not amount to 
a necessity for transfer but there niay 
be circumstances under which it wool 
be advisable bo direot a transfer fro® 
the Court of a Magistrate who has ms ® 
a local inquiry. 

I direct the transfer of all the oas ^ 
bo which these five applioations ^ 
transfer relate from the Court of ' 
Chandra Mani to the Court pt 
other Magistrate having 
the Etawah District,* Tbn t 

Magistrate is requested to 
a Court, The trial shall proceed 
the stage where it was left off t 
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nofornisd Mr, Zahur Ahmad, counsel for 
iihe applioanfis, accordingly. 

V,B./R.k. Order accordingly. 
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Boys, J. 

Bhairo Prasad — Applicant. 

V. 

ilmpgror -Opposite Party. 

. Criminal Ravn. No. 154 of 1930, De- 
cided on 26th May 1930, from order of 

10 ^ 0 * October 

, U. P. Municipalities Act, S. 82-Intereft 
in contract doubtful-Still permission of 
Commissioner is necessary,* 

• ^ msmbet of the Board acquiring share or 
intereet in any contract must obtain permis- 
•aioa in writing of the Commissioner. Where 
there is doubt as regards the interest, the Com* 
fntssiouet should bs applied to for permissiou* 

n . [P 740 Cl] 

A. D, Malaviya ’for Applicant. 

Govt. Advocate -for tha Crown. 

Judgment.-The applicant has been 
convicted under 8. 168, I. P. C., read 

Mnnioipalities Aot, in that 
while he -was a public servant, i. e. a 
Municipal Commissioner, he had an in- 
'wrest in a contract made with the 
Board. This application is only before 
me on the revisional side of the Court, but 

fl'ie of such importance to the 
-public that it is desirable that they 
should have full publicity. The facts 
tound are that the Board had some diffi. 
-culty la arranging for the supply of 
gram to the conservancy bullocks. Whe- 

diflaculties were genuine 
uimculties or manufactured in order to 
prepare the way for entering into an 
irregular arrangement with the appli- 
•eaub, there is no evidence. The appli- 

*** rt ® member of the firm 

w UobindramChnnni Dal, grain-dealers. 
«e apparently began to supply gram for 
the conservancy bullocks to the Board 
vhroQgb his firm, Gobindram Cbunnilal, 
on 6th May 1926. Ha apparently bad 
•either some donbts himself as to the 
‘risk that he might be moorring by this 
QOnrse of action, or thought that some- 
one who was hostile to him might make 
•capital of it. He has been given the 
•avadit by the lower appellate Court of 
the most favourable view of bis appli- 
Wion to the Board (Bx. 121) of 3rd 
•June 1926^ to the effect that he and the 
. who was associated with him in 


the supply of gram felt that their posi. 
tion might be invidious. 

Upon the applioivtion a resolution of 
he Board (Ex. lUJ, dated 30th June 
ly^b, was passed to tha effect that the 
applicant and the man associated with 
him should supervise the buyin<» of 
gram at market rates. This gram then 
continued to be supplied by the appli. 
cant s firm, Gobindram Cbunnilal, up to 
21st September 1926, when the firm’s 
name was changed to Bansidhar Eekhab- 
das, and apparently the object of this 
change was to conceal the fact that the 
same firm was really continuing to sup- 
ply the gram. ^ There is no reason to 
suppose that this suspicion is not well 
founded, and the applicant in any case 
has only ‘hioaself to blame, for he has 
refused to produce his account books. 
The supply of gram continued in this 
way up to 3rd March 1928, when the 
matter was brought to the notice of the 
authorities and this prosecution was 
instituted. The learned Magistrate sen. 
tenced Bhairo Prasad to nine months* 
simple imprisonmeufc and a fine of Rs. 
500. The lower appellate Court sub- 
stituted for ‘the sentence of imprison- 
ment a further fine of Rs. 300. Mr. K. 

D. Malaviya has urged every point that 
could be urged on behalf of the appli, 
cant, but I am quite satisfied that there 
is no force in any of them. He has 
urged that Cl. (f) of the proviso to S. 82, 
Municipalities Act, excepts from the 
prohibition in S. 82 “occasionar’ deal- 
ings. Apart altogether from the ques- 
tion whether Cl. (f) can be held to be 
in force at all seeing that, as I am told, 
the Government has not fixed any maxi- 
mum, I have no hesitation in holding 
that though the supply of gram may 
have been irregular so far as dates and 
possibly even quantities were concerned, 
the term occasional” is wholly inappli- 
cable to a continuing arrangement for. 
supply as needed. Nor is there any. 
room for a suggestion that the applicant 
was under a mistake of fact which might- 
enable him to plead S. 79, 1. P. 0. 

It was suggested to me in the course 
of argunsent that the case was due to 
somebody having sent an anonymous 
letter and to hostility entertained to- 
wards the applicant by certain perBons, 
This is, of course, wholly immaterial. 

All that we are conoerned with is whe-^ 
thor the applioaut did or did not oommik. 
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an oft'anco within S. 168, 1. P. C., and in 
view of the great interest of the public 
in the probity of its representatives on 
the Board it is a matter for sincere con- 
gratulation when such a ease is disclosed 
whether by an anonymous petition or 
otherwise. On the question of sentence 
I am asked to bold that the fine is too 
severe. I think that there is grave 
reason for suspecting the bona fides of 
Bhairo Prasad, the applicant, throughout 
this matter, and 1 find reasons for that 
opinion in two facts. According to the 
account that he himself gave, there was 
a discussion between him and others as 
to the propriety of his entering upon 
this transaction at all. That being so 
it is impossible to conceive that he did 
not consider the terms of S. 82, Munici- 
palities Act, and from that section it is 
immediately apparent that where there 
is doubt the Commissioner should be 
applied to for his permission. Notwith- 
standing the discussion and doubt that 
arose in regard to the propriety of his 
action he refrained, and it is fair to say 
he deliberately refrained, from applying 
to the Commissioner, Further, he has 
refused to produce his accounts and has 
only himself to blame if conclusions un. 
favourable to him are drawn from that 
fact also. 1 think, therefore, that he 
was fortunate to have the sentence of 
imprisonment reduced to one of fine. 
The application is dismissed. 

g.p./r.K. Application dismissed^ 
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Boys, J. 

Paras Bam — Accused — Applicant. 

V. 

Emperor— Opposite Party, 

Criminal Eevn. 166 of 1930, Decided 
on 27th May 1930. 

(a) Public Gambling Act (3 of 1867), S. 6 
—Warrant illegal— Presumption does not 
arise. 

The presumption under S. 6 would not arise 
if it is found tbat the warrant was an illegal 
warrant. [P 740 0 2] 

(b) Evidence Act, S, 114, IIIus. (b)— Accom- 
plice must be corroborated. 

Evidence of accomplice requires corrobora- 
tion. [P740O2J 

E. 0, O'Neill — for Applicant, 

M, Waliullah — for the Crown. 

. Judgment, — Paras Bam applies in 
revision from bis conviction under S. 3 
cead with S. 15, Gambling Act (3 of 


1867, and a sentence of nine months’" 
rigorous imprisonment. It may be that 
Paras Bam, who is said to have previoas- 
convictious, had started anew to keep 
a common gaming house, and if that is 
so, it is unfortunate that the defect in 
the warrant should lead, as it must lead 
in the state of the evidence, in this 
case, to bis acquittal. 

The presumption under S, 6, Gam.j 
bling Act, could not arise as it has been; 
found that the warrant was an illegalj 
warrant, and that position is not chal-j 
lenged. The presumption failing, it; 
could be proved otherwise that the 
house was being used as a common 
gaming house, and the prosecution has 
endeavoured to prove this by the evi- 
dence of two witnesses Md. Yusuf and* 
Mula. These are men who were ac- 
tually among the alleged gamblers who 
were caught in the room. The Magis- 
trate purported to examine them as 
witnesses under S. 10 ; it may be, I 
have not got to decide the point, that 
persons who are examined by virtue of 
the power given by S. 10 are not to be* 
regarded as approvers or as accomplices 
in the sense that their evidence cannot 
be acted upon without corroboration# 
I have no need to consider this point 
because I am of opinion that S, 10 was 
inapplicable to the case. The house 
referred to in S, 10 must be one on* 
tered under the provisions of this Act. 
The house was not entered under the 
provisions of this Act, in that there was 
neither a legal warrant, nor was thei® 
present in charge any officer oft® 
rank specified in S, 5. 

The fact, however, that S, 10 is not 
applicable to the case would not pj®* 
vent the Magistrate from examining 
these two persons in the ordinary way 
as witnesses. So examined, 
they are clearly accomplices 
such their evidence requires 
tion. The Crown finds itself ^ 
point out any corroboration, and in 
there is on hint of any corroboration 

the statement of these two 
so far as they purport to * g. 

was a common gaming house. 
sumption under S. 6 then. 

Magistrate having no power to ^ 
under S. 10 and therefore in *07 
there being no question of any sp 
character attaching to the 
virtue of examination . undor p. • 
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thoTfi being no corroboration of the 
witnesses regarded as ordinary witnes- 
■ses not examined under S, 10, there 
is not legal basis for the conviction. 
The application is allowed and the con- 
viction and sentence set aside and the 
applicant will be released unless his 
iawful detention is required for any 
other purpose. His bail bond in this 
<!natter is discharged, 

M.n./r.k, Application allowed. 

^ A. I. R. 1930 Allahabad 741 

Boys, J. 

Emperor 

V. 

Bashir — Accused. 

Criminal Ref. No. 256 of 1930, Decided 
on 17th June 1930, made by Dist. Magis- 
-trate, Debra Dun, on 9th April 1930. 

Criminal P. C,, Ss. 438 and 439 (5) — 
o. 439 (5) cannot constitute bar to District 
Magistrate** action under S. 438 in case of 
acquittal by a Magistrate since Local 
Government and District Magistrate are 
distinct and non- interchangeable terms. 

A District Magistrate and the Local G-ov- 
ernment are two distinct and non-inter- 
ohangeabla terms, and the District Magistrate 
not being the person entitled to appeal against 
the acquittal by a Magistrate, the mere fact 
that he may be able in his executive capacity 
^ move the Local Government to appeal under 
3. 489 (5) cannot bar his taking action under 
S. 438; 24 All. 346, Dist. [P 741 G 2] 

Mt Waliullah — for the Crown, 

Indkimudullak — for Accused. 

Order, — -This is a case of a reference 
% the District Magistrate asking that 
•an acquittal should be set aside and the 
•case sent back for retrial. The ground 
of the reference is that the accused was 
acquitted by the Magistrate of a charge 
of harbouring only because that person 
had not yet been convicted though pro- 
oeedings were pending against him 
whom the present accused was charged 
with harbouring. The person alleged 
to have been harboured has been since 
oonvioted. The aooused was not acquit- 
ted on the merits. If the .Magistrate 
thought it necessary, 1 do not say it 
‘Wfts necessary, but if he thought it 
Ofloessary, to know the result of 
the trial of the person who was 
alleged to have been harboured for 
the offence which he was alleged to 


which could be raised here against the 
reference is that the powers vested in 
the District Magistrate under S. 438, 
Criminal P. C,, are shut out by sub>S. 5,, 
S. 439, because the Local Government 
should have appealed and has not donej 
so. This is to confound the Local 
Government with the District Magis- 
trate as if the two terms were inter- 
changeable. 

It is manifest that the Local Govern-' 
ment could appeal, but it could so ap- 
peal even if the District Magistrate' 
thought that it should not appeal. The 
two terms not being interchangeable J 
can see no reason whatever why sub- 
S. 5, S, 439, should be held to constitute 
any bar to the District Magistrate tak- 
ing action under S. 438. For the accused 
my attention is drawn to the case In 
the matter of Sheikh Aminuddin (l). 
There two Judges of this Court refused 
to hold themselves barred from enter- 
taining a reference under S. 438 by 
S. 439 (5). They did, however, go on to 
hold that as a matter of their discretion 
they declined to exercise their powers 
under S. 439 where the Local Govern- 
ment might have appealed, and where 
the Magistrate could have moved the 
Local Government if be so chose. 

It is possible that in that case the 
acquittal had been on what the Magis- 
trate considered to be an acquittal. It 
has been based on a mistaken view of the 
course which the Magistrate ought to 
adopt. That may not be a material dis- 
tinction, but the decision quoted is one 
where their Lordships acted in the exer- 
cise of a discretion, and I am certainly 
not bound by it. The District Magis- 
trate not being the Local Government 
is not the person entitled to appeal, 
whether or nob he may be able in his ‘ 
executive capacity to move the Local 
Government to appeal. I see no reason 
therefore why his judicial powers should 
bo restricted. 

Accepting the reference, 1 set aside 
the acquittal and direct the trial Court 
to take up the case again from the stage 
at which it had reached immediately 
before the order of acquittal was passed. 

v.B./r.k. Reference accepted. 


«we Qommitted, he should have ad- 

Sourued the trial and awaited the result 

the other t rial. T he only oonte ntion U ) [1903] 24 AU. 846={i902) A. W. N. S9. 
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Sen and Niamatullah, JJ. 

Mohamed Sharif — Defendant — Ap- 
pellant, 

V. 

Nasir Ali and others — Plaintiff and 
Defendants — Respond onts. 

Second Appeal No. 1958 of 1927, De- 
cided on 18th June 1930, from decree 
of Sub-Judfje, Bulandshahr, D/- 22Dd 
August 1927, 

(a) Police Act (5 of 1861), S. 42 — Police 
Act provision of three months period for 
suits is repealed by Limitation Act ( 1871} 
— Suits are now subject to general law of 
limitation in Limitation Act. 

On the passing of the Limitation Act (9 of 
18-1) fcbe part of S. 42, Polico Act {5 of 1861), 
which provides a period of three months for 
suits contemplated by it was repealed with the 
result that such suits became subjeot to the 
general law of limitation contained in the 
Limitation Act and the special provision of 
limitation contained in S, 42, Police Act (5 of 
18Gl), ceased to bo operative, [P 744 G l] 

^ (b) Limitation Act, S. 15 — Claim against 
joint defendants — Notice necessary against 
only one defendant — Period of notice given 
is excluded in computing period of limita* 
tion for suit, 

If it is necessary for the plaintiff to bring a 
suit claiming relief against all the defendants 
jointly, and if notice under enactment was 
necessary against one defendant only and was 
in fact given, the period of notice is to be ex- 
cluded in computing the period of limitation 
for the suit and not merely so far as the defen- 
dant to whom notice was given is concerned : 
A. I, R, 1922 PaL 549, Ref, [P 745 0 1, 2) 

(c) Civil P. C,, S. 80 — Police Inspector 
acting in official capacity, 

Police Inspector proceeded to the scone of 
offence on receipt of the renort forwarded to 
him by the head mubarrir. His subsequent; 
report complaining of assault and obstruction 
by the plaintiff and his party was made by 
him in bis capacity as police offfeer. One of 
the offences with which the plaintiff was 
. charged was that under S, 332, I, P. 0. Plain- 
tiff was acquitted and suit was filed by him for 
damages for malicious prosocution. 

Htld ; that the Polios Inspector was acting 
in bis oMcial capacity and that it was impera- 
tive on the plaintiff to give notice to him of the 
suit for malicious proseoution : ■ A, /. ii. 1924 
All 851, Foil ; 6 I. C. 467, List. * [P 74± 0 2] 

(d) Police Act (5 of 1861), S. 42 — Scope, 

Seotion 42 refers to actions for "anything 

done or Intended to be done under the provi- 
sioDB or under the general polioe powers," 

Where a suit has been brought against police 
officer for damages for something done in the 
exercise of his powers under Oriminal P. 0., 
Polio« Act, 3, 42, does not apply : 30 I. 0. 
173, Foil [P 745 0 1] 

(el Malicious Prosecution — Finding as to 
conspiracy of three defendants, including 
police officer to prosecute plaintiff mali- 


1930 ^ 

ciously— Plaintiff held to be entitled to sue. 
all three defendants for damages. 

In a suit for damages for malicious prosecution 
the finding was that all the three defendants' 
conspired to prosecute the plaintiff maliciously 
and without reasonable and probable cause and 
that in furtherance of their design one of the 
defendants figured as the complainant in a 
cognizable offence of which information was 
lodged by him to the police and the latter 
prosecuted the plaintiff on the faith of such 
information. Evidence, in the case, was given, 
by all the three. 

Held : that under these circumstances, all 
the three defendants, including the police- 
officer were rightly considered by the trial 
Court to have prosecuted the plaintiff so as to- 
entitle the latter to sue them for compensation 
for malicious progeeutinn : 30 Ail. 525 (P,C,) ; 

A. l.R. 1926 P. C. 46, Eel on. [P 746 0 1] 

K. N, Kaiju — for Appellant. 

Judgment, — These two appeals arise 
out of a suit brought by the plaintiff-res- 
pondent Syed Nasir Ali for recovery of 
Es. 1,000 as damages for malicious pro- 
secution. Defendant 1, Sharif, was a 
Police Inspector stationed at Kburja at 
the time when the offences for which 
the plain tiff- respondent was prosecuted 
were alleged to have been committed,. 
Syed Zafar Ali and Aftab Husain, dS' 
fend ants 2 and 3, who are brothers,, 
are related to the plaintiff. On lltb 
January 1924 defendant 2 made a re- 
port at the Kburja Police Station that 
his house, which is contiguous to that 
of the plaintiff, had been raided by the 
plaintiff and his associates and that he 
(defendant 2) closed his doors to prevent 
the raiders getting into his house and 
made good his escape by jumping down 
the roof of his house. As the officer- 
in-charge of the police station was in- 
disposed, the head mubarrir forwarded 
the report to the Circle Inspector, de- 
fendant 1, who, accompanied by a fev 
constables, proceeded to the scene of 
occursence. Subsequently at aboot 
12 p. m. the Circle Inspector made a 
report at the tbana that, wbila he ana 
the constables were proceeding to tha ? 
scene of occurrence, the party were way- | 
laid by the plaintiff and a few others | 
ani beaten. This was said tp have , 
occurred between 6 and 7 p. m. 
dant 1 was under orders of transit j 
Saharanpur and left Kburja | 

The offences with which the _ I 
and his party were charged by do e " 
dant 1 in the report already 
were those under Ss. 332 ^ and » 

I. P. 0., i. 0., voluntarily causing hw , 

deter public servant from hia daty 
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riotiDg, Th® officsr-in* charge of toe 
police station made an investigation 
which resulted in the plaintiff’s prose- 
cution for those offences before the 
Joint Magistrate, who acquitted the 
plaintiff and his co-aceused on 27th 
March 1324. The suit which has given 
rise to these appeals was instituted on 
27th May 1925 on the allegation that 
defendant 1 and Syad 2afar Ali, defen- 
dant 2, who is an Honorary Magistrate, 
and defendant 3 conspired to bring a 
groundless charge against the plaintiff 
without reasonable and probable cause 
and maiioiously. The Muosif, in whose 
Court the suit was brought, dismissed 
it on 22Qd March 1926, Oq appeal the 
learned District Judge of Bulandshahr 
sent back the case to the Munsif on the 
ground that the latter had improperly 
refused to examine certain witnesses 
whom the plaintiff desired to produce 
and directed him to submit fresh findings 
after recording the evidence of such wit- 


nesses. 

^ In iihe^ meantime the Munsif, who 
had dismissed the suit, was transferred 
and was succeeded by another officer, 
who recorded the evidence which the ap- 
pellate Court had directed to be taken 
and found in favour of tbe plaintiff on 
all the material questions arising in the 
case. On receipt of the findings the 
loaraed District Judge decreed the 
plaintiff's claim to the extent of Rs. 700 
against all the defendants. Second Ap- 
peal No. 1958 of 1927 has been prefer- 
red by defendant 1 and Second Appeal 
No. 2260 of 1927 has been preferred by 
defendants 2 and 3. To clear the ground 
for a consideration of the questions of 
law which have been argued before us 
we should state the findings of fact ar- 
at by the lower appellate Qourt 
which must be accepted as conclusive 
on second appeal. It has been found 
by the learned District Judge concur- 
rently with the finding of the Court of 
first instance after remand that defen- 
dant 1 and defendant 2 were on friendly 
terms ; that there was ill-feeling bet- 
ween the plaintiff and defendants 2 and 
8 in consequence of disputes about a cer- 
tain zamindari ; that in June 1923 pro- 
Modings under S. U6, Criminal P. 0., 
were taken by the Sub-Divisional Offi- 
oor, Ehurja, against the plaintiff and 
dants 2 and 3 ; that a report of 
iant 1 then made was unduly^ 


favourable to defendants 2 and 3 and 
that the evidence otherwise proved that 
defendant 1 had identi6ed himself with 
defendants 2 and 3. It has also been 
found that tha criminal case against 
the plaintiff and his party was absolu- 
tely false and that the plaintiff, who 
was a schoolmaster, was busy with tha 
printing of examination papers in tha 
school building at tha time when the 
offences were said to have been com- 
mitted. The lower appellate Court has 
gone so far as to hold that the report of 
defendant 2 made at the thana on 11th 
January 1924, which was forwarded to 
defendant 1, was without foundation 
and that the subsequent report of defen- 
dant 1, charging the plaintiff and his 
party with offences under Ss. 332 and 
147 was equally without foundation. 
The learned District Judge has expres- 
sed himself thus : 

“Tbe plaiatiS has thus proved that he could 
not be at the alleged row nor could he be at 
the tiraha to fight with the defendants. As 
the piaictifi was innocent and the whole story 
of the dofendants from end to sod was false, 
so not a single person of mohalla of defen- 
dants 2 and 3 nor any one of the tiraha ap- 
peared as a witness for them. I agree with Mr, 
Ratan Lai that the reports of defendants 2 and 
3 to the police that there was a danger of 
breach of peace, as also the reporfci’of defendant 
1 that tbe plaintiS beat him was all false so 
far as tbe plaintiff was ooncerded. As every- 
thing was false and imaginary it is fair to 
assume that the defendants were actuated by 

malice in so doing It seems 

that all the three defendants acted in a sort 
of conspiracy to ruin the plaintiff. Defendant 
1 was going, he was to hand over charge the 
next day and so it needed all efforts to con- 
coot a case against the plaintiff and men of 
his party as early as possible. For want of 
bettor grounds the prosecution was launched 
on a fiimsy story not supported by reliable evi* 
dence even." 

It may be that this picture is some- 
what overdrawn, bub sitting in second 
appeal we are bound by the findings of 
fact supported as they are by evidence 
which we are precluded from examin- 
ing ourselves. We must therefore bold 
that tbe plaintiff- respondent was pro- 
secuted maliciously without reasonable 
and probable cause. 

The learned advocate for the appel- 
lant has argued: (1) that the suit should 
have been brought within three months 
from the accrual of cause of action, as 
required by S, 42, Police Act 5 1861 ; 

(2) that even if a longer period of 
one year provided for by Art,' 23 
Scb. 2, Iiimitafcion Act, be applicable, 


71i Allahabad 


Md. Sharif v. Nasir Ali 


1930 


the plaintiff's suit is barred and (3) that 
defendant L cannot, under the circum- 
stances of the case, be regarded, as the 
prosecutor and no decree for damages 
can bo passed against him. 

The first point may be shortly dispo- 
sed of. On the passing of the Limi- 
fcation Act 9, 1871, that part of S. 42, 

Police Act 6, 1861 which provides 
a period of three months for suits 
contemplated by it was repealed, with 
the result that such suits became sub- 
jject to the general law of limitation 
jcontained in the Limitation Act and the 
jspecial provision of limitation contained 
dn S. 42, -police Act 5, 1861 ceased to 
■be operative. 

Article 23, Sch. 2, Lim. Act, provides 
a period of one year for suits for 
compensation for a malicious prose- 
cution, to be reckoned from the date 
the plaintiff is acquitted or the pro- 
secution otherwise terminates. The 
plaintiff-respondent having bean ac- 
quitted on 27th March 1924, his suit 
brought on 27th May 1925, is prima 
facie barred unless allowance is made 
for two months. The plaintiff claims a 
further period of two mouths under 
S. 15, Lim, Act, which provides inter 

computing the period of 
limitation^ prescribed for any suit of 
which notice has been given in accord- 
ance with the requirements of any 
enactment for the time being in force, 
the period of notice shall be excluded! 
The plaintiff 'served defendant 1 with 
two months’ notice under S, 80, Civil 
P. C., and brought the suit after the 
expiry of two months from the date of 
the notice. Ha, therefore, claimed bene- 
fit of S, 16 on the ground that such 
notice was imperative under S. 80, Civil 
P. C. If under the circumstances of 
the present case defendant 1 was entit- 
led to a notice prescribed by S. 80, 
Civil P. C., there can be no doubt that 
the suit, So far, at any rate,, as defendant 
1 is concerned, was instituted within 
time. The question remains as to whe- 
ther it was time barred against defen- 
dants 2 and 3 as to whom no question 
of notice can arise. 

It was contended on behalf of defen- 
dant 1 that no notice under S. 80, Civil 
P. C„wa3 necessary if the plaintiff’s 
allegation be true that defendant 1 
maliciously conspired with the other 
two defendants to launch a groundless 


prosecution against the plaintiff, be- 
cause, in that case, he cannot be deemed 
to have acted in the discharge of his 
duty as a police officer. Reference wag 
made in this connexion to Mumtaz Hus. 
sain V. A, E. Lewis (l) which is, how- 
ever, not a case in point. An assistant 
engineer against whom damages were 
claimed in that case by his subordi- 
nate for assault and use of abusive 
language was held not to be entit- 
led to a notice under S. 80, Civil P. 0. 
It cannot be said that a public officer 
acts in his official capacity in maltreat- 
ing his subordinate in relation to the 
discharge of his duties as a public offi- 
cer. S. 80 will apply to a case in which 
damages are claimed against a public 
officer in respect of any act purporting 
to be done by him in his official capa- 
city. An important test ]is whether the 
public officer professed to act in his 
official capacity. As was ruled in Ab* . 
did Rahim v. Abdul Rahim (2): 


If the act was such as is ordinarily doaa 
by the officer in the course of his official dn- 
ties, and ho considered himself to be acting as 
public officer and desired other ‘^persons to con* 
aider that he was so acting, the act clearly 
purports to be done in his official capacity 
within the ordinary meaning of the term 
‘purport.’ The motives with which the act 
was done do not 'enter 'into the question 
at all.” 

In the case before us defendant 
1 proceeded to the scene of occur* 
rence on receipt of the report previougly 
made by defendant 2 and forwarded 
to him by the head muharrir. He pur* 
ported to do so in his capacity ag 
a Police Inspector. His subsequent re* 
port complaining of assault and obstruo- 
bion by the plaintiff and his party waft 
likewise made by him in his capacity as 
a police officer. Indeed one of the 
offences with which he charged thfl 
plaintiff in that report was that under 
S. 332, i. e,, voluntarily causing hurt to 
deter public servant from his duty, 
are clearly of opinion that on the 
authorities of this Court .and the lau* 
guage ofS. 80, Civil P. 0„ defendant! 
did purport to act in his official capacity 
and that it was imperative on the plain* 
tiff to give notice to him of the suit for 
malicious prosecution. The leamftd 
advocate for the appellant argued thi 
notice, if at all necessary, was regain 

(1) [1010] 5 I. 0. 467, . 

(2) A. 1. R. 1924 All. 851=80 1. 0. 79=46 1»* 

,, 884, - 
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by S, 42, Polic 0 Act 5, 1861, which 
provides for one month’s notice only. 
If this contention is sound tlv^ plain- 
tiff 8 suit should bo deemed to haive been 
instituted beyond limitation by one 
month. We are unable to give effect to 
this argument. That section refers to 
actions for 

“ anything doue or intended to be done 
under the provisions of this Act or under the 
general police powers hereby given.” 

It was not in the discharge of any 
duty imposed by the Police Act that 
defendant 1 was obstructed or made the 
subsequent complaint at the police 
station against the plaintiff. Defen- 
dant 2’a report which had been for- 
warded to him by the head muharrir 
complained of a cognizable offence 
having been committed by the plaintiff. 
Defendant 1 proceeded to the scene of 
occurrence to investigate the case initi- 
ated by that report. It was therefore, 
in his capacity as an investigating 
jpolice officer in the exercise of powers 
jConferred upon him as such by the 
priminal Procedure Code that he acted. 
|Hia own report which led to the prose- 
icution of the plaintiff-respondent was 
also made in the same capacity. It was 
Baohha Singh Y, Jajar Beg[^), 

that^ 

%■ a Bait has to be brought against a 

officer for damages for something dona 
* jin the ezerolBe of bis powers under the Criml* 
nal Procedure Code the provisions of S. 42, 
\ 'Polioa Act, do not apply 'and the plaintiff has 
to give two months notice as provided by 3. 80, 
Civil P. 0.” 

Accordingly we hold that S. 42, Police 
Act, does not apply and that the plain- 
tiff was entitled to a period of two 
montbs^ being excluded in comput- 
lug limitation. In this way the suit 
■was rightly held by the lower appellate 
Court to be within time. The suit is in 


the period of limitation for the suit and 
not merely so far as the defendant to 
whom notice was given is concerned. 
Any other view will make the provi- 
sion of S. 15 (2) nugatory in cases' 
in which it is necessary to implead in 
one suit, private individuals and the 
public officer against whom there is but 
one cause of action. All that the sac- 
tion requires is that a notice should 
have been given in accordance with the 
requirements of any enactment for the 
time being in force and if this condition 
exists it declares without any qualifica- 
tion or reservation that the period of 
notice shall be excluded in computing 
limitation. The learned Judges of the 
Patna High Court have taken the same 
view in B. & iV. W. Railway Co. v. 
Ramsarup Lai Chotudhury (4). 

The only other question that remains 
is whether defendant 1 should be con- 
sidered to have prosecuted the plain- 
tiff. His report at the thana complain- 
ing that the plaintiff and his party had 
committed the offences under S. 332 and 
S. 147, I. P. C., and asking for action 
being taken against them, taken with 
his conduct previous to the report as 
found by the lower appellate Court, is ' 
sufficient, in our opinion, to establish 
that he was the prosecutor of the plain- 
tiff. It is true he did not take any part 
in the proceedings which followed ex- 
cept by giving his own evidence, but 
that fact will not make him any the 
less a prosecutor if he can be otherwise 
considered to be such. In Gaya Prasad 
V. Bhagat Singh (5) their Lordships of 
the Privy Council held that : 

" It is Dot a priaciplo of universal applica- 
tion that if police or Magistrate act on infor- 
mation given by a private individual without a 
formal complaint or application for process the 
Grown and not the individual becomes the 


our^ opinion equally within time as 

QgftiuBt defendants 2 and 3. S, 15 (2), 

Limitation Act, provides that 

In computing the period of limitation pres- 
cribed for any suit of which notice has been 
given iu aocordanaa with the reguirementa of 
enaotnieDt for the time being in force the 
period of such notice shall be excluded.'* 

< H it is necessary or even permissible 
for a plaintiff to bring a .suit claiming 
relief against all the defendants jointly, 
end if a notice under 8. 80, Civil P. G., 
was necessary against one of the defen- 
dants and was in fact given, the period 
of notice is to be excluded in computing 

l8) [ 1916 ] so I. 0. m. 


prosecutor. The answer to the question, Who 
is the "prosecutor," must depend upon the 
whole circumstances of the case. The mete 
setting the law in motion is not the criterion ; 
the conduct of the complainant before and 
after making the charge must also bs taken 
into consideration. Nor is it enough to s^v 
the prosecution was instituted and conducted 
by the police ; that is again a question of fact. 
Theoretically all prosecutions are conducted 
in the name and in behalf of the Crown, but in 
practice this duty is often left in the bands of 
the person immediately aggrieved by the 
offence who pro hac vice represents the 
OrowD." 

(4) A. I. B. 1922 Pat. 549=^70 I. 0. 109, 

(5) [1908] 80 All. 526=^35 I. A. 189=5 
665 (P.O.). 
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In a lafcei' case, BcLlbkiidddr SinQli v, 
jadii Sah (6), afc 460 {of 24 A.L.J.) their 
Jjon]shi]>s observed : 

Ofcoursa there is aofching in the point 
which aeoms to have been taken in the Courts 
below but which was not urged before their 
ordships, that here de facto the appellants 
were not prosecuted by the respondent, la 
any country where, as in India, prosecution is 
not private, an action for m ilicious proseoutiou 
ifl the most literal sense of the word could not 
bo raised against any privata individual. But 
giving information to the authorities wbieh 
naturally loads to pro.socutioti is just the same 

thing. ^ And if that is dono and trouble caused, 
an action will lie.’' 
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In fcho case before us the finding is 
jtliat all the three defendants conspired 
jto pjosocuto the plaintiff maliciously 
and \vithout reasonable and probable 
cause and that in furtherance of their 
I esign defendant 1 figured as the cotn- 
.plainanb in a cognizable offence of 
which information was lodged by him 
■ to the police and the latter prosecuted 
the plaintiff on the faith of such in- 
oimatioD. In the proceedings which 
followed before the Joint Magistrate all 
the defendants gave evidence. Defen- 
jdanfcs 2 and 3 actively aided the police 
in prosecuting the plaintiff in other 
ways, (jnder these circumstances we 
entertain no doubt that all the three 
defendants were rightly considered by 
the learned District Judge to have pro- 
secuted the plaintiff so as to entitle the 
latter to sue them for compensation for 
malicious prosecution. In view of our 
findings on all the questions argued in 
S0con(3 appeal we uphold the deefee 
appealed from and dismiss the appeals 
with cosfs including counsel’s fee on 
tfie higher scale. 

__G.P./r.k. Appenl dismiftifed, 

(6) A. I, R. 1926 P, 0. 46=95 T 0 9*^9 — i 
Luck. 215.(P.O.). J.u. 339-1 
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Boys and Young, JJ. 

and others — Appel- 

V# 

Einperor Opposite Party. 

Criminal Appeal No. 949 of 1929 De 

ttlbar 1929“"®“- 

- (a) Criminal P. C. S i> 

•tateroenta of witneiiM 

considared^-Evidence Act, S. 

Previous statomenta of witnesses are only 


ordinarily admissible to oorroborate or oon- 
tradict the wifeuesses who have made statameSti 

P C Thi’iaff ^ ’‘r"® 288.0riminal 

ployed whan there is reason to believe that a 
witness at the trial is deliberately depattinK 

before th5 

rioi'^trate and where it is considered by the 
trial Judge desirable to bring the whole state- 
ment made before the Magistrate on record as 
substantive evidence. As to corroborating a 
widao33 It 13 unnecessary for the prosecution 
to corroborate their witnesses by previous state- 
ments until the statement made at the trial 
has been, in one way or another, challengad. 
As to contradicting a witness, it is not iu ac- 
cordance with law to use his stitemeut made 
00 a previous occasion, until the particular 
statement, by means of which it is desired to 
contradict the witness is put to him and be is 
asked what explanation he can give. la 
neither of these two latter oases is the previous 
statement itself substantive evidence. 

fhlF-A A c [P 747 01} 

lb) Evidence Act, S. 30- Confettiou ei- 

culpatmv author from alleged offence U 

not confession and should not be relied upon 

tor convicting co-accuaed. 

^ fission which does not exculpate the 
author thereof but is merely an explanation 
exculpating himself from his alleged share of 
the ouenoe is not a confession at all and should 
not be refied upon in convicting the oo-ac- 
oused. ^ [P 747 0 2; P 748 0 ll 

f®) ,^1*'®'***! Trial— Evidence — Accuied 
identified by witness in jail but not identi* 

1*7 Court — Identification is not greatly 
reliable evidence, ' 

^ Although an identification by a witness i® 
jail who fails to -point him out In the trial 
Court is not necessarily worthless, it is not , 
evidence on which very great reliance can bfl 
placed. [p 748 Q 

J<*) Criminal P. C., S. 164- Magistrate 
should not aik questions so as la reconcils 
statemieitts with those of co*accused unisis 
make stateoient intelligible but 
should merely record such statement ai ec* 
cufed desires to make* 

In recording coafessions under 3* 164, 4b® 

Mag is t rats should merely reoord sooh eonfe®' 
sioQS or statement as the accused might deaif® 
to make* It is no part of his duty to ask 9®®®’ 
fcions iu detail on'matters already withiu 
Magistrate’s knowledge and endeavour to re* 
coQcile the statements of the aoonsed with 
other co-accused. But if the statement oon* 
tains any real ambiguity it ifl the duty of tbe 
Magistrate with great caution and eieroistoS 
great disoretiou to question the accused to 
order to eliminate the ambiguity and give hto 
a chance to make hia statement intelligiblCr 

[P 750 C 5] 

itf* A, Afsig — for Appellants* 

air 4 

. o, Bajpai — for the Grown* 

Boys, J. — Thia is an apposl of 
men from convictiona under S. 396, I* 

B. C,, and in the case of Abdol 
Khan and Abdul Shaknr aliss Shakori* 
santences of death and. in the ease of 
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Dilawar, Kuadan, Chhida and Hemrai 
sentences of 10 years’ rigorous impri- 
Bonmenti, including ’three months’ 'soli- 
tary confinement. The printed paper- 
book of the case runs to just over 300 
pages. This is partly due to the fact 
that the learned Additional Judge has 
admitted on to the record the whole of 
previous statements made by witnesses. 
jPievious^ statements of witnesses are 
only ordinarily admissible to corrobo- 
rate or contradict the witnesses who 
0370 niftdd st&tooioti ts afe fcbo trial or 
by virtue of S. 288, Criminal F. C. The 
latter section should only be employed 
when there is reason to believe that a 
witness at the trial is deliberately de- 
parting from the evidence which he gave 
before the Magistrate and where it is 
considered by the trial Judge desirable to 
bring the whole statement made before 
the Magistrate on record as substantive 
evidence. As to corroborating a wit- 
ness it is unnecessary, and this has 
been pointed out many times, for the 
prosecution to corroborate their wit. 
nesses by previous statomenSs, until the 
statement made at the trial has been, in 
one way or another, challenged. As to 
contradicting a witness it is not in ac- 
jOordance with law to use his statement 
made on a previous occasion, until the 
particular statement, by means of which 
it is desired to contradict the witness, 

10 put to him and he is asked what ox- 
Pj^nnation he can give. In neither of 
these two latter cases is the previous 
^tement itself substantive evidence. 
Wo recognize however that in the pre- 
sent case, in bringing the whole of pre- 
vious statements on to the record, the 
learned Judge was only moved by a de- 
sire to give the accused every opportu- 
o/ making 'such criticisms against 
the witnesses’ testimony in the Sessions 
Court as they could found on the earlier 
atatements. The learned Judge's judg- 
ment extends to nearly 40 pages of the 
printed record, and ho has dealt with 
“he case ably and exhaustively. If as 
we think, he has dealt with it in grea- 
sier detail than is necessary, we again 
rMognize that that is an error on the 
nght aide and that be was only desirous 
w dealing with the case thoroughly. 
Se has certainly succeeded. 

‘ We have listened to counsel for the 
J|Ppellante for several days and he again 
given very oommendable labour and 
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time to the study of this brief. These- 
facts, however, which we can and do 
record with approval make it the less, 
necessary for us to enter into details 
ourselves. The evidence consists of 
fc^hat of an approver, Narain, and a num- 
bar of meQ who wara eyowibnosses 
fche dacoity. The learned Judge has 
further relied on what is described as- 
the confession of one of the accused, 
Dilawar. Except in ono very impor- 
tant feature, dealing with the arrival of 
the dacoits on fche spot and the part ac- 
tually taken by Dilawar, there is no 
serious discrepiney between the so- 
called confession of Dilawar and the 
statement of the approver. The ap-- 
prover Narain s statement is that soma 
of the dacoits came to a spot on the road, 
to the village where the dacoity was- 
committed on a tonga driven by one of, 
the witnesses for the prosecution, Hafizul 
Kahman. Ha izul Eahman minimises 
his own share in the dacoity and says 
that he was compelled to drive soma of. 
the dacoits there. This explanation of. 
his own presence among the dacoits is 
apparently accepted by the Crown.. 

Dilawar, accused, in his so-called con- 
fession describes how he drove the same 
two dacoits who are alleged to have 
come with Hafizul Bahman on his owh- 
ekka and says that he was compelled to. 
this course by threats. The Crown did 
not in the case of this man accept the 
explanation. The fact remains that we 
have in the so-called confession of 
Dilawar and in the statement of the 
approver, as supported by Hahzul Eah- 
man, two irreconcilable stories, one of- 
necessity deliberately false, as to the^ 
manner in which some of the dacoits. 
came 'to the meeting place. It would* 
be possible perhaps to offer an explana- 
tion of this conflict, but in view of the- 
line that has been taken in this Court- 
by the Crown, it is unnecessary to deal. 
with it in detail. The learned trial 
Judge has given some weight 'to the- 
alleged confession of Dilawar, but in 
this Court the Crown has thrown it out- 
and does not ask us to rely upon it. 

We think that the learned Government 
Pleader was right in adopting thisj 
course. Whether or no Dilawar bad 
told the truth in the rest of the story in 
the alleged confession and only endea 
voared to protect himself by explaining 
that he was forced into the coarse that 
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he followed, the fact ramaios that tha 
confession, as it stands, does not impli- 
eato him himself and is in fact nob a 
eoiilession at all, but an explanation 
exculpating himself from his alleged 
share in the dacoifcy. We need not 
therefore say anything further on the 
■subjoot of Dilawar’s confession more 
than this, that we had to examine very 
carefully the circumstances in which it 
was made to see whether any conclusion 
could be drawn from these circum- 
.stances from which the appellants were 
.entitled to reap an advantage. We do 
not think, liowever, thab any conclusion 
can 1)0 drawn from those circumstances 
in favour of the appellants. 

Wo deal with the case, therefore, as 
depending upon the statement of the 
approver Narain, supported by the evi- 
dence of eyewitnesses. 

We do not find it necessary to deal 
with the cases of any of the appellants, 
excepting that of Chidda, in any detail. 
In the case of Abdul Jalil the evidence 
is, in our opinion, fully satisfactory. 
In the case of Abdul Shakur we elimi- 
nate the evidence of Tara. He identi- 
fied Abdul Shakur in the Bareilly jail 
and he made no mistakes. It is true 
that he picked out Abdul Shakur from 
a line including Shakuri and Abdul 
Jalil and 15 other men nob suspected in 
the case, and it is true that he did not 
pick out in the Bareilly jail any unsus- 
pected person, that is, any person ad- 
mittedly nob suspected in the dacoity. 
Had his efforts at identifioation stopped 
there, there might not have been much 
to be said against it, but we find that 
he was also invited to Pilibhit bo pick 
out other accused whom he could iden- 
tify 'from the long line of men put up 
before him, and he failed to identify 
any one of the suspected persons, while 
he did identify no less than three 
persons who admittedly were not sus- 
pected. Eliminating Tara we find more 
than suflScient evidence in the testimony 
of the remaining witnesses to support 
the conviction of Abdul Shakur. Simi- 
larly in the case of Dilawar, we strike 
out the evidence of Pitam who, while 
pointing out two of tha suspected per- 
sons in the jail and making four mis- 
takes, again failed in the Magistrate's 
Court and the Sessions Court to point out 
pilawar. We do not suggest that an 
identifioation by a witness in jail 


who fails to point him out in the 
trial Court is necessarily worthless. 
His evidence thab he did at the jail 
point out certain persons, though he 
cannot rernember them, read with the 
evidence of other persons who can show 
who were the persons thab were identi- 
fied, may be of some value read with 
other evidence. But manifestly it is 
not evidence on which very great reli- 
ance can be placed. Striking out, how- 
ever, Pitam from the list of witnesses 
against Dilawar we find there is 
sufficient remaining, The cases of the 
other accused, with the exception of 
Chidda, it is not necessary to deal with 
separately. 

In the case of Chidda we find that 


Kandhai and Badhe, though they picked 
him out at the identification proceed- 
ings in the jail, did not identify him 
before the Magistrate or in the Sessions 
Court, and, as we have just said above, 
such an identification can ordinarily 
not carry much weight. Lochan, an- 
other witness, picked out Chidda in the 
Pilibhit jail, but he there also pointed 
out four persons who were not even 
suspected, while in the Bareilly jail 
he failed to pick out anybody rightly 
and did pick out one person wrongly. 
Lochan though he picked out Chidda in 
the Sessions Court failed to pick him 
out in the Magistrate’s Court and picked 
out one Abdulla in his place. The evi- 
dence of Lochan is therefore uureli* 
able. There remains against Chidda 
the statement of the approver suppor- 
ted only by the statement of Piaie. 
We have, therefore, the more carefully 
examined the statement of Piare, for it 
does not follow that because there is only 
one witness, that witness' testimony is 
insufficient to corroborate the approver. 
We find, however, in Piara's statement 
before the trial Court that ho constantly 
lays stress upon the fact that he knew 
Chidda because he saw him on the 


labutra in front of the house where 
le dacoity was committed walking up 
ad down with a sword. He was asked 
hetber he had not in tact stated be- 
>re tha committing Magistrate that be 
iw no arms with any dacoit. Be 
jplied that he had told the Deputy 
lagistrate that he did see arms with 
le dacoits though the Deputy Magis- 
rate may not have recorded the 
English record of the evidence w 
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the oommittiing Magistrate's Court 
shows that Fiare there said: 

“ I had not seen gun and weapon with any 
of the dacoits." 

To further satisfy ourselves we 
checked the vernacular record and we 
found the same statement there. It is 
impossible then for us to believe Piare's 
statement that he stated the contrary 
and that ho has been incorrectly recor- 
ded. It is difficult to suppose that both 
the Peshkar and the Magistrate, re- 
cording a statement in different lan- 
guages, would 'have. made the same mis- 
take, and further it is certain that if 
he had said; “I did see arms in the 
hands of the dacoits,” he would have 
been asked in whose bands he saw them, 
whatever his answer might have been. 
We do not think therefore that we 
can with confidence rely on the state- 
ment of Piare. 

. In our view then the appeals of all 
the appellants, except in the case of 
Chidda, must be dismissed. 

A few further comments we must 
make. On p. 263 of the printed paper- 
book the learned trial Judge expresses 
the opinion that the statement of a 
woman to the police who was one of 
those residing in the house in which 
the dacoity was committed, could be 
treated as a first information report 
and that therefore such a statement 
was admissible against the accused, 
seeing that the woman in question was 
produced as a witness 'in the case and 
could be cross-examined on it. In this 
the trial Judge was in error. The first 
information report was clearly that 
which was made by the chowkidar. The 
statement made by the woman was 
nothing more tban'a statement made by 
a witness for the prosecution to the 
police, which could not be used by the 
Crown for any purpose and could 
only be used by the defence as a basis 
for oross'oxamination. 

The next comment that we ‘have to 
make is that in the coarse of the argu- 
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year 1929, when this evidence was given 
the Government Pleader of Pilibhit 
should have seen fit to lead it at all.. 
There are no less than two printed 
pages at the very commencement of 
this police officers evidence which are 
directed''to one purpose and one purpose 
alone, namely, to show what a .bad 
character the appellant Abdul Jalil was 
and how justified the Crown were in 
proceeding against him. Wa quote the 
following two examples of the evidence 
that the Government Pleader of Pilibhit 
permitted himself to lead. They are : 

'In connexion with thfit dacoity (some 
other dacoity) the Sub-Inapector of Khatewa. 
and the Circle Inspector of Naini Tal came 
to me at Pilibhit. They expressed their sus- 
picion about this dacoity on Abdul Jalil. 
etc." 

Again : 

“the police of Pilibhit was very muoh afraid 
of Abdul Jalil Khan and was also in collusion 
with him. Nobody darod'to see his house." 

There are two pages of this sorb of 
thing. It 30 happened that the Govern- 
ment Pleader of Pilibhit who represented 
the Crown at the trial was present in 
Court before us, and we asked him to- 
explain bow it came about that he led 
these two pages of evidence at the very- 
commencement of the Circle Inspector’s 
evidence without there having been- 
any foundation to justify the evidence 
being led. He could only refer us to 
some wholly unsubstantiated suggestion 
that the police were intending origin- 
ally to run a gang case and, therefore,, 
wanting to put in all the evidence 
they could to connect various persons 
suspected in various dacoities or mur- 
ders. It is manifestly immaterial what- 
the police intended; the present case 
was a case directed, or at least should 
have been directed, solely to the proof 
of single dacoity. The only matter- 
to which the Government Pleader of' 
Pilibhit'could direct our attention was 
a statement of the Magistrate who 
oonducted tbe identification proceedings- 


iQBQli thd loarDsd Govornnieiit Pldadsri 
when dealing with the confiioting state- 
meats of Dilawar in bis statement as 
nn approver and Narain in his state* 
meat as an approver, drew our atten- 
tion to the evidence of Babu^ Sri 
Kriahanai Circle Inspector, which is to 
be foima on p. 213 of the printed book. 
It is indeed astonishing that in the 


in the jail to the effect that he did not 
know .for what case the accused were 
to be identified, but from the large 
number of accused put up before 

him he concluded that it was a gang 

+ 

case. 

It is unnecessary to deal with this. 
BUggestion any further. The case be- 
fore the Court, and the only case with 
which the Government Pleader of Pili*- 
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hhit and tbo Court were concerned, was 
this siiigio charge of a single dacoity, 
and it cugiit to have been most mani- 
fest to the Government Pleader of 
Pilihliit that ha was not entitled to 
lead evidence to prejudice tbe Court 
against the accused or any particular 
accused and that be could only ■ lead 
evidence of the bad character of the 
accused if that iiarticular accused had 
previously led evidence of his good 
character fEvidence Act, S. 54). It is 
not suggested that Abdul Jalil Khan 
or any of the accused had, up to that 
pericd at any rate, led evidence of good 
character. We may note also that even 
if the Government Pleader of Pilibhit 
did endeavour to lead such evidence, 
it was the duty of the trial Court to 
have stopped him immediately. We 
recognize of course that tbe learned 
Judge had not had much experience on 
the data in Question of Sessions work, 
and his failure to stop the Government 
Pleader in no way detracts from our 
great appreciation of the care and 
trouble that he expended on the case. 

The next comment that we feel com- 
pelled to make is in reference to the 
Magistrate, Mr. Sri Kishen Kumar, who 
recorded the confession of Narain under 
S. 16-4, Criminal P, C, He bad already 
apparently recorded the alleged con- 
fession of nilawar, and we have already 
made mention of the serious conflict 
between Dilawar an5 Narain as to the 
•manner in which the dacoits assembled 
at the spot, and also in regard to the 
acts of Dilawar subiequently and dur- 
ing the dacoity. Whether or no it was 
irom Dilawar's previous statement that 
the Magistrate had got bis knowledge, 
it 18 manifest that at the conclusion of 
Narain’s statement he realized the 
serious discrepancy between tbe two 
statements and, as the record shows, 
apparently made a determined effort 
to set Narain 8 statement into harmony 
with that of Dilawar. Narain stated 
'that Shakuri, Jalil and Dilawar went on 
a tonga while the remaining persons 
went on foot, Dilawar had stated that 
Shakuri and Jalil were driven by him to 
the meeting place on his own ekka. 
Narain completely fiuished his own 
statement, that is, the statement which 
he had come voluntarily to make, when 
the Magistrate proceeded to question 
him at great length manifestly on tbe 


basis of some information in his pcs. 
session. It is only necessary to men- 
tion samples of the questions he asked" 
Question ; “Did Shakuri and Jalil go in 
an ekka or in a tonga? ” There was 
no ambiguity whatever in Narain’s 
statement that they had come in a 
tonga, but it was in conflict with DiU- 
war’s statement^ that he had taken 
two men on his own ekka. Narain 
relied definitely "in a tonga. ” The 
confiict remained. The next qnestion 
asked was " Was Dilawar in the same 
tonga ? " Manifestly this was with a 
view to giving Narain a chance of say- 
ing, No Dilawar was in an ekka," 
but the witness replied definitely “yes." 
The witness was then asked "Who was 
driving the tonga ? ” and replied •' The 
tonga belonged to some one else whom 
I do not recognize ? " Now it was 
manifest from Narain's earlier state* 
ments that he knew Dilawar well, for 
he had given evidence mentioning 
Dilawar by name and the share that 
Dilawar took in the dacoity, Not- 
withstanding this tbe Magistrate asked 
him again " Was it driven by Dila* 
W3»r ? ’’and Narain again replied defi- 
nitely No. ’’ There are many other 
instances too numerous to detail show- 
ing that the Magistrate was qnestion- 
ing Narain in detail on matters al- 
ready within the Magistrate’s know- 
ledge and endeavouring to reconcile 
tbe statement of Narain with that of 
Dilawar. This was no part of his dnty 
at all. It was his duty merely to re- 
cord such confession or statement as 
Narain might desire to make. It was 
also part of his duty with great caution 
and exercising the greatest discretion 
to question Narain in order to elimi- 
nate any real ambiguity that there 
might be in Narain’s statement, or in 
other words to give Narain a »chanc6 of 
making his statement intelligible. Bat 
be bad no right whatever to cross- 
examine the man who was making the 
statement or to endeavour to get parti- 
cular statements out of him. 

Before concluding we may disoha^fl 
the more pleasant dnty of expressing 
onr approval of the very oiarefnl 
of the locality and the khasras ao? 
companying, that were prepared by tbe 
responsible officers on behalf of tbe 
Grown. They have been of the Very 
greatest assistance to 'ns in appra^iog 
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the value of the evidenoe and the facts 
generally of the case. We have al- 
ready expressed our appreciation of the 
careful judgment of tho trial Judge, 
Mr. ^am Ugrah Lai Svivastava, which 
we have had to consider. 

The result is that we set aside the 
conviction of Chidda and direct his 
immediate release, unless he is required 
in connexion with any other matter. 
The appeals of the remain ig five are 
dismissed, and the sentences on Abdul 
Jalil and Abdul Shakur will be carried 
out according to law. A separate order 
will be passed expressing to Govern- 
ment our recommendation that it might 
consider the grant of an enhanced fee 
bo the counsel, Mr. Abdul Aziz, who 
represented the appellants, 

V.B./e.K. Appeals dismissed. 
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Boys, J 

Sallu Mal and another — Accused — Ap- 
plicants, ^ 

V. 

Emperor — Opposite Party, 

Criminal Ref. No. 119 of 1930, De- 
oided on 17th June 1930, made by Sass, 
Judge, Agra, on 17th February 1930. 

^ Criminal P, C,, S. 133 — Chabutra in 
public way — Obstruction — Order for re- 
moval can be made. 

When there is a chabatra obstructing a 
public way the fact that in a particular case 
the public may have lot of room to go along 
the road, without needing to walk upon that 
particular site of the chabutra hae nothing 
to do with the case and the public road autho- 
rities can saoure its removal. [P 751 0 2] 

Mazari Lai Kapoor — for Applicants, 

M, Waliullah — for the Crown. 

Judgment. — I see no reason what- 
670r for interfering wifcn the Magis- 
trate’s order which is a most proper one, 
and a reference to the terms of S. 133 
would make that absolutely clear. The 
person on whom notice was issued to 
Bhow cause why the obstruction should 
Dot be removed set up at the ontset 
wfaat has been found to be a false case, 
that he has only re-constructed the 
chabutra on an old foundation. It is 
found in faofc that there was no old 
chabutra on the site of the new oon- 
Btruotion. It is most manifest on the 
facts found that what has happened is 
this;. There was a tiny little portion 
of obabutra. which the plan clearly in- 


dicates was itself an obstruction, which 
the proper authorities would have been 
entitled to have removed. Having kept 
that there for soma time he has now 
extended it on either sit^e along the 
whole length of the frontage wall. On 
the one side of the tiny portion of the 
chabutra previously existing the eu- 
croachment extends to no less a length 
than 171 ft, and on the other side 62 ft. 
and apparently the width of the cha^ 
butra is 8 ft. It would not make the 
smallest difference in principle if it 
was 8 inches or if the encroachment 
was only by the addition of a single 
brick. It is by adding brick to brick 
that these sorbs of encroachments are 
habitually successfully carried, though 
S. 133 authorizes an order to remove 

‘any unlawful obstruction -from any way 
which is or miy be lawfully used by the public 
or from any public place.” 

There can be no question on the find- 
ings that the site occupied by the pre- 
sent extension is a public way and is a 
public place and is ground which may 
be lawfully used by the public. The: 
fact that in the particular case the 
public may have lot of room to go 
along the road without needing to walk 
upon that particular site has nothing 
whatever to do with the case. They: 
are entitled to walk along that site if 
they wish. The opposite party here if' 
allowed to maintain the chabutra would, 
of course, immediately set up that it 
was his chabutra and exclude fchel 
public. Bub even if he did nob do so 
the public have a right to walk on that 
portion of the ground which the oppo- 
site party has covered with bis cha- 
butra. On this ground, and this ground 
alone, the Magistrate’s order would be 
justified. He has in my view unneces- 
sarily strengthened his order by point- 
ing out that the P. W. D. are entitled 
to use the site for taking away mate- 
rial to repair the road. It is true that 
they are so entitled, but it would not 
make the least difference to the case 
if it were shown beyond doubt that 
they never would want to remove any 
soil from that site. The issue was per- 
fectly simple and the facts show that 
tho opposite party has deliberately en* 
oroacbed upon land which is public 
way, and bis obstruction of it is uq. 
lawful, and the Magistrate’s order 
directing its removal is a proper 
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order. It is not nocQSsary for me to 
say anything in the present case whe- 
ther as the plan suggests the so-called 
original portion of the cbabutra lis also 
an unlawful obstruction or not, but 
nothing that I have said in this judg- 
ment must be taken to suggest that that 
is an old cbabutra and that the public 
road authorities cannot secure its re- 
moval. The reference is rejected. Let 
tho record bo returned. 

v,B./r.K. Reference rejected. 
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Sul AIM AX AXD Kiamatullah, JJ. 

Badri Prasad — Applicant, 

V, 

Opposite Party. 

Civil Revn. No. 75 of 1929, Decided 
on 25th April 1930, against order of 
Dist. Judge. Agra, D/- 19th January 
1929. 

Kf Legal Practitioners Amendment Act 
(IS of 1926), S. 36, Expl. — Expression “ma- 
jority of members present” is not same thing 
as “majorily of members voting” — Out of 
67 members present 26 voting in favour of 
resolution declaring person to be tout, 14 
against and rest remaining neutral — There 
is no legal evidence on which person could 
be declared tout. 

The expression “majority of the members 
present” is not the same thing as the expres- 
sion “majority ‘of the members voting”. If 
there are a large number of members who ab- 
stain from voting, it is quite clear that they are 
not prepared to state that there is a general 
repute against the 'person concerned. Where 
out of the 67 members 'of the Bar Association 
only 26 voted in favour of the resolution de- 
claring a person to be a. tout and 14 against it, 
the rest remaining neutral, there is no legal 
evidence against the person on which ha could 
be declared a tout, [P 752 C 2j 

K» Verma — for Applicaufe. 

U, S. Bajpai — for the Orown, 

Sulaiman, J.— Lala Badri Prasad is 
one of the numerous persons who has 
been declared a tout by an order of the 
District and Sessions Judge of Agra. 
The only evidence against Badri Prasad 
is a resolution of the Bar Association 
passed at a meeting on 22nd November 
1928 declaring him to bo a tout. The 
report received from the Bar Assooia- 
tion showed that there were in all 9^ 
members of the Association, but only 67 
out of these were actually present on 
22nd November 1928 when the resolu- 
tion was considered. The voting showed 
ihab 26 voted in favour of the resolu- 


tion and 14, against it. The rest obvi- 
ously remained neutral. 

Ordinarily a mere resolution of an 
association of this kind cannot be legal 
evidence against a person when he is 
accused of any charge. But the expla- 
nation added to S. 36, by the Legal 
Practitioners Amendment Act(Act 15 of 
1926), provides that the passing of a 
resolution declaring any person to be or 
not to be a bout by a majority of the 
members present at a meeting, specially * 
convened for the purpose, of an associa- 
tion of persons entitled to practise as 
legal practitioners in any Court or 
revenue office shall be evidence of the 
general repute of such persons for the 
purposes of this subsection. The im- 
portant words to consider are “by a 
majority of the members present at a- 
meeting*'. There is no doubt that a 
majority of votes were cast in favour of 
the resolution if the neutral votes were 
to be excluded and therefore the reso- 
lution was duly passed by the Associ- 
ation. But the language of t)ie explana- 
tion makes it quite clear that every re- 
solution passed by the Association will 
not be legal evidence of general repute' 
against an accused person. It becomes 
such evidence only if it has been passed 
by a majority of the members present 
at the meeting. The expression majo- 
tity of the members present’* is not the 
same thing as the expression “majority 
of the members voting”. If there are a 
large number of members who abstain 
from voting it is quite clear that they 
are not prepared to state that there is 
a general repute against the person* con- 
cerned. If it had been intended that 
a mere resolution passed by a majority 
of votes would be sufficient there would 
have been no necessity to add the words ; 
*'by a majority of the members preset * 
at the meeting,” as the word passing , 
involves the idea of a majority of vobca 
being cast in favour of the resolution, j 
We are therefore of opinion that there 
is no legal evidence against tho apph* 
cant on which he .could bo declared a | 
tout. We accordingly allow this j 

sion and set aside tho order of the Di9' 
trict Judge and direct that the name ® I 
Badri Prasad be excluded from the hs | 
of touts. We make no order as to ^ 

P.N./R.K. Revision allowea* . 
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demonsferationB on the 

coupled with a denial 
for declaration of the 
under S. 43, Speoido 


V. 

Qadir Bux and others — Plaintiffs — 
Hdspondents. 

Second Appeal No. 536 of 1927, De- 
cided on Slst January 1930, from a 
decree of Ist Sab-Judge, Moradabad, 
D/-30th November 1926. 

(n) Civil P, C,, S. 9 Mahomedan’s right 
to slaughter cow»— When suit lief. 

It is tho logal right of avory Mahomedan 
to slaughtar cows as an article of food or for 
pu^oses of sacrifice, which right belongs to 
him m ms individual capacity as also as a 
member of the Islamic faith and is indepen- 
dent of onstom. The right is not lost by mere 
abstention or non-exercise for a number of 
years. The exercise of the right is subject to 
certain limitation. These limitations are the 
result of either a compulsory regard for the 
feelings of other people or upon the ground of 
public expediency so as to prevent a public 
nuisance or a breach of the peace. The 
exercise of the right is to be regulated 
by the common law principle embodied 
n he maxim sfc uteri tuo ui alietiuvt non 
leadas (every man is entitled to enjoy his 

own property according to his likes, provided 

inat in doing so, he does not infringe the legal 
rights of hiB neighbour). If, ia exercising his 
own rights he wantonly disregards the legal 
rights of his neighbour, this gives the latter 
a cause of aotion, Similarly, if in the 
ezeroise'of his right, he is actuated by or 
creates animosities, his act may amount to an 
mvasion of the public law and the State may 
mtervene. Oiroumstanoes are conceivable 
^ slaughter of cows may amount to a 

mu [P 756 0 1, 2] 

however the sacrifices are made 
Within Walled enclosures, so that no one could 
see the process from outside, or where the 
saoriSoes are made with quiet and decency 
unattended with noisy or riotous demonstra- 
tioa, there can be no ground for objeotion. 

« cow sacrifices offend the Hindus individually 
^Yl^otlTSly, the act cannot be branded as a 
PUDlio nuisance, for the law makes no allow- 

HUHoeptibilities of the hyper- 
Mnsitive ; 80 All 181 at 184 ; and 25 I. 0. 104, 

, CP 766 0 2] 

W Specific Relief Act, S, 42— Suit for 

of right when can be instituted. 

4- he tight may be infringed In a variety of 
even by a denial of title. Where 
tte declaration of title is necessary for the 
f5?*®o«on of kiterest, a cause of aotion may 
■nse from the mere denial of title. Cases are 
where title may imperilled 
^ the mere fact of denial and that fact 
operate to produce serious effect on 
BBjoyment of the right. But where 
.||f. in a suit for a declaration of 

e/f ** I ft|l hie tights nninvaded and intact 
^!***j"» there can be no foundation for an 
sad suit for a declaration of right can- 
be maintained* Where a right has been 
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part of the defendants, 
of the said right, a guit 
right IS maintai Dable 

i “is '’aiao“m°ata- 

tamable for the duo onjoymont of the pro- 
perty belonging to the plaintiff which includes 

plaiatiffs’ right is denied 
M Hindus are inter- 

bf 'b controversy 

IS with reference to property belonging to the 

comes into play. Even the bare denial by a 

to deny invests the 
pla utiff with a cause of aotion for a declaratory 
suit under S. 42, Specific Relief Act: 7 I. C 

^^25 P, o' 

36 ; and 30 All 181. Eef. 17 0. 0. 354 Dist. 

(c) Specific Relief Act, T4°2-No suiuJj 
declaration of abstract right lies. 

No suit is maintainable for declaration of 
au abstract right, ygg q 2j 

A, N. Katju and S, C. Das — for Ac- 
pellanfcg. 

iU. Waliullah — for Kespondenta, 

^Sen, J, Bawana Shikarpur ia a 
village in pargana Seohara in the dia- 
trieb of Moradabad. It has a mixed 
population of Hindus and Maho- 
medana, the latter having the numerical 
superiority. Tho number of Hindus is 
about 250 and that of the Mahomedans 
about 1,500. The Mahomedans occupy 
a compact^ area in the village abadi and 
their residential quarters were apart 
from the portion inhabited by the 

Baucity in number does not however 
count as a factor indicating status, 
influence or prosperity. The village is 
owned by the Hindu proprietors Eani 
Phul Kuraari, widow of Chowhdry Ban- 
jit Singh. Phul Singh, Sagar Singh, Bam 
Bumar Singh and Munne Singh are some 
of the zamindars. No Mahomedan is a 
cosharer in the village. The zamindars 
realise houserent and bhet presents from 
the reyaya. They also receive manure. 
They also take begar or forced labour 
but do not realize any artisan's cess. 

The relation between the Hindu and 
the Mahomedans appears to have been 
cordial till the close of 1923. About this 
time a certain amount of disquietude 
appears to have been caused in the 
minds of the Mahomedan inhabitants 
of the village by the inauguration of 
the Shndhi movement. The precise 
details of this phase of activity are not 
ascertainable from the record now 
before ns, bnt the waves appear to have 
broken upon the Mahomedan popula* 
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tinn ani vouaod it from ita dogmatic 
sl'jmliar. As a protest and as a measure 
of retaliation Nanhe. son of Kallu, 
who is plaintiff 3 in this action 
slaughtered a cow on the 30th May 
1924 on the occasion of tho Akika or 
tonsure ceremony of his son. This pro- 
voked angry feeling amongst the Hindus 
Five of them, viz., Sipihi Lai, Lalman, 
Sher Singh, Shankar Singh and Mohan 
lodged a report at tho police station 
and finally mado a complaint in the 
criminal (lourt under S. 298, I, P. 0, 
The complaint was after a summary 
onrjuiry rejected under S. 203, Criminal 
P. 0. The defeat of the Hindus, how- 
ever did not depress them. They deter- 
mined upon preventing the slaughter of 
cows at any cost and “showed their 
readiness to commit a breach of the 
peace.” A report was made at the police 
station by Mohan Chowkidar, Mukhi 
liam constable and Sipahi Lai village 
headman that breach of the peace was 
imminent between the Hindu and 
Mahomedans of this village. Proceedings 
ware initiated on the report of the Sub- 
Inspector under S. 107, Criminal P. C. 
As a result, 54 Mahomadens and 15 or 16 
Hindus were bound over to keep the 
peace. 

The present action was commenced 
by five Mahomedan residents 'of 
Rawana Shikarpur who are all Jolahas 
by caste. The suit was instituted on the 
2 nd February 1925. It was originally 
directed against 10 Hindus of this 
village but 12 more defendants were 
added by order dated 14th April 
1925. The plaintiffs allege in effect 
that they had a right to slaughter cows 
within their own premises in the village 
as being articles of their daily food as 
also for Qurbani or sacrifice on the 
occasions of marriages and deaths 
in their families and for celebration of 
festivals suo^ as the Iduzzuha, They 
claim this as a right belonging to them 
in their personal capacity as also as 
being members of the Mahomedan com- 
munity which is enjoined by its reli- 
gious texts to sacrifice cows as a matter 
of religious merit. They complained that 
the said right had been invaded in con- 
sequence of the act of some of the 
Hindus of the village which has already 
been referred to. It was suggested 
that the act in question was prompted 
•by the co-operation of the Hindus of 


the village, who were jointly and seve- 
rally responsible for the slaughter of 
kine being prevented in the village. It 
was contended that the Hindus had not 
only denied their right to slaughter 
cows but had 

" a>ll along been oSering obstfuation and in- 
terference and showing threatening demean- 
ours." 

This compelled the Mahomedans to 
desist from slaughtering cows, as they 
were apprehensive that if they acted 
otherwise they wore bound to be critni- 
nally prosecuted. 

The plaintiffs allege that they with 
the rest of the Mahomedans of the vil- 
lage who did not join in the action had 
a common interest in the suit. They 
also aver that the cause of action al- 
leged against the defendants was shared 
in common by the other Hindu residents 
of the village who had not been implea- 
ded as defendants. They applied there- 
fore for action being taken under 0 . 1 , 
E. 8 , Civil P. C. ^ 

The reliefs claimed in the suit were 


not very happily worded, but there can 
be no real difficulty as to their nature 

and scope. These reliefs are : 

" (a) It may be declared that the Mahome* 
dans of mouza Rawana Shikarpur, pargana 
Seohara, Tahail Dhampur, have a permanent 
right to make all sorts of siaughtere inolnding 
the slaughter of cows inside their honeoe and 
the plaoes and the lands in their poasessioii 
within the abadi of mouza Rawana Shiksrpnt 
on the basis of old custom and that if the one* 
tom is not proved then according to religion, 
statute and Mahomedan law, they have a po** 
manant right to do so for their daily 
on the occasions of marriages, deaths and Iun*‘ 
zuha and that the Hindu residents of mooffl 
Rawana Shikarpur along with the defendants 
have no right to interfere with this right. 

(b) A perpetual injunction may be i^ued 
all the Hindu residents of mouza "®tran 
Shikarpur along with the defendants 
ing them from ever offering obstruction _ 
slaughter of animals of every kind inoln ^ 
cow by any of the Mahomedan resident 
mouza Rawana Shikarpur now or in futw®- 
The suit was contested upon groun 
which were common to all the dewh 
dantg. It was contended that the pi**® 
tiffs had no cause of action for the 8 ®J » 
that the slaughter of cows in 
lage was in the nature of an » 

and was not supported by 
the entire village belonged to H* . 
zamindars,. that tho plaintiffs 
other Mahomedan residents of ® 
lage were mere licensees 
that they had no right to * 1.0 

slaughter within the zainiiid*^* 
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Hindus, against their religion and 
against their conscience ' and that the 
Mliefa sought by the plaintiffs were 

against law and not fit to be gran* 
ted.” 

The suit appears^ to have stirred to 
their depths certain sections of the 
Hindus and Mahomedans alike in the 
District of Moradabad. This must have 
been abundantly manifest to the learned 
Munsif who prefaces his judgment with 
the following remarks ; 

" This suit has craated a lot of zeal and nar- 
row communal feeling botweon the Hindus 
and Mahomedans of the village. The outside 
atmosphere is also surcharged for both to allow 
them a dispassionate thought on the subject 
apart from religious bias. The Hindus have 
worked themselves up to such a high pitch that 
they regard cows as sacred and would prefer to 
^ed human blood to save it from slaughter. 
Dabblers in politics of the country regard cows 
as an emblem of unity under which they hope 
to unite the fissiparous Hindus. On the 
other hand the Mohamedans are conscious 
0 the hypersensibility of the Hindus on 
this ^int and take advantage of it. Thus the 
•question is not allowed to receive a calm oon- 
«iaoration from a purely economic point of 
yiaw, which IS a safe and satisfactory criterion 
in the present day civilization.” 

We are in general accord with 
the aforesaid observation though we 
may not be ready to subscribe to 
the language in which the same has 
found expression. In Shakhaz Khan 
•v. Umraopuri (1) at p, 18i it was 
by a Bench of this Court 
that it was in the highest degree 
esirable that the members of the differ- 
*006 i^eligious persuasions who are to be 
found in this country should, in the 
'Observance of their religious ceremony 
as well as in the exercise of their lawful 
eights, show respect for the feelings and 
flentiments of those belonging to differ- 
•cut persuasion, and avoid anything cal- 
‘CQlated to irritate the religious suscepti- 
bility of any class of the community, 
in Mohammad Yakub v. Mangru Bai (2), 
^nother Bench of this Court sounded a 
note of regret that more tolerance did 
oot prevail. The principle which ought 
7? ^*^imate the action of two communi- 
08^ placed side by side and whose 
estiny is intertwined in many respects 
,y objects and ends is to live and let 
JJTO. Beasonableness, tolerance and for- 
^saranoe oannot be expected to thrive 
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r - 80 All. 181^6 A. h, J. 147=(1908) 

64. 
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and strife communal bickering 

The yguments in this second appeal 
were closed on 3rd January. Wo did 

i’^dgment at once as we 
thought It desirable to give some time 

to the contestants to make up their 
aitterencea upon reasonable lines. At- 
tempts, if any, for a reasonable compro- 
mise appear to have failed. The differ- 
ences continue just as they wore at the 
inception of the action. 

The Court of first instance found that 
it was satisfactorily proved from the 
evidence on the record that 

animals iaoluding cows were never alaugh- 

Eered m Rawana as a custom either for food or 
tor sacrifice,” 

and that there was rather a negative 
custom of abstention.” It found how- 
ever that the plaintiffs apart from cus- 
tom had as Mahomedans a valid and 
legal right to slaughter cows and other 
animals for food and sacrifice. It re- 
pelled the contention of the defendants 
that the plaintiffs had no right to 
slaughter cows because they were mere 
licensees and nob the owners of the 
house-sites which belonged exclusively 
to the Hindu zamindars: 

License to live for generations must be pre- 
sumed to permit all enjoyments of life by the 
licensee without restriotion. Hating meat or 
beef is such a reasonable enjoyment of life and 
it does not per se injure the rights of others. 

If a man has a right to eat what he likes, it 
follows he has a right to procure it in a legiti- 
mate way.” 

We are of opinion that the law on 
* this point has been correctly stated by 
the learned Munsif. And although his 
finding on the crucial issue to be noted 
presently has been reversed by the 
lower appellate Court, the judgment of 
Babu Brij Behari Lai merits our appro- 
bation as being on the whole and except 
on one point clear, consecutive and 
closely reasoned. He clearly erred in 
dismissing the plaintiff’s suit upon the 
ground that on the facts alleged and 
proved, no cause of action was disclosed 
for a declaration of right within the 
purview ' of S. 42, Specific Belief Act. 

His judgment proceeds upon the ground 
that the defendants did not individually 
or collectively deny the right assarted 
by the plaintiffs, that even if they did, 
a bare denial of right was not actionable, 
that the slaughter of cows prohibited by 
an act of the executive and not by the 
act of the defendants and that the plain- 
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tifts, through fear of the executive had 
desisted from slaughtering cows, and for 
this, the defendants could not be ■ held 
responsible. 

The lower appellate Court has reversed 
the decree and granted the declaration 
and injunction asked for in the suit. 

Some of the defendants have appealed 
to this Court and it has been contended 
on their behalf that the claim for de- 
claration of right as put forward in the 
plaint is not maintainable and is not 
warranted by S. 42, Specific Relief Act. 

It may be noticed that this plea was 
not specifically raised in the written 
statenoent, nor was any issue framed 
with regard to this. The learned Munsif 
in dealing with the issue relating to the 
cause of action, incidentally discusses 
the applicability of S. 42, Specific Relief 
Act. The point was not raised before 
the lower appellate Court and has not 
been referred to in the judgment. As 
the point however was one of law, we 
did not like to be too technical and 
wo allowed the defendants to argue 
it before us. 

A number of authorities has been 
cited, but most of the decisions have no 
direct bearing upon this question. 

The right which is sought to be de- 
clared by means of this suit has been 
the subject of judicial decisions in this 
Court and in the High Court of Cal- 
cutta, It may be taken to be settled 
law that : (l) it is the legal right of 

every Mahomedan to slaughter cows as 
an article of food or for purposes of# 
sacrifice. (2) This right belongs to 
every Mahomedan in his individual 
capacity as also as a member of the 
Islamic faith. (3) This right is inde- 
pendent of custom : Shakbaz Khan v. 
Umrao Puri (l) at p. 184. (4) This 
right is not lost by mere abstention or 
non- exercise for a number of years ; 
Ckowdhri Mahadeo Prasad v. lidbi Bux 
(3). (5) The exercise of the right is 
subject to certain limitations. These 
limitations are the result of either a 
compulsory regard for the feelings of 
other people or upon the ground of 
public expediency so as to prevent 
a public nuisance or a breach of the 
peace; The exercise of the right 
. is to be regulated by the common law 
-{principle embodied in the maxim, sie 
lUteri Uio ut alienum non laedas (every 
. . <8) [19U] 2d 1, 0. 104. ^ ^ P 


man is entitled to enjoy his own pro- 
perty according to his likes, provided 
that in doing so, he does nob infringe, 
the legal rights of his neighbour). If, 
in exercising his > own rights, he wan- 
tonly disregards the legal right of his 
neighbour, this gives the latter a cause 
of action. Similarly, if in the exercise 
of his right, he is actuated by or creates, 
animosities, his act may amount to .an in- 
vasion of the public law and the State 
may intervene. Circumstances are con- 
ceivable where the slaughter of cows may 
amount to a public nuisance. Where, 
however, the sacrifices are made within' 
walled enclosures, so that no one could 
see the process from outside, or where 
the sacrifices are made with quiet and 
decency unattended with noisy or rio-' 
tous demonstration, there can be no 
grounds for objection. If cow sacri- 
fices offend the Hindus individually or 
collectively, the act cannot be branded 
as a public nuisance for the law makes 
no allowance for the susceptibilities of - 
the hypersensitive. (6) The right may 
be infringed in a variety of ways and 
oven by a denial of title. Where the 
declaration of title is necessary for the 
protection of interest, a cause of action 
may arise from the mere denial of title. 
Cases are conceivable, where title may 
be imperilled by the mere fact of denial 
and that fact may operate to prodace 
serious effect on the quiet enjoyment of 
the right. But where the plaintiff, in 
a suit for a declaration of right, has all 
his rights uninvaded and intact ex facie 
there has been no foundation for an 
action, and a suit for a declaration oi 
right cannot be maintained. (7) 
suit is maintainable for declaration of 
an abstract right. 

It is abundantly clear that the pMj 
sent suit is not one for declaration of 
an abstract right. The right of the 
plaintiff was jeopardized by determined 
opposition on the part of the Hindus be- 
fore the date’of the action. It is certain 
that they denied the plaintiffs' right. 
But they did something more. The find- 
ing of the lower appellate Court is clear 


on this point : . a «* 

“ But the evidence on the record ahunda® I 

shows that the Hindus of the 
only serious objections to the hilling _ 
cows in the village but thereaten to intor 
with the exercise of the plaintiffs’ nRp', . 

The present suit is not for. ^ 

a declaratory • relief simplioitcr* * 
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plaintiffs olaimsd an injunction. Tbe 
cb]oot of tlio ddclairatory dccrso is to 
obtain a judicial recognition of tho 
plaintiffs' right. Its enjoyment is to ba 
protected by an injunction, restraining 
the defendants from interfering with its 
oxercise. Tbe interference of the de- 
fendants in the past and the threats 
used by them constituted a substantial 
cause of action. It is therefore not a 
«uit for declaration of an abstract right 
bufc^ for the protection of the right, 
"which has already boon infringed, 

^ Where a right has been infringed by 
hostile demonstrations on the part 
of the defendants, coupled with a 
denial of the said right, a suit for 
declaration of the right is maintainable 
under S. 42, Specido Relief Act, A de- 
claratory suit is also maintainable for 
the due enjoyment of the ** property ” 
j belonging to the plaintiff which in- 
cludes a cow. Where the plaintiffs’ 
right is denied by the defendants, who, 
as Hindus, are interested in denying 
it, and the right in controversy is with 
reference to property belonging to the 
plaintiffs, S. 42, f Specific Relief Act, at 
once comes into play. Even the bare 
denial by a person who is interested 
to deny invests the plaintiff with a 
cause of action for a declaratory suit 
‘‘under S. 42, Specific Relief Act. 

Reliance has been placed by the de- 
"fendants on OH Lai v. Mohammad 
,yakuh {4), In this case the plaintiffs, 
who were Mahomedans had sued for 
a declaration that they were entitled 
'to slaughter cows inside their houses, 
"The defendants (Hindus) had never in- 
'terfered with the exercise of the alleged 
T^ight. The plaintiffs had applied to the 
.Deputy Commissioner for permission 
to sacrifice. In the course of the en- 
■quiry the defendants filed a petition in 
which they denied that the Mussalmans 
bad any right to sacrifice cows in 
Bilgram, The defendant bad offered 
no active opposition, but had put in a 
jpebition in tbe course of the magis- 
■torial enquiry. It was doubtful there- 
fore^ if any cause of action bad accrued 
■against the defendants. No injunction 
prayed for in that case. Tbe case 
’Appears to have been decided upon facts 
Peenliar to it and the learned Judge 
was justified in holding that the grant- 
4ag of a declaratory relief, being dis- 
Li) 11914] 17 0. 0. 854^25 I, C. 908, 


oretionary, the discretion ought not to 
be exercised in favour of the plaintiffs. 
This case cannot bo hold to bo an au- 
thority for tho proposition that no de- 
claratory suit is maintainable upon a 
bare donial of right. Denial of right 
and denial of an abstract right are two 
different things. It is noteworthy 
that the learned Judge was referred to 
the case of Shahbaz Khan case (t), in 
which upon similar facta a doclaration 
of right to slaughter cows, coupled with 
an injunction, was prayed for and de- 
cread. The learned Judge did not dis- 
sent from this decision but distin- 
guished it. 

Declaratory relief, as prayed for in 
this case, was granted by this Court in 
Shahbaz Khaii*s case (l). In this case, 
the applicability of S. 42, Specific Relief 
Act, was not argued or discussed. In 
Sheih Mohamad Yakub v, Mungru Eai 
(2) it was held that S. 42, Specific Relief 
Act, enables a person who is entitled to 
a right to any property to institute a 
suit against a person denying or inter- 
ested to deny his title to such right, 
and as the defendants in that case were 
not interested in denying the plaintiffs’ 
title in the sense in which the word 
interested ” is used in the section, 
it lay upon the plaintiff to prove that 
they did deny his title before the suit 
was instituted. According to this deci- 
sion therefore the denial of a right 
may constitute a cause of action for a 
declaratory suit, A similar view was 
taken by another Bench of this Court 
in Mohammad Salim v. Earn Kumar 
Singh (6). The current of authorities 
is therefore in support of the plaintiffs’ 
claim. The principle underlying the 
aforesaid decision is further fortified 
by the pronouncement of tho Judicial 
Committee in in re Manzur Sasan v. 
Mohamad Kama (6), The parties to 
the suit were Shias on one side and 
Sunnis on the other. There was no 
dispute about slaughter of cows. A 
declaratory right was claimed about 
the right of the Shias to take out their 
religious procession through the public 
street on which stood a Sunni mosque. 

S. 42, Specific Belief Act, has not been 
dealt with or applied by their Lord- 
ships, but they upheld the decree of the 

(5) A. I. B. 1928 Alt. 710=110 1. 0. 667. 

(6) A. I. B. 1925 F. 0. 86^ I. 0. 286:^63 
I. A. 61 (F.O.). 
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trial Court which had passed a declara- 
tory decree. This decision is only help- 
ful by way of analogy. 

In view of our findings this appeal 
must substantially fail, but we are of 

'ft P 

opinion that the plaintiffs were nob 
entitled to an unconditional decree. 
In modification of the decree passed by 
the lower appellate Court we give the 
plaintiffs a decree declaring that they 
have a right to slaughter cows within 
their houses and in any place within 
their exclusive possession which is not 
exposed to public view for purposes of 
daily consumption and for religious 
sacrifices on the occasion of Iduzzuha 
and other festivals, provided that they 
make no noisy or riotous demonstra- 
tions, and provided also that in the 
exercise of such right they do not com- 
mit a nuisance or infringe any rule of 
law or direction issued or promulgated 
by the lawfully constituted authorities 
relating to the said right. We grant an 
injunction restraining the defendants 
from interfering with the rights of the 
plaintiffs as above declared. The de- 
fendants-appellants may pay the costs 
of the plai ntiffs- respondents. 

v,b,/r.k. Order accordingly, 

^ A. I. R. 1930 Allahabad 758 

Sul aim AN AND Niamatullah, JJ. 

Sumatra Devi, iWf.— Plaintiff— Appli- 
cant. 

7. 

Hazari Lal and another — Defendants 
“Opposite Parties. 

Civil Kevn. No. 43 of 1929, Decided 
on 23rd April 1930, from an order of 

Sub- Judge, Allahabad, D/- 8th Septem- 
ber 1928. 

(a) Civil P, C., O. 33, Rr. 5 and 6— Ap- 
plication to sue ai pauper refused as case 
was weak on merits without enquiry into 
pauperism There is refusal to exercise 
jurisdiction— Civil P. C., S. 115. 

Court not inquiring into an application to 
aue-as pauper on merits, but ^xing a day 
under 0, 33, B, 6, for receiving evidence as 
regards pauperiem, but merely considering the 
case to be weak on merits, although time for 
production of evidence had not arrived can 
be said to have refused to ezeroise juriedietion. 
The Court cannot reject an application merely 
because the Government pleader 'was prepared 
to contest it. [p 768 0 1, P 769 0 I] 

(b) Civil P. C., 0. 33, R, Order dis- 
missing application to sue as pauper is not 
interlocutory — Revision lies. 

When the matter is altogether at an end 
and the plaintiff Js entirely out of Court be- 


cause bis application has been rejected the 
order though not a decree' cannot be, strictly 
speaking, treated as a mere interlocutory order 
in the course of the trial of a pending suit. A 
definite case should be deemed to have ended 
with an order of the Court rejecting an ap' 
plication to sue as pauper, because if the 
court-fee is not paid subsequently the claim 
of the pauper cannot be proceeded with: A. 
J, R. 1926 All, 446 and A, I. R. 1921 All. 1 
Dist,; 32 AIL 623, Ref . ; A. I, B, 1923 
All 577 and A. 2. R, 1925 AIL 275, Foil. 

[P 760 0 1,21 

{cl Civil P, C., S. 115— All “cases” are 
not *'suils'’— Case is “case decided.** 

The word “case” is more comprehensive ex* 
pression than the word '*suit,’’ Whereas -all 
cases are not suits, every suit is at least a 
case. Case referred to in S. 115,. must ba con- 
sidered to be case which has been decided.' 

[P 761 C IX 

* (d) Civil P. C., O. 33, R. 5-Decision 
on application to sue as pauper is not a. 
decision of a preliminary issue within: 
meaning in Civil P. C. 

Decision of the question as to whether an 
applicant is entitled to sue as a pauper is not 
the decision of a preliminary issue arising in 
any suit which would come into existence only 
if the application is granted and registered aa 
plaint. If the word ‘'issue*’ is to he taken in 
the sense in which It has been used in the 
Code it would arise only when a material fact 
affirmed by one party is denied by the other, a 
stage which would be reached long after per* 
mission is granted or the application is other- 
wise registered as a plaint. The question aa 
to whether an applicant is entitled to sue as a 
pauper is not a question arising in the suit at 
all. It is a question anterior to the oommenoe-' 
ment of the suit : 32 All. 623, Ref. 

[P 761 0 21 

S. B, J ohari — for Applicanii. 

Shiva Prasad Sinha — for Opposltfr 
Parties* 

Sulaiman, J.—This is an application 
for revision by the plaintiff from an 
order of the Subordinate Judge dismiss- 
ing her application for leave to sue in 
forma pauperis. The learned Judge baa 
dismissed the application on two 
grounds; 

(1) That the case is ‘'apparently founded on- 
weak grounds" i. e,, “the case is weak on 
merits'*; and 

(2) that the Government pleader * inti' 

mated his intention to dispute the allegations 
of the applicant’s pauperism. . 

The Court did not proceed to enquire 
as to whether the plaintiff was .in rea- 
lity a pauper or not, but merely 
sidered her case to be weak on the 
merits, although the time for the pro* 
duction of her evidence had ■ 

rived. The ground for the dismissal oj 
the application is not that the application 
was not properly framed and presentw 
or that the applicant was not a paupoJ^ 
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or that she had acted io any way frau- 
dulently, or that her allegations showed 
no cause of action or that she had en- 
tered into an agreement with anothei; 
person who has obtained an interest in 
the subject-matter of the suit. His 
opinion that the case was weak on the 
jmerits is not tantamount to holding 
that the plaint itself discloses no cause 
of action. Thus the learned Judge has 
proceeded entirely outside the scope of 
jO. 33, B. 5, which gave him jurisdiction 
to dismiss the application. When the 
case was not covered by that rule it 
was the duty of the Court, under R. 6, 
to fix a day for receiving evidence as re- 
gards her pauperism. The Court could 
jnot reject the application merely be- 
cause the Government pleader was 
prepared to contest it. It is therefore 
perfectly clear that the Court has re- 
fused to exercise jurisdiction by not 
enquiring into the application on the 
merits, has also acted without jurisdic- 
tion in dismissing it on a ground not 
covered by R. 5 and has acted with 
material irregularity in the exercise of 
its jurisdiction because the plaintiff has 
been given no opportunity to show that 
she was a panper or that she bad really 
a good case. The order of the Court 
below therefore cannot be justified in 
any way. 

A preliminary objection however 
is taken on behalf of the respondent 
that this Court has no jurisdiction to 
interfere in revision. It is contended 
that the order passed by the Judge is 
an interlocutory order and therefore 
it is not a case decided within the 
meaning of S, 115, Civil Procedure Code 
and that therefore no revision at all 
lies to this Court. The learned advo- 
cate concedes that prior to the decision 
in Budhu Lal v. Mewa Bam (1) there 
' were various oases of this Court in 
which the*High Court had interfered 
in revision when an application for 
leave to sue in forma pauperis had been 
rejected and there were proper grounds 
for interference . I may in this con- 
nexion refer to the case of Malik Muh- 
ammad Ayah V. Muhammed Mahmud (3) 
where Karamat Husain and Ohamier, 
JJ., drew a distinction between the 
case where the application for leave to 

U) A. I. B. 1931 All. 1»68 1. 0. 16^18 All. 

, 664 (P,B,). 

(9) [1910] 89 All, 633^ 1. 0. 381. 


sue in forma pauperis wasidismissed and 
the case in which it was granted. The 
contention however is that, as a result of 
the pronouncement by the Full Bench 
no revision now lies. Reliance is 
strongly placed on the case of Shanher 
Ban V, Bam Deo (3), which is cited as 
an authority for the proposition. It is 
possible that the learned Judges in that 
ease considered that there was not a 
good ground for interference, in revision. 
Bnt if they intended to lay down that 
the High Court has no jurisdiction to 
interfere in revision if an application 
for leave to sue as a pauper has been 
dismissed, no matter however illegal or 
without jurisdiction the order may be, 
that opinion is certainly contrary to 
other cases of this Court which wers 
decided subsequent to the same Full 
Bench. In Shauran Bihi v. Abdus Sa- 
mad (4), the High Court did interfere in 
revision and set aside an order dismiss- 
ing an application for leave to sue as a 
pauper. In a case somewhat similar on 
facts to the case before us, a single 
Judge of this Court also interfered in 
revision; see Laokmi v. Bam Baha- 
dur (5). 

It seems to me that the case of Budhu 
Lal V. Mewa Bam{\) is no authority for 
the broad proposition that no revision 
lies from any order which may be called 
an interlocutory order, much less for the 
proposition, that, even if an application 
for leave to sue in forma pauperis has 
been dismissed and so far as the plain- 
tiff is concerned his case is at an end, no 
revision lies. Rafique and Walsh, JJ., 
were of opinion that a revision lay from 
even an interlocutory order, which 
would include even the decision on one 
issue in the case. Piggot, J., with whom 
Gokal Prasad, J., agreed, held that no 
revision would lie from an interlocutory 
order when the case was still pending. 
He distinguished some of the cases cited 
before the Full Bench on the ground 
that they dealt with the record of cases 
which had beyond question been deci- 
ded, having been finally disposed of and 
struck off the pending file of the sub- 
ordinate Court concerned; and finally 
concluded'that; 

(3) A. I. B. 1926 All. 446=94 I. 0. 484=48 
All. 498. 

(4) A, I. B. 1923 All, 677=78 I. 0. 688=45 
All. 648. 

(6) A. 1. B. 1925 All. 376=86 1. 0. 781. 
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Ljha ortiGr against which this application in 
revision nris fnen filed is iugcgIv a finding by 
tne trill Oonrt on ono out of several issues 

ansing in a suit which is still pending 

the record before us is that of a pending suit 

jyKl not the record of any case which has been 
aeculed/' 

%ves, J., confined his judg msnti with- 
in very narrow limits. To quote his 
own words: 

the only question which I preposa to answer 
in this case is whotbor tha decision of a single 
issue by a subordinate Coiirt in a suit which is 
s til pending in that Court {the italics are by 
the learned Jodgo himself) is a case decided 
• . My answer is confined strictly to the 

precise po^int we have to decide, The referring 
order I think is perhaps framed too widely, 

though I myself was chiefly responsible for its 
Wording,” 

Having put before him this narrow 
question, his conclugion was that there 
was no revision from a mere finding. It 
13 noteworthy that in that case the 
Oourt had merely expressed an opinion 
on one of the several issues which arose 
in the uase; and the finding on the issue 

being in favour of the 
piamtiff, the Court was still seized of 
the case and proposed to proceed with 
the trial of the remaining issues. Thus 
A revision had been preferred merely 
irom a finding on an isolated issue in 
the suit. In that view, no case had 
leally been decided hot an opinion had 
been rapiesaed containing a finding on 
that issue. As the opinion of Byves, J., 
alone turned the scale, the Pull Bench 
IS only authority for the proposition 
that no revision lies from a mere find- 
ing, even though that finding may re- 
late to the question of jurisdiction. That 
case is no authority for the broader pro- 
position that no revision will ever lie 
from an order which is merely an inter- 
locufeory one. In MaJiadeo Sahai v. Secu 

Piegot. J- bim: 

self did not consider that such a re- 
sult necessarily followed from his 
judgment in the Full Bench case. 

It may further be pointed out that | 
when the matter is altogether at an end ' 
and the plaintiff is entirely out of Court i 
because her application has been dis. < 
missed, the order, although nob a decree ( 
cannot be, strictly speaking, treated as ( 

^ order in the course < 
of the trial of a pending suit. So far i 

as the plaintiff is concerned her case < 
has been completely disposed of, and if i 
the Court has acted without jurisdic- 
tion or with material irregularity in ] 
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the exercise of it, the plaintiff would ba| 
without any remedy unless the Higbl 
Court can interfere and help her. Ji 
have, therefore, no hesitation in saying 
that the Full Bench case is no bar to 
our interfering in revision in this case 

Niamatullah, J.— The facts out of 
which the present revision has arisen 
have been fully stated by my learned 
brother. I need nob recapitulate them. 

I entirely agree with his conclusions 
and the reasons on which they proceed. 

I desire to make a few observations to 
flmphagize his view that the revision is 
maintainable. 

The case of Shanher Ban v. Bam Deo 
(3} has been pressed on our attention in 
support of the argument that no revision 
can, under any circumstances, lie from 
an order dismissing an application for 
leave to sue as a pauper under 0. 33, 
Civil P. C. The proposition contended 
for is so widely put that it is necessary 
to examine the provisions ofrO. 33, Civil 
P. C., and the Full Bench case of Budhu 
Lal V, Mewa Bam (1) on which the case 
quoted above proceeds. An application 
for leave to sue as a pauper is to be 
either rejected or granted. If any of 
the grounds specified in B. 5 of that 
order exists the application for leave to 
sue as a pauper must be rejected. The 
proceedings, so far as they relate to 
that application, terminate, and if court- 
foe is paid, the proceedings in the suit 
will begin. Similarly, if the application 
for leave to sue as a pauper is granted 
under E, 8 it is to be registered as a 
plaint, and the proceedings in the suit 
will commence, I do not express any 
opinion as regards the question whether 
if an application for leave to sue aS a 
pauper is granted, a definite proceeding 
should be considered to terminate with 
the order granting such application so 
as to amount to a case’* having been de- 
cided; but if the application for leave to 
sue as a pauper is rejected. I entertain 
no doubt that a definite “ case ” should 


no doubt that a definite “ case ” should 
be deemed to have ended with the 
order of the Court rejecting the applj* 
cation to sue as a pauper, because if 
court-fee is not paid subsequently, the 
claim of the pauper cannot be proceeded 
with, and if a revision is otherwise 
entertainable it. cannot be contended] 
that a * case ” has not been decided. 

In Budhu Lal v. Mewa Bam 
Piggott, J., whose oondusiona were 
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ftdoptidd by two otihar leavned Judges, 
has attemptied to define the word "case” 
as it occurs in S. 115, Civil P. C, He 
observes at p, 572 of the report : 

“The word * case ’ ig- therefore* the more 
oomprehengive expression of the two; but 
while in 0. 14, R, 2, it is used as if "practically 
aynoaymoug with * suit,’ I am confident that 
instanoea oan be quoted of Us use where it 
would not at least inolude a suit. If this view 
is correct it follows that, whereas all * cases ’ 
are not ‘ suits,’ every ' suit ’ is at least 
a ‘ case.’ From this I would go on to con- 
clude that, where the ' case ’ in which 
the^ tevisional jurisdiction of the High Court 
is invoked happens to be also a ‘ suit ’ 
then this suit is itself the ‘ case ’ referred 
to in S. 116, Civil P. C,, which requires to be 
decided before the record is called for. To 
put the point in another way: holding that 
the word “case” in the Civil Procedure Code 
always includes a “suit”, I read the relevant 
portion of B. 115 just as if it ran, “ may call 
for the record of any suit or other description 
of cases which has been decided. *’ 

A dismissal of an application for 
leave to sue as a pauper is obviously not 
the decision of the suit which did 
not begin till then, Thera can be no 
doubt that the proceedings started by 
the application did come to an end. 
According to the definition of the word 
case “ given in the passage quoted 
above it must be considered to be a 
case ” which has been decided. 
According to the view taken by the 
learned Judges forming the minority of 
the Full Bench (Rafique and 
Walsh, JJ.) there can be no question 
that a proceeding of the kind we are 
concerned with comes within the mean- 
ing of S. U6, Civil P. 0. The learned 
Judges who decided the case of Shanker 
V, Ram Dei (3) have held that the 
rejection of an application for leave to 
sue as a pauper is not a decision of a 
case " within the meaning of S. 115, 
^i^il P. 0, The facts of the case which 
the learned Judges wore called upon to 
consider are not given in the report, 
It is not known whether the applica- 
tion had been dismissed by the Court 
of first instance on the ground that the 
applicant bad failed to establish that 
fie was a pauper within the meaning of 
the explanation to R. 2, 0. 33, Civil P.C,, 
whether it had bean dismissed on any 
other ground, referred in B. 6, The 
loaded Judges assumed that the Full 
Senoh ease, to which reference has 
Already, been made, was applicable to 
the partionlar case before them. They 
^hseryed that 


fcho rafusal to sua as a pauper does not 
detarmino anything in tho suit. It is merely 
the deoiston of a preliminary issue arising in 
or anterior to tha suit. It dotercatnes noching 
^oept that tho plaintiff caiinol; sue as a pauper. 
Ho oan sue in the ordinary way like anybody 
else and to my mind tbo case is indistinguish- 
able from the case of Biirlhii hal v, Mewa. 
iiaui (1), in which a Fall Bench of this Oourt 
finally endeavoured to set at rosb a point upon 
which there had been considerable controversy. 
The question there was whether a preliminary 
issue on a question of jurisdiction was a case 
decided within the meaning of S. 115. That 
issue, if decided in the negative, determined 
the proceedings in that Court, But it is after 
all only a preliminary issue arising in a suit. 
Although the plaintiff cannot, after the deter- 
mination of that issue, sue in that Court, ha 
can still sue in the proper Court which has 
jurisdictiou. If the decision of an issue that 
the^ Court hag no jurisdiction is not a case 
decided, I am unable for my part to see how it 
is possible to hold that the decision of a pre- 
liminary issue that the plaintiff is or is not a 
pauper is a case decided. ” 

With the utmost respect I would 
point out that the decision of the ques- 
tion as to whether an applicant is enti- 
tled to sue as a pauper is not the deci- 
sion of a preliminary issue arising in 
any suit which, as pointed out above, 
would come into existence only if the 
application to sue as a pauper is granted 
and registered as a plaint. If the word 
issue ” used by the learned Judge is 
to be taken in the sense in which it has 
been used ia the Civil Procedure Code 
it would arise only when a material 
fact affirmed by tha plaintifif is denied by 
tho defondaut—a stage which would be 
reached long after the permission is 
granted or the application is 'otherwise 
registered as a plaint. The question as 
to whether an applicant is entitled to 
sue as a pauper is not a question arising 
in the suit at all. It is a question an- 
terior to the commencement of. the suit. 
The decision of that question merely de- 
termines the right of the plaintiff to be 
exempted from the payment of court- 
fee. The law in this respect has. in my 
opinion, bean correctly laid down by 
Ghamier and Karamat Hnsain, JJ., in 
Muhammad Ayah v. Muhammad Mah- 
mud (2). Ghamier, J., expressed himself 
as follows: 

"It seems to ba quite clear that the “case** 
must have been decided before ‘the High Court 

oan daterferd In revieion But giving 

the word *'oaBe’' the widest meaning 

I am unable to hold that the order against 
whlob this application for revision is presented 
decided any “oase." It appears to me ‘that 
there is a clear distinction between the case 
of an appUoation for permission to sue or ap- 
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PG.-il in form 3. pauperis baing dismissed or re- 
jected and the case in which a similar applica- 
tion i? allowed. In the former it may be said 
tliai the case had been decided, while in the 
latter the order appears to be merely interlocu- 
tory.” 

The learned Judges had to deal with 
a case in which leave had been granted. 
In revision the order granting such leave 
was questioned. The suit instituted by 
the pauper plaintiff was pending. There 
is some justification for the view that 
no case" under those circumstances 
could be said to have been decided; but 
the learned Judges took care to point 
out that if the application for leave to 
sue as a jiauper had been dismissed the 
samo considerations could nob be appli- 
cable. in commenting upon the obser- 
vations quoted above the learned Judges 
who decided the case of Slianker Ban v, 
Rani Deo [3) says that the distinction 
drawn is subtle." It is submitted with 
very great respect that the distinction is 
obvious and real and has been dearly 
set forth by those learned Judges. If 
the application to sue as a pauper is 
dismissed, no further proceedings can 
continue; and if the application to sue 
as a pauper was the foundation of a 
case it must be deemed to have ter- 
minated with the order of dismissal; 
whereas, if the application had been 
granted, the proceedings may be taken 
to continue. In the latter case accord- 
ing to the learned Judges who decided 
the case of Muhammad Ayabv. Muham~ 
mad Mahmud (2), proceedings in the 
case continue and no case can be deemed 
to have been decided. 

Our difficulty in fully appreciating the 
reasons which prompted the decision in 
Shanker Ban v. Bam Deo (3) mainly 
lies in the total absence of facts of the 
particular case which the learned Judges 
had to decide. The view taken by them 
might have been perfectly justifiable 
with reference to the peculiar circum- 
stances of that case; but the observa- 
tions occurring in the judgment repor- 
ted, which are founded on in the argu- 
ments before us, are general and, apart 
from the facts of the peculiar case may 
be open to criticism. Were it not for 
a number of cases in which a contrary 
view has been taken and which have 
been referred to by my learned brother 
this would have been a fit case for refe- 
rence to a Full Benoh; but in view of 
those cases in which the question we 


have to decide was directly raised and 
considered this procedure is unnecessary. 
We are at liberty to follow the view* 
taken by one Division Bench in prefe- 
rence to that taken by another Division 
Bench. 

For these reasons I have no hesita- 
tion in agreeing with the oonclusions 
arrived at by my learned colleague, and 
concur in the order which he proposes to 

pSiSS* 

By the Court.— We allow this revi- 
sioD, set aside the order of the Court 
below and send the case back to that 
Court with directions to proceed with 
it according to law as provided under 
0. 33. 

g.p./r.k, Bevision allowed,. 
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Sen and Niamatdllah, JJ. 

Bam Dei Misrain, ML — Plaintiff— Ap- 
pellant. 

V. 

Jurawan Misir and oifters” Defen- 
dants — Respondents. 

Second Appeal No. 1406 of 1927, De- 
cided on 17th April 1930, from decree 
of Second Addl. Sub-Judge, Gorakhpur, 
D/. 19th April 1927. 

Civil P. C., O. 22, R. 3 — Effect af nwi* 
joinder of legal representative of deceased 
defendant within time allowed by law is 
that suit abates as against that defendant 
only. 

There Is no legislative authority for the pro- 
position that where one out of the several 
defendants die a and the legal representative is 
not brought on the record within the time 
allowed by law, the suit abates ae a whole. 
The effect of the non-joinder is that the suit 
abates as against that defendant only. Rov 
far the absence of his heirs from the array ot 
the parties will affect the rights of the plaintiff 
to obtain relief against the surviving defendant 
will depend upon the oircumstanees of the 0 ^ 
and the relief olaimed ; A. I. B. 1926 All. 2»; 
A.I.R.im 'AU, 108; A. I. B. 1929 P. C, 68; 
A. 1. B. 1925 All. 141; A. I, B. 1927 All. MU 
A.I.B. 1927 AIL 543;A.I.ii. 1928 All 346 [FM . 
A. I. R. 1928 All 211; A. Z. B. 1928 All 172 
(P.B.); 52 Z. C. 18 and 9 A. h. J. 86, 

[P764 01;P767 01] 

A, Sanyal — for Appellant. 

P. L. Banerji and A. P. Panday^^^^ 
Respondents. , 

Sen, J. — This is a plaintiff’s^ appfl* 
arising out of a suit for possession an 
mesne profits. Three kinds of propsr S 
were embraced in the claim; 
dari share to the extent of 3 pies 
chbataks each in mauzas Reoh 
Bhita; (b) mortgagee rights in 2 
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2 ohhafcaks of Heoli and (o) oertain cuD 
tivatory holdings set out at the foot of 
the plaint. The last-named item, by an 
orersight, has been omitted in the trans- 
lation of the plaint as contained in the 
paper boob. 

Mt. Bam Dei Misrain executed a,zar- 
i-peshgi lease of these properties in 
favour of Bam Lochan Misra, defendant 
7, on 25th June 1919, for five years. 
Under the terms of this instrument, she 
reserved to herself the right to cancel 
the lease by giving a month’s notice to 
the lessee, Surju Misra defendant 1, 
pre-empted the lease, on 28th June 1920. 
Mt. Ram Dei gave a notice to Ram 
Lochan Misra, the original lessee, and 
Surju Misra, the pre-emptor, intimating 
thereby that she had put an end to the 
lease and asking for possession. Surju 
Misra did not surrender possession. 
Ram Lochan Misra gave up possession 
of the cultivatory holdings but the de- 
fendants second party, namely Jurawan 
Misra, Dwarka Misra, Birna Misra, Bholi 
Misra and Bam Sarup Misra took for- 
cible possession of the cultivatory hold- 
ing; hence the suit for possession and 
damages. 

Plaintiff’s claim for possession and 
mesne profits relating to the zamindari 
shares in Reoli and Bhitha and the 
mortgagee rights in Reoli have been 
decreed. The defendants have sub- 
mitted to the decree. This part of the 
claim therefore need not be canvassed 
any further. 

As to the cultivatory holdings, the 
defendants second party put in a joint 
written statement and contended that 
they had been in possession of the 
plots in controversy in their own rights 
for a long time ; vide para. 2 of the 
additional pleas in the written state- 
ment, and that the plaintiff neither bad 
nor has any cultivatory holding nor were 
these defendants in poBsession of any 
cultivatory holding of the plaintiff. 
They also repudiated the claim as to 
damages which they described as “ a 
mountain of falsehoods.” 

During the progress of the suit, Jura- 
wan Misra, defendant 2, was examined 
ind he snpplemented his pleadings by a 
statement that he and bis associates 
Were the sub-tenants of the plaintiff. As 
n^resnlt of this statement, the Court 
directed the defendants second party 

tinder Si 209. Agra Tenanoy Aot 3, 1901, 


Local, to institute a suit in the revenue 
Court to have the question of the alleged 
tenancy determined by the said Court.. 
Out of the five defendants, defendants 2 
to 4 namely Jurawan Misra, Dwarka 
Misra and Birna Misra instituted a suit 
in the revenue Court. The other two 
defendants, Bholi Misra and Earn Sarup 
Misra did not join in the suit. The 
trial of the suit in the revenue Court 
lasted for an unconscionably long time. 
During the progress of the trial Bholi 
Misra and Ram Sarup Misra, defendants 
5 and 6 died. The exact time of their 
death is not known. In the statement of 
Mt. Ram Dei recorded under 0. 10, R, 1,. 
Oivil P.O., on 12th April 1927, she stated 
that Bholi Misra and Ram Sarup Misra- 
fell ill during the Holi season and died 
in Ghait two or three years ago. She fur- 
ther stated that they died three years- 
after the suit had been filed and that 
they lived together and cultivated 
jointly. 

The legal representatives of Ram 
Sarup Misra and Bholi Misra were not 
brought on the record within the- 
statutory period of limitation. 

The revenue Court held that defen- 
dants 2 to 6 were not tenants or sub- 
tenants of the plaintiff, but that they 
were trespassers. 

No distinct issue was framed by the 
trial Court as to how far the plain- 
tiff’s claim relating to the oultivatory 
holding was affected by the death of 
Bholi Misra and Ram Sarup Misra,. 
their legal representatives not having 
been brought on the record. Certain 
portions of the judgment are vague and 
very far from being satisfactory: 

'‘Defendants 5 and 6 are said to be dead and 
no legal. representative has been brought on 
the record, the names of 5 and 6 shall be struck 
ofi from the plaint and as regards them the 
suit must be considered to have abated; defen- 
dant 7 is also dead and bis name too shall be 
struck off. It should however be remembered 
that defendants 5 and 6 had not filed the- 
suit in the revenue Court. The revenue Court 
suit had been filed only by defendants 2 to 4 
and hence the striking ofi the names of de- 
fendants 5 and 6 does not harm to {sic) the 
plaintiff.'' 

Nothing turns upon the death of de- 
fendant 7 who was only a pro forma- 
defendant. 

The Court of first instance gave tb& 
plaintiff a decree for poesession and for 
Bs. 1,083-10-0 which was the amount 
of mesne profits claimed. 
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Of tiio defendants second party, Jura- 
wan Misra, defendant 2, appealed. He 
i:n pleaded Dwarka Misra and Bholi 
J.lisra as pro forma respondents, under 
O.^ il, R. 4, Civil P. C. 

The point principally urged in the 
lower appellate Court was that during 
tiio pendency of the suit Bholi Misra 
and Ram Sarup Misra having died, and 
that no proceedings relating to substi- 
tution of names having been taken in 
time, the claim of the plainbifj-respon- 
denb had abated against all the defen- 
dants-appellants. The appeal was heard 
by Mu hammed Junaid, 2ad Additional 
bubordinato Judge of Gorakhpur, He 
.gave odocb to that contention and held 
that the plaintiff’s suit abated as a 
whole by reason of the non-substitution 
of the heirs of Bholi Misra and Bam 

Sarup Misra within the time allowed 
by law, 

Plaintiffs impugn the correctness of 
the aforesaid decision. 

There is no legislative authority for 
the proposition that where one out of 
several defendants dies and his legal 
jrapresentativo is nob brought on the 
jrecord within the time allowed by law 
the suit abates as a whole. 

Section 368. Act Id. 1882 had 
given rise bo a number of conflicting 

decisions. That section was worded as 
follows: 

“Whera the phiatiff fails to make such an 
apphoation whhin the period presoribad there* 
for the suit shall abate." 

Ex facie the language of this section 
was very wide and was open to the 
'Construction that under given circum- 
stances the suit abated as a whole. It 
is significant that S. 368 has been 
remoulded and recast in Act 5, 1908 
and the phraseology of the corres^ 
ponding section (0. 22, R. 4, sub-R. 3) 
IS very different,” 

“Where within the time limited by law no 
application is made under eub-R. i the suit 
shall abate as against the deceased defendant." 

Order 22, Civil P. C., is the only en- 
'actmenb of law which contains any 
provisions as to abatement of suits by 
reason of the death of the plaintiff or 
the defanJant during 6he pendancy of 
ihe suit where his legal representative 
has nob 'been substituted within the 
Aima allowed by law. Under 0. 22, 
■R, 3, sub-R, 2 the suit under similar 
oirciimstanoes 'shall abate so far as the 
deceased plaintiff is concerned,” Under 


0. 22, R. 11, the rules of this chapter - 
are applicable to appeals. The word ^ 
^ plaintiff and the word "defendant” | 
include an appellant and a respondent I 
and the word "suit” an appeal. To 1 
hold that the whole suitor the entire 3 
appe^fl abates is not only unsupported 
by statute but is in the teeth of the ? 
clear provisions of 0. 22. | 

Order 1, R. 9. Civil P.C., would ahoi 
point to the conclusion that a suit is j 
not to jbe defeated merely by reason of | 
non-ioinder of parties. It follows that! ! 
the Court has in every suit to deal with j 
the matter in controversy as regards the j 
rights and interests of the parties i 
actually before it. There may be cases 1 
where the joinder of a party is a matter i 
of expediency. There are other cases ? 
where the presence of a party is essen- 
tial for the progress of the suit. The 
dismissal of a suit for non-joinder of a 
party whose presence is imperative and 
essential for the trial of the suit and for 
the determination of rights and interests 
of all persons concerned is a very 
different thing from an abatement with- 
in the purview of 0.22, Civil P.G. 

0. 22 expressly provides for an abate- 
ment of the suit against a deceased 
plaintiff or a deceased defendant or 
against a deceased appellant or a de- 
ceased respondent. It does not provide 
for the abatement of the suit against 
all the other parties who are present 
before the Court. The rights and in- 
terests of such parties should be and 
have to be adjudicated upon the merits. 

It is possible, however, to conceive 
cases where, by reason of the absence of 
necessary parties, there cannot be a 
proper adjudication or trial of the suit 
or of the appeal. The absence of snob 
parties is calculated to prejudice the 
trial. Whore the suit is instituted at | 
the instance of trustees, executors or | 
co-owners or the suit is of the nature of I 
partition, of rendition of account, or of j! 
dissolution of partnership or where the 
suit is directed against joint tenants ; 
or joint tortfeasors, the absenoo of a 
particular person from the original suit 
or failure to substitute the names dar* j 
ing the pendency of the suit oroftos | 
appeal may be fatal. By reason of his | 
absence from the array of parties wo 
person cannot be bound by the 
passed in the suit. In bis abseno0i W 
rights and interests of the persons 
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are actually before the Court cannot be 
properly and finally determined, In 
such oases the suit is liable to dismissal 
not because the suit has abated under 
0. 22, Civil P. 0,, but because the suit 
cannot be properly heard or disposed of 
without prejudioing the rights of neces. 
sary parties. There can be no rule 
exhaustive enough to cover all possible 
cases. Much would depend upon the 
frame of the suit, the nature of the 
cause of action and the relief claimed, 

Where, upon the death of a defen- 
dant the right to sue does not survive, 
the claim abates as a whole, actio 
pCTSOTialis TtlOfitUT cu'fti persona. 

Where a suit has been instituted by 
the 'plaintiffs jointly or is directed 
against several defendants cases may 
occur in which the several plaintiffs or 
defendants have defined and distinct 
rights. Where the right of the plain- 
tiff and the defendants is ascertained or 
ascertainable the death of one or more 
of them cannot cause the abatement of 
the entire suit. The suit can only abate 
with reference to such of the plaintiffs or 
defendants whose legal representatives 
have not been substituted on the record. 
This cannot lead to any anomaly. Thera 
can be no conflicting or contradictory 
decrees by reason of the adjudication of 
the claims for or against parties who 
are actually before the Court. The ad- 
judication relates to property which is 
distinct and there is no community of 
interest in such cases between the par- 
ties who are actually before the Court 
and those who are not, namely the legal 
representatives of the deceased. 

In oases falling under this category it 
could not be said that the decree passed 
by the Court is incapable of execution. 

It should be borne in mind that where 
& plaintiff'or a defendant dies during the 
pendency of the original suit in the trial 
Court there cannot be any possibility 
of two conflicting decrees. 

The learned counsel for the respon- 
dents has taken this Court through a 
long string of decisions in Narain Das 
V. fihso Din U. J. 1926 All, 234) and 
^ojid Ali Khan v. Puran Singh (i. /, 

1925 All, 108). This case went on 
Hipeal . before their Lordships of the 
«lTy Council {A, X, B. 1929 P, C. 58) 
modified the decision of Daniels 
^d Keave, JJ. Their Lordships sub- 


staniially accepted the view taken by 
the Subordinate Judge and observed that- 

hey preferred this view to that taken by tho' 
majority of tho loarued Judges in the High 
^urt ; that in the suit the abatement against 
the deceased plaintifl made it impossible tO' 
procood 6ffectively with tho bearing of tho’ 
appeal as against the surviving plaintiils and- 
rendered the judgment and decree of the ap- 
pellate Court passed in the absence of the ropie' 
sentatives of the deceased plaintiff a complete 

surviving pJaintifis were 
entitled to bo restored to possession in accor- 
dance with the decree of the first Court along. 

representatives of the deceased plain- 
tiff. With this view their Lordships wore 
Unable to agree." 

BikramjU Bai v. Darshan Das {A, 
I. B. 1925 All. 141). There was a Letters' 
Patent appeal from this decision and the 
decree passed by Neave, J., was modi6ed 
upon the ground that where the defen- 
dants were in possession of distinct' 
parcels ‘of land the death of one did not- 
ca^usG an abatGinenfc of ths ontiro suit i 
Sheo Chand Misra v. Sita Bam (i. I. B, 
1927 All. 33l) and Mathar Singh ^,Ahhai 
Nandan Prasad U. J. B. 1927 All, 543), 
per Walsh and Banerji, J J. This deci- 
sion was overruled by Lindsey, Mukerji 
and Iqbal Ahmad, JJ. : Mahadeo Singh- 
V. Talib Ah (1), Amlnha Prasad v. 
Jhinak Singh {A, I, E. 1923 All, 211) 
and Faqira v. Hardewa (2). 

Suits by or against members of a co- 
parcenary body governed by the Mitak- 
shara school of Hindu law rest upon a 
different principle. So also do suits 
relating to pre-emption. 

It w ill serve no nseful purpose to- 
analyze or comment upon in detail either 
the authority referred to above or other 
decisions of the High Courts, Some of 
these decisions are conflicting. There 
are others which may bo taken to have 
been decided with reference to the facts 
peculiar to them. 

It may be incidentally mentioned 
that in para. 5 of the memorandnm of' 
appeal in the lower appellate Court 
Jurawan Misra pleaded as follows : 

"If tba Court does not consider the claim of 
the plaintiff to have abated against all the de* 
fendants'appellants, still it has abated against 
Bholl Misra, defendant S, Bam Bar up Misra, . 
defendant 6 and Bam Lochan Misra, defen* 
dant 7. The appellants are not liable to pay 
damages in respect of the lands in the posses* 

Bion of the aforesaid persons, that Is the ap* • 
pellants are not liable for more than their 
share of the damages." 

(1) A. I. B. 1938 All. 845S60 All. m (F.B,). . 

^ (9) A. I. B. 1938 All. 17S»50 All. 659 (F.B.). . 
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The above would suggest that defen- 
dants 2 to 6 were iu possession of speci- 
fic portions of the cultivatory holding. 

Mt. Ram Dei claimed a joint decree 
against defendants 2 to 6. The com- 
plaint against them was that they had 
ioined in a trespass. It is not clear 
from either the plaint or the written 
statement as to whether defendants 2 
to 6 were jointly in possession of the 
entire cultivatory liolding or whether 
they were jn possession of specific plots 
or specific areas. It is also not clear 
from tho pleadings whether Bholi 
Misra and Ram Sarup Misra, deceased, 
wore properly repi-esented by the other 
dofondants, namely Jurawan Misra, 
Dwarka Misra and Birna Misra. It is 
not necessary at this stage to express 
any opinion as to how far the claim of 
the plaintiff for possession and damages 
relating to the cultivatory holding will 
be affected if defendants 2 to 6 are 
found to be in possession of the holding 
jointly or if defendants 2 to 4 do not 
represent the deceased defendants 
Bholi Misra and Ram Sarup Misra, 
For tho proper determination of the 
appeal I think it necessary to remit the 
following issues ; 

(1) Were defeadaats 2 to 6 in posaesaion as 
■plaintiffs’ subtenants or trespassers 7 

(2) Were defendants 2 to 6 in joint posses* 
-sion of the cultivatory bolding or were they in 
possession of specific areas or specific plots ? 

(3) Were defendants Bholi Misra and Bam 
Sarup Misra properly represented in the action 
■by the remaining defendants, namely Jurawan 
Misra, Dwarka Misra and Birna Misra ? 

Parties may be permitted to adduce 
fresh evidence, 

Niamatullah, J.— I am in entire 
agreement with my learned colleague 
in hia conclusion and in the reasons on 
which it is based. I desire only to 
■emphasize one of those reasons as it 
appears to me to conclude all arguments 
to the contrary. 

Before the passing of the Code of 
Civil Procedure pf 1908 failure to im- 
plead the legal representatives of a de- 
ceased defendant entailed, in many 
•oases, the abatement of the whole suit, 
as^ S. 368, Act 14 of 1882 expressly 
laid down that “the suit shall abate." 
Indeed a literal construction of that 
section made it arguable that in every 
case the suit should abate in its en- 
tirety. ^ This view did not find favour 
ior obvious reasons and it was made to 


depend on the circumstances of each 
case whether the suit should be deemed 
to have abated partially or as a whole. 
The Code of 1908 introduced a mate-i 
rial change in so far as abatement of a 
suit as a whole is concerned. 0.23 
R. 4, provides in express terms that 
‘ the suit shall abate as against the de. 
ceased defendant” only. No suit can 
therefore abate in its entirety in cases 
where there are more than one defen- 
dant, not being pro forma, and one of' 
them dies and the plaintiff fails within 
the period of limitation to make his 
legal representatives parties to the ac-l 
tion. It may be that substantially the! 
same result follows by operation of an- 
other rule of law, viz. that a suit must 
be dismissed if, having regard to the 
nature of it, the relief claimed therein 
cannot be granted in the absence of 
parties whose rights are to be inevitably 
affected by such relief being granted, 
The aid of 0, 1, R. 9, cannot be in- 
voked under those circumstances. The 
rule that 

*' no suit shall be defeated by reason of 
non-joinder of parties, and the Oonrt may in 
every case deal with the matter in controversy 
So far as regards the rights and interests of 
the parties aotually before it ” 

is confined to cases where the Court can 
deal with the matter in controversy 
with regard to the rights and interests 
of the parties before it. Madho Bam 
V. Jagat Singh (3) and Gendan Mv. 
Babu Ram (4) are instances in which 
the suits had to be dismissed for want 
of necessary parties in spite of 0. li 
B. 9. In the second of these cases soms 


members of a joint Hindu family were 
not made parties to a suit on ^mortgags 
sought to be enforced against the 
family and when the objection as to 
non-joinder was taken the suit 
against them was barred. It was held 
that the Oonrt could not proceed under 
0, 1, R. 9, because the interests of the 
members were not separate and dis- 
tinct and that the whole suit should h® 
dismissed. The conjoint effect of 
R. 4, 0.1, R. 9 and of the rale 
a suit must be dismissed in the absenC^ 
of parties whose rights are nece 


and inevitably to be affected by . 
relief by the plaintiff being gr®? 
is that tho suit cannot abate as a 
in consequence of the death — 


(3)‘ [1919] 62 I. 0, 18. 
(1) [1912] 13 1. C. 197. 
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several defendants and of his legal re- 
presentatives not being impleaded in- 
time, that it abates only against the 
deceased defendant and the position 
is virtually one of non-joinder of such 
defendant. ^ If the Court can deal with 
'the matter in controversy between the 
parties before it and can grant to the 
plaintilS a relief as against the sur- 
viving defendants without prejudicing 
the rights of the legal representatives 
of the deceased defendants it shall 
do so. If it is not possible to do so the 
suit has to be dismissed. It is a mis- 
nomer to characterize the dismissal 
under such circumstances as an abate- 
ment of the suit in its entirety. It is 
not a different way of expressing the 
same idea. Cases are conceivable in 
which the difference is one of substance. 
Abatement under 0. 22, Civil P. C., 
completely bars a suit on the same 
cause of action (0. 22, R. 9). Dismissal 
for want of necessary parties may not 
bar another suit on the same cause of 
action if differently framed and brought 
for^ a relief which can be granted 
against the 'surviving defendants with- 
out prejudicing the rights of the legal 
representatives of the deceased defen- 
dant, It is not necessary for the pur- 
poses of the present appeal to"* pursue 
this aspect of the case any further. The 
effect of non -joinder of the legal' repre- 
sentatives of the deceased defendants 
is therefore an abatement of the suit as 
against them only,' How far the ab- 
sence of their heirs from the .array of 
parties will affect the right of the plain- 
tiff to obtain relief against the surviving 
defendants will depend on the circum- 
stances of the case. The issues which 
nay learned colleague proposes to remit 
relate to such circumstances. I there- 
fore concur in bis order remitting those 
issues for trial and findings. 

By the Court— The case is remanded 
under 0, 41, R. 25, to the lower appel- 
late Court for findings on the following 
^Bues; 

(1) Were defdndantB 2 to 6 in possession as 
plalntifl'B sub-tenants or trespassers? 

(2) -Were defendants 2 to 6 in joint posses* 
•ion of the onltivatory bolding, or were they 

’ fn possession of spsoiAo areas or speoiflo 
plots? 

(8) Were defendants Bboll Mlsra and Bam 
BampMlsra properly represented in the ao* 
lion by the remaining defendants, namely 

«^wan Misra, Dwarka Misza and Blrna 
Ulira? 


The parties shall be at liberty to 
adduce such evidence as ’they may be 
advised to produce. The findings should 
be returned within three months, after 
which the usual^ ten days shall 
allowed for objections, if any. 

V,B./r.k. Cau remanded. 
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Mukeeji and Bennet, JJ. 

Gohindji and others •— Defendants— 
Appellants. 

V. 

Lallamul Bardeo Das and others — 
Defendants — Respondents. 

First Appeal No. 312 of 1928, Decided 
on 20th May 1930, against a decree of 
Sub-Judge, Muttra, D/. 27th April 1928. 

* loifit family — * 

Power* of. 

The criterion to be applied to a transaction 
such as a mortgage by m'anager is not whether 
it ultimately turned out to be for the benefit 
of the family, laut whether it was a transaction 
which at the time it was entered into was such 
that a prudent man would have entered into 
it in the expectation that it would be for the 
benefit of the joint Hindu family, 

Where a mortgage deed was proved to have 
been executed by adult members of a joint 
Hindu family on their own behalf and ag 
guardians of minor members, and. where the 
minors eballenged the mortgage on the ground 
that it was not for legal naoessity or for the 
benefit of the family estate and where it was 
proved that the consideration of the mortgage 
was borrowed for purchasing a house in which 
the joint family had been carrying on jajmani 
business and it was established by evidence 
that if the adult members had failed to pur- 
chase the house which was offered to them at 
a concession, there would have been a loss to 
the family in the jajmaDi business. 

Held : that as the danger to be averted Was 
the loss of the possession of the house which 
bad been in the possession of the family for 40 
years, and which had been of material assis* 
tance to the family in conducting its business 
of jajmani, the adult members were justified 
in executing the mortgage in question ^nd that 
the transaction was a tranaaotion for the bene- 
fit of the family : 6 M. I. A. 893 Foil.; and 
A. I. M. 1924 P. C. 50, Ref. [P 770 0 1, 2] 

N. P. Astkana and B, N, Sakai— tor 
Appellants. 

K. N, Katjut Panna Lai and K\ G. S. 
Bhatia — for Respondents. 

Bennet, J.— These are two connected 
First Appeals No. 312 of 1928, by the 
minor defendants Gobindji and Rawanji 
and No. 476 of 1928, by the plaintiffs 
the firm of Lallamul Hardeo Das 
against a decree of the learned Subor- 
dinate Judge of blattrd in wbioh the 
suit of the plaintiff has been decided in 
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full Ifiit; certain of the mortgaged pro- 
j-ertio.-; have been partly exempted, 
Tlicre were originally three minor 
defondants-appellants, but the minor 
Cliirota died after the filing of the ap- 
pioal, and hia name has been expunged 
as his father Mohan is a party to the 
ap]ical. 

The plaintiff firm sued on a simple 
mortgage deed of Gfch December 1921. 
Execution of this mortgage deed was 
denied, but it has been proved that it 
was executed by defendant 1 Jamna 
Prasad on liis own behalf and as guar- 
dian of his minor son defendant 4 Sohan, 
and also executed by defendant 2 Kunj 
Beiiari Lai on fais own behalf and as 
the guardian of his minor sons Gobindji 
and Eawanji the present defend ants- ap- 
pellants, and by Mohan, defendant 3. 
These defendants are related as follows; 

Dibbaji 

Jamna Prasad 


Kunj Behati Lai Mohan Sohan 

I I 

I I Chirota 

Gobindji Rawanji 

The amount of the naortgage money 
was Es. 24,000 and the rate of interest 
was 10 annas per cent per mensem com- 
poundable half-yearly. There were four 
properties mortgaged, No. 1 being a haveli 
called ‘Bara’ or ‘Nohra’ and bearing the 
number 1543 ; No. 2, a dwelling house ; 
No. 3, an enclosure containing kachcha 
and pucca houses ; and No. 4, the mort- 
gagee rights in three pucca shops. The 
written statement of the present appel- 
lants denied the execution of the mort- 
gage or that it was for consideration and 
alleged that in any case : 

“ There was no pressing legal necessity ...» 
. . . nor was any benefit or gain of the family 
considered, not was it obtained.” ^ 

It is also alleged : 

Jamna Prasad is not the karta of the 
family and Kunj Behati is bent on wasting the 
entire property." 

The learned Subordinate Judge came 
to the conclusion that the mortgage was 
not for legal necessity and accordingly 
he held that although the total amount 
of the mortgage money could be reco- 
vered by the sale of properties Nos. 1 
and 4, which were not ancestral, pro- 
perties 2 and 3 were ancestral, and he 
held that the decree could only be exe- 
‘ outed against properties 2 and 3 so far 


as the half-share in these properties be- 
longing to the adult executants of the 
mortgage deed was concerned. 

In the appeal of the minor defendants 
the point is taken that on the finding 
that the mortgage was not for valid 
family necessity nor for the benefit 
of the estate the entire ancestral pro- 
perty should have been exempted. 
That argument is undoubtedly correct, 
but we have first of all to consider whe- 
ther the finding of the learned Subotdi- 
nate Judge that this mortgage deed was 
not for valid family necessity, nor for 
the benefit of the estate, is a correct 
finding on the facts which were pleaded 
and proved in this case. With the plaint 
a copy of the mortgage deed in question 
was filed, and para. 6 of the written 
statement of the present defendants-ap- 
pellants printed on p. 11 states that that 
copy of the mortgage deed was perused 
by the person who drafted the written 
statement for these defendants. That 

mortgage deed sets forth in its recitals; 

For the benefit of the members of our 
family, we, the executants, intend to purchase 
a haveli known aa Nohra together with the 
shops, situate in Muttra, Holi Datwaza. Wa 
have continually been in possession of the said 
property for about 40 years, have been detiviog 
benefit therefrom in every respect and have 
been giving oonvenience and comfort to the 
pilgrims from the outstations by letting them 
stay therein. At present the Hon’ble Bala 
Brijnath Singh, the Baler of the Mahtyar 
Estate, who is now the owner of the said pro* 
petty, wants to sell it. We are getting the said 
property at favourable price. We and also the 
minors and the other members of our family 
have hope to be benefited in every way by put* 
ohasing the property.” 

Now it is true that the plaint does 
not repeat the recitals in this mortgage 
deed, but nevertheless the written state- 
ment in para. 7, additional pleas sets op 

the following allegation: i 

‘'The transfer alleged by the plaintiff « a | 
transfer of an ancestral property which m 
legally invalid.” I 

Further in the second ground of appew j 

to this Court the defendants-appellfti^®® 

alleged: ^ , 

“Because the Court below has etred.in noi 
ing that properties Nos. 1 and 4 war® n® j 
ancestral.” 

Naturally in view of this case set pP | 

by the defendants-appellants the plain* ^ 
tiffs would be led to consider that tl^ | 
was no denial of the allegations in | 
mortgage deed to the effect that | 
family of the defendants had 
continuous possession of the haj , 
known as Nohra for about 40 * 
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bad been using it for their business of 
conduotifig pilgrims. There is no clear 
allegation in the written statement that 
thia^ was not the joint business of the 
family of defendants. On behalf of the 
plaintiff there was evidence given as 
follows I Lallamul on p, 13 stated that 
he had negotiated the loan of Rs. 24,000 
on this mortgage from the plaintiff Lm 
which IS a firm of cotton spinners in 
Hathras; and Lallamul states that the 
profession of the defendants is jajmani, 
and that he has seen them in occupation 
of the Nohra so far back as he could 
remember, and his age is 46. 

It is true, as pointed out by the learned 
counsel for the appellants-defendanbs, 
that this witness adds that Kunj Behari 
Lai and Jamna Prasad represented to 
mm that other persons wished to pur- 
chase the Nohra, and if the mill advan- 
ced the money the defendants would 
have a permanent means of livelihood 
for their children as the house was of 
particular value for their profession, 
But we do not consider that this sen- 
tence should be taken to indicate that 
the witness considered that this profes- 
sion was only to bo begun in the future 
in that house. On the other hand the 
meaning apparently is that up to the 
time of the purchase of this house, which 
was on the same date as the sale deed, 
the defendants were not secure in their 
.occupation of the house, because being 
p.urobits of tbe Raja who was the owner 
.of the^ house the defendants merely kept 
^ his pleasure. When the Raja 

of Maihar determined to sell this house, 
the adult defendants naturally consider 
It a prudent move to purchase this house 
m which they had been so many years 

their business 

JrL 'enable to 

raise the purchase price of Rs. 26,000 

plaintiff firm and pot np Eg. 2,000 of 

ioM Decamber 

1921 they bonght tbe honse by the 

gale deed printed at p, 52 of the paper 

th^L ‘hey pledged 

thehonge by the mortgage in .nit for 

the eeonr,ty of Eg. 24.000 to the plain. 

firm. The question therefore, be- 

lore as is whether the defendant mort 

gagors were acting with prudence and 

discretion in their management of the 

in purchasing this honse 
and thereby enabling the family of the 
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defendants^ to continue their business 

of ja]mani in that house. Further evi- 
dence IS given for the plaintiff by Ban- 
wan Lai on p. 15, who states that he 
has seen Jamna Prasad and Kunj Behari, 
Lai m the bara or haveli for many 
years, and that it was in their manage- 
ment on behalf of the Raja of Maihar and 
that the house was decidedly a help to 
them in their profession of jajmani This 
witness also states that the house was 
called Dibbaji ka bara after the grand- 
father of the defendant Kunj Behari. 
that is the father of Jamna Prasad, The 
same statement is made by the nlaintiff’s 
witnegg Sohan Lai, „ho states that he 
had seen the Nohra in the possession of 
Dibbaii for a long time and thar“her 
people were prepared to pay Rs. 33,000 
or Rs. 34,000 for the property, but Jamna 
Prasad and the other defendants were 
given the property because they were 
the purohits of the Raja of Maihar. This 
witness also states that he had seen 
Jamna Prasad and Kunj Behari scores 
of time: at the railway station with 
pilgrims, and that he had seen them 
guming the pilgrims to the temples. 

On behalf of the defendants evidence 
was given by Siji at p. 20, who is a 
Ohaube, and he states that he never 
saw the defendants exercising the pro- 
fession of jajmani. He also alleges that 
there is no room in the bara to put lip 
. pilgrims. Prom the recitals in the sale 
deed and the mortgage deed of the 
extent of the bara we see that this 
statement must be absolutely untrue 
^ot a single defendant comes forward 

1 , I iL * 1 M ^1 of th e reoi- 

tals m their mortgage deed. This wit- 

ness Siji alleges that Kunj Behari defen- 

daut keeps ekkas and tongas for hire 

for about 20 years, and that he lives at 

the bara. In this connexion we may 

point out that tbe sale deed shows that 

m this bara there are two sections cal- 

led stables. It is apparently in these 

stables that Kunj Behari keeps his 

ekkas and tongas, and these ekkas and 

tongas are also apparently used in the 

business of conveying pilgrims from the 

station of Muttra to the temples whil 

are at a considerable distance from the 

station. The evidence of the defence 

witness Shamji is similar to that o Sijf 

I • ^ p* 23, who savfl 

that haiga mnnib of a firm 
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rented a portion of this bara for Es. 90 
between dates 23rd June 1924 and 28bh 
Febnury 1926. There were also two 
shops in the bara at the entrance which 
wore not included in the lease and 
which the witness thinks could be let 
at Es, 15 per* mensem. This evidence is 
intended to shew that the purchase of 
the bara was a purchase wiiich was not 
for the benefit of the family because 
the interest at 10 annas per cent per 
mensem on Es. 2-1,000 would be Es. loO 
per mensem. But in the first place the 
evidence omits to notice that besides 
the income of Es. 90 and possibly Es. 15 
for the two shops there was also a use 
of the bara at the time by the defen- 
dants for their business of jajmani and 
also a use for providing stables for the 
numerous ekkas and tongas belonging 
to Kunj Behari. 

Moreover the criterion which we 
are to apply to a transaction such 
as the mortgage deed io question is 
not whether it ultimately turned out 
to be for the benefit of the family, 
Ibut whether it was a transaction 
which at the time it was entered 
into was such that a prudent man 
would have entered into it in the 
expectation that it would be for the 
benefit of the joint Hindu family. 
^Further . in the present circumstances 
the prospect before the adult members 
of the defendant’s family was ‘this. If 
they had failed to purchase this house 
which was offered to them by the owner 
at a concession, then the business of 
the family in jajmani could not have 
been any longer conducted in this build- 
ing. There would, therefore, have 
been a loss to the defendants unless 
they bad been able to establish their 
business of jajniani elsewhere. 

We may observe that the method 
adopted by persons plying this trade in 
Muttra and elsewhere is to meet pilgrims 
at the railway station and to take them 
round the temples in the city and to 
put them up at suitable lodging houses 
under the control of the persons con- 
ducting the business. Without lodging 
accommodation it is not, we consider, 
possible to conduct this business on 
any large scale. Now in the- present 
case the plaint sets out that the defen- 
dants were able to pay only instalments 
amounting in all to Es. 3,000 of the 
interests, and eventually the defendants 
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had been sued for Es. 32,318. Bat the 
question arises as* to whether the pre- 
sent situation of the family was due 
to any inherent imprudence in the exe- 
cution of the mortgage deed in question 
or whether it was due to bad manage- 
ment on the part of the adult members 
of the family subsequent to that trau- 
saction. Up to the date of the sale the 
family of the defendants had been in 
possession, that is to say they held this 
large property without paying rent 
’whatsoever to the Baja. When the sale 
took place and they became liable for 
interest on the mortgage deed of 
Es. 150 a month it became of course 
necessary for the defendants to meet 
this charge either by enlarging their 
business or by improving their income 
in other directions. There was no 
doubt that there was between 1924 and 
1926 a certain amount of income from 
letting a portion of the haveli, but 
like many other people the defendants 
did not appear to have beSn sufficiently 
capable to conduct their business or to 
economise sufficiently so as to meet the 
interest charges on this mortgage; but 
is want of capacity in their subsequent 
management, a matter which we should 
take into account in considei’ing whe- 
ther the transaction entered into in 1921 
was or was not for the benefit of the 
family ? We may refer for the law on 
the subject to Hanoomanpersaud 
dey V. Mt. Babooee Munraj Koonweret 
(l), (at p. 423) which states as foUows : 

“The power of .the manager for an mfans 

heir to charge an eetate not his own, ia, an 
the Hindu law, a limited and qaalifiea powe . 
It can only be exercised rightly in a 
need, or for the benefit of the , 

where, in the particular instance, the 8 
is one that a prudent owner would maM, 
order to benefit the estate, the bona fide w 
is not alfeotad by the precedent mismana^ 
ment of the estate. The actual pteasar ^ 
the estate, the danger to be avetSed, or 
benefit to bi conferred upon it, m ", 
culat in stance, is the thing to be regards . 

Now in tho present case the i 
to be averted was the loss o ^ 
possession of this house which had 
in the possession of this family 


its business of jajmani. 
therefore, that in the 


years and which had been of ^ 

assistance to the family in cen u _ 

■ consul®^' 

present casft 

following the principle . :^rt^nhcil! 

their Lordships of the 
(1) [1850 6 M. I. A. &9S*18 W. 

Suther. 29=1 Sar. 552 (P.0, 1- 
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the adult defendants were justilied in 
executing the mortgage in question and 
that the transaction was a transaction 
ior the benefit of the family. In the 
later ruling of Brij ^arain v. Maiigla 
(2) (at p. ,10i of 46 All) their 
Lordships of the Privy Council laid 
down five propositions the first of which 
IS that the managing coparcener of a 
joint undivided estate cannot alienate 
or burden the estate qua manager 
except for charges of necessity. We 
consider that the present case falls 
within this proposition and that the 
Iransaotion was for legal necessity. 

Accordingly the transaction was for 
legal necessity and the four properties 
in the mortgage deed are equally bound. 
We therefore allow the appeal of the 
plaintiff and decree the suit of the 
plaintiff in full with costs in both 
Courts and the decree will be amended 
so that the decree will be against all 
the four properties in the plaint. A 
fresh decree will accordingly be pre- 
pared, Six months from the date of 
■this order will be allowed for payment 
'of the amount decreed by the defen- 
dants. We dismiss the apppal of the 
defendants with costs and decree the 
appeal of the plaintiff with costs. The 
order of the lower Court for propor- 
tionate costs will be set aside and the 
plaintiff will receive his costs in both 
Courts in full, 

K.N./R.K. Order aocordingly^ 

' .(2) A. I. R. 1924 P. C, 50=r77 I. C. 089=51 iT 
A. 129=46 All. 95 (P.C.), 
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Muhammad Siddiq and others— Deten- 
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V. 

Muhammad Nuh — Plaintiff — ^Respon- 
dent. 

Pirst Appeal No. 424 of 1926, Decided 
on 27th January 1930, from a decree of 
'Sub- Judge, Allahabad, D/- 29 bh May 
1926. 

(a) Pardanaihin Lady — Burden of proof— 
Traneferee relying for title merely on cove- 
nant in document must prove that * it was 
■read, explained and understood— In other 
-cases there is presumption under Transfer 
of Property Act, S, 55. 

Where a document purporting to transfer 
. property Is exeouted by a pardanashia lady, If 
the transferee depends upon a specific cove- 
oant entered in it to establish his title to It, 
'the burden of proof lies heavily on him to 
f rove that the document was read over and 


oxplaiQccl to bor and that she understood it. 
But in other cases the presumption under 
S. 55 overrides this buedan: 34 All. 455 (p. c.) 

T f 773*0 2] 

(b) Transfer of Properly Act, S. 55 (21— 
Presumption, 

The presumption under S. 55 (2) is absolute 
and irrebuttable. [p 773 o 2] 

(c) Contract Act, S. 73-Suit for damages 
for breach of contract by dispossessed ven- 
dee and not for return of original price— 
Measure of damages is loss sustained by 

In a suit for damages for breach of contract 
by the dispossezsed veudee against the veudor 
and not for recovery of original price on the 
ground of failure of contfideratioD. the meaHiim 
of damigos is the loss sttffoted by the ,“X 

[P 777 0 1] 

(dj Litnilation Act, Art. 116 — Implied 
covenant in registered document— Art. 116 
applies— Transfer of Property Act, S. 55. 

If a statute says that a certain covenant 
should necessarily be implied in a certain 
contract and that contract itself is in writing 
and registered, Art. 116 applies, and if the con- 
tract is under S. 55, T. P. Act, and the vendee 
is put in possession and dispossessed the time 
begins to run from the date of dispossession; 
At It R. 192S Allt 293, R6l, ou. j {Cases (its- 
emsed). [P 775 0 1] 

J). E. O'Cojwr, Xjt Bastei'ji and S. 
Majid All — for Appellants. 

K. N. Katju, U. St Bajpai and Shiva 
Prasad Sinha — for Respondent. 

Sulaiman, J.— -This ig a defendants' 
appeal arising out of a suit for damages 
on the ground for breach of a covenant 
for title and quiet enjoyment. It ia 
now an admitted fact that four annas 
share was in the possession of Mt. 
Badam Kunwar which had been origi- 
nally acquired' by her deceased husband, 
Ajodhia Prasad. On 17th February 
1877 she along with her husband's 
brother and nephew and her own 
daughters executed a sale deed of this 
share in favour of Abdul Majid in the 
name of his wife, Mb. Wahidunnisa 
(p. 23/. She asserted in the deed that 
she was the absolute owner of the pro- 
perty and bad full power to transfer it, 
and this assertion was accepted by the 
other executants. There was also a 
recital in this document that a sum of 
Bs. 5,000, which was the sale considera- 
tion, bad been required by her for vari- 
ous necessities. It is an admitted fact 
that Abdul Majid had owned the re- 
maining twelve annas share in the three 
villages in dispute. Thus after 1877 
Abdul Majid became the sole owner of 
the entire villages. On his death some 
. dispute arose between bis heirs which 
resulted in a compromise decree dated 
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3 1st January 1890 (p, 29). Under this 
flee roe the property was divided among 
his various heirs in this way ; that the 
wliolo estate was split up into SO sihams 
out oi wliich 40 sihams went to JYahid- 
unnisa, 12 sihams to his daughter 
Hamidunnisa, and the remaining 28 
sihams to four ladies, Hikmatunnisa, 
Kiamat Anisunnisa and Azmat- 

unnisa. The widow appears to have 
got naore than lior legal share, presum- 
ably on account of her dower debt 
remaining outstanding, it is note- 
wortiiy til at in this compromise decree 
there was no reference to the previous 
sale of 1877, nor to the fact that Abdul 
Majid liad acquired four annas share 
from a Hindu widow, Mt. Badara 
Kunwar. 

On 6th March 1891 a sale deed was 
executed by the four ladies mentioned 
above of their 28 sihanos in favour of a 
stranger, Bishun Dat, for Es. 15,000. 
This covered the entire interest which 
the four ladies had in three villages. 
The deed as it stands contained a clear 
covenant for title as well as quiet 
enjoyment, and provided that if any 
part of the whole of the property sold 
was claimed and found to be the pro- 
perty of anyone else, or if the vendee 
had to pay anything as costs or damages 
on account of any suit by anyone else, 
then in any and every case the vendors, 
their heirs and representatives and 
executors, jointly and severally, as well 
as their moveable and itnmovable pro- 
perties, would be liable for the costs, 
damages and loss. So far as this deed 
went it did not refer to the sale of 1877 
and merely referred bo the compromise 
decree of 1890, which in itself had con- 
tained no reference to that sale' of 1877. 
The sale to Bishnn Dat was pre-empted 
by Mt. WahiduDnisa, and her suit 
resulted in a decree for pre-emption on 
30th November 1892, 

Mt. Badam Kunwar appears to have 
remained alive for a very long time, and 
some years after her death a suit was 
instituted by Brij Behari Lai and 
others claiming to be her daughter’s 
sons. This suit was decreed on the 
29th September 1921 by the first Court 
on a finding that Mb. Badam Kunwar 
had a Hindu widow’s interest in the 
property and had no authority to trans- 
fer it without legal necessity. Mb, 
Wahidunnisa’a representative appealed 
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to the High Court, but the decree of the 
first Court was afifirmed on 16th April 
1924. The possession of the property 
was finally delivered on 23rd August 
1924. There is the dakhalnama printed 
on p. 101 which shows the delivery of 
possession with regard to a grove. 

The plaintiff, who is the son and sole 
heir of Mt. ' Wahidunnisa, claims dama- 
ges on account of the loss of this pro. 
perty in consequence of the suit brought 
by the daughter’s son of Mt. Badam 
Kunwar. 

Various defences were raised to this 
claim including the plea that the exe. 
cutants, the four ladies, were parda- 
nashin ladies, and they had not executed 
the document after the same had been 
read over, explained to and understood 
by them. It was also urged that the 
claim was barred by limitation. The- 
amount claimed as damages was also 
disputed and so was the claim as regards 
interest. 

The learned Subordinate Judge has 
decreed the claim in part and has al- 
lowed interest upto’the time of the suit 
but not thereafter, Ha has given the 
plaintiff half of the full costs. The de-^ 
fendants have preferred an appeal from 
his decree, and the plaintiff has filed 
cross-objections. 

The four issues which were consi- 
dered by the Court below were: (l)asto 
limitation; (2) as to Badam Kunwar be- 
ing the absolute owner of the property, 
(3) as regards the vendors having under- 
stood and agreed to the deed and (4) as- 
to the amount of damages. On babalt 
of the appellants the question of Badam * 
Kun war’s absolute interest has not been 
raised in appeal. The main question ot 
fact which has been argued is whether' 
the ladies understood the covenant for 
title and quiet enjoyment and whether' 
the same was binding upon them. 

There was a clear plea raised in wi0 
written statement that the deed had not 
been read over, explained to or under- 
stood by the ladies, on which the Courl'* 
framed a specific issue in the foUowinS 
words: 

“Did the vendors understand and agwe *0 
the indemnity clause as it siadds and 
would be the vendors’ liability under S. 55 sno 
Cl. (2)?’’ 

But the plaintiff did not offer any 
dence on this point. He relied mainlj 
on the admission by the defendants tna 
the sale transaction bad been agreed e 
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by the ladieg. Bub when one of the 
defendants, Mb. Niamab Bibi, who 
was also one of the original exe* 
xiutants, was being examined on eotn- 
mission, the cross-examination was 
directed to eliciting from her her know- 
ledge of the transaction. Muhammad 
Siddiq, who was her relation and the 
scribe of the sale deed of 1891, was also 
cross-examined on those lines. Although 
their evidence does lend support to the 
argument that Muhammad Siddiq was 
looking after the completion of the 
transaction, and it was he himself who 
had got the document registered, it is 
difficult to infer from this evidence that 
Muhamniad Siddiq had been authorized 
by all the four ladies to settle not only 
the terms of the contract but all the 
conditions and covenants that were to 
be embodied in the sale deed, and that 
he had been appointed an authorized 
agent on behalf of all these ladies to 
bind them by his agreement, even 
though they themselves might not be 
made fully aware of all those condi- 
tions. 

In the next place this question of 
authority was not suggested in the 
plaint and was certainly not the sub- 
ject-matter of any issue that was framed 
for trial by the Court below. In the 
absence of the point being in issue it 
would be unjust and unfair to the other 
defendants in the case that they shoufd 
be ’bound by statements made either 
by one of the defendants or a witness 
for them. The learned Subordinate 
Judge seems inclined to go a step fur- 
ther than even the learned advocate for 
the plaintiff, and has enunciated what 
he calls : 

a new psineiple foE dealing with a Itans- 
■fer purporting to have been made by “parda" 
ladies, namely that the Court should see to it 
‘that their relations wh? were looking after 
'theic iuteresas ia a particular transaction 
were satisfied of the propriety of the terms 
'purporting to have been agreed to by the 
;parda ladies," 

This is a novel proposition whiclp in 
^aoe of the case law as it stands cannot 
possibly be accepted. Nor can we con- 
sider the case that Muhammad Siddiq 
was an agent authorized on behalf of all 
the ladies to eiater into all the terms 
which were to be entered into the sale- 
'deed so as to bind them, even though 
the deed was never read over to the 
ladies and never understood by them, 


The learned advocate for the plaintiff 
hag to concede that there is no pfigitive 
evidence to gliow that the sale-deed was 
actually read over to the ladies and ox-, 
plained to them. On the other hand, 
there is definite evidence of Muhammad 
Siddiq and Niamat Bibi, oven though it 
may possibly be untrue, to the effect 
that the deed was never read over to 
the ladies. In the present case there isi 
this additional fact ; that the deed was! 
not presented for registration by the! 
executants themselves so that there igl 
not even an endorsement by the Sub-^ 
Registrar that the document was readj 
over or explained to them. In the ab-j 
sence of such evidence we are bound to! 
hold that the plaintiff has failed to dis- 
charge the initial burden which lay 
upon him to show that the deed was 
read over, explained to and understoodj 
by the ladies so as to bind them. 

On this point there are numerous 
cases decided by their Lordships of the 
Privy Council which are binding upon 
us. We may only refer to the case of 
Sajj'ad TItisain v. Ahid Husain Khan (1) 
where previous eases decided by their 
Lordships were referred to. The same 
principle has been reaffirmed in subse- 
quent cases, although it has been made 
clear that it is not always absolutely 
necessary to prove that there was also 
independent advice given. 

If therefore the plaintiff had merely 
to depend on the specific covenant en- 
tered in the sale deed in order to estab- 
lish his claim there would have been 
considerable difficulty in allowing it. 
But under S, 55, T. P. Act, sub-Ol. (2), 
the seller is deemed to contract with 
the buyer that the interest which the 
seller professes to transfer to the 
buyer subsists and that he has power to 
transfer the same. This presumption is 
absolute, and in the absence of a con- 
tract to the contrary is irrebuttable, j 
8. 55, sub-01, (g), also enjoins upon the 
seller the duty to give on being so re- 
quired by the buyer or such person as 
be directs, such possession of the pro- 
perty as its nature admits. The defen- 
dants admit that the ladies understood 
that they were selling the property to 
Bishnn Dat. The law presumes that in 
the absence of any contract to the con- 
trary they did give warranty of title. 

f 1} U913] 81 AH. 455=15 0, 0. 371=10 X, 0, 
197=89 I, A. 166 {P. 0.), 
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and it v;as their duty to put the vendee 
in po?'ossion of the property. In spite 
of what Muhammad Siddiq has stated- 
and iio is an interested person, ve hold 
that there is no satisfactory proof that 
the ladies or any agent on their behalf 
entered into any contract contrary to 
this presumption. As a matter of fact 
such an oral agrocinent would not be 
admissible in evidence, unless it were 
embodied in tlio deed itself: S. 92, 
Evidence Act. 

The claim for recovery of damages is 
therefore undoubtedly maintainable, 
and tlie only question that remains for 
consideration is one of limitation and 
that of the amount of damages. 

It lias not been disputed before us 
that when Mt. Wahid unnisa pre-emp- 
ted the sale to Eishun Dat she stepped 
into the shoes of the vendees and as- 
sumed all this liabilities and became 
entitled to all the benefit which he was 
entitled to; and that therefore the pre- 
sent plaintiff can enforce a covenant for 
indemnity in the same way as Bishun 
Dat himself would have done. Indeed, 
B. 55, sub-Cl, (2), in itself provides that 
the benefit of such contract shall be 
annexed to and shall go with the in- 
terest of the transferee, and may be en- 
forced by every person in whom that 
interest is for the whole or any part 
thereof from time to time vested. 

The learned Subordinate Judge has 
thought that the liability imposed by 
S. 55, sub-Cl, (2), can be enforced only 
within three years being governed by 
Art. 62 or Art. 97, Lim. Act, and that 
in that event the suit would probably 
have been time barred. . We are unable 
to agree with the view that Art, 116 
is inapplicable. 

There has been some confiiot of opi- 
nion on this point, and the learned Judges 
who have held Art. 116 to be inappli- 
cable have relied on the cases of Haitu- 
man Kamat v. Hanuman Mandur (2) 
and Juscurn Boid v. Pirthi ^Ghand Lai 
(3). But in none of these cases decided 
by their Lordships of the Pri^y Council 
did this point arise. Sanuman Kamat's 
case was one in which the sale deed 
containing the clause was of the year 
1879 before the Transfer of Property 

(2) [1892] 19 Gal. 133=18 I. A 158=6 Sar. 

91 (P. C.). 

(3) A. I. R. 1918 P. C. 151=50 1. C. . 444=46 

I. A, 52=40 Cai. 670 fP. C.). 


Act came into force. Their Lordships- 
thei’efore had not before them the^ 
consideration of the effect of S. 55,. 
sub-Cl. (2), T. P. Act, and that case 
cannot be treated as an authority on 
the legal effect of that statutory 
provision. In the same way .Bukum 
Chand'^s case was one in which the sale 
had not taken place under a private 
transfer, but it was an involuntary sale 
for arrears of rent under the Bengal, 
regulations. The suit was one for re- 
covery of the sale price and not for 
damages for breach of contract. There 
being no registered document in the* 
ease their Lordships had not to con- 
sider the applicability of Art, 116 at- 
all. Thus both these cases are clearly 
distinguishable. 


The learned advocate for the defen- 
dants has relied on the case of Janizk 


Singh v. W alidad Khan{4)t but there too* 
the effect of S. 55 (2) was not discussed 
in the judgment and does not appear to* 
have been pressed before the Bench. 
The question which we have to consider 
is whether by virtue of this statutory 
provision a covenant for title cannot be- 
read into the conveyance itself. 

Singh’s case (4) was followed by this 
High Court in Kundan Lai v. BUheshar 
Dagal (5). The learned Judges thought 
that the question for their consider- 
ation was concluded by Lanah Singh s 
case (4) as well as by Hanuman Kamat s 
case (2) decided by the Lordships of 
the Privy Council, We have already' 
pointed out the distinction, The last- 
mentioned case, namelyi Kundan Lai 
V. Bisheshar Dayal (5), was expressir 
dissented from by a Bench of this High- 
Court in the case of Banumant Bai T.- 
Chandi Prasad (6). The learned Jndgw 
thought that they were at liberty to ac- 
cept the ruling in the ease of Mul Kuf^ 
war V. Chattar Singh (7) in preference to 
that of Kundan LaVs case, (5) Althougp 
the case of Mul Eunwar (7) was not di- 
rectly in point inasmuch as there was su 
express covenant there, and not an i®* 
plied covenant, there can be no dou 
that the learned Judges in Banuman 
Rai’s case (6) held that even in the casu- 


(4) [1915] 30 I. c; 410. ^ ^ ^ ... 

(5J A. I. B. 1937 All. 734=103 I; O’ 

(6) A. I. R. 1929 All. 393=119 L C, iw 



All. 651. 

[1908]. SO All, 402=5 A. L 
A. W. N. I8S. 
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of as implied covenant, if the contract 
is under a registered document, Art, U6 
applies. We are in perfect agreement 
V7ith their view. 

As pointed out by them, S. 9, Con- 
tract Act, implies the existence of a 
contract where its completion by accep* 
tance is implied. It may further be 
pointed out that Art. 114 which is some- 
what similar to Art. 1X6 and relates to 
unregistered contracts, refers to a con- 
tract whether it be express or impliad. 
There is no reason to suppose that the 
contract mentioned in Art. 116 may not 
be implied and must always be in ex- 
press words. It therefore follows that 
if a statute lays down that a certain 
covenant should necessarily be implied 
in a certain contract and that contract 
itself is in writing registered, Art. 116 
would be applicable and the time begins 
to run from the date of dispossession. 
The observations of their Lordships of 
the Privy Council in the case of Tricorn- 
das Gooverji Bhoja v. Gopinath Jiu 
Tfeafewr (8) at p. 767 (of 44 Cal.) go to 
suggest that Art, 116 is not a mere resi- 
duary article, but is a special provision 
for registered instruments. It seems to 
us that when such a covenant is im- 
plied by law it is to be presumed to he 
a necessary accompaniment of the con- 
ditions of the sale and is therefore, 
deemed to be embodied in the deed of 
conveyance. The statute law has, so to 
say, added such a covenant to a regis- 
tered conveyance unless there is an ex- 
press contract to the contrary. It would 
be incorrect to hold that the covenant 
is presumed only with regard to the con- 
tract of sale and not to the deed of sale. 
There is abundant authority in support 
of the view taken in the latest case of 
this Court and of the other High Courts 
in India. We may in this connexion 
briefly refer to the case of Arunaehala 
Ayyar v. T. Eamasami Aiyar (9) and the 
case of Municipal OounciU Cochin v. 
Baru Devussit A, I. E* 1926 Mad, 235: 
find also to the Calcutta case of Injad 
AU V. Mohini Chandra Adhikari, AJ,B. 
1924, p. 146, and the Bombay cases of 
Multanmal Jayaram v. Budkumal 
Bivalohand (10) and Ganappa Putta 

(8) A. I. B. 1916 P. 0. 182=39 I. 0. 166=.44 

, 1. A. 66=44 Gal. 759 (P.C.). 

M [1914] 88 Mad. 1171=26 1, 0. 618. 

(10) A. 1. B. 1921 Bom. 268=61 I. C. 70=46 
Bom. 966. 


Allahabad 775 

Hegde v. Hammad Saiha (H), We may 
also point out that there is an analo- 
gous case of the Patna High Court in 
Nabin Chandra OanguU v. Munshi Man- 
der, A. I. E, 1927 Pat, p. 2X8, where the 
presumption arising under S. 108, T. P. 
Act, was given a similar effect. Thus] 
there is a considerable preponderance of 
authority in favour of the view that 
even in cases of implied covenants if the| 
contract itself is registered, Art. 116 is 
applicable. We see no good ground for! 
making a departure from this abundancei 
of authority. 

In the case of void documents, parti- 
cularly where the deed is not registered, 
it has been held that a suit to recover 
the amount paid is governed by Art. 62. 
On the other hand, if the transfer was 
not void ab initio but was voidable and 
the consideration fails subsequently, 
then in the absence of a registered docu- 
ment Art. 97 -would cover a suit for re- 
covery of the money for which the con- 
sideration failed. In the present case ■ 
W 0 have a registered document and have 
applied Art. 116. Even if Art. 116 were 
not applicable, the suit not being one for 
refund of the price paid, but for damages 
for the loss suffered, it may be a point 
worth considering whether the claim 
would be outside Art, 97, and therefore, 
within the residuary Art. 120. In either 
case we are clearly of opinion that the 
six years' rule of limitation applies and 
not the three years’ rule. In this view 
of the matter the present suit was with- 
in six years of even the decrees of the 
first Court, under which the transfer 
was avoided. 

But even if Art. 97, Limitation Act, 
were applicable, the next question that 
would arise for consideration would be 
as to the'starting point of limitation. 
Under that article three years run from 
the date of the failure of the considera- 
tion. 

The learned advocate for the plain- 
tiff relies strongly on the case of 
Juscurn Boid v. Pirthichand Lai 
Choudhury (3), Muhuin Ghand^ Boid v. 
Pirthichand Lai Choudhury (4) and has 
urged that the starting point of limita- 
tion must bertha date of the first Court's 
decree. The case before their Lord- 
ships of the Privy Council was a peculiar 
case. Cl. 14, Reg. 8, 1819. itself pro- 
(U) A. I. B. 1925 Bom. 440=89 I. 0. 69=49 
Bom. 596. 
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vicled that an action would lie for the 
levei'S'iI of the sale on account of arrears 
01 rent payable by a patni fcalukdar, and 
laid down that the purchaser should be 
made a party to such a suit and upon a 
dccrae passing for reversal of the sale, 
the Court should be careful to indemnify 
him against all loss, at the charge of the 
zamindar or person at whose suit the 
sale might have been made. Such a 
suit was not a suit for lecovery of ac- 
tual possession, but for reversal of the 
sale, and a decree to indemnify the ag- 
grieved party had to be passed in the 
same suit, Jii their judgment their 
Lordships indicated: 

^ h ro j.a a \ he cireumstaaces in which a 
fai] lire to g^t or retain possession may justly 
be regaidon as tue time from which limitation 
begins to run, but that is not the case here,” 

Their Lordships pointed out that the 
quality of possession acquired by the 
purchaser in that case excluded the idea 
that the starting point was to be sought 
in a disturbance of possession. This 
leading case has been considered by the 
Madras High Court in several cases. 
We may refer to the cases of Stthb&royo, 
Rcddiar v. Rajayopala Reddiar (12) and 
H. C, K. V, Sankara Variar v. li* K, 
Ummer (13) and also Mahomed Ali 
o/ien'// V. Badharaju Venhatapaihi 
Ryu (14). The learned Judges of that 
^igh Court have come to the conclusion 
that the starting point of limitation 
■would be the date of dispossession where 
possession has been delivered. We 
ncay point out that this was the view 
expressed in an earlier case of this High 
Court: Ram Ckaudar Singh v^Toh/ah 
Bharti (15). In the case of an express 
covenant for quiet enjoyment there can 
be no donbt that the covenant is broken 
when possession is disturbed. But even 
under S. 55 there is not only a covenant 
for good title but also an obligation to 
put the vendee in possession of the pro- 
pel ty, So long as the vendee * actually 
remains in possession and is in. receipt 
of the proBts he is getting some con- 
sideration for his money, and it Is diffi- 
cult to say that the consideration' has 
already totally failed merely because a 
suit has b een decreed against him. In 

(12) 11915)18 Mftd, 887=23 I. 0. 670. 

(13) A. I. R. 1923 ‘Mad. 46==70 I. 0, 787=46 
Mad. 40. 

(14) [1920] 60 I.O. 235, 

(15) [1904] 26 - All, 519=(1904) A.W. N. 92=1 
At Ij, J* 231i 
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England a distinction is drawn between 
a mere covenant for title and a covenant 
for enjoyment. In India the rights and 
liabilities of the parties are governed 
by the Contract Act and the Transfer 
of 'Property Act. Under S. 73, Contract 
Act, the party who suffers by breach of 
of contract is entitled to receive com- 
pensation for the loss or damage which 
has been caused to him. A mere ap- 
prehended breach of covenant of title 
may not entitle him to a claim for 
damages when no loss has actually oc- 
curred; unless of course be could avoid 
the whole contract itself on the ground 
of fraud, misrepresentation or mutual 
mistake. It would also be inconvenient 
to hold that the breach was committed 
from the very start whan the sale deed 
was executed in 1891. The English 
cases referred to by the learned counsel 
for the appellants are mostly cases 
where there was an absolute defect of 
title ab initio. In the present case the 
transfer was only voidable and not void 
and if acquiesced in by the reversioner 
or not challenged by him it would hold 
good. It is also clear that so long as 
the option to avoid was not exercised 
by the reversioner the transfer stood 
though it was liable to be defeated. 
The failure of consideration was only 
discovered when the claim was put 
forward on behalf of the reversioner. 
In the peculiar circumstances surround- 
ing a transfer by a Hindu lady who 
has a restricted power of alienation, it 
would bo inadvisible to import the con- 
siderations which affect the English law 
of immovable property. T'oUowing the 
cases referred to above, we should hold 
that the total failure of consideration- 
took place on 23rd August 19 2i when 
the plaintiff was actually dispossessed 
by the reversionary heir. In the vi0W 
of the matter also the claim would be 
within time, . 

The question that arises for oonsiden- 
tion is the measure of damages. It 
urged on behalf of the appellants that 
the plaintiff is only entitled to a refund 
of the proportionate amount of the 
original consideration, and not the 
sent market value of the property. 0® 
behalf of the plaintiff-respondent reli* 
an 00 is placed on the case of JTj* KisnM 
Das V. Arya Priti Nidhi Sdbha (16) 1® 
which certain earlier oases have been tg: 

(16). [1920] 1 Lah. 380=58 1. 0, 767* 
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full value of four annas share in the three 


1930 

"feried bo, .which lay down that the mea- 
sure of damages is the price of the land 
at the date of eviction. 

As the suit is really not a suit for 
recovery of the original price, because 
the consideration did not fail from the 
very beginning, but is for damages for 
the loss suffered by the plaintiff on ac- 
count of the breach of the contract, the 
measure of damages should be the exent 
of the loss suffered by the plaintiff. 
The real loss to him is the loss of the 
property, that is to say, its going out 
of his possession in 1924. In order to 
compensate him fully and put him in a 
position, as if he had suffered no loss 
whatever, one would have to deliver te 
him another property of the same value 
as that which he has lost. It therefore, 
follows that the measure of the loss 
to him is the market value of the pro- 
perty at the time when it goes out of 
his possession. It would be both in- 
CQuitable and unjust to base the amount 
of damages on the price paid in 1891, 
for since that year the situation has 
considerably changed. On the one hand 
the plaintiff’s predecessor parted with 
her money and has not been receiving 
any interest. On the other hand, the 
plaintiff has been in possession of the 
property and receiving its profits ; but 
he might also have improved the lands 
by further investments as well as by 
his labour, and the price of the land 
has undoubtedly increased in conse- 
quence of the general rise in prices all 
round. If ^the plaintiff’s predecessor 
had been given some other land, to 
which the title was not defective, that 
property also would have risen in value 
to the same extent as the property 
which he has now lost. In view of all 
these circumstances, we are of opinion 
that the equitable method would be to 
uphold the decree of the Court below, 
under which damages have been as- 
sessed at the present market value. 

No serious objection can be taken to 
the estimate of the valuation. The 
learned Judge has taken three per cent 
as the rate for capitalizing the amount 
of profits, and in our opinion that rate 
Is not unfair. 

We may point out that there was at 
utst a misapprehension in the mind of 
the learned advocate for the appellants 
when it was urged before us that the 
Court below has given the plaintiff the 


villages, and not only the proportionate 
interest of the four ladies in those four 
annas, that is to say, 23/80 of four 
annas. On an examination of the share 
mentioned in the schedule attached to 
the plaint and the value of the property 
in the decree of suit No, 885, 1920, it 
is now made clear that there is no such 
mistake. 

The cross-objections raised three 
points. The first is that the Court be- 
low should have given to the plaintiff 
a decree for the costs incurred in the 
appellate Court also. The learned Sub- 
ordinate Judge has thought that after 
the adjudication by the first Court the 
position was made perfectly clear to 
the plaintiff, and when he took the 
matter up in appeal, he took it there at 
his own risk. He has accordingly dis- 
allowed the costs of the appellate 
Court, and we do not think that he was 
wrong in this respect. 

The second ground is that the plain- 
tiff was entitled to his full costs. The 
learned Subordinate Judge has given 
the plaintiff half of his full costs. We 
think that it would be fair to both 
parties to direct that they should re- 
ceive and pay costs in proportion to 
success and failure in both Courts. 

•The learned Subordinate Judge has 
not given any pendente lite of future 
interest. As the claim was one for 
damages, and the amount of the loss 
suffered by the plaintiff was adjudged 
at the time of the judgment by the 
Court, we think that no further interesfi 
pendente lite should be allowed. But 
at the same time there seems to be no 
reason why the plaintiff should not 
have his ordinary interest at the Court 
rate of six per cent per annum on the 
amount of the decree till payment. We 
accordingly dismiss the appeal and al- 
low the cross- objection to this extent: 
that we modify the decree for the 
amount of damage decreed by the 
Couvts below and direct that the same 
should carry future interest at the rate 
of six- per cent per annum. 

The parties would receive and pay 
costs in proportion to their success and 
failure- 

v.B./b.K- Appeal dismUsed, 
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Mukebji and Bennet, JJ. 

Jhrni.hi Alnl and Sons — Applicants. 

V. 

Official Liqiii/lators of the Dehra Dim 
Mnsso'^'ri Electric Tramwaij Co. Ltd . — 
Opposite Party. 

Jjetters Patent Appeal No. 175 of 
1928. Decided on 276h March 1930, 
from judgment of A^’liwortli, 15th 

November 1923. 

Negotiable Instruments Act, S. 27 — Com* 
panj not liable for promissory note executed 
by and in name of agent unless agent so 
authorized — Companies Act, S, 89« 

Unless X nor.son is so specifically authorized 
to no, cither as a luanaging agent ot otherwise, 
bo cauaot execute or make a promissory note 
in his owe name so as to bind the Company ; 
Chapman v. .S'lJirUinrsl, (1909) liT.B. 927, Distc, 
A. I. II 199 > Cal. 1062. Ref. [P 77S C 2] 

Iqbal Ahmad, P. L. Banerji and 
Haiari Lai Kapooi — for Applicants. 

K. N. Katju and Bhaqivati Shankar — 
for Opposite Party, 

Bennet, J. — This ia a Letters Patent 
appeal from a judgment of the learned 
Company Judge, dismissing the claim of 
the appellant applicant Messrs. Jhandoo 
Mai and Sons through Lala Bool Chand. 
The appellant put in a petition on 3rd Au- 
gust 1928 to the learned Company Judge 
containing certain items of Claim Nos. 1 
to 9 amounting in all to Rs. 6,490-7-0. 
Of these items the order of the Com- 
pany Judge deals with items 1 to 4, 
which are claims by the appellant on 
two promissory notes of 7th November 
1921 and Slst November 1924. These 
promissory notes are signed by Mr. T.B. 
Gilani, and below bis signature there 
appear on one promissory note the 
words : 

Managing Agent, Debra Dun Electric 
Tramway Company Limited.”' 

On the other promissory note below 
the signature of Mr. Gilani the words 
written are : 

** Agent, Debra Dun Musaooiie Electrio 
Tramway Company Limited.” 

The learned Company Judge has held 
that the Dehra Dun Mussoorie Elaotrio 
Tramway Company Limited, now in 
liquidation, are not rendered liable by 
these promissory notes. It is contended 
on behalf of the appellant that this 
decision is incorrect. Under S. 27, 
Negotiable Instruments Act : 

“ Every person capable of binding himself 
or of being bound, as mentioned in S. 36, may 
BO bind himself or be bound by a duly au- 
thorized agent aoting in his name.” 


Under S. 89, Companies Act : 

” a promissory note shall be deemed to have, 
been made on’behalf of a company if made , , 

in the name, or by, or on behalf or on ac- 
count of, the Company by any person acting 
under its authority, express or implied.” 

The first thing therefore which the 
appellant hag to show is that Mr. Gilani 
was the authorized agent of the Com- 
pany for the purpose of making premia- 
sory notes within the language of S, 27, 
Negotiable Instruments Act, or that he 
wag acting under the authority of the 
Company, express or implied, as laid 
dowji in S. 89, Companies Act. The ap- 
pellant has been unable to satisfy u3 on 
these points. He has referred to the 
Memorandum of Association of the Com- 
pany Cl. (t), which merely states that 
one of the objects of the Company is to 
make promissory notes. It is not stated 
that the managing agents are to make 
these promissory notes. -In the Articles 
of Association, paras. 120 and 121 power 
is given to the managing agent to make 
contracts and sign receipts on behalf of 
the Company ; but there is no power 
given to the managing agent to make 
promissory notes on behalf of the Com- 
pany. It accordingly follows that Mr. 
Gilani is not shown to be the duly au- 
thorized agent of the company for the 
purpose of making promissory notes. Ac- 
cordingly therefore, even if Mr. Gileoi 
had acted in the proper form wnwn 
would have bound tho Oompanyi the 
Company is not bound because Mr. 
Gilani was not the authorized agent m 
the Company for this purpose. The next 
point in this connexion is whether the 
form employed in the promissory note 
would bind the Company if Mr. 
had been duly authorized to bind 
Reference has been made to sev®™ 
cases and tho appellant relied on 
man v. Smetliurst (1). lu that case the 
promissory note was signed by : 

”J. H. Smethursii’s Laundry and Dye '5^°^ % 
Limited, J.H. Smethurst, Managing Dircc o • 

It was held that the Oompeny 
bound by this promissory pote. 
that promissory note is easily ® 
guished from the two promissory 
in the present case, because in 
V, Smethurst (1) the name appee^*®8 _ 
the maker of the promissory 
the name of the 

(1) [1909] 1 K. B. 927=78 L. J. f • ^ 

16 MaiiS3n*171=l4 Oom. 

R. 383=100 L. T. 465=63 S. J. o*®* 
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Smothurst, Managing Director, merely 
signed below the name of the Company 
to show which official signed the name 
of the Company, On the contrary in the 
present case the name of the maker of 
the promissory note is Gilani, and the 
words appended after his name are mere 
description of Gilani. In STee Lai 
Mangki Lai v. Lister Antiseptic Dress- 
ing Co. Lid, (2) a hundi was drawn in 
favour of a firm *M. and Sons” and was 
endorsed twice by them M. and Sons” 
and "M. and Sons”, Managing Agents 
“L. a. and Co,” It was held that the 
Company “L.A. and Co.” were not bound 
by this promissory note, and that the 
words “Managing Agent, h. A, and Co.” 
were merely description of M. and Sons, 
That case is practically the same as the 
present case, and following that ruling 
we bold that the form in which the 
two promissory notes were drawn up 
precludes the appellant from making 
the Company liable on these two pro- 
missory notes. 

The next point in regard to which we 
have been addressed is about that por- 
tion of the order of the learned Com- 
pany Judge which states : 

“Accordingly I direct that the costs in the 
Calcutta case incurred or that will properly be 
incurred by the Company in li(]uidation shall 
be borne by Messrs Jhandoo Mai and Sons ac* 
cording to the compromise.” 

This compromise between the parties 
in Calcutta dated 5tb July 1928, stated 
in para. 9 (f) as follows : 

“ That the costs incurred by the parties in 
the Calcutta High Court will be decided as 
payable to and by the parties according to the 
order of this Hon’ble Court,” 

It is admitted that “this Hon’ble 
Court” refers to the Allahabad High 
Court in which this application was 
made. Objection is taken on behalf of 
the appellant that the Official Liquidator 
olaims a large sum as his travelling ex- 
penses to Calcutta. It is denied on be- 
half of the Official Liquidator that any 
auoh claim has been made, and we con- 
aider that when the application for costs 
IB actually made to the learned Company 
Judge it will be a matter for him to 
decide. The order of the Company 
Judge before us is, in our opinion, in 
accordance with the term 9 (f) in the 
compromise between the parties. 

The order of the learned Company 
Judge before us deals with ite ms 1 to 4 

(a) A. I. R. 1926 Cftl. 1062=52 Cal. 602. 


only in the application of 3rd August 
1928, and does not deal with items 5 to 
9 in that application. Oq those items 
we express no opinion, and it will be 
for the learned Company Judge to decide 
those items if application is further 
made to him on the subject. Accord- 
ingly we dismiss this appeal with costs. 
v,R./r.K, Appeal (Umissed, 
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Sulaiman and King, JJ. 

A7i7nol Shirjh and othey’S — Plainfciffs“ 
Appellants. 

V. 

Bari Shankar Lai and oi/iers— Defen- 
dants — Respondents. 

Appeal No. 16 of 1929, Decided on 
11th April 1930, from an order 'of Sub- 
Judge, Azamgarh, D/- I3bh Septem- 
ber 1928. 

:}<(a) Civil C. P., O. 22, R. 4, and O. 34- 
Death of defendant after preliminary 
decree but before final decree — Legal re* 
presentativea not brought on record with- 
in limitation — Suit abates as against de- 
ceased defendant, 

Under tbs Civil P. G., now in force suir- 
doos not terminate by the passing ^ of the 
preliminary decree, but continuee till it is 
finally and completely disposed of by the 
passing of the final decree. Consequently 
where oho out of the several defendants dies 
after the preliminary decree but before ths' 
final decree and hie legal representativa is not 
brought on record within the time allowed by 
law, the suit abates as regards that defendant: 
A. I. R. 1922 AIL 39C ; A, 1, i?. 1927 All 272 ; 
50 /. C. 529 (F.B.) ; A.l.U, 1921 Cal 551, Pol 
33 All 154 ; 39 All 551 ; 39 All 641 ; 40 All 
203 : 40 All 235 and 21 All 314, Ref. ; A. L R. 
1928 Afad. 914 (F.B.) ; A. I. R. 1929 Cal. 430; 
A. I. B. 1927 Oudh 156, Diss. from. A. I. R. 

1924 P.C. 198, Dist. and Exjyl „ n ,i 

[P 782 C 1, 2 ; P 783 0 ll 

(b) Civil P.C., O. 22, R. 4— Application for 

substitution made after limitation— Unleti 
knowledge of death within three months of 
application is proved abatement cannot be 
aet aside— Limitation AcL Art. 177. 

Where no application for substitution of 
legal reprosantative is made within the period 
of limitation unless the plaintiS can 
the Court that he bad no knowledge of the 
death of the defendant till within thtee 
months of the date on which ho applies for 
Bubstltution of the legal rep resent atiy a of the 
deceased defendant, the application is beyond 
time and there can be no ground Jo' 
aside the abatement. Lr 

77. P. Asthana and Kedar Nath Stnha 
— for Appellants. 

K. N. Katju and i. P. Pandev — for 

Respondents. • 

Judgment. — This is an appeal by the 
plaintiffs from an order of the Court 
below actually dismissing the suit. 
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■\vhich has been treated as an order 
refusing to set aside an abatement 
against the contesting defendants only, 
from which an appeal lies under 0, id, 
E. 1 {k}. 

^Vhile a mortgage suit was pending 
against the numerous defendants Maha- 
deo, defendant 4, died on 3rd July 
1922, but an application to bring his 
son and heir, Chandar Deo, was filed on 
30tb January 192-3, v/ithout informing 
the Court of the lapse of time which 
had intervened. Notice was issued to 
the proposed heii* and there was sub- 
stituted service by means of affixation 
of notice and publication in a news- 
paper, On 27th March 1924 a preli- 
minary decree in the mortgage suit was 
passed ox parte. After this decree two 
of the other defendants, namely, Gobar- 
dlian Das, defendant 2 and Shyam 
Sunder Das, defendant 3, also died on 
9fch February 1926, and 23ra March 
1926, respectively. An application was 
filed by Chandar Deo, the heir of Maha- 
deo Pande, for setting aside the ex 
parte decree on the grctaud that he had 
no information of the suit. Another 
application appears to have been filed 
by the heirs of Gobardhan Das and 
Shyam Sunder Das, alleging that they 
also had no information about the suit. 
The application however is not to be 
found on this record, but both these 
applications were disposed of by a joint 
order of the Court dated 13th January 
1928 on a finding that the applicants 
had no information of the suit. The ex 
parte decree was accordingly set aside as 
against the applicants and the suit was 
restored so far as they were concerned. 
The position, strictly speaking, was 
that Mahadeo Pande had died and an 
application for substitution of the name 
of his heir had been made though be- 
yond time ; and that Gobardhan Das 
and Shyam Sunder Das died after the 
preliminary decree and no formal ap- 
plication to bring the heirs upon the 
record was made up to that time. On 
9th February 1928, the heirs of Gobar- 
dhan Das and Shyam Sunder, by their 
application pointed out that their 
names had not been formally brought 
on the record . and that the suit could 
not continue as against them. The 
plaintiffs promptly applied on the same 
date to bring their names on the record 
.as the legal representatives of the two 
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deceased defendants. The Court made 
an order accordingly and allowed time 
to the heirs of the deceased defendants 
to file a written statement. These 
defendants filed a written statement on 
13th February 1923, in which they took 
the plea that the suit had in fact 
abated as against them because no ap- 
plication for substitution of names had 
been filed within the time allowed by 
law. The learned Subordinate Judge 
acceded to this contention, and holding 
that the suit had abated dismissed 
the suit as against these contesting 
defendants, that is to say, against 
the heirs of Mahadeo Pande, Gobardhan 
Das and Shyam Sunder Das, It is from 
this order that the principal appeal has 
been preferred. 

The first point ur ged on behalf of the 
appellants is that after a preliminary 
decree had once been passed there was 
no question of abatement at all. Strong 
reliance is placed on the pronouncement 
of a Full Bench of the Madras High 
Court in the case of Perumal Pillay v. 
V. Perumal Chetty (l), which has been 
followed by the Calcutta High Court 
and the Lucknow Chief Court. 

The learned Chief Justice of Madras 
in delivering the judgment of the Court 
relied mainly on the principle laid down 
in Chapman v. Day (2), as well as the 
pronouncement of their Lordships of 
the Privy Council in Lachmi Narain 
Mar war i v. Balmakund Mar wart (3). 
The learned Chief Justice considered 
that this was a case of a casus omissus 
from the Code of Civil Procedure and 
there was no express provision to meet 
the case of 'a party dying after the pass- 
ing of the preliminary decree and be- 
fore the final decree is passed. He 
therefore considered- that it was op®® 
to the High Court to lay down a rulS 
of practice which would be the 
logical rule to follow. The' specific pro- 
visions of the Code, apart from those 
contained in Rr.' 3 and 4, do not apear 
to have been examined. 

The Calcutta High Court in the case 
of Nanr Ahammad v. Taniija^* 
Ahammad (4) has accepted this^ view* 
In th e course of the jndg ment it w gg 

(1) A. I. R. 1928 Mad. 914=112 L 0. 116-51 

Mad. 701 (P, B,). 

(2) [1883] 48 L. T. 907. 

(3) A. I. R. 1924 P. C. 198=81 1. 0. :7*7s=3l 

I. A. 321=4 Pat. 61. 

(4) A. I. R. 1929 Oil. 430=57 Oal, 235. 
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algo remarked that the Allahabad High 
Court in Ali Bahadur Beg v. Bafiullali 
(5) had taken the same view, We shall 
point out hereafter that this assump- 
tion was incorrect. 

The Lucknow Chief Court in MU 
LaJchpati Kuar v, Daulat Singh (6) has 
undoubtedly accepted the same view. 
Stress has also been laid by the learned 
Judges on the language of 0. 2, R. 6 in 
support of their view which we shall 
consider presently. 

Now if their Lordships of the Privy 
Council have laid down any principle 
which ought to apply to the case before 
us we are of course in duty bound to 
follow that ruling. Lachmi Narain 
Marw&ri v. Balmahund Marwari (3) was 
a^ case in an appeal arising from a parti- 
tion suit; the parties compromised their 
suit before the High Court and a consent 
decree was passed by the High Court 
in the terms quoted on p. 63, Although 
certain proceedings still remained after 
that decreo'the form of the decree does 
nob suggest that the parties clearly ex- 
pressed their intention that the consent 
decree should be in the nature of a 
preliminary decree to be followed by a 
further final decree. So far as the par- 
ties were concerned they finally settled 
their disputes and their compromise 
was embodied in the decree. The judg- 
ment of their Lordships of the Privy 
Council also suggests that all that had 
remained after the decree was certain 
supplementary proceeding with a view 
to carry out the decree. When the 
case was remitted to the Subordinate 
Jtidge^ in order that necessary steps for 
efieotiog the partition be taken ho fixed 
a date for hearing the parties and gave 
them notice. On the day fixed although 
he waited the whole day the plaintiffs 
and their pleaders did not turn up and 
he then dismissed the suit for want of 
further prosecution. He bad thought 
that the proceeding was governed by 
the provisions of 0. 17, R. 2 and the 
date was the day to which the hearing 
of the suit had been adjourned. The 
Patna High Court was of opinion that 
it was never intended that there should 
he a hearing of the suit in the ordinary 
fieose of the word but merely some 

A. I, B. 1937 All. 272=10) I. 0. 288=49 

All. 810. 

(6) A I. B. 19S7 Oadb 156=101 1. 0. 174=2 

Lack, 464. 


interlocutory matter decided between 
the parties as to the future conduct 
of the suit. Their Lordships of the 
Privy Council, in dismissing the appeal, 
observed : 

After a decree lias once been made in a 
suit' the suit cannot be dismissed unless the 
decree is reverssd on appeal. The parties have, 
on the making of a decree, acTuirad rights or 
incurred liabilities whioh arc fixed, unless and 
until the decree is varied or set aside. After a 

decree any party can (as already stated! aimlv 
to have it enforoed." 

The passage quoted above with refer- 
ence to the facts of that case fully ap- 
plied to a compromise decree passed 
between the parties. 

We may point out that under 0. 20, 
R. 18, it is not obligatory on a Court to 
pass a preliminary decree in a suit for 
partition, but the Court may pass such a 
decree if the partition or separation 
cannot be conveniently made without 
further enquiry. Much less therefore is 
it obligatory on the parties to a suit 
who are compromising their dispute 
that there should be a preliminary de- 
cree in a partition suit in the first in- 
stance. On the other hand 0, 34 re-^ 
quires that there should be a prelimi- 
nary decree followed by a subsequent 
final decree. But even in the case of a 
mortgage suit, it is possible to have a 
compromise decree which is the final* 
decree itself there being no intention 
that there should be another decree 
after it. We may in this connexion re- 
fer to the case decided by a Full Bencir 
of this High Court, AsJeari Hasan v. 
Jahangiri Mai (7). 

It may farther be pointed out that al- 
though if a partition suit is to become' 
infructuous no fresh suit can be insti- 
tuted on the same cause of action, never- 
theless if the property remains joint 
and undivided there is nothing to pre- 
vent a cosharer, subseqnently on w 
fresh cause of action, from again suing 
for division of the joint property and 
for the separation of his shire. To hold’ 
that hia right to get .a paitition is ex- 
tingnisbed would be tantamount to 
holding that the property has become 
impartible. 

It is therefore clear to us that the* 
case before their Lordships of the Privy 
Council was a case of a totally different' 
character and their Lordships bad not' 
to consider the specific language of the* 

(7J A.I.R 1927 All. 167=100 I.O. 69=49 AU' 

297 (F.B.). 
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variouf; fulss in 0. 22 and we sec no rea- 
son to extend the principle underlying 
that decision to cases of abatement in a 
country where the lav/ is to bo found in 
a codified form. 

On the same ground wo think that 
the principle underlying the decision in 
Chajy.nan Dafj {9.) cannot be strictly 
applied to cases arising under the Code 
of Civil Procedure if wo can hnd specific 
provision in the Code which ought to 
govern our decision. 

Witli great respect to the learned 
Judges of tho Madras High Court wo are 
unable to liold that this is a case of a 
casus omissus from the Code of Civil 
Procedure. Before the new Code was 
- passed there was a difference of opinion 
between the various High Courts as to 
whether tho proceedings following upon 
a decree under S. 87, T. P, Act, were 
proceedings in execution or proceedings 
in a suit. That controversy has now 
:be6n set at rest by the explanation ad- 
ded to S. 2 of the Act. A decree in a 
suit may be either preliminary or 
final, A decree is preliminary when 
further proceedings have to be taken 
before the suit can be completely 
disposed of ; it is final when such an 
adjudication completely disposes of a 
suit. There cannot therefore be the 
least doubt that under the Code of 
Civil Procedure now in force the’ suit 
does not terminate by the passing 
of the preliminary decree but continues 
till it is finally and completely disposed 
of by the passing of the final decree. 
This point has arisen in numerous cases 
in connexion with the period of limi- 
tation which should be applicable to ap- 
plications for the framing of a final de- 
cree and it has been unanimously held 
by all the High Courts that the proceed- 
ings are not by way of execution but in 
the suit itself. We need only refer to a 
few cases of our own High Coutt on this 
•point; Abdul Majid v. Jawahir Lal (8) ; 
Moti Lalv. .Earn Narain{9); Gajadhar 
Sinqh V. Kishan Jiwan La^.(lO); Nizam- 
uddin Shah v. Bohra Bhim Sen (ll); 

\ Ahmad Khan y. Mt. Gaur a (i^)^ 

Now when the suit is still continuing 
even after the passing of the preliminary 

C. 926 (P,b 17^' 
[1917] 39 All. 551— AO I. 0. lOOG, • 
flO) [1917] 39 All. 641=42 I.C. 93. 
fll) [1918] 40 All. 203=43 L 0. 870. 

(12) [1918] 40 All. 235=43 I. C. 513. 


decree, it is difficult to sea how 0, 22,[ 
It. 4, cannot be applicable to it. It ex. 
pressly states that the Court ‘'shall pro- 
ceed with the suit.” Thera seems to be 
no reason to restrict the meaning of the 
word “suit” in this particular rule and 
say that there “suit” means the stage in 
the suit up to the passing of the pre- 
liminary decree only *and not there- 


after. 

It has been held by the learned Judges 
who have taken the contrary view that 
the case might fail under E. 10 and not 
R. i, but R. 10 applies to "other cases”, 
which obviously mean cases other than 
those of death, marriage and insolvency, 
which have been dealt with in the 
rules which precede it. It may also be 
noted that for a case under E. 10 it is 
not obligatory on the Court to substitute 
the name of the person on whom the 
property has devolved during the pend- 
ency of the suit, but there is a discre- 
tion bo allow the suit to be so continued 
if the Court thinks fit to grant leave. 
Obviously such a discretion could nob 
have been contemplated in the case of 
the death of a party to the suit. It may 
further be pointed out that E. 12 of 
that order expressly excludes the opera-| 
tion of R. 4, from proceedings in execu- 
tion of a decree or order aud .does not 
exclude its operation in the ^case of 
proceedings between the preliminary 
decree and the final decree. Had the 
legislature intended to exclude such 
proceedings the position would have 
been made clear in E. 12. Stress has 
been laid by the Lucknow Chief Court 
on the language of R. 6, where cause 
of action” is mentioned and not the 
"right of suit.” But R. 6, which is a 
new addition to the Code, embodies a^n 
altogether different principle of law. * 
was pointed out by this High 
Chelan iChar an Das v. BaUfkadar[l f 
that if death occurs some time after c 
hearing of the suit and before t 
delivery of the judgment, the iudgmeu^ 
would date from the date of j**^*^^ 
aud the decree would be a 
in spite of the fact that the death o 
plaintiff was not known to the l/O 
at the time that the judgment was p ^ 
nounced. That rule was the 
of a larger general principle . . ^ 
curiae nemini facit injuriat^ 
would be appplififl-hlfl even if 
(13) ‘[1899] 21 All 814=(1899/ A. W3*. 8®* 
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of action does not survive. It therefore 
deals with different principle altogether 
and cannot be availed of in interpreting 
E. 4 of that order. 

So far as this High Court is concerned 
the view has been consistently held 
that the death of a party after the pass- 
ing of the preliminary decree may 
cause an abatement of the suit and no 
case expressing a contrary opinion has 
ibeen brought to our notice. We may 
irefer to the case of Jaoar Nath Urdar 
jV. Bavi Karan Singh (1) in which the 
judgment was delivered by the learned 
Chief Judge of the Lucknow Chief Court 
when he was a Judge of this Court, and 
also to the case of Ali Bahadur Beg v. 
Bafiullah (5), which was decided after 
the pronouncement of their Lordships 
uf the Privy Council in the case of 
Laohmi Narain Marwari v. Balmahund 
Marwari (3). The effect of this decision 
has been misunderstood by the learned 
Judges of the Calcutta High Court be- 
cause of the misleading head-note. In 
that case the party died after the passing 
of the preLiminary decree and an applica- 
tion to set aside the abatement was hied 
after the expiry of the period of limita- 
tion. The District Judge held that the 
application was time barred and that the 
fluit had abated. This order was affirmed 
by the High Court. In the course 
'of the judgment the learned Judges 
clearly stated: “Here every condition 
required by R. 4 is present.” They ob- 
viously held that E. 4 applied, that 
there was an abatement of the suit and 
that the application for setting aside 
the abatement not having been made in 
time had been rightly held by the Dis- 
trict Judge to have been barred by time. 
• Thie case, therefore, far from being an 
authority for 'the opposite view, is an 
authority for the view which we have 
taken in this case. 

We may further mention that before 
the pronouncement of the decision in 
Latihmi Narain Marwari v. Balmahund 
Hanoan (3) the opinion expressed in 
■fleveral cases by the Madras High Court 
was the same though it has now been 
overruled by the Full Bench so far as 
that High Court is concerned. Simi- 
larly a Full Bench of the *Patna High 
Court, in the case of Jangli Ball v. 
Ikiddu Bam Marwari (15), held that 

114) A.I.B. 1932 All. 896=6M. C. 2&1. 

U«) [1919J 50 I. 0. 529 (P. B.). 
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there can be abatement in such cir- 
cumstances. The same view was held 
by the Calcutta High Court in Blnith^ 
Hath Jana v. Tara Chand Jana (L6). 

We are accordingly of opinion that 
there is nothing in the case of Lachmi 
Narain v. Balmkaund Marwari (3) which 
can be taken to overrule these previous 
decisions. We must therefore adhere 
to the view which has so far been 
strongly expressed by the High Court 
as we are not bound by the opinions 
expressed by the other High Courts. 

Coming to the merits of this case; 
there has unfortunately been some con- 
fusion in the Court below, but as the 
matter has coma up in appeal before^us, 
and wo are seised of the whole case, 
we can certainly put things right. 

Strictly speaking, on the death of 
Mahadeo Pande the plaintiff got the 
name of Chander Deo substituted. The 
Court had jurisdiction to set aside an 
abatement if it were satisfied that there 
was good cause for the delay. When 
Chander Deo got the exparte decree 
set aside it was open to him to satisfy 
the Court that the abatement also had 
been set aside without sufficient cause 
and without notice to him. The Court 
did find that Chander Deo had no in- 
formation of the suit. It therefore 
obviously held that not only'the ax 
parte decree which was passed behind 
his back should be set aside but that the 
substitution of his name which had been 
made on an application filed beyond 
time was also not binding upon him.' 
We think that unless the plaintiffs can| 
satisfy the Court that they were not; 
aware of the death of Mahadeo till 
within three months cf 30th January 
1923, when they applied for the substi-! 
tution of the name of Chandra Deo tbe 
suit must be deemed, to. have abated, 
and there is no good ground forsebtingj 
aside that abatement. 

As regards the heirs of Gobaifdhan 
Das and Sbyam Sunder Das their 
fathers were alive when tbe preliminary 
decree was passed bat that decree also 
has been set aside as against them on 
the ground that they bad no notice of 
tbe suit. So far as they are concerned 
it must be assumed that the suit 
has been restored and their fathers 
were in tbe array of tbe defendants and 
are dead. Tbe plaintiffs applied ou 9ih 
■*(167 A. I. B- 1921 Cal. 551—69 I. 0. 177. 
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February 1928 to bring these objectors 
on the record as the legal representa- 
tives of Gobardhan Das and Shyam 
Sundar Das. The same rule applies and 
unless the plaintiffs can satisfy the 
Court that they had no knowledge of 
the death of these two defendants till 
within three months prior to 9th Febru- 
ary 1928 their application would bo 
beyond time and there would be no 
ground for setting aside the abatement. 
It is certainly open to the heirs of 
Gobardhan Das and Shyam Sunder Das 
to plead that the suit has abated. The 
technical objection that a formal order 
directing the substitution of their names 
was passed forthwith on the very day 
of the application, namely 9th Febru- 
ary 1928, cannot stand in their way as 
no proper opportunity had been given to 
them to object to it. It was assumed 
in the Court below that they would 
hav0 a right to contest the suit on this 
ground when they filed their written 
statement. In spite of these irregulari* 
ties therefore we must hold that they 
are entitled to rely upon the abatement 
of the suit. The Court below has also 
found in their favour that they had no 
information of the suit. In view of cer- 
tain previous proceedings the learned 
advocate for the plaintiffs is not in a 
position to suggest that they wore not 
aware of the death of these persons till 
within three months of the date when 
they filed the application. In these 
circumstances the suit must be deemed 
to have abated as against defendants 2, 
3 and 4, namely Gobardhan Das, Shyam 
Sunder Das and Mahadeo Pando. We 
accordingly dismiss the appeal with 
costs. 

v.b./e.k. Appeal dhmhsed. 


permission of the zamindar to plant Iteea 
on the_ zamindar’B land. A grove, therefore 
which 13 owned not by the zamindar bath? a 
person other than the zamindar, can come into 
existence only when it is planted with the 
fl conssiit. jp 78501] 

S., G. Mital for Appellants. 

S. 27. Seth — for Kespondenti 

Mukerji, J, This is a short appeal 
against the judgment of a learned single 
Judge of this Court. 

The plaintiffs who have recently pur- 
chased the entire village brought a suit 
out of which this appeal has arisen, for 
recovery of damages and an injunction 
on the ground that on a piece of 
banjar land there stood a large 
number of trees, namely mabua, mango, 
nim etc., and the defendants without 
any right have cut down a nim tree and 
have misappropriated the produce of 
the mabua trees. The claim was ; for 
recovery of Bs. 10 as the price of the 
nim tree and Es, 50 as the price of 
mahua flowers. 

The defence was that the trees consti- 
tuted a grove of the defendants which 
was planted by their ancestors about 
100 years ago, and that the defendants 
had been in enjoyment of the grove for 
100 years. They denied that they had 
cut the nim tree. 

The Court of first instance decreed 
the suit, but the lower appellate Court 
Judge modified the decree. He held 
that the defendants did out a nim tree 
which was a- wild one. He valued the 
damages at Bs. 3 and decreed the claim 
to that extent only. As regards the 
other trees the learned Judge held that 
they bad been planted by the defen- 
dants* ancestoi's, and that they .hhd 
been in enjoyment of these trees and 
were the owners of these trees. In the 
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Mtjkekji and Bennet, JJ. 

Ajodhia and oihers—Defendants— Ap- 
pellants. 

V. 

Bishambhar Nath and oi/iers— Plain- 
. tiffs — Bespondents. 

Appeal No, 105 of 1929| Decided on 
4th June 1930, from judgment of King, 
J., D/- lObh December 1928, io Second 
Appeal No. 141 of 1927, 

Landlord and Tenant — Person without 
title to land planting grove ^ Zemindar’s 
consent is presumed, 

A grove la oonstitufeed by a person without 
any title to the laud only on obtaining the 


result the learned Judge dismissed the 
suit so far as it was for the value of the 
mabua fiowors and for injunction. . 

The learned single Judge of this Court 
accepted the argument of the appeUantSr 
that granting that the trees had bedo 
planted by the defendants, they hadfiw 

proved that they had planted them .With 

the consent of the zamindar, and that 
therefore the title to the trees had no* 
passed to the defendants. , 

In Letters Pa tent appeal it is ar^W 
on behalf of the defendants that th^ 
plea of planting the trees with ^ 
consent of the zamindar was involTW 
in their plea that the trees consf 
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their grove. We consider that this 
argument is sound. As has been laid 
down more than once by this Court, a 
grove is constituted by a person without 
any title to the land obtaining the per- 
mission of the zamindar to plant trees 
on the zamindar’s land. A grove there- 
fore which is owned not by the zamin- 
dar, but by a person other than the 
zamindar, can come into existence only 
when it is planted with the zamindar's 
consent. This plea therefore that the 
trees were the grove of the defendants, 
involved in it a plea that the trees had 
been planted with the zamindar’s con- 
sent. 

In the result we allow the appeal, 
set aside the. judgment of this Court, 
and restore the decree of the lower 
appellate Court. 

The appellants will have their costs 
at both the hearings of this Court. 

B.V./b.k, Apj}eal allowed, 
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Dalal, J. 

Bage^war Tewari — Plaintiff — Appli- 
cant. 

V. 

Bikramajit Singh and others — Dafen- 
danta— Opposite Parties. 

Civil Rsvn. No. 337 of 1929, Decided 
on 21st March 1930, against order of 
Small Cause Court Judge, Jaunpur, D/. 
30th August 1929. 

Limitation Act, Arts. 116, 62, or 97^1f 
there it covenant express or implied indem* 
nifying party suffering against lost caused 
by defect in title of executant of document 
Art. 116 applies, otherwise Art, 62 or Art. 
97. 

The provisions of Art, 110 will apply where 
there is a breach cf covenant to idemoify the 
party suflcring against loss caused to him by 
a defect in the title of the executant of the 
document, The covenant need not be express. 

It may be implied as in the case of a sale 
under 3. 52 (2;, T, P. Act, for tho refund of 
purchase money. If there is no such covo- 
nant Art, 62 or 97, Lim. Act will apply. .30 
All. 402; 13 A. L. J. G69 and A. I. R. 1929 All. 
^93, Ref. ^ [p 785 C 2J 

J anki Prasad — for Applicant. 

Saribans Sakai —for Opposite Par- 
ties. 

Judgment. — Mr. Janki Prasad has 
placed all the rulings before me. They 
are Mul Kunwar y. Chatiar Singh (1;, 
Jang>k Singh '^tWOilidad Khan {2), and 

( 1 ) [1906] 80 All. 492 s5 A. h. J. 430=s(1908j 
A. W. N. 105.- 

(9) [1915] IS A. L. J. 669s80 1, C. 410. 
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Hanwanl Rai v. Chandi Prasad (3). The 
Question : is Which article will apply : 
Art, 110 or Art, 62 when a suit is 
brought for the recovery of money on 
failure of consideration? In the pre- 
sent case the plaintiff paid Rs. 50 to 
the defendants for the .consideration of 
the defendants’ relinquishing certain 
rights. The deed of relinquishment 
subsequently failed because the de- 
fendant’s sons brought a suit for de- 
claration that the deed was invalid, 
and succeeded. According to the rul- 
ings the provisions of Art, IfG will 
apply where there is a breach of co- 
venant to indemnify the party suffering 
against loss caused to him by a defect 
in the title of the executant of the 
document. The covenant need not be 
express. It may be implied as in the 
case of* a sale under S. 52 (2), T. P. Act 
for the refund of purchase money. If 
there is no such covenant Art. 62 or 
.Art. 97, Lim. Act, will apply. There is 
no law that on the failure of the de- 
fendants’ title to relinquish the rights 
of the family the consideration for the 
relinquishment would be refunded. The 
trial Court was therefore correct in 
applying Art, 62 or. 97, and this ap- 
plication is dismissed with costs. 
v.B./r.K, A pplication dismissed. 

(3j A. I. K. 1S29 All. 293=51 All. 651. 
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MUKEEJI AND BANEE-JI, JJ. 

Bansidhar — Defendant — Applicant, 

V. 

Batan Lai — Plaintiff — Opposite 
Party. 

First Appeal No. 71 of 1929, Decided 
on 13th June 1930, from order of Addl. 
Dist. Judge, Aligarh, D/. 2l3t Janu- 
ary 1929, 

Civil P. C., O. 47, R. S-Trantfer of appli- 
cation for review by District Judge to Addi- 
tional Dtitrict Judge ii not permifiibJe— 

If District Judge be transferred bis succes- 
sor-in-office can hear applications for 
review. 

An applIoatioQ for review to a District Judge 
was transferred by him to the Additional Dis- 
ftrlet Judge, This Is not permissible under 
0, 47, B. 5, Civil F, C., the language of the rule 
being imperative. If the District Judge be 
transferred to some other place his successor* 
ln*offioe can bear the application for review. 

[P 780 C 1] 

N, P. Aiihana and Baij Nath Sakai — 
for Applicant. 

. Panna Lal'-for Opposite Party. 
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Muherji, J. — This is an appeal 
anaiiiH'j Uio decree passed by the learned 
Adtlitioiial District Judge of Aligarh on 
rovio'vv of judgment. 

Two points have bean urged before us: 

1. that the learnod Additional Dig- 
trict Judge had no jurisdiction to hear 
the application for review of judgment; 
and 2. that the learned Additional Dis- 
trict Judge failed to consider the ques- 
tion of limitation that had been raised 
on behalf of the apiiollaat. 

We need not go into the merits of the 
case. It appears that Mr. Allsop, as the 
District Judge of Aligarh, decided a cer- 
tain appeal on ‘ind January 1920. An 
ai>plicition for review of the judgment 
was presented to the same gentleman 
on 21th July 1928 when he was still 
ibho District Judge of Aligarh, The 
learned District Judge rightly took 
cognizance of the application, but sub- 
sequently ho transferred the case for 
decision to the Additional District Judge, 
It appears to us that this was not per- 
missible to the learned District Judge 
iunder the provisions of 0. 47, E. 5, 
jSch. 1, Civil P, 0, The language of 
that rule is imperative and it says : 

*' Wbeta a Judge who passed tho 


decree ...... a review of which is applied 

for, continues ..... attached to the Court 

at the time when the application for a review 
is presented suoh Judge ..... shall 


bear the application, and no other Judge . , . , 
shall bear the same. *’ 

Haying regard to the provisions of 
the law quoted above it was tho duty 
of Mr. Allsop to hear the application. 
We hold therefore that the order trans- 
ferring the case to Mr. Ali Ausat, the 
then Additional District Judge was not 
correct. The question of limitation has 
not been decided by either Mr, Allsop or 
by Mr. Ali Ausat. The matter will have 
to be decided by the successor-in-office 
of Mr, Allsop, 

It appears that Mr. Allsop having 
taken cognizance of the application 
ordered notice to issue to the opposite 
party. That being the case his suoces> 
sor-in-ofhee is entitled to bear the ap- 
plication for review if it should happen 
that Mr. Allsop is no longer there. 

We accordingly set aside the decree 
of the Court below and remand the case 
to the District Judge of Aligarh with 
the direction that the application for 
review shall be re-admitted on its ori- 
ginal number in the register and shall 


be hoard and disposed of according to 
law. Costs here and hitherto will abide 
the result. This will include counsels 
fees in this Court on the higher scale. 

There was a cross-objection on behalf 
of the respondent. Obviously it cannot 
be entertained because of the prelimi- 
nary point on which we have decided 
the case. 

B.V./r.K. Case TeTA&nded, 
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SQL AIM AN AND KeNDALL, JJ. 

Gopi Nath and anoihers — Defendants 
— Appellants. 


V. 

Blip Bam and other — Plaintiffs and 
Defendants — Respondents, 

First Appeal No. 12 of 1927, Decided 

on 21st March 1930. 

(a) Civil P. C., S. 107 (2), O. 1, R. 10. 
and O. 41, Rr. 4, and 33 — Appellate Court 
has power to transfer respondent lo be 
appellant and pass decree in his favourif 
just and equitable. 

Reading 0. 1, R. 10 along with S. 107 (2) 
there is no doubt that the appellate Court has 
power to transfer a respondent to the array of 
appellants aud pass a decree in his favour 
under 0. 41, Rr. 4 and 33, in case it is just and 
equitable. [P 787 C 2] 

tb) Transfer of Properly Act, S, 43— 
Erroneous representation on question of fact 
and inference to be drawn on dbciiments of 
title — If transferee sure that transferor 
was entitled to property under document 
of title and believing acts upon it, he is 
protected. 

There may be eironeoui ro pres sntat ion both 
on question of fact au.d on inference to be drawn 
from documents of title, but if the transferes 
were quite sure that his transferor was fully 
entitled to the estate as absolute owner under 
the aforesaid doouments, and he believes it to 
be true and acts upon it, he is entitled to protM* 
tion even though if he had been mote careful 
he might have found out that that was nqt 
a true representation ; A, I* R* dif, 

102, Ref, {P 790 0 1. 2] 

(c) Evidence Act, S.92 — S. 92 appli** ***‘7 

to transacttoni inter partes and then loo 

does not bar enquiry establishing fraud or 
illegality of transaction. . 

Though 8. 92 contemplates that no par y 
to an instrument or his representative shou 
bo allowed to uphold the written contract an 
yet try to establish a oontemporaueotts o» 

agreement so as to vary the terms of is, “ 
not prevent oven a party to such 
ment from establishing any fact JUiah 

make the dooument itself •iiajal 

any fraud or show the transaction to he ii 8. 

for the effect of such a plea is not j. . 

terms of the dooument, but to nulU 7 ; 

(C4s« referrei). [P 791 0 2. P 

(d) Regi.tr.ti.n Act, S. 28 - Fru.d •• 

registration, # 

That a fiotitions inolnsion ol an item _ P ^ 
perty never intended to be sold oan ani 
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iraud no registration admits of on doubt, If 
. <)flG parties never intended that a certain item 
■should ba sold at all and transferred under the 
deed, the deed doss nob relate to it, and bv 
concealing tha fact from the Sub-Registrar 
they commit a fraud on the registration law. 

[E-' 792 C 1] 

B, Malik and lY. P. Auhana^iox Ap- 
|)eUani:s. 

Iqbal Ahmad, S. K, Dar and Baksh- 
tvari Prasad— fov Respondents. 

Sulaiman, J. A preliminary objoc- 
iiO the hearing of the appeal has been 
raised on behalf of the plaintitfs-res- 
pondents. It is necessary to give the 
iacts brieSy iu order to consider that 
objecfeion. 

The appeal arises out of a suit for 
€ale on the basis of a mortgage deed of 
1913 against the representatives of the 
mortgagors and subsequent mortgagees 
and transferees. The defendants were 
Kanhaiya Lai, a mortgagee of 1924, and 
Dr. Gopi Nath, who had purchased part 
of the property in execution of a simple 
money decree, Ivanhaiya Lai and Gopi 
Nath both contested the suit in the 
Court below but the other defendants 
did not. The suit was decreed. An 
appeal was filed by Dr, Gopi Nath alone 
an this High Court against the whole 
decree, impleading Kanhaiya Lai and 
"the other persons as pro forma respon- 
dents. 

^ During the pendency of the appeal 
■Kanhaiya Lai executed his .decree 
obtained on the basis of his own mort- 
gage, to which however neither the 
present plaintiffs-respondents nor Gopi 
■Nath was a party, and Kanhaiya Lai 
himself purchased the property on the 
"SOth^ April 1927. Subsequently ho 
applied to the High Court for the trans- 
ference of his name from the array of 
•the respondents to that of the appel- 
lants. Notices were issued, and after 
bearing the parties a learned Judge of 
■this Court passed an order dated the 
12th June 1928 transferring the name 
of Kanhaiya Lai from the array of the 
respondents and made him a co-appel- 
dant. In the meantime the second mort- 
igagee Mathura Prasad obtained a decree 
on the basis of his deed of 1921 against 
all the subsequent transferees and put 
the property to sale, and it .was put. 
ohased by Boshan Lai on the 20th July 
1929« Boshan Lai has been made a 
cesppndent to this appeal. 

Oopi Nath has not pressed bis appeal 
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and hig appeal has already been dis- 
missed by us under a separate order. 

The learned advocate for the piamfciffg- 
respondents first takes an objection that 
the order making Kanhaiya Lil a co- 
appellant was without jurisdiction and 
is not binding on them. This conten-! 
tion in our opinion cannot prevail 
Under O. l. R, 10 (o) the Court Zs 
ample iurisdiction to transfer a defen- 
dant to the array of the plaintiff. 
Reading that rule along with S, 107 (2)] 
there would be no doubt that the appel- 
late Court would have a'similar power.! 
It is also quite clear under 0. 41 R 4: 
as well as R. 33 that the appeL; 
late Court would have power to pass a 
decree in favour of Kanhaiya Lai, who 
is a party to this appeal, in case he’ 
thinks it just and equitable. 

There is also no force in the sug- 
gestion that a single Judge had no 
iurisdiction to make that order. Chap. 
1,R. &{vii) brings such an application 
expressly within his jurisdiction. In any 
case the residuary section S. 14 (bj, would 
be applicable. The order was made 
after notice to the parties and has be- 
come final. We accordingly overrule 
this objection. 

It is further suggested that the 
ground on which Kanhaiya Lai’s name 
was transferred •was the devolution of 
interest on him pendente lite by virtue 
of his purchase, and that inasmuch as 
in a subsequent suit Gopi Nath has 
bean held not to be bound by that de- 
cree the basis of Kanhaiya Lai’s appli- 
cation has been destroyed. This con- 
tention also has no force, because the 
sale in favour of Kanhaiya Lai still 
stands, and only a right of redemption 
could have been allowed to Gopi Nath 
as a result of the decree in his favour. 

The next objection taken is that 
Kanhaiya Lai has no longer any locus 
standi to continue this appeal. This 
contention is based on the ground that 
the property has been purchased by 
Boshan Lai in execution of a mortgage 
decree which had priority over Kan- 
haiya Lai's mortgage and which the 
latter did not redeem. The learned ad- 
vocate for Kanhaiya Lai tries to meet 
this objection on three grounds. It 
would be convenient to dispose of the 
last two grounds urged by him in the 
first instance. ^ He suggests that it is 
open to his client to bring a separate 
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suit icr setting aside the sale on the 
grcnnd of fraud committed in the con- 
duct of it, or in the proclamation of the 
sale. The decree was transferred to 
tiie Collector for execution and the 
rule framed by the Board of Uevenue 
applies to the proceedings. Tint rule 
is similar to 0. 21, R. 92 (3), and pro- 
hibits a separate suit on the ground of 
iraud in the proclamation or conduct of 
the sale. AVe therefore do not see any 
force in this suggestion. The second 
suggestion is tiiat the confirmation of 
the sale by the revenue Court has not 
yet hecotno final. Although the Com- 
missioner on I7th -Jannary 1930 con- 
firmed the sale, it is suggested that a 
revision would be filed before the 
Board of Esvanuo, and if necessary the 
matter would be taken up to thCr 
Lordships of the Privy Council, This 
is wholly problematic. In the next 
place it appears that Kanhaiya Lai 
himself never applied for the setting 
aside of the sale, and it was not he 
who appealed to the Commissioner. We 
therefore do not consider this a sufifi- 
cient ground to meet the objection. 

The third ground is that the whole of 
the property has not been sold by the 
revenue Court. The mortgage deed of 
1913 is printed on p. 43 of the paper 
hook and shows that it covered certain 
xamindari properties as well as a pucca 
ebabutra (platform, masonry work.) 
At the trial when the plaintiffs’ plea- 
der Pandit Sital Prasad was questioned 
he made a statement (p. 14) that the 
two storeyed deorhi (antechamber) men- 
tioned in the document was the cha- 
butra, and that it was the same property 
which had beau hypothecated, Sita 
Bam, one of the plaintiffs, in his crosa- 
examication‘(p. 19, lipe 45) also admit- 
ted that “ the chabutra of the house 
had been hypothecated. We do nob 

find thit the statement of Pfe. Parbhu 

Dayal (p. 17), pleader for the defendant, 
relied upon by the learned counsel for 
the respondents, contains any admission 
that this chabutra was not included in 
the mortgage deed of 1924 in favour of 
Kanhaiya Lai, In reply to the affidavit 
filed on behalf of the plaintiffs, Kan- 
haiya Lai’s counsel has tendered before 
us a certified copy of the mortgage deed 
dated 14th June 1924, which clearly 
states that the property hypothecated 
was the mortgagor's right and interest 


in the zamindari property, as well as one 
thvea-storeyed residential house No. 4669 
together with the site and rights appur- 
tenint thereto. The boundaries of the 
iiouse and the locality leave no doubb 
that it is the same house which was 
raortga ged in 1913.' This house had 
been allotted to Shambhu Nath exclu- 
sively under a deed of partition dated 
2tth March 1898 and was mortgaged by 
him. The antechamber or the platform 
of his house must therefore be assumed 
to be a part of the property hypothe- 
cated, and some interest in it therefore 
must be deemed to have passed to Kan- 
haiya 'Lai. This question ‘admittedly 
has not been decided by the revenue 
Court, nor can this property be sold by 
that Court, In this view of the matter 
Kanhaiya Lai has a locus standi to con- 
tinue the appeal. We accordingly over- 
icle the objections. , 

Ws now proceed to consider the ap. 
peal on its merits. Three main pleas 
have been urged before U3 on behalf of 
Kanhaiya Lai. The first is that the 
mortgage deed of oth December 1913 in 
favour of the plaint iff s-respondents was 
invalid for want of a proper attestation; 
the second is that it hypothecated a 
mere chance of succession, which was 
illegal, and the third is that the deed 
invalid on account of a fraud on' regis* 


tration. 

The plea as bo want of proper attesta- 
tion cannot at all be sustained. Tli® 
document purports to have been attes* 
ted by more than one witness, and one 
of the attesting witnesses, viz. Gop* 
Chand, has been produced by the naow* 
gagees, and states 'that the exeoww® 
took place in the presence of the atfcw- 
tiug witnesses. Jagat Narain the ® 
also corroborates his statement. 1 
therefore see no defect in the attea »• 
tion. 

The plea of a transfer of » 
spec suceessionis is based on the ® 
that the property hypothecated orip^ 
nally belonged to B.il Kishen who . 
leaving a widow Mt. Mubhra D** 
two daughters. These I 

one son each, one of whom was ba 

Nath, the mortgagor. 

'tered deed of partition dated Satn , 
1898 the estate of Bal Kishen 
ded among these people, and 
dari property and the if? n i? 

were allotted to Shambhu 


A 
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to bo notod fihafc in tho preamble fco 
this document Shambhu Nath was des- 
cribed not only as Bal Kishan’s daugh- 
ter s son but also as his adopted son, 
and although it was admitted that the 
property had been purchased and ac- 
<iuir6d by Bal Kishen and had come into 
the possession of Mt. Muthra Dai, it was 
also admitted that as a matter of fact 
all the three parties to the document 
were the owners. They proceeded to. 
divide the estate, and agreed that only 
that party to whom particular items 
■were allotted should be the solo owner 
thereof and the others would have no 
concern with it. The khewat oU32lF. 
has been produced, and shows that 
Shambhu Nath’s name was recorded 
against the 20 biswas of the zamiadari 
property in Mahrampur, and he was 
described as the adopted son of Bal 
Kishen, 

The mortgage deed of 5th December 
1913 was executed not only by Shambhu 
Nath and Shiam Dal, Bal Kishen's 
daughter s son, but also by Mt. Muthra 
Dei his widow. It recited that the 
hypothecated property detailed at the 
foot of the document had been allotted 
to Shambhu Nath under the deed of 
partition of 1898, and that the other 
executants had joined in the execution 
of the document for the satisfaction of 
the creditors in order to assure title, 
that Shambhu Nath had absolute power 
of hypothecation of the property, and 
that they would have no objection re- 
garding this bond. No details of the 
•properties hypothecated ware given in 
the body of the document except a refer- 
ence that the 10 biswas share in mauza 
Mahrampur was free from previous 
incumbrance, but at the foot of it 
the zamindarl property was specified , 
then there was a note by the scribe, 
and then at the bottom and on the 
margin was mentioned 

one pacoa built chabutra situate in moball^ 
Panui Giali, Agra, bouuded as set forth below." 

‘followed by its four boundaries. 

One of the mortgagees, Sobha Bam 
'When in the witness-box, admitted that 
'be was aware of the fact that the pro- 
perty had originally belonged to Bal 
Klshan and that it had devolved on Mt. 
Muthra Dei, his widow. He however 
etated that Shambhu Nath showed him 
the deed of partition, and be also took 
some legal advice and was assured that 


Shambhu Nath was full owner, as be 
represented himself fco be. As regards 
the chabubra his sfcafcomenb was that he 
wanted the whole house fco be morfc- 
gaged, but eventually ifc was agreed 
that only the chabufcra of the bouse 
should be hypothecated which accord- 
ing to him was worth about Rs. 500. 
He stated that the property hypothe- 
cated was the same, chabufcra as is des. 
cribed in the amin’s map as *' deorhi 
do do manzila " two-storeyed antecham- 
ber. The plantiif’s pleader on llfch 
August 1926 also made a similar state- 
ment that the two-storeyed deorhi 
shown in the amin’s map was the same 
chabubra which had been hypothecated. 

On the date when this mortgage deed 
was executed Shambhu Nath had un- 
doubtedly a vested interest in this 
property. Whether we treat the deed 
of partition as the result of a family 
arrangmenfc between the various mem- 
bers or as an alienation by the Hindu 
widow in favour of Shambhu Nath, 
there is no doubt that the affect of it 
was to vest the title fco this property 
in Shambhu Nath at least during the 
lifetime of Mt. Muthra Dei, It is 
therefore quite clear this was not a 
transfer of a mere spes successionis. 
The learned advocate for the appellant 
has argued that, qua the interest which 
Shambhu Nath acquired after the death 
of Mt. Muthra Dei, the hypothecation 
was that of a mere chance of succes- 
sion. If the mortgage deed be taken to 
be a transfer by all the three execu- 
tants, though the recital was to the 
effect that only one of them was the 
owner, then undoubtedly it would bo 
an alienation by a Hindu wido’W at 
least, and would not be void ab intitio 
but only voidable at the option of the 
future reversioner when the succession 
opens. On this hypothesis also the 
mortgage deed cannot bo treated as a 
transfer of a mere chance of succession. 
Assuming however that the transfer 
cannot be treatedi as one by the widow 
at all, but that she joined in the deed 
merely to assure the mortgagees that 
she bad no title, even then it seems to 
us that if the mortgagees acted on the 
represanfiation made to them by Sham- 
bhu Nath that he was entitled to trans- 
fer the property absolutely, then if 
Shambhu Nath has since become full 
owner be and his representatives are 
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fecund l^y Uic deed. That there was a 
dear representation made in the docu- 
ment docs not admit of any douhfc. 
The ciiiy point urged on behalf of the 
appellant is that the mortgagees them- 
selves were fully aware of tlie true 
state of affairs and tliat they wore in 
no \vay misled. Reliance is placed on 
he case of Mulraj v. luflar Singh (l), 
wliere it was laid down that if the 
transferees tliemselves wore cognizant 
cf all the circumstances, and wore in no 
way misled by tho statement in the 
deed, it could not be a case of errone- 
ous rei)resentation within the meaning 
of S. 1 j, T. r. Act. In tho present case 
the tacts known to the plaintiff were 
that t})o property had originally be- 
longed to i>al Kishan and that it had 
been divided among his ladies after his 
death under a deed of partition of 1898. 
In that deed Shambhu Nath was describ- 
ed as the adopted son of Ral Kishan, and 
there was an admission on behalf of Mt. 
^luthra Dei that he had title to the pro- 
perty. In 1321 F., corresponding to 1913, 
Rhambu Nath’s name was entered as the 
proprietor of this property in the re- 
venue papers, and he was described as 
the adopted son. One of the plaintiffs 
lias sworn that he took some advice and 
was informed that Shambn Nath was 
the^ owner. All that may be said 
against him is that if he had been more 
careful and diligent and had naade pro- 
per enquiries he might have come to 
know that only a Hindu widow’s estate 
devolved upon Mt. Mathura Dei and that 
she had no power to transfer an abso- 
lute estate to Shambu Nath. The argu- 
ment on behalf of the appellant is that 
all the necessary facts were within the 
knowledge of the plaintiffs, and they 
must be presumed to know the law, and 
therefore it must be assumed that they 
were aware of the fact that Shambu 
'Nath was not t.he full owner. In our 
opinion there may be an erroneous re- 
presentation both on questions of fact 
and on inferences to be drawn from 
documents of title. If the plaintiffs 
were as sure that under the deed of par- 
. tition Shambu Nath was- fully entitled 
to the estate as absolute owner, and they 
believed it to be true and acted *ilpon it 
they are entitled to protection even 
I though, if they had been more careful, 

n )"a7i7r^.”x926 All. 1M=92”i7”C. 471=48 
AH. 150. 


they might have found out that that was^ 
not a true representation. 

The learned Subordinate Judge has- 
come to the conclusion that S, 43, T. P. 
Act, applies to this case and that it is 
not open to Shambu Nath or his repre- 
sentatives to turn round and challefcge- 
the validity of the mortgage on the 
ground that he was not the owner of 
the property at that time. There is no- 
doubt that after the death of the ladies 
in the family this property has devolved 
on Shambu Nath f and he is the full 
owner. We would therefore overrule 
this objection. 

The third point urged is that the de0(J 
is defective on the ground of a fraud 
that was perpetrated against the regis- 
tration law. The contention is that tho 
chabutra was a fictitious property which- 
did not exist, and there was no inten- 
tion on the part of the mortgagor to 
transfer it or on the part of the mort- 
gagees to take it as security, and thafe 
its name was merely used for the pur- 
pose of deceiving the Sub- Registrar and 
inducing him to accept the deed of regis- 
tration. This contention is raised ou’ 
behalf of Kanhaiya Lai, who is a subse- 
quent mortgagee of this property. If 
such a plea were raised by a person whO' 
is neither a party to the instrument 
nor his rapresentative-in-interest there 
could be no doubt that it would be open 
to a Court to go into the question of the 
real intention of the parties and ascertain 
whether this item was intended to be 
transferred. S. 92, Evidence Act, applies 
only to transactions inter partes and 
would not be a bar to such an enquiry. 

The question before us is whether & 
representative-in -interest of the execu- 
tant of the document can go behind th©' 
deed and prove an alleged understand- 
ing that a certain item of the property 
would not be transferred. With the 
exception of a few oases decided recently 
the cases referred to in argument are* 
not directly in point. In those cases* 
either the property itself did not exist 
and was a wholly fictitious item, or th© , 
•mortgagor had no title to it 
parties never intended that the property- 
should be transferred. For instance the 
case of Harendra Lai Boy v. San Das* 
Debt (2) decided by their Lordships o 
the Privy Council was a c ase of > 

(2) A. I. R. 1914 P.O. 67=23 1. C. 637=41 1.A- 
110=41 Cal, 972 (P.O,). 
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existent property, In the case of Bishwa 
Nath V. Chandra Narain Choivdhunj (3) 
the mortgagor did not legally own the 
property purporting to be transferred, 
and there it was found that there was 
no real intention to transfer it. Simi- 
larly the case of Mukat Nath v. Shy am 
Smider Lai (4) was a ease not inter 
partes, Bam Lai v, Tamkin Bano (5) 
was also a case where the property did 
not exist. 

The case of Eaghunath Tewari v, Sita- 
ram Singh, A, I. B* 1927 All. 797 deci- 
ded by one of us was also a case where 
it was in the alternative found that the 
two mango trees said to have been situa- 
ted in Fyzabad did not in fact exist and 
never belonged to the mortgagor. In 
the same way the ease of Pahladi Lai 
V. Mt. Laraiti (G) and Dirghal Singh v, 
Pahladi Lai (7) may bo distinguished. 

But in the case of Durga Prasad SaJm 
v. Tameshar Prasad (8) it was held that 
if the parties found that hy selling also 
a small bit of property which was not 
otherwise intended to be sold they 
would have the convenience of avoiding 
a (long) journey, it cannot be seen why 
the inclusion of that property should be 
treated as an act done only to commit 
fraud on the law of registration. But 
examining the facts found by the learned 
Judges it is quite clear that they never 
came to the conclusion that there was 
no intention to transfer that item. On 
the other hand they distinctly found ' 
that the transaction was a bona fide one 
and that that small bit of property had 
been sold. This case therefore is not a 


direct authority for the proposition that 
an enquiry into the intention of the 
parties is not permissible. In the case 
of Laohman Das v. Bam Prasad (9) one 
of the two learned Judges, viz. Ash- 
worth, J., was of opinion that, in view 
of the provisions of S. 92, evidence to 
show the intention of the parties that 
ownership in a particular item would 
not pass could not be proved. The other 
learned Judge did not express himself 


<8) A. I. R. 1931 P. C. 8=G0 I. 0. 633=48 I.A, 
127=48 Oal. 609 

U) A. I. B. 1929 All. 659=117 I. 0. 341. 

(5) [1919] 41 All. 385=49 I, C. 643. 

(8) [1919] 41 All. 22=48 I. 0. 200, 

(7) [1920] 42 All. 176=54 I. C. 628. 

(8) A. I. R. 1924 All. 897=82 1. G. ^43=46 
, All. 754. 

(9) A. I. B. 1927 All. 422=100 I. C. 1029=49 
All. 680. 


clearly on that point in this case. But 
in a subsequent case of Kanhai Lai v, 
Mahadeo Prasad (10) which corresponds 
to Bam Krishna v. Anand Krishna ^ 
A. /. B, 1929 AH. 578, the same view 
was elaborated, and it was laid down 
that S. 92, Evidence Act, prevented such 
an enquiry and that proviso (1) to that 
section did not entitle a party to the 
instrument to prove any such intention 
as would be at variance with the terms 
of the document. These are the views 
expressed by single Judges in two sepa- 
rate cases, and the same view to some 
extent may be said to have been ex- 
pressed by the Bombay High Court in 
the case of Vishvanathhhat Amiahhat 
Pnjari v. Mallappa (11) if it be assumed 
that the learned Judges regarded a 
transfer by the guardian of a minor as 
one by the minor himself. On the other 
hand the contrary view has been ex- 
pressed by the Madras High Court in 
the case of Gokaralcondn Narasinha- Bao 
V. Gokarahonda Papunna I. L. B, 43 
Mad. p. 476, although S. 92 or its 
proviso has not been expressly referred 
to therein. 

It cannot be doubted that an allega- 
tion that one item of the properties 
covered by an instrument was not in- 
tended to be sold amounts to a variation 
in the terms of that document, and 
would prima facie come within the scope 
of the substantive portion of S, 92, but . 
there is a proviso to that section which 
states that any fact may be proved 
which would invalidate any document 

such as fraud illegality, etc. 

Thus the very section provides an excep- 
tion in a case where a fact sought to be 
proved though varying the terms of the 
instrument, would invalidate the docu- 
ment itself. By way of illustration cases 
of fraud and illegality are specially 
mentioned. It seems to us that the 
section contemplates that no party to an 
instrument or his representative should 
be allowed to uphold the written con- 
tract and yet try to establish a con. 
temporaneous oral agreement so as to 
vary the terms of it ; but, it does . 
not prevent even a party to such an in- 
strument from establishing any fact 
which would make the document itself 
invalid, or establish any fraud, or show 

(10) [1913] 18 I. G. 389. 

(11) A. I. R, 1925 Bom. 514=92 I. C. 625=49 ‘ 
Bom. 831. 
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tho ti’insicMon to be illegal, for the 
leiToct; of such a plea is not to v<ary the 
torms of tlio document, but to nullify 
jit. The appellant by trying to show 
that there was no intention to transfer 
!i sped he item of the propoi'ty which 
was fraudulently included in the deed 
in order to deceive the Sub-Eogistrar is 
trying to establish a fact which, if ac- 
cepted, would invalidate the document 
itself. There is also no reason to sup- 
pose why the word ‘ fraud” used in this 
proviso should be con lined to fraud prac- 
tised on the itorson who is establishing 
the plea. It is wide enough to include 
a fraud in the registration law. Simi- 
larly, illegality may be due to various 
circumstances. Having regard to all 
tlioso points W0 are of opinion that 
S. 92, coupled with proviso 1 does not 
debar Kanhaiya. Lai from showing that 
the parties never intended to mortgage 
th is particular item of property and 
that therefore the. registration was in- 
valid. Kanhaiya Lai is a defandant in 
the action and is trying to prove a 
fraud to which he was not a party per- 
sonally, 

That a fictitious inclusion of an item 
of property never intended to be sold 
can amount to fraud on registration 
, admits of no doubt. The document has 
to be presented for registration before a 
Sub-Eegistrar within whose circle a pro- 
perty to which the document relates 
must bo situated; S, 28, Hegistration 
Act. If the parties never intended that 
a certain item should be sold at all and 
transferred under ^ tha, deed, the deed 
does not relate to it, and by concealing 
the fact from the Sub-Eegistrar they 
are committing a fraud on the regisbra- 
tion law. 

Although the case decided by their 
Lordships of the Privy Council in 
Bisliicdudlh Pvdsdd v, ChdJidrd Ndj'dydn 
Chotvdlmrij (3) is distinguishable, be- 
cause there the dead was nob actually 
registered, we would point out that the 
main basis of their Lordships’ decision 
is quoted at p. 516 (o/ 48 CaU in the 
■ following words; 

‘Tq comiag to the oonclusioa that this ap- 
poal must b3 dismissed, their Lordships' judg* 
moufc rests on the view that none of the par- 
ties over intended that the one kauri share in 
mauza Kolhua should vest in Udit or should 

pass by the mortgage from him to the mort- 
gagee,” 

We may also note that in several 


cases quoted above, although the dis- 
pute did not arise between the persons 
who were parties to the instrument ot 
the property did not exist, the learned 
.Judges emphasized the fact that there 
was no intention to transfer the property 
in ^ question. Wo therefore think that 
it is open for u3 to enquire into this 
matter. 

The first point to consider is whether 
this property existed. In the mortgage 
deed it was described as a chabutra, 
which commonly means a raised plat- 
form, and in most cases is a platform 
which is uncovered. But in Fallon’s 

dictionary it is defined as a 
raissd bank or terrace open ot corerad, de- 
tached from the residence, a platform." 

Chunna Lai Sorin, one of the witnesses 
for the defendants, in the examination- 
in. chief stated; 

“There is no chabutra in front of bis house. 
But there is a covered piece of land, it might 
bo on lied a chabutra or any other name might 
bo given to it." 

When the learned Subordinate Judge 

inspected the locality he noted that: 

“Tho alleged chabutra is a stone*paved plat- 
form about four square yards (four yards 
square) in aroa just in front of the enttanoa 
gate (door) of the house and attached to it. 
There is soma structure over it.” 

According to the amin’s map this is 
more like a verandah with walls on two 
sides and open on the other aides with 
three steps leading up to it. There is 
some structure on the second storey, but 
it is nob clear whether it covers the whole 
of its roof or only projects over a part 
of it. The amin was not examined iii 
order to explain his map. In the absence 
of any other definite evidence on the 
record wo must take the inspection note 
of the Subordinate Judge as describing 
the structure correctly. The learned 
Subordinate Judge himself was not 
reluctant bo describe it as a stone- 
paved platform. In these circumstanceSi 
we are of opinion that sitting on the 
appellate side we should not hold that 
the description of this property as a 
“chabutra” .was such as was wholly 
inapplicable to the antechamber or 
verandah attached to this house. In this 
view of the matter we are unable to 
hold that the item included in the hypo- 
thecation bond was a non-existent pr^ 

. perty, that is to say property whion 
never .existed on the spot and wnic 
could therefore never have been inten- 
ded to be hypothecated. 
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It is clear now that this item did 
exist and was owned by the mortgagor. 
Tbe only question that remains for con- 
sideration is whether there is any sufti- 
eiant circumstantial evidence which 
would induce us to take a contfary view 
and hold that there was really no intent 
tion to mortgage this'item. 

There is no positive and direct evi- 
dence on behalf of the defendants on 
this point, but their learned advocate 
(relies on the following circumstances. 
Compared with the bulk of the property 
hypothecated this item was almost in- 
significant and, according to Sobha Bam, 
plaintiff, it was not worth more than 
Bs. fiOOto him. It is indeed doubtful 
whether it was even worth that amount. 
This piece of land is the main entrance 
to his residential house, which was not 
hypothecated, and it would have bean 
■clearly inconvenient to the mortgagor 
if this entrance should pass out of his 
possession. The zamindari property was 
situated at a considerable distance from 
this locality, and there is no reason to 
suppose that the mortgagee was anxious 
to take this verandah as a substantial 
security for his money. It is doubtful 
whether it would have been of any real 
utility to any purchaser who happened 
to take it in execution of the mortgagees 
decree. It is on these facts that we are 
asked to hold that there could not have 
been any intention to mortgage this pro- 
perty, No doubt the circumstances are 
highly auspicious, but the burden of 
establishing fraud undoubtedly lies on 
the party who pleads it. The presump- 
tion of law is in favour of the validity 
of the registration. There are two posi- 
tions. Either the parties never intended 
to hypothecate this item, and it was 
agreed that this item should be ficti- 
tiously entered with a view to deceive 
the Sub-Registrar or they found that it 
was more convenient to get the deed 
registered at the boaclquarters, and 
fluch registration could not be effected 
without including an item of the pro- 
perty situated within the circle of the 
Sub-Registrar. In the latter case it is 
possible that they intended to mortgage 
the property, though tbe sole object was 
to get the registration effected. Both 
these hypotheses are possible. As the 
Utter hypothesis cannot be excluded 
we as an appellate Court are reluctant 
to find in favour of the defendant and 


hold that fraud has bocn established. 
The parties might very well have in- 
tended this item to be hypothecated in 
order to confer jurisdiction on tbe Sub- 
Registrar, and we see no reason to pre- 
sume in the absence of any direct evi- 
dence or stronger circumstantial evi- 
dence that fraud was perpetrated. 

Under the mortgage deed the rate of 
inteiest fixed was As, 6*8 per mensem 
compoundable every year. The learned 
Subordinate Judge has allowed pendent 
lite interest at 6 per cent per annum sim- 
ple. As the litigation did not last long 
this rate works out to be a higher rate. 
We must therefore give effect to the de- 
fendant's objection that pendent lite in- 
terest should only be allowed at the con- 
tractual rate. Future interest after the 
date fixed will be at 6 per cent per annum 
simple. We fix this day as the date for 
payment. With the modification in the 
rate noted above, the appeal is dismissed 
with costs. 

v.b,/r,k. Appedl dismissed. 
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Sek, J. 

Sheikh Gausi and others — Appellants, 

v. 

Mohammad Sharif aud others—TLaa^ 
pondents. 

Second Appeal No. 1030 of 1928, De- 
cided on 12th March 1930, against dec- 
ree of Second Addl. Sub-Judge, Jaunpur 
D/ — 2l3t February 1928, 

Mahomedan Law— -Gih of mutha follow- 
ed by all that donor can do to wipe himself 
off and put donee in same kind of posses- 
■ion as himself is valid. 

Gift of an undivided ’ share of joint property 
by a co-owner in constructive posgession of the 
same through other co-ownet is valid providad 
he does alt that lies io his power to do to wipe 
himself off and to put bis donee into same kind 
of possession, as he hirasslf bad over the pro- 
perty: 11 AIL 460 (P.C.) and A. I, R. 1027 All, 
315, Bef, [P 791 c 2] 

Mushiaq Ahmad — for Appellants. 

M, A, Aziz — for Respondents. 

Judgment— The facts which have 
given rise to this appeal, lie within a 
very narrow compass. On 4th June 
1926, Mala executed a deed of gift in 
favour of Mohammad Sharif Khan, his 
maternal grandson. The deed of gift 
oomprised three kinds of property, (a) a 
house, (b) a kolhu and (c) shares in 14 
plots. Tbe last mentioned property 
forms part of a fixed rate holding, held 
by Mulu, jointly with Gausi and others. 
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Tijo 'Ic-feiulanti? did not allow the 
vlaipt'ift to bake possession of this pro- 
perty; lienee the suit for a declaration 
of title to a one-third share out of 3.9G 
in the fixed rata holding with a prayer 
1or possession in the alternative. 

The suit was resisted mainly upon the 
ground that the donor had not delivered 
possession to the donee under the deed 
of gift, and that no valid title bad pass- 
ed to the plaintiff. The Court of first 
instance repelled tliis plea and gave the 
plaintiif a decree for possession. The 
lower a]>peHato Court has alfirmed this 
decision. 

The main contention put forward by 
the dofendants-appellants is, that the 
property in suit, is in the possession 
of the defendants and that the donor 
was not in possession of the same 
on Ith Juno 1926, when the gift 
was made in favour of the plaintiff. 
The law on the point is clear. There 
could not be a valid gift in favour of 
any person so long as there was no deli* 
very of possession by the donor to the 
donee. Whether the gift has not been 
perfected would depend upon the nature 
of the property donated and the nature 
of possession having regard to the cha- 
racter of the property, The question is 
whether the donor had done every- 
thing which reasonably lay in his power 
to do in order to complete the gift. It 
has to be remembered that Mulu, the 
donor and the defendants were co-owners 
in the property in dispute. It has also 
to be remembered that the lower ap- 
pellate Court has arrived at a distinct 
finding that the possession of the defen- 
dants is not adverse to that of Mulu, 
The further fact which has to be borne 
in mind is that the present action has 
been launched by Mohammad Sharif 
Khan, who is a minor with Sheikh Mulu 
his maternal grandfather as his next 
friend. 

It has been contended by the respon- 
dent that the lower appellate Court in- 
tended to find that Mulu, the donor, was 
in constructive possession of the fixed 
rate holding at the time of the gift, and 
he made a constructive delivery of pos- 
session in favour of the plaintiff-respon- 
dent. I have been taken through the 
judgment, of the lower appellate Court 
and I do not find that there is a clear 
finding on this point. For the proper 


disposal of this appeal, I think it neces- 
sary to remit the following issue: 

“ Was Mulu, the donor, in constructive 503- 
sessioQ of the property gifted, on 4th June 
192G, and did he constructively deliver pos- 
session thereof to Mohammad Sharif Khan, 
the plaintiff-respondent?" 

The lower appellate Court is directed 
to submit its finding on the above issue 
within two months of the receipt of the 
record. Upon return of the finding that . 
the usual ten days’ time will be allowed 
for objections. 

(On receiving the finding his Lordship 
delivered the following) 

Judgment.— The finding of the lower 
appellate Court is that Mulu, the donor, 
was in constructive possession of the 
fixed rate holding at the date of the gift 
and that ha had done everything which 
ha could be reasonably expected to do 
to put the minor donee to get posses- 
sion of the gifted property. Objection 
has been taken to this finding but the 
objection has no force and cannot be 
seriously entertained. As was observed 
by the Privy Council in Muhammad 
Mumiaz Ahmad v. Zuhaida San (l), the 
doctrine of musha ought to be confined 
within the strictest limits being a doc- 
trine wholly unadopted to a progressiyej 
state of society. Mulu had a share in^ I 
the fixed rate holding jointly with the j 
defendants. He was in constructive 
possession of the holding through the; 
defendants. He did all that lay in his 
power to do to wipe himself off and to 
put his donee into the same kind of pos* . 
session as be himself had over the pro* • j 
perty. This gift was therefore eomplstei j 
under the Mahomedan law. This case * 1 
is not dissimilar to Ahmadi Begum V- i 
Abditl Aziz (2), in which the gift of an 1 
undivided share of joint property ^ I 
favour of the daughter was upheld hy* | 

this Court. 3 • 1 

This appeal is without force ■ 

dismissed with costs including iu this ■ 
court-fees- on the higher scale, Jb 
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Mukerji and Bennet, JJ. 

Mt, Chuman — Defendant — Appellant, 

V. 

Nanhe Singh — Plaintiff — Respon- 
dent. 

Letters Patent Appeal No. 81 of 1929, 
Decided on 27fch March 1930, against 
judgmeht of Ashworth, J., D/- 29th No- 
vember 1928. 

Agra Tenancy Act (2 of 1901), S. 202— 
Suit for ejectment— Plea of tenancy— Civil 
Court must refer parties to get declaration 
e* to tenancy. 

If in a suit for ejectment from a plot of land 
brought in civil Court the .defendant pleads a 
tenancy, the obvious duty of the civil Court is 
to refer to the revenue Court under S. 202 to ob- 
tain a declaration of status of the tenant. It 
16 not open to such a Court to decide the case 

the merits. [P 795 c 1 ] 

Appellant. 

Sarnandan Prnsad — for Respondent. 

Mukerji, J,— This is a Letters Patent 
appeal against a judgment of a learned 
Judge ^ of this Court and arises in the 
following circumstances. The respon- 
dent Nanha Singh brought a suit for 
ejectment of the appellant Mt. Chuman 
and for recovery of two plots of land, 
namely 602 and 683. The defendant 
pleaded that she was an ex- proprietary 
tenaQC of theso plots. On these plead- 
ings the obvious duty of the Court of 
first instance was to refer to the revenue 
Court under S. 202, Tenancy Act, 1901, 
to obtain a declaration as to her status. 
Instead' of doing that, the learned Mun- 
sif took it upon himself to decide the 
jcase on the merits and he decreed it. 

On an appeal by the defendant, the 
learned Subordinate Judge discussed the 
merits of the case. He thought that 
there were two conflicting judgments of 
the revenue Court and the later judg- 
ment should prevail, viz : the one in 
which it was held that the defendant 
was an ex-proprietary tenant, and the 
revenue papers which recorded her as an 
ex-proprietary tenant should not be dis- 
turbed. This later judgment was given 
because the respondent had made an 
application to the revenue Court to re- 
move the name of the appellant from 
the papers. It appears that previously 
there was an application by the respon- 
ident to have rent assessed on these two 
plots on the ground that the defendant 
was an ex-proprietary tenant. But in 
that instance the appellant-defendant 
bad avoided an assessment of rent on 
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the land on the allegation that the 
lands^ were her groves and not an ex- 
propriefcary tenancy. The learned Sub- 
ordinate Judge, having held that the 
judgment of the revenue Court was 

binding on the parties, dismissed the- 
suit. 

The matter having come up before- 
this Court, the learned single Judge 
thought that the defendant could not 
be allowed to make contradictory state- 
ments at different times and decreed the- 
suit. It appears to us that the matter 
should go back to the Court of first in- 
stance,’ 30 that the procedure which- 
ought to have been followed at once,. 
should now be adopted. 

We set aside the judgment of this 
Court and the decrees of the Courts- 
below and remand the case to the Court 
of first instance with the following 
direction. An issue will be framed as 
to whether the defendant is a tenant of 
the land and a tenant of tho plaintiff. 
This issue will be sent under S. 273, 
Tenancy Act, 192G, to the revenue Court 
for decision. The Munsif will decide 
the case in accordance with the deci- 
sion of the revenue Court. Costs here 
and hitherto will abide tho result. 

v.b./r.k. Case remanded^ 
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Boys, J, 

Emperor — Applicant. 

V. 

IJatir Husain — Opposite Party. 

Criminal Ref, No. 233 of 1930, De- 
cided on 17th June 1930, made by Sess, 
Judge, Dehra Dun, D/- 27bh February 
1930 

(a) Criminal P. C., Ss. 258 (1) and 259 — 
Charge framed — Complainant and hit wit- 
neifei abienting on day fixed for their 
croi>*examinatton — MagUtrate should 
either adjourn case or acquit accused. 

A complaint was lodged against tbo accused 
charging him with having shoe-beaten the 
oomplainant* A charge was framed against 
the accused and a date was fixed for tho com- 
plainant to attend with bis witnesses fpr 
cross-examination, Ybd oomplainant and also 
his witnesses failed to attend. On their failure 
to appear the Magistrate passed an order dis* 
charging the accused, purporting to act under 
8, 259, being unaware as to what other course 
he should bavo adopted. 

Held: that there were two courses open to 
him: firstly, to adjourn the case; or secondly, 
if be felt that there were no good grounds for 
adjoarning the case to And the accused "not 
guilty*' and acquit him, acting under S. 258(1), 

[P 79C 0 2} 


Emperor v. Nazir Husain 
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« (b) Ci iminal P. C., S. 258 (1) — "Nol 

guilly,” meaning explained — Words. 

■['!j ’ n.ifliDg “not f^uilty” is a technical ex- 
and not necessarily equivalent to a 
fnuling that the accused did not commit the 
act? charged. 790 G 2] 

M. WaliiilfaJi — for the Crown. 

Judgment. — This is a reference by 
the Sessions Judge of Dehra Dun asking 
tb is Court to order a re-trial, if it thinks 
j]t, in a case where an accused person 
iias been discharged, the Magistrate 
purporting to act under 8. 259 although, 
a charge having been framed, he could 
not act under that section. The facts 
are simple. A complaint was lodged 
against the accused charging him with 
Iiaving shoe* beaten the complainant, 
Tlie assault was in itself comparatively 
trilling but for the well-known fact 
that beating with shoes adds insult to 
any injury that may be inflicted. A 
charge was framed against the accused 
<and a date was fixed for the complain- 
ant to attend with his witnesses for 
cross-examination. The complainant 
and also his witnesses failed to attend, 
and I may state immediately that I am 
not able to find on the record, nor is the 
Assistant Government Advocate able to 
show me, that the complainant has ever 
explained his failure and the failure of 
his witnesses to attend. In this con- 
nexion the Magistrate in his final order 
pointed out that even if the complainant 
had missed his train he could have come 
by lorry as the Magistrate waited for 
him till 2 p. m. It is some indication 
that the complainant did not miss his 
train and that the witnesses also failed 
to appear, There is room therefore 
for holding that there may be some sub- 
stance in the accused person’s petition 
to this Court that the complainant and 
his witnesses deliberately stayed away 
because they did not want the trouble 
of going out into the camp where the 
Magistrate was, and wore quite willing 
to harass the accused and his witnesses 
by letting them go unnecessarily. How- 
ever that may be, there is no explana- 
tion before me and apparently none 
available as to why the complainant and 
his’witnesses failed to appear. 

On their failure to appear the Magis- 
trate passed an order discharging the 
accused, purporting to act under S. 259, 
Criminal P. 0. He admits that he 
could not act under that section as the 
accused had been charged, but he quite' 


properly states his difficulty that he is 
unaware what course should have been 
adopted and practically invites assistance 
on this point. Thera were two courses 
open to him: firstly, to adjourn the, 
case. He has given good reasons for not 
wishing to adopt that course. Secondly, 
if he felt that there were no good 
grounds for adjourning the case he 
should have found the accused ''not 
guilty” and acquitted him, acting under 
S. 258 (1). It is true that he had so far 
formed an opinion that the accused was 
guilty, in that he had framed a charge 
against the accused and there'bad been 
no subseqent evidence given to suggest 
that the charge had been wrongly 
framed, but the accused was entitled to 
a final judgment, not merely on the pre- 
liminary evidence of witnesses op exa- 
mmatioD-in-chief, but on that evidence 
after it had been submitted to cross- 


examination; and if the complainant 
himself, in the particular facts of 
the case, is adjudged responsiole for 
the witnesses of the prosecution not 
being available for cross-examination, 
he is himself responsible for rendering 
that testimony unsafe to rely upon. 
The Magistrate should then have held 
that in the circumstances of the case he 
had no alternative but to find the ac- 
cused "not guilty” and have nob^ ac- 
quitted him. The finding "not guilty 
is a technical expression and not neces- 
sarily equivalent to a finding that the 
accused did not commit the acts charged. 

I set aside the order of the Magistrate 
discharging the accused and for that 
order, there being no adequate grounde 
for ordering the case to be taken up 
afresh, substitute an order of acquittal* 
To this extent the reference is accepted. 
Let a copy of this order be sent to tbs 
Magistrate for his information, 

B.V,/R.k. Befere^ice accepted, 
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SntAIMAN AMD NlAMATUIiIiAH, W- 

Eiyasuddia — Applicant. 

Bar Assooiatioii, Agra • 

Party. _ 

Civil Eevn. No. 54 of 1929. P0«d( 
on 25th April 1930, against 
Dist. Judge, Agra, 0/* 3rd January 

Legal Practitioners Act, S. J 

show cause served on person on . 
cember'— Application by him on Zn 
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mry to i»ue lummons to seven vakils— Sum* 
aaons declined and person asked to file affi- 
davits of vakils— No affidavits filed and he 
declared tout on 3rd January on reso- 
lution of Bar Association— Sufficient op- 
portunity is not given to him to satisfy 
Court that he was not tout. 

Notice to shoiv cause was served on person 
on 16th December just a few days before X-mas 
holidays began. On the wopeninT ^ “he 
Court he applied on 2iid January for the issue 
of summons to a number of witnesses includ- 
ing seven vakils. The Judge instead of issuing 
summons and allowing him to take the risk if 
they were .not served in time declined to issue 
the summons and directed him to produce 
afildavits from the vakils. As no affidavits 
were filed the Judge on the resolution of the 
Bar Association declared him to be a tout on 
3rd January. 

^H^ld ; that sufficient opportunity wag not 
given to him to satisfy the Court that he was 
not a tout, [p 'jgy Q 01 

M. A, Aziz — for a^pplicaiit, 

5. Bajpai-^tor the Crown. 

^ Sulaiman, J. This is an application 
in revision by Riyazuddin from an 
order of the District and Sessions Judge 
of Agra declaring him a tout. The 
notice to show cause was served on 18th 
December 1928 just a few days before 
the Xmas holidays commenced. The 
affidavit filed before us shows that on 
that date his child was seriously ill and 
died on 22nd December 1928. On the 
re-opening of the Court he applied on 
2nd January 1929 for the issue of sum- 
monses to a number of witnesses includ- 
ing seven vakils who were practising in 
the District Court. There is no doubt 
that he applied rather late* but the delay 
is now explained by his affidavit. The 
learned Judge instead of issuing summon- 
ses and allowing the applicant to take 
the risk if they were not served in time 
declined to issue the summonses and 
directed him to produce affidavits from 
these Vakils. It is quite obvi ous th&fe 
the applicant had no power to compel 
these vakils to swear affidavits al- 
though he could have easily got them 
summoned as witnesses. As no affida- 
vits were filed the learned Judge on the 
resolution of the Bar Association de- 
clared him a tout on 3rd January. Sub- 
sequently he made an attempt to pro- 
duce certificates of good character given 
tq him by 12 vakils which ho filed on 
4th January. His request for a re-con- 
lideration of his case was. refused. Even 
on the materials which were before the 
Jodge it appeared that there were certi- 
fieates of seven vakils granted to him in 


August 1928* just three months before 
the resolution of the Bar Association. 
Referring to the certificates the learned 
Judge remarked : 

“ Apparently the resolnfeion of the Bar Asso- 
ciation relates to the activities of Riva/nfl- 
cm subsequent to that date.” 

We think that sufficient opportunity 

applicant to satis- 
ly the Court that he was not a tout If 

the summonses had been issued and 
they were not served on the vakils, the 
matter would have been different’ As 
they were practising in the Court there 
was a good probability of some of these 
vakils being actually served. wHc! 
cordingly allow this revision and set 
aside the order of the Court dated 3rd 
January 1929 passed against Riyazud- 
oin. This order does not of course pre- 
clude any further proceedings bein« 
taken against him. ^ 

P.N./r.k, Revision allowed. 
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SULALMAN AND KkndALL, JJ. 
Bam Swndar Mai and 

ti£fg-Appellant8. 

V. 

Collector of Gorakhpur and another 
Defendants— Respondents. 

First Appeal No. 459 of 1926, Decided 
on 25th February 1930, from decision of 

Dist. Judge Gorakhpur, D/- 8th June 
1926. 

(a) Hindu Law — Impartible estate — Mere 
■eparation in general status does not destroy 
notional jointnest— Presumption of joint- 
nest can be rebutted by express or implied 
intention to give up chance of Succession. 

A mere separation in food, mess or worship 
that is to say, in the general status of the' 
family, or even a partition of the partible pro- 
perty inter se, would not destroy that notional 
jointnesB which entitles a member of the junior 
branch to succeoJ to the impartible estate, and 
the presumption of joiatnojs c.in be rebutted 
only by showing that there was an intention 
express or implied on behalf of the junior 
members of the family to give up their chance- 
of succession to the impartible estate, 

,, [P 801 C 2] 

In the case of partible property where sapara- 
tioo involves a division and separate posses- 
sion of shares h.y each separated member, every 
fact, which shows that the members are not 
living as one unit and are either separate in 
restdenoe, mess, worship, business or cultiva- 
tion, would be some evidence of disunion. Bufr 
in the case of Impartible property where the 
estate cannot be divided and a separated 
junior member oannoi get any share on a. 
partition, ordinary facts, which would be eome- 
evldenee of separation with regard to partible- 
property, would not be sufficient, goparatioa 
of the general status of the family does not- 
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n'CL‘.'-;r.-:]y imply a clear intention to ro- 
■'r surrender the right to succeed in 

0 ' so s -iijeossion opens. There must be such evi- 
d'-Oi-j. direct or circumstantial, as would show 
an inr.,'iit.ioii express or implied to give up the 
rigijt tj suceession. It is not correct to say 

1 bat in the absence of direct and positive evi- 
donee showing a dear abandonment or re- 
nuneiation ol the right to succeed, mere cir- 
cuiussantial evidence and inferences deducible 
from conduct would be wholly insufficient to 
prove an expression of au intention to give up 
such right. Such intention can be implied both 
from circumstantial evidence and from the 
conduct of tho parties. But the conclusion 
must be irrasi.'tibJo and the eirciimstaucas 
must point not to mete separation in general 
stilt US out sep.iratioQ relating to tho imparti' 
able property itself that is to sav, an abandon* 
inoiit of the right to succeed to 'it. [P 602 C 1] 

I;i the c.ise of a partible estate distant rela* 
•tioiiship would indeed leave but a very weak 
presumption of joint ness. But if in the case of 
an impartible estate no occasion for such suc- 
cession has 30 far acissn, the presumption of 
law cannot disappear. The burden still is on 
the party who alleges that the estate was the 
separate property of the last male holder. Mere 
separation of the place of worship does not 
imply any intention on the part of the junior 
members to give up their right of succession to 
the estate. [p 303 q j] 

The mere existence of strained relations 
would not be tantamount to an abandonment 
by the junior branch of thoir right of succas- 
sion. On the other hand, they might very 
well entertain tho hope of ultimate succession 
and look forward to the day when the last 
holder who had no male children died leaving 
a widow whom they could supersede. 

Separation or partition inter se among the 
members of the junior branch of their partible 
property is no evidence of the abandonment of 
their right of succession. The junior members 
are entitled to deal with their partible property 
in any way they like, and their action cannot 
imply any intention on their part to give up 
their chance of succession to the imoartible 
•estate itself : A. I. R. 1923 P. G, 63, Foil.- 9 
ill. I. .4. 530 and 13 Jif. I, A. 113. DisL: A, J.’p. 
1921 P. 0. 62 ; 10 All 272 ; 33 All 593 • 

A, 1. R, 1915 P. C. 30, Distinguished in 38 All. 
590 ; A. I. R. 1923 Mad. 402 ; 1 Gal 153 (P.C.)* 
.29 Cal 828 (P. C.) ; 9 M. I. A. 66 fP. C.) and 

fP 801 C 1,2] 

(b) Registration Act, S. 28— Fraud on re- 
gistration. 

The object of the parties to get registration 
effected at any particular place cannot per se 
amount to a fraud on the registration depart- 
ment. They are the best judges of their own 
convenience. The inclusion of a bit of a pro- 
perty howsoever small does mot necessarily 
imply any fraud on registration. So long as 
■the parties satisfy the requiremmts of S, 23, 
Begistration Act, they are aoting well within 
their powers. 

If in order to enable themselves to present a 
deed for registration at a particular registra- 
tion office, the parties to the deed include a 
small list of property situated within the juris- 
dictien of that office in the deed, honestly be* 
Sieving that that property belongs to the trans- 


. - lu suuum pass irom 

tbs tran.foror to the twiisforae they . re not 
guilty of committing any fraud on the Reeie- 
t ration Department and the dead is vaiiti . 
A. I. R. 1914 p. C. G7 and A. I. R. 1921 P C.’ 

^ [p 811 0 1 ^ 2 ] 

(c) Evidence Act, S. 92 -Person, not part* 
to the instrument, can give evidence, chal- 
lenging the nature of transfer. 


Section 92, which excludes evidence of any 
oral agreement modifying the written contract 
applies ooly as between the parties to the in- 
Btr ament and their repressntatives in interest. 
It does not preclude a person who is not a 
party to the instrument, from giving evidence, 
challenging the nature of the transfer : A. I. 
n. 1923 All 659 and 43 Mad. 436, Ref, ; A. U 
P. 1925 Bom. 514 and A. 1. R. 1926 Pat. 532, 

[P 811 C 2 ; P 812 C 1] 
P. L. Barter ji, K, N. Laghate aod N, 
Upadhhja—tor Appallaulis. 

B. E. 0’ Conor and U, S, Bajpai — for 
Respondents, 


Sulaiman, J. — This is a plaintiffs’ 
appeal arising out of a suit for recovery 
of^ possession of four villages together 
with a sitting room called nashistagah. 
The suit relates to a part of the 
estate known as Majhauli Raj. The 
plaintiffs in tho suit are transferees 
from Balbhaddar, who claimed through 
his deceased father Xnclarjit to have 
succeeded to chis estate. Two suits i 
had been filed, viz., suit No. 20 and suit | 
No. 21 of 1923, the first one by the 
claimant Balbhaddar himself and tbs : 
second by his transferees. The main | 
suit which related to the bulk of the | 
estate was compromised. The present | 
appeal arises out of the second suit ^ 
No. 21. 


In the plaint it was stated that Maj- 
hauli estate is a very ancient imparti- 
ble estate, which was founded by Baja 
Bishwa Sen a long time ago. A louj 
genealogical table was attaohed to the 
plaint which shows that -the claimant 
is more than 100 generations from the 
founder, whose time might very well go 
back 2,000 years. The last male holder^ 
was Raja Kaushal Kishor, who died oaj 
7fch January 1911, leaving two widowii 
Hani Shyam Sunder and Rani JanKij 
Kunwari surviving him. He left no] 
child. Rani Janki Kunwari died in l9Uj 
and the estate is in the possession of tho 
Court of Wards, who hold charge o|f *tj 
ou behalf of Bani Shyam Sunder. Th8= 
plaintiffs alleged that according to the. 
genealogical table ^set up by them the 
succession opened to Indarjit, the iather| 
of Balbhaddar,. on the Jeath of Boi> 
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Kausbal Kishor. The pi a inti He’ case 
was that Balbhadar’s branch of the 
iamily was joint in status so as to be- 
come eutitled to the estate in. prefer- 
ence to the widows. The plaintiffs had 
acquired the property in dispute in this 
appeal under a sale-deed, dated 30th 
October 1922. 

On behalf of the defendant the fact 
that Majhauli estate was an ancient 
impartible raj and was founded by 
Bishwa Sen was admitted, and it was 
also admitted that only one parson 
owned the raj at a time and that the 
other members of his family cannot get 
their share by partition. The pedigree 
set up by the plaintiffs was denied, and 
it was also not admitted that Balbhad- 
dar’s branch had remained joint with 
the main line. It was further alleged 
that there was a custom in this family 
under which a widow was entitled to 
succeed for her lifetime, but no general 
tribal custom was put forward, A fur- 
ther custom of non-alienability was 
also pleaded. The validity of the sale- 
deed in favour of the plaintiffs was also 
challenged on the ground of a fraudu- 
lent^ registration on account of the in- 
clusion of an item of property not in- 
tended to be sold. 

The learned District Judge, who has 
taken great pains over the case and has 
written an able judgment, framed five 
issues relating to : (l) the pedigree ; (2) 
the jointness of the plaintiffs’ branch 
with Baja Kausbal Xiishor ; (3) the spe- 
cial custom of succession of widows ; 
(4) not-transferability and; (5) the fraud 
on registration. 

The learned District Judge has found 
the issues relating to the pedigree, the 
customs and the validity of the plain- 
tiff's sale-deed in favour of the plain- 
tiffs, but has dismissed the suit on the 
‘main ground that the two branches 
were not joint. 

The learned advocate for the appel- 
lants challenges the finding of the 
Court below which is against him, and 
the learned counsel for the respondents 
has also tried to support the decree by 
challenging the findings relating to the 
pedigree and the registration and half- 
heartedly the finding relating to the 
' custom of eoocession by widows. 

The legal question of the right to 
sueoeed to an impartible estate that is 
Cl has > been the property of a joint' 


Hindu family has been discussed at 
considerable length by the learned Dis- 
trict Judge, who has examined a large 
number of cases on the point. He was 
however at a considerable disadvantage 
inasmuch as the latest and the most 
authoritative pronouncement of their- 
Lordships of the Privy Council which 
has sot at rest some of the doubts which 
prevailed previously, was not available 
to him. This ease is Koncimmal v, /hi* 
nadana (1). The main point which the 
learned Judge had to consider and 
which it is our duty to decide is whe- 
ther it is incumbent upon a claimant to 
an impartible estate to establish a joint- 
ness in general status between the two 
branches of the family in order to 
supersede a widow, or only a notional 
jointness with the burden on the oppo- 
site party to show a definite renuncia- 
tion of their right to succession, Mr, 
Piare Lai Banerji who has argued the 
case with great ability, has placed be- 
fore us almost all the previous cases 
that are relevant to this question. 

The previous case law was sum- 
marized by their Lordships of the 
Privy Council in the leading case of 
Baij Nath Prasad Singh v. Tej Bali 
Singh (2) which is known as Aghori 
Barhar case. It is therefore wholly 
unnecessary to refer at length to the 
previous cases. Their Lordships pointed 
out that the earliest ease known as the 
Shivagunga case, Kalama Idatchiar v. 
The Baja of Sivagunga (3} was one 
where the property was the self-ac- 
quired and separate property of the last 
holder and that the Tipperah ease Baja 
Suraneni Venkata Gopala Narasimha 
Bow V. Baja Suraneni Lakshma Ven- 
kama Boio (4) was under the Dayabhag 
Law and not the Mitakshra. Their 
Lordships also remarked that Sartaj 
Kuari v. Deoraj Kuari (5) had stood 
too long to be now touched, but it 
merely affirmed the general proposition 

laid down in the Tipperah case (4) 

** that when a custom is found to exist it sup- 
oroades the general law which however still 
regulates all beyond the custom," 

(1) A. I. R. 1928 P. C. 68=103 I 0. 354=55 
I, A. 114=51 Mad. 189 (P, 0,). 

(2) A. I. B. 1921 P. C. 62=60 I, C, 684=43 
I. A. 195=43 All. 228 (P, C.). 

(8) [1808] 9 M. I. A. 639. 

(4) [1869] 13 M. I. A. 118=12 W. R, 40=2 
Suther. 266=2 Sar, 496 (P. 0.). 

(5J [1888] 10 All. 272=15 I. A. 81=6 Sar. 

139 (P. C.). 
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In conclusion their Lordships laid 
down that 

■utji.? ZLniiuda,ri bDing the ancestral property 
of th ' jrjint family, though impartible, the 
.v'Kocssor falls to be designated according to 
‘bo ordinary rule of the Mitaksbari law, and 
that the respondent, being the person who in 
a joint family would, being the eldest of the 
senior branch, bo the head of tlie familv, is 
tho person designated in this imn.irtible raj to 
occupy the gaddi.” 

This Icadi lig case did therefore re-af* 
firm the law laid down in some of the 
earlier cases and explained the ratio 
decidendi in Sariaj Kuari's ease (5} 
and in the lipperah case (4). It is 
however to be noted that Tara Rumari 
V. Chatnrhhxij Naraxjaii Singh (6) 
iinown as the Telwa case had been 
distinguished by the learned Judges of 
the Allahabad High Court, who thought 
that it was decided on its special facts 
without laying down any general pro- 
position of law in Baij Nath Prasad 
Singh V, Tej Bali Singh (7), That case 
however was not referred to by their 
Lordships in their judgment in appeal. 

Thera can be no doubt that the im- 
pression created in India by the Telwa 
case (6) was that in order to succeed to 
an impartible estate on the ground of 
jointness of the family it was necessary 
to show jointness in the general status 
of the two branches. In the TeUoa 
case (6) Sir John Edge put the issue to 
be ‘‘whether the two brothers had 
separated ” (p. 1L92 of 42 Cal). Re- 
ference was made to the fact that one 
brother had built a pucca house to the 
westw'ard of the family house, estab- 
lished a tulshi pinda there and re* 
moved his family to his pucca house 
and lived there separately from his 
brother, building a wall in between ; 
their expanses were also 'found to be 
separate, and the evidence proved a 
complete separation “ in worship, in 
food and in estate,” On this finding the 
claimant was unsuccessful as against 
the widow. That this is how the Telwa 
case (6) was understood by some High 
Courts is clear from the following re- 
mark of Wallis, G. J., in Gurusami 
P and If an v. S, P. Chinna Tkambiar (8) 
(at p. $ of 44 Mai.) : 

“ The Telwa case (6) lays dotrn, that in 
det erm iuing which line of succession to fol low 

(6) A. 1. R. 19L5 P. 0, 30=80 I. 0.“tJ33=S^ 

I. A. 192=42 Cal, 1179 (P. C ). 

(7) [1916] 38 All. 530=33 I. C. 894. 

(8) A. I. B. 1921 Mad, 340=61 I- 0. 242=44 
Mad. It 


the test is whether the last owner who left no 
ravie issue was or was not separated from the 
other members of the family, and oxpiesslT 
' negatives the coatsntion that, to let in the 
rule of uuecassioQ as to separate estates, there 
must have been something in the nature of a 
partition of the impartible estate, or of an 
abaadoument express or implied of the right 
to succeed to it as joint family property,’* 

The question came up again for eoii- 
siderafcion before the Madras High 
Court in Annandana Jadaya Gounder 
V. Konammal A. I. R. 1923 Madras 
p. 402 before Krishnan and Bamesam, 
JJ., who dealt with the subject exhaus- 
tively, reviewing almost the whole of 
the previous case law. But in view of 
the Telioa case (6), they felt it incum- 
bent upon themselves to go into the 
question of facts relating to thajoint- 
ness or separation. At p, 406 Krishnan^ 
J. remarked : 

“ To show that an impartible estate has be* 
coma the separata property of the holder it }9 
not absolutely necessary to prove that there 
was some express division in which that pro* 
petty was Involved or that the rights of others 
in it were abandoned." 

Similarly Ramesam, J., at p, 415, after 
stating that an impartible zamindari 
may be the self-acquired property of a 
particular member, or might be re* 
.nounced by a member of the family, or 
might be allotted tq a member in a 
family partition, dealing with it, re- 
marked that he did not claim to exhaust 
the modes in which it had become the 
separate property of a member. 

This last- mentioned case went up in 
' appeal before their Lordships of the 
; Privy Council, and the judgment was 
aflSrmed : Konammal v. Annadana (l). 
As this judgment is instructive we 
must refer to it at some length, because 
in our opinion it definitely settles the 
law. Tbe suit was brought by Kouam- 
mal, the mother of the last holder 
^^arayanappa, who according to the 
pedigree given on p. ,121 {of 55 /, A) 
was the great.great grandson of tbe 
common ancestor Lakshmanappa ; and 
the defendant in possession of the 
estate was Annadana, who was great- j 
great-great-grandson of the same an- | 
cestor. Their Lordships started with i 
the presumption of jointness and help ; 
(p. 123 of 65 J. A.) that th© onus of 
proving that the estate had become thp 
separate property of the junior branch 
was on the plaintiff who had based 
her claim on the groand that her sonp 
branch had held tho property ag their 
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aeparafee and absolute property. Their 
Lordahips pointed out that prior to the 
decision in Baij Nath Prasad Singh v, 
Tsj Bali Singh (2) the authority of 
some of the earlier cases which had 
proceeded on^ the footing that the 
estate though impartible must still be 
regarded as joint family property for 
the purpose of succession, had been 
somewhat shaken by the decisions in 
Sartaj Kuari v, Deoraj Kuari (5), 
Venkata Surya Eao y. Court of Wards 
(9) and Gangadar Bama Bao v. Baja 
Pittapv/r (lO) and the two later 
decisions in Tard Kumari v. Ghaturhkuj 
Narau^n. Singh (6) and the Bettiah Baj 
case Bishun Prakash Narayan Singh v, 
Jariki Boer (11), As to the Telwa case 

(6) their Lordships definitely remarked 
that 

this case cannot now, in their Ijordships* 
opinion, be treated as laying down any pro* 
position of law for the purpose of the present 
case, as. it does not deal with the question 
whether an impartible estate is to be treated 
for purposes of succession as joint family pro- 
perty or with the legal consequences that fol- 
low if it is." • 

The BetUah Baj case (11) contained 
some obaeryatioQs going much further, 
but they^ were explained by Lord 
Dunedin in Baij Nath Prasad Singh v, 
Tej Bali Singh (2), Beviewing the 
cases their Lordships re>afdrmed the 
early decisions of the Board, which had 
applied the test whether the facts 
showed a clear intention to renounce 
or to surrender all interest in the im- 
partible estate. In particular refer- 
ence was made to Chowdhry Ckintamun 
Singh y . Mt. Nowlukho Konwari (12) 
where there had to some extent been a 
separation in the family, but it was 
held that the question was, whether 
thgi plaintiff's father and his branch had 
waived their right of succession and 
had impressed upon the taluka the 
character of separate property. Hav- 
ing examined some of the other oases 
also their Lordships concluded ; 

" Those authorities " ia their Lordships* 
opinion, go far to support the inferenoe de- 
dnoed by Kamasam, J., from an examination 
of the oases, that In order to establish that an 
impartible estate has ceased to be Joint family 
property for the purpose of sneoession, it ia 

Hii) [18991 S3 Mad. 883=26 I. A. 88=7 Sar. 

481 (P. 0.). 

<1P) A. I. B. 1918 P. C. 81=47 I. C. 884=45 
I. A. 148=41 Uad. 778 (P. a). 

11) A. t B. 1920 P. 0. 84=63 1. 0. S89 (P. 0.). 
13) [1875] 1 Oal. 158=3 1. A. 268=8 Sutber. 
304=8 Sar. 587 (P. 0.). 
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necessary to prove an intentiou expressed or 
implied on behalf of the junior ■■membore of 
ttjo family to give up their chance of succes- 
sion to the impartible estate : p. 127." 

Their Lordships next proceeded to 
deal with the grounds of separation, 
and thought that the f.^cfc that the de- 
fondant’s ancestor bad been set aside 
by usurpation in favour of the younger 
brother was not of itself sufficient to 
show that the other line had thereby 
lost their rights as members of the 
joint family to succeed to the estate 
on failure of his line. Their Lordships 
held that the fact that the members of 
the joint family had exercised their right 
of partition over their partible property, 
would not divest them of their interest 
in the impartible estate over which 
they had no right- of partition, for it 
certainly could not be put upon the 
ground of surrender or renunciation, 
there being nothing in the fact of these 
partitions of their partible property to 
suggest any intention of renouncing 
their rights of succession to the imparti- 
ble estate, nor the receipt of any con- 
sideration for such renunciation. As 
regards the evidence relating to sepa- 
ration in food, worship and estate, their 
Lordships attached very little import- 
ance to separation in food and very 
little weight to the absence of .joint 
worship, and found that the alleged 
separation of the defendant’s branch 
inter se was not conclusive. 

Thia^ case therefore is the clearest 
authority for the proposition that a 
mere separation in food, mess or worship, 
that is to say, in the general status of 
the family, or even a partition of the 
partible property inter se, would not 
destroy that notional jointneas which 
entitles a member of the junior branch 
to succeed to the impartible estate, and 
that the presumption of jointness can ’ 
be rebutted only by showing that there 
was ,, 

"an iatention expressed or implied oa. behalf 
of the junior members of the family to give up 
their ohanoe of euooession to the impartible 
estate.*’ 

In the case of partible property wberoi 
separation involves a division and sepa- 
rate possession of shares by each sepa- 
rated member, every fact, which shows 
that the members are not living as one 
unit and are either separate in residence, 
mess, worship, business or onltivation, 
wonld be some evidence of disunion. 
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iBufc in fjho case of impartible 'property 
jv/hero tlie estate cannot be divitled and 
a separated junior member cannot get 
any sharo on a partition, ordinary facts, 
which would be some evi'ience of sepa- 
sratiOQ with regard to partible property, 
would not be sufficient. Separation of 
the general status of the family does 
not necessarily imply a clear intention 
to renounce or surrender the right to 
^succeed in case succession opens. There 
imusfc be such evidence, direct or cir- 
jcumstantial, as would show an intention 
hxpressed or implied to give up the right 
to succession. We do not agree with 
|tho learned advocate for the appellants 
'that in the absence of direct and posi- 
jtivo evidence showing a cleat abandon- 
ment or renunciation of the right to 
ssucceed, more circumstantial evidence 
and inferences deducihle from conduct 
; would be wholly insufficient to prove an 
expression of an intention to give up 
such right. No hard and fast rule can 
be laid down as to the quantum of evi- 
dence required for such proof. The 
passage quoted from their liordships* 
judgment itself states that the inteution 
may be expressed or implied. Such in- 
tention therefore can be implied both 
from circumstantial evidanoe and from 
the conduct of the parties. But the 
iconclusion must be irresistible and the 
circumstances must point not to mere 
separation in general status but separa- 
tion relating to the impartible property 
itself, that is to say, an abandonment 
of the right to succeed to it. 

Many of the passages quoted by Ijord 
Donedin in Baij Nath Prasad Singh v, 
Tej Bali Singh (2), from previous judg- 
ment of their Lordships go clearly to 
establish that the separation to be pro- 
ved is one relating to the impartible 
estate itself. In view however of the 
latest clear pronouncement, it is not 
necessary to elaborate this point, any 
further. 

The learned District Judge has dis- 
cussed this question at considerable 
length in connexion with his finding on 
Xssne 2 (pp. 120 to 129). He has 
devoted cousiderable, thought to the 
consideration of the question whether 
the Telwa case (6) was an authority in 
support of the defendant's contention. 

He concluded, to quote his own words: 

"The Telwa case (6), does, by necessary im- 
plication, repeal the contention that there can' 


ba no separation without relinquishment by the 
junior memi-er of his contingent right of sua- 
cession" (p. 127, line 26.) 

He further thought that 
^thore is no diSarence batwean partible and 
i ' partible property in this respect so that a 
Bpparatioo can ba brought about merely by the 
unequivocal expression an intention to that 
effect by any member of the family. It is how* 
ever clear to my mind that a member who thus 
brings about a separation mty be fhe holder of 
the impartible pro part V hi nself (p. 128, line 12), 

. . , The reb(;a o^se (G) is an instance of a 
holder of an impartible estate determining 
the contingent right of the junior m'inber 
by giving expression to a clear intention on 
his part to separate (p. 126, line 22)." 

Finally he remarked : 

It must therefore be taken for granted 
that the Teltoa case (6) stands aa a clear 
authority for the proposition that a separa- 
tion is posatble in a family owning impartible 
property alone without any relinquishment 
hy the junior membsr of "his ooatiogmt right 
of succession fp. 129, line 20).'' 

It may hare ’be pointed out that 
their Lordships in the case of C^tnfa- 
mua Singh v. NawluJcho Konwari (12) 
had remarked : 

"The pUintifi'a father and his branch had 
waived their rights of succession, or by their 
jiiut action impressed upon the taluka -the 
character of separate property" 

and not' to the individual volition of 
the holder of the estate for the time 
being. In view of the proDOuncement 
in the latest case It is quite clear that 
the learned District Judge has approa- 
ched the case from a totally wrong stand- 
point inasmuch as he thought that it 
was wholly unnecessary to establish any 
relinquishment of the right of succes- 
sion, We must therefore examine the 
facts found by him or disclosed by the 
evidence from this new angle of vision. 
Eight circumstances were relied npon 
by the defendant to establish separa- 
tion between the two brashes. They . 
are enumerated at pp. 129 to 130 and 
have been discussed at pp. 130 to 143. | 

We shall take them in the order in j 
which they stand. 

Point 1. — The first point is that j 

the claimant is too distantly related r 

to the alleged common ancestor, and 
that accordingly the presnmption of j 
jointness, becoming weaker aft ar eaw 
generation, has altogether disappears* 

A shorter pedigree is. given by the ^ 
learned Judge at p, 96, which shows we 
descendants of the common ancestor 
Baja Bodh Mal, according to the plain* , 
tiffs, which, as we shall show* jate^ 
has been satisfactorily- estabiisned 
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The last male holder wag fche gevenfch 
in degcenfe from the common ancestor. 
Indarjit, the deceased father of Bal- 
bhaddar, who was alive when Raja 
Kaushal Kighor died, was eighth in 
desceat from him. No doubt in the 
■joage of a partible estate such a distant 
'relationship would indeed leave but a 
I very ^ weak presumption of jointness. 
But if in the case of an impartible 
estate no occasion for such succeggion 
has 80 far arisen, the presumption of 
; law cannot disappear. The burden still 
' 18 on the party who alleges that the 
estate was the separate property of the 
last male holder. The relationship of 
theolaimant wag equally distant in Earn 
l^undan Singh v. Janki Koer (13), but 
no argument was addressed to nor wa3 
it suggested before their Lordships 
that the distance of relationship was 
in itself sufficient to destroy the pre- 
flumption. As a matter of fact in many 
of the oases . relating to impartible pro- 
perty the pedigree as a rule has been a 
long one. In particular wa may refer 
to the pedigrees in Naraguntij Lutch- 
meedavnindh v. Vengdmd Ndidoo (14) as 
.given in Nardgdnty Achmnidgdru v. 
Venkdtdchdldodti Ndyanivdru (15) and 
StTee Edjdh, Ydnumuld Venkdyamdh v. 
■StTec Edjdh Ydnumuld Booohid Vankon~ 
dora (16) as given in Sree Rajah Yanu^ 
tnula 0avuridevdmma Gam v. Sree 
Bajah Bamandora Garu (17). They 
are both set forth in the judgment of 
Bamesam, J., which was affirmed by 
their Lordships of the Privy Council. 
In Annadana's case (l) itself the rela> 
tionship was also fairly remote. The 
learned Judge has not held this oir- 
oumstanoe to be fatal, but has merely 
flOQsidared it to weaken the presump- 
tion. 

Pot'wi 2 — Separation in residence, 
moss and worship for a long period is 
next relied upon. There is no doubt 
that there is evidence which the learned 
Judge has accepted showing that on 
the death of Baja Bodh Mal his eldest 
son Bhawani Mal became the Baja and 
made a babuai grant to his youngest 
brother Anand Mal, who is alleged to 

(18) Ll99d] :i9 0al. 628=23 1. A. 176=8 Sar. 

851 (P.0,). 

(U> [1862] 9 M. I. A. 66=1 W. B. 80=1 
* ■ Sathar 560=1 3<»r. 826 (P.O.). 

415) [1832] « Maa. 2504 

[18711 18 U. 1. A. 888=13 W. B. 21 (P.O.). 
rtTj 6 M. H. 0. B. 98. 


be the ancestor of Indarjit. This 
happened some 200 years ago, and 
a share in one of the villages so gran- 
ted, viz., Dharamuer, is still in the 
possession of Balbhaddar. The learned 
Judge has thought that Ex, P.7 (p. 133) 
shows that 

*' the descendants of Ananci M*I ware living 
in village-Dbafamner ever siaotj 1933,” 

He has then thought that: 

“ it is fair to presume that aver since the 
grant Anand Mala descendants have been 
living in this village.” 

The learned Judge is wrong in both of 
his conclusions. All that Ex. P 7 in. 
dicates is that the village, though in- 
eluded in the raj, was a babuai pro- 
perty in the possesaioa of the col- 
laterals, and that it was settled by 
Govarnment directly with them. Thera 
is nothing in this rubkar to suggest 
that these grantees had even built any 
house at Dharamner and wore residing 
in 'that village at that time. As a 
matter of fact, Dharamner is only ten 
miles from Majhauli, and it is not im- 
possible for the younger members of 
the family to live at Majhauli and man- 
age their estate in Dharamner. Much 
less is there any justification for pre- 
suming that the descendants of Anand 
Mal have been living separately ever 
since the making of*the babuana grant, 
which took place soma 200 years ago. 
The oral avidonoe of the defendant can- 
not satisfactorily establish such sepa- 
rata residence for a period prior to the 
Mutiny, as the witnesses cannot speak 
of it according to their personal know- 
ledge. Thera is, howsver, the undoub- 
ted fact that Indarjit and his family 
are living at Dharamner and not oc- 
cupying any ppt of the residential 
quarters at Majhauli. It may therefore 
be taken that at least from about the 
time of the Mutiny or a little earlier 
there has been separate residence and 
consequently separate messing. The 
finding of the learned Judge (p. 131, line 
3) that the descendants of Anand Mal 
have been separated iu' food and resi- 
denea from the holder of the estate for 
more than 200 years cannot be aooep- 
ted. Ha has however conceded that 
mere separation in food and residence 
is ordinarily inconclusive (line 8), par- 
tioularly as he found that 

“ there ie no evidenoe to show that the 
desoendaota of Anand Mal built up a separate 
house (line 28 ).” 
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Tho Siitno remarks apply to the sepa- 
riibion m worship. The learned Judge 
has con CO led (p. 131, li ne 33) that 

“ thoro is no evidence on the record to 
show tlio state ot aflairs before the time of 
Indarjit Mai.'* 

But there can be no doubt tliat during 
the lifetime of Indarjit and since his 
death there has been no joint worship 
and no attendance on the occasion of 
religious festivals for the performance 
of periodic worship; and that the two 
faoailies have separate priests or gurus. 
As regards tljo oral evidence relating 
to a Tulsi Chaura (a platform with a 
Tul si plant on it), the learned Judge 
has thought that the evidence was 
utterly unreliable, aud had been pro- 
duced in order to introduce a feature 
which had been referred to in the 
Tclwa case (6). His ultimate finding 
was that the total separation in wor- 
ship afforded a very strong indication 
of a general disruption of the family 
connexion. 

We have already referred to Konam- 
maVs case (l) in which their Lordships 
of the Privy Council remarked that the 
circumstance that the defendant’s 
branch had not any part assigned to 
them in the annual festival of the local 
temple in which tho jagirdar took a 
prominent part, has no bearing on the 
present question. In our opinion when 
there was separate residence, it is not 
at all surprising that there should be 
regular attendance for purposes of wor- 
ship at different temples. There is no 
suggestion that the members of the 
junior branch changed their religion. 
A mere separation of the place of wor- 
■ship does not in our opinion imply any 
intention on the part of the junior 
members to give up their right of suc- 
cession to the estate. 

Point 3, — Reliance was next placed 
on want of social intercourse. ' Indeed 
the oral evidence led on behalf of 
the defendant was to the effect that 
there was actually enmity or hostility 
between the two branches, and that in- 
vitations were not issued to the mem- 
bers of Indarjit’s family on festive oc- 
casions and marriages and other cere- 
monies. It seems to us that the evi- 
dence on this, point is somewhat ex- 
la ggerated, bnt assuming that this 
was so, the mere existence of strained 
relations would not be tantamount 


to an abandonment by the junio^ 
branch of their rights of succession.' 
On the other hand they might very 
well entertain the hope of ultimate suc- 
cession, and look forward to the day 
when the last holder who had no male 
children died, leaving a widow whom 
they could supersede. We think that the ^ 
learned District Judge has attached too 
great a weight to the supposed estrange- 
ment, between tho two branches aa 
showing a complete separation. 

Point 4. — It is in evidence that 
Indarjit Bahadur Mai as well as Bal- 
bbaddar Mai had been mortgaging and 
selling little parcels of their share in 
village Dharamner without reference to 
the Raja, The learned Judge has not 
attached any value to this fact,, but has 
considered that it may contribute its 
quota to the cumulative effect produced 
by the other oiroumstances. We have* 
already referred to KonammaVs case (1)’ 
where their Lordships remarked that 
the separation or partition inter se^ 
among the members of the junior branch 
of their partible property was no evi- 
dence of the abandonment of their right 
of succession. The junior members are 
entitled to deal with their partible pro- 1 
party in any way they like, and their 
action cannot imply any intention on 
their part to give up their chance of 
succession to the impartible estate itself. 

Point 5, — The learned Judge has 
relied strongly on the fact that no 
financial help was given to Indarjit's- 
branch by the holder of the estate and 
has considered that this circumstance 
fortifies the conclusion as to the com- 
plete severance. The evidence on thia 
point leads us only to a period of the 
last 30 years, and it may be assumed 
that during Indarjit’s time no financial 
help has been received by his family- 
At least thei^e is no reliable evidence 
on behalf of the plaintiffs to prove that^ 
it was. This branch had been given! 
some villages as a grant, and it is not> 
strange that they did not expect any 
further help from the estate. Such a. 
circumstance would be strong evidence- 
in the case of an ordinary joint Hindo 
family qua their partible estate, but is- 
not of the same impartanoe in the case* 
of a succession to an importible estate. 

Point 6. — The strongest reliance* 
has been placed on behalf of the defen*- 
dant on certain admissions of sepac*’* 


1930 Ram Sundab Mal v. Gollr. of aoBAKHPUR (SuUiman, J.) Allahabad 806 


'tiOQ by stiat)6tD6iit and conduct of Indar* 
jit and Balbhaddar, Raja Kaushal 
Kishor died on 7th January 1911 and on 
his death the name of his senior widow 
Mt, Rani Shyam Sunder was entered in 
the revenue papers in respect of the 
villagea forming part of the estate, and 

no claim was put forward 
by Indarjit in the revenue Courts, In 
para. 26 of the plaint there was a sug- 
gestion that Indarjit and Balbhaddar 
tried to taka possession of the raj but 
were unsuccessful. This in our opinion 
is not a true statement. As a matter 
of fact, three sucoessiva Collectors. Mr. 
(now Sir) J. H. Simpson, Mr, Silberrad 
and Mr, Collet have all stated that no 
claim to the estate was put forward on 
behalf of Indarjit or Balbhaddar. We 
accept that statement as perfectly cor- 
rect, It may therefore be taken for 
granted that no attempt was made by 
Indarjit or Balbhaddar soon after the 
death of Raja Kaushal Kishor to assert 
their right of immediate possession, but 
mere omission or silence is not neces- 
sarily an admission of want of title. 

It IS also clear that the suit was in- 
stituted after considerable delay and in 
fact within two days of the expiry of 
the period of limitation, and not till 
<ssrtain speculators had oome on the 
scene and acquired a. portion of the 
sstate by way of speculation. The 
defendant further relies on certain posi- 
tive acts which it is suggested, amounted 
to a clear admission on the part of 
Indarjit^ So far as the three District 
Oolleotors referred to above are oon- 
oerned, they all admit that they had no 
personal talk with Indarjit himself, and 
their interviews were with Balbhaddar 
alone : Mr, Simpson (p. 591, line 26) ; 
Mr. Silberrad (p. 593 line ll) ; Mr. Col- 
let (p. 82). So far as the oral conver- 
sations go, although one may suspect 
that Balbhaddar might have been speak- 
ing both on behalf of himself and bis 
lather, it is legally impossible to bind 
Indarjit by what Balbhaddar might 
have said, partionlarly when there is no 
evidence on the reoord to show that 
Balbhaddar had authority to speak on 
hebalf of Indarjit. It does however 
appear that when Mr. Simpson was ap- 
proaohed by Balbhaddar for the grant 
of some soholarsbip for the education of 
Biilhhaddar's son, because he would bo 
the next heir to the astate, an objeotioa 


was raised by Kedar Narain Mal, who 
asserted that he himself was in the 
senior line. An enquiry was ordered by 
the Collector through Mr, Ganga Ram, 
a Deputy Collector, The report of the 
Sub" Divisional Officer is printed on 
p. 377, and shows that he took down 
the statements of a number of people 
and ultimately came to the conclusion 
that Indarjit*s branch represented the 
senior line. In that proceeding Indarjit 
was admittedly represented by a vakil 
and he filed a genealogical table of 
Dharamner Babus and also filed a copy 
of judgment of 1867, if not also other 
evidence, and also examined no less tbau 
22 witnesses. Thus Indarjit was fully 
aware that the enquiry was going on 
and was taking an active part in the 
proceedings. The enquiry was based 
on two assumptions. One was that 
Daryao Mal was in the senior branch, 
the dispute being confined to the ques- 
tion whether Indarjit or Kedar Narain 
represented the senior line of Daryao 
Mai’s branch, and the second was the 
assumption that succession had not 
opened out at that stage. No doubt by 
implication it may be said that Indarjit 
by his conduct was accepting the posi 
tion that the death of the Raja had not 
opened out the succession to him. On 
the other band, it may well be urged on 
behalf of the plaintiffs that Indarjit 
was merely trying to lay the foundation 
for bis claim by removing the first 
obstacle placed in his way by Kedar 
Narain. If he succeeded in procuring 
all the available evidence and establish- 
ing that be represented the senior 
branch, there would be time,enough for 
him to claim the estate, later. In this 
connexion it may also be pointed out 
that the report shows that the Rani’s 
servants were taking an interest in this 
enquiry, presumably on the side of 
Kedar Narain. 

But the strongest answer to the defen- 
dant’s contention is that the state of 
jointnesB or separation has to be con- 
sidered at the time when the succession 
opened, vis. 7th January 1911, and not 
sabaequently, though the subsequent 
conduct of the parties may be some evi- 
dence of such separation. If in January 
1917 Indarjit was entitled to succeed, 
he did succeed automatically by inheri- 
tanoa, and unless there has subsequently 
been a surrender or relinquishment of 
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his estate by him, any admission of hia 
would nob destroy his right. We can- 
not take these proceedings in any way 
to indicate that Indarjit, knowing that 
he had succeeded bo the estate, definitely 
abandoeed his claim and relinquished 
his rights, surrendering them in favour 
of the Ejani. At best the proceedings 
show that Indarjit was nob fully cogni- 
zant of his legal rights, and this is not 
to be wondered at in view of the im- 
pression which had prevailed in India 
in consequence of the Telwd case* But 
there is also a possibility that Indarjit 
was trying to establish that he repre- 
sented the senior line as a first step 
towards the acquisition of the estate. 

It may further be pointed out that 
the case of the defendant was that there 
was a custom in the family under which 
a widow could succeed. It is therefore 
also possible to attribute the conduct 
of Indarjit to a belief in his mind that 
such a custom existed, though this 
hypothesis is not a very probable one. 

A few other facts in this connexion 
have been referred to by the learned 
District Judge. Although Balbbaddat 
Narain did not succeed in getting the 
scholarship for his son from the Collec- 
tor, the junior Hani granted a scholar- 
ship of Hs. 8 per month to his son from 
her private purse and later, after the 
death of the junior Kani, it was con- 
tinued and then enhanced to a sum of 
Bs. 50 per month distributed among the 
four sons of Balbhaddar Narain. The 
receipt of these scholarships by Bal- 
bhaddar has not been pleaded as 
amounting to any estoppel against him, 
and would not in our opinion amount 
to such estoppel. The scholarship was 
granted by way of a gratuity as an act 
of grace and favour and not as consi- 
deration for any relinquishment of Bal- 
bhadar’s right. There can therefore be 
no estoppel against him on this ground. 
We think that these circumstances are 
not sufficient to show that as a matter 
of fact there had been a complete sepa- 
ration and an abandonment of all right 
to succession and a renunciation of the 
inheritance before 7th January 1911 
when Baja Kausbal Kishor died. 

Point 7. — The next circumstance re- 
lied upon by the learned counsel for 
the, respondent is the succession of 
women to the estate. The learned 
Judge has not accepted this contention 


and has found under his Point 7, that 
there is no instance in the family of a 
widow succeed iug to the estate in the 
presence of joint collaterals. Three in- 
stances were relied upon on behalf . of 
the defendant, and these instances 
have been discussed by the learned 
Judge in his finding on l^sne 3 relating 
to the custom set up by the defendant. 
The plea of custom of the admission of 
a widow to succession to an impartible 
estate has not been pressed before us,, 
but the three instances have been re- 
lied upon as showing a separation. It 
cannot be denied that if the defendant 
were to establish as a fact that at any 
time since the death of Bodh Mal a 
widow succeeded to the estate as Ban! 
and held it to the exclusion of the next 
heir representing Indarjit's branch, so 
as to destroy their right, the necessary 
conclusion would be that there was a 
complete separation in the family and 
the right to succeed would not be re- 
vived after the succession has opened 
once again. The succession of a widow 
to the exclusion of an ancestor of 
Indarjit would in any case be very 
strong evidence to prove the separation 
in the two branches. But in our opi- 
nion none of the three instances satis- 
factorily establish the case put forward 
by the defendant. 

Eeliance is first placed on the saooes- 
sion of Bakht Kunwari when her bus* 
band Baja Bhim Mal died childless- 
The only evidence on which this pw^ 
is based is a decree, dated 30th May 
1908, a copy of which was found on a 
record kept in the record room of tbo i 
District Judge of Gorakhpur which waft 


ent for by the plaintiffs. 

As this is the first time that we have 
ef erred to this decree, it is necessary to 
►oint out that its genuineness was very 
trongly challenged on behalf of the 
lefendant. The learned Judge oonsi- 
iered this point at considerable leugth 
it pp. 100 and 101, and came to the 
onolusion that this is a genuine co^t* 
pnd so is also a pedigree found on the 
ame record. These documents ft* 
irinted on pp, 3 and 1 of the 
nental Becord No. 3. We tested m 
[enuineness of this copy in 
vays. We satisfied ourselves thafeJr* 

0 Eegn, 13 of 1808 which 
orce in December 1808 the 2ila Ji 
* the District Court had jurisdiw 
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to try all suits of a civil nature, no 
matter bow high its valuation might be: 
vide, Begu.^ 2 of 1803. S. 3, and that 
his iuriadiction was only subsequently 
restricted. We also found that the 
seal of the Zilla Court had to be li 
inches in diameter (Begn, 2 of 1803, 
8. 14) and that the seal of the Provincial 
Court of appeal had to be two inches 
in diamater and did contain the words 
the Sea*l of the Provincial Court of 
appeal.” (Begn. 4'of 1803, S. 5). Ex. P.4 
bears impressions of seals which are not 
decipherable, but another copy of it 
which is not marked as an exhibit and 
which was also on the same file and is 
before us shows that there are seals on 
it. There are impressions two inches in 
diameter in- which the words ** Baada- 
lat Appeal llaqa Benares” can be read 
and so also the year 1212 Fasli. The 
paper and the writing on these appear 
to be old, and the learned District 
Judge, ^ in spite of matters alleged to be 
suspicious which were brought to his 
notice, came to the conclusion that 
they were genuine copies. 

Fortunately for the plaintiffs their 
learned advocate' has discovered the 
report of ' that very case when the 
matter came up in appeal before the 
Sadar Diwani Adalat. That case is 
reported in S, D, A. (N. W, P.), Vol. 2, 
p. 169, and' reproduces the same pedi- 
gree. It is interesting to note that 
Mr. Machnaghten in his Principles and 
Precedents of Hindu Law, Vol. 2, p. 192, 
has quoted this very pedigree in order 
to illustrate a rule of Hindu law rela- 
ting to adoption. In the judgment of 
the Sadar Diwani Adalat the full pedi- 
gree down to.Daryao Mal is given. 
We do not rely upon these reports as 
any evidence in the case at all, but 
merely to confirm our view that the 
copy of the decree filed in the Court 
below which was admitted as evidence 
by the learned District Judge is a 
genuine copy. The decree merely 
shows that Shamsher the eldest eon of 
Daryao Mal came to Court on the at- 
legaftion that Ban! Bakht Kunwari had 
given away the raj to his father Par tab 
Mal and made him the represehtattve. 
This fact was denied by the defendant 
Bani Dilraj Ennwari, whose name was 
bronght on the record after the death 
of her huBbaud Bajii Ajit Mal, and it 
Iras lafeBO asserted on her behalf that 


Bakht Kunwari had no such authority* 
It was found as a fact that although 
Bakht Ku Dwari bad attempted to give 
the raj to Partab Mal, the cfaaukidars 
of the district and the other Bajas had 
assembled and given the raj to Shoo 
Mal, and that Baja Sbeo Mal and after 
him Baja Ajit Mal were the persons en- 
titled to the raj and not Partab. We 
fail to see how this circumstance can 
establish that Bakht Kunwari actually 
succeeded as Bani to the exclusion of 
the next heir so as to biing about a 
complete separation. The judgment 
does not say that the Bani herself suc- 
ceeded to the estate, but that she at- 
tempted to give it away to Partab 
when her husband was killed. This, 
therefore, furnishes np instance of any 
importance. 

The second instance relied upon on 
behalf of the defendant is the succes- 
sion of Bani Dilraj Kunwari. The dec- 
ree referred to above shows that on the 
death of Ajit Mal his widow Bani Dil- 
raj Kunwari was brought on the record 
and the suit was continued as against 
her, but in the body of the judgment it 
also appears that she not only pleaded 
bnt led considerable evidence to show 
that when Tej Mal the son of Sarabjit 
Mal was born, Baja Ajit Mal went there 
on the 12tb day after the birth, and 
having invited all the people of the 
village, and the bawan ceremony and 
worship performed, and Baja Ajit Mal 
and Bini Dilraj Kunwari took Ajit Mal 
as their son (Supplemental Record, p. 7, 
line 22). The finding at p. 8, line 20 

WdS ! 

** When Tej Mal, son of Babn Sarabjit Mal 
Was born Raja Ajit Mal and Bani Dilraf Kan* 
war defendant took him as their son, but sinoe 
the death of Raja Ajit Mal, Rani Diiraj Kan- 
war defendant his widow is in possession.*' * 

It is, therefore, plear that in the 
presence of an adopted son Bani Dil- 
raj Knnwar could not by any means 
succeed to the estate, and she took 
over possession merely because the ad- 
opted eon was a minor ' boy. This is 
by no means an instance of the exclu- 
sion of the junior branch which des- 
troyed their jointness. The result of 
the adoption in fact was that the two 
branches of Lakshmi Mal were absorbed 
into one and represented the senior 
line. 

In this connexion we may also refer 
to a book called Viswan Vansa Yatika 
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^ I rid ]triyJv..d and published in 1387 
Vvhici} giV33 a history of this family 
pros I ui 11 . illy in accordance with the 
tiaditions handed down in the family. 
iNG serious objection to the admissibi- 
lity of this book appears to have been 
raised in the Court below, nor has it 
been seriously objected to before us. 
Presumably it has Imeu admitted in 
ovidence on the supposition that it con- 
tains either the statement made by a 
jierson possessed of special means of 
knowledge (R. .3'2, Kvidence Act) or con- 
tains a record of the custom in the 
family. Extracts from this book have 
been ludijtod from pp. 155 to 165, The 
list of the Rajas omits the name of 
Bakht Kunwari, but mentions Rani Dil- 
raj Kunwar (p, 167)* But on p. 159 
it is pointed out that when Raja Tej 
Mal was born, Maharaja Ajit Mal went 
to bis place of birth and taking off his 
turban from bis head put the same on 
the head of bis nephew, and that on 
the death of the Maharaja the same boy 
had a right to sit on the gaddi, but 
that the widow took the manage- 
ment of the raj in her own hands. 
Later when Tej Mal was 16 years old 
he sat on the gaddi in 1815. Part of 
the extract which is not printed and 
which ought to be a continuation of the 
Slat line on p. 164 shows that she gave 
the raj to Tej Mal before she actually 
died. The learned counsel for the res- 
pondent relied on this passage, which 
says that she reigned for 12 years as 
Rani and wanted to give the raj to her 
daughter. But apparently this was 
so because her adopted son was a minor 
boy still under age. 

In this connexion reliance is also 
strongly placed on the Kaifiat Mahtawi 
•printed on pp. 177, 179 and 181, which 
go to show that on the death of Raja 
Ajit Mal the zemindar! tenure was 
settled from 1216 to 1222 fasli with the 
attorney of Rani Dilraj Kunwari, and 
that the settlement was continued till 
1224 fasli when Tej Mai's name was en- 
tered on the death of the Rani. The 
entry in the revenue papers merely in- 
dicates possession and is not any con- 
clusive evidence of title. We may also 
point out that the judgment dated 30th 
May 1808 between Ramesbwar Bahadur 
who belonged to Indarjit's family and 
Rani Dilraj Kunwari would -outweigh 
entries in settlement papers made .30 


years afterwards, based presumably on 
oril information received. The case of 
Rani Dilraj Kunwari is therefore, not 
an instance of a succession to the exclu- 
sion of the junior branch, 

The third mstauee relied upon is that 
of the defendant Rani Shyam Sunder 
Kunwar, The learned District Judge 
has summarily rejected this, and we 
fully agree with his view. Barring the 
fact that there has been deltfy in the 
institution of suits which may be ex- 
plained away on various suppositions 
and the circumstance of the request for 
the small scholarship for Balbhaddai's 
boy, there is nothing else to show that 
Rani Shyam Sunder Kunwari’s snoces- 
sion was accepted by Indarjit and is an 
instance in point. The suit is brought 
within 12 years and before her right to 
retain the property has matured by 
prescription, and the question which we 
have to decide is the state of the family 
before she took over possession, viz, when 
her husband died. 

Point 8. — The last point relied upon 
by the respondent is the extent of the 
babuai grant to Anand Mal. The 
learned District Judge has himself not 
thought much of this point. On behalf 
of the defendant it was suggested that 
the babuai grant might have consisted 
of 133 villages which was nearly one- 
third of the entire estate. In the first 
place the babuana grant itself was de- 
nied by the defendant, and the argu- 
ment is based merely on an alternative 
ground. In the next place it is not at 
all clear that the villages ‘so granted 
amounted to anything like one-third of 
the entire estate. The learned Judge 
has discussed this matter on p^ 142 and 
has pointed out that the area covered 
by the talukas now in the possession of 
the Rani would have comprised about 
1,454 villages. Even if the area granted 
to the junior branch would now be re- 
presented by 133 villages* it 'does not 
follow that 200 years ago this area 
would have been of a very great value, 
for aught one knows it may all then 
have been jangle land and small in com- 
parison -with the bulk of the estate. We 
agree with the Court below that the de- 
fendant has failed to make out this 
point. 

This disposes of all the points whioh 
were relied upon on behalf of the de- 
fendant in order to prove a oo.mplete 
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reparation of the two branoheSi so as to 
destroy the right of succession. As re- 
marked above the learned District 
Judge was labouring under a wrong idea 
that a dififerent principle had bean laid 
down by the Telwd case, which was 
binding upon him. For instance at p. 120, 
line 8, he remarked that there was never 
any renunciation by Dikshmi Mal and 
Anand Mal and their descendants of 
their contingent right to succeed to the 
estate. At p. 123, line 44, he thought 
that for the purposes of succession to 
an impartible estate the general status 
of the family had to be taken into con- 
sideration. Finally at p. 143, line 5 he 
remarked: 

It IS tru6 that thsrs is no OTidence of a de- 
finite partition between the families or of a 
relinquishment of the right of succession 
by Indarjit Mal or by any one of his ances- 
tors. But in view of my finding on the legal 
aspect of the question 1 think these elements 
am not necessary to constitute Reparation in a 
family holding impartible property alone,** 

On an oxamination of the entire evi- 
denod referred to by the learned Dis- 
trict Judge, and after weighing all the 
circumstances brought out by him, we 
■are unable to agree with his conclusion, 
in the light of the recent pronounce- 
ment of their Lordships of the Privy 
Council. Wa think that the burden lay 
heavily on the defendant to establish 
that the estate was held as his separate 
property by Baja Kaushal Kishor and 
that a separation had been brought 
about by an intention expressed or im- 
plied on the part of the junior branch 
to relinquish their right to succsssion 
to the impartible estate whenever a suc- 
cession opened. We are of opinion that 
the evidence led in the present case 
falls-short of making out of such a case. 
We must therefore hold that it is not 
established that Baja Kaushal Kishore 
was separata from Indarjit Bahadur in 
the sense that the latter had lost all 
right tc succession in case the former 
died without a child and without having 
disposed of his estate in bis lifetime. 

We now come to the question of the 
Pedigree which has been found by the 
Court below in favour of the plaintiffs 
and which 6nding is oballengpd on be- 
half of the defendants. The book re- 
ferred to above only indicates the senior 
line oodsisting of the successive Bajas. 
Although it supplies a few links it does 
cot make out the whole pedigree for the 


plaintiffs. Similarly the oral evidence 
adduced on their behalf cannot take us 
back to any period earlier than Daryao 
Mal. ^ But up to Daryao Mal the pedi- 
gree is established by overwhelming evi- 
dence, Not only have we the fact that 
on an enquiry ordered by the Court of 
Wards which was holding charge of the 
estate on behalf of Bani Shyam Sunder 
Kumari it was ascertained on enquiry 
that Indarjit represented the ’’senior 
branch of Daryao Mal, but that part of 
the pedigree is further established by 
other evidence in the case including the 
decree dated 5th September 1850, the 
judgment dated 24th December 1851, 
the judgment dated 30th November 
1867 as well as entries in the khewats 
which are all printed in Supplemental 
Becord No, 2 and the genuineness of 
which cannot be challenged. This por- 
tion of the pedigree has not been seri- 
ously challenged on behalf of the res- 
pondent. The attack has been directed 
against the upper portion of it between 
Bodh Mal and Daryao Mal. It must 
be conceded that if the pedigree, Ex. 
p. 6, and the decree Bx. p. 4 be 
entirely excluded from consideration, 
the rest of the evidence, oral or docu- 
mentary, is totally insufficient to 
complete these links. The genuineness 
of these documents, particularly of the 
decree, has already been considered by 
US and we have accepted it in conenr- 
rence with the view of the District 
Judge. So far as the pedigree (Ex. 
p. 6) is concerned there is a note on it 
showing that it had been dictated by 
Sham Sher Mal himself and is therefore 
in that way brought home to his per- 
sonal knowledge and fulfilled the re- 
quirement laid down in Jagatpal Singh 
v^ J dgeshar Bahksh Singh (18). This 
point* is discussed by the District Judge 
at pp^ 102 and 103 of his judgment. He 
has excluded from consideration the 
other pedigree filed by Bani Dilraj Enn- 
war on the ground that it had not been 
brought home to her. The whole of the 
pedigree is incorporated in the decree 
itself. Under Begn. 4 of 1803, S. 13, 
true copies of the original decree pre- 
served by the trial Court were to be 
deemed to be the original and admis- 
sible in evidence. Under the regnlations 
then in force the decree had to contain 

lie) [1908] 25 AU7i48=80 1. A. 27=8 Sac. 867 
(P.O.). 
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a conocfe copy of the pleadings, and the 
recital of the facts in the decree may 
then bo taken to be secondary evidence 
of the admission of the parties. The 
pedigree was admitted by both the par- 
ties and is fully incorporated ic the de- 
cree at p, 5, and brings it down from 
Bodh Mal -toDaryao Mal in its en- 
tirety. The copy of the pedigree (p. 6) 
in the same way gives us a complete 
pedigree. We consider it unnecessary 
to refer to any other evidence in this 
case which has been discussed by the 
learned District Judge, for we accept 
his finding on this question of fact, that 
the full pedigree set up by the plaintiffs 
has been made out and that Indrajit 
Mal was the next member of the family 
representing the seniormost branch in 
the event of Raja Kaushal Kishor’s line 
becoming extinct. 

The only other point which now 
remains for consideration is an alleged 
fraud on the registration. This is the 
subject of Issue 5 which has been found 
in favour of the plaintiffs by the learned 
District Judge. His findings are on 
pp. 149 to 151. 

The salo'deed by Balbhaddar in 
favour of the plaintiffs is dated 30th 
October 1922 and is printed on p. 583. 
The properties transferred are, des- 
cribed on pp. 585 and 586 and in addi- 
tion to the four villages sold a l/3rd 
share in a sitting room in the garden 
appertaining to the Majhauli kotbi in 
muballa Daudpur, Gorakhpur, was also 
sold. It is clearly estabisbed that this 
sitting room is a circular tiled shed 
about 13i feet in diameter situated in a 
corner of this garden. As compared 
with the value of the four villages this 
property was insignificant. The villages 
were situated in Tahsil Deoria which 
has a separate registration office; and 
in the ordinary course the deed ought 
to have been presented for registration 
before the Sub-Registrar of Deoria, but 
for some reason best known to the 
parties it was thought either more 
advisable or more convenient to have 
this deed registered.at the headquarters 
viz. at Gorakhpur, In order to effect 
this registration, the l/3rd share in the 
sitting room or neshisrga was included 
in the deed. The Sub-Rregistrar, when 
he found that there was some property 
within his jurisdiction, was perfectly 
justified in accepting the deed, as it 


prima facie fulfilled the requirement? 
of S. 28, Registration Act. 

The defendants however urge that the 
sitting room was not a part of the 
impartible estate, but was the self-ac- 
quired property of Raja Kaushal Kisbor 
and that in any event it would not have 
devolved upon Balhaddar and that 
therefore no title could pass to the 
vendees. It has further been urged 
that the whole object of the inclusion 
of this property was to bring about the 
registration to Gorakhpur, and • that 
there was no intention to transfer this 
item at all. 

It appears that this kothi. was pur- 
chased at auction in the name of Bulbin 
Chandrika Kunwari at an auction 
purchase in 1893 (p. 293). Later on she 
made a gift of it to Baja Kaushal 
Kisbor on 29th October 1896 (p. 297), 

In view .of S. 66, Civil P. 0., it is not 
open to the ‘plaintiffs to urge that the 
auction purchase was a benami one, and 
that the real purchaser was the owner 
of the Majhauli estate. Curiously enough 
the Dulbin is described as such owner 
in the sale certificate (p, 293). It must 
therefore be assumed that Raja Kaushal 
Kisbor acquired it in 1896 as hie 
separate property. The question whe- 
ther by incorporation during a period 
extending over 12 years the Baja could 
have converted the character of tbie 
kctbi into one of impartibility is a moot 
point and has not been gone into by the 
learned District Judge.' On behalf of 
the plaintiffs relianoe is placed on the 
case of Gurusami P&ndiyan v. Ghinna- 
thambiar (19). We however think that 
in the absence of any such plea or 
direct evidence we must assume that 
this kothi remained the separate property j 
of Raja Kaushal Kisbor and did not des* J 
cend on Indrajit as a part of the impar* | 
tible estate. It does not however follow | 
that either the vendor Balbhaddar or I 
his vendees, the present plaintiffs | 
were aware of this auction purchase I 
and the gift. The office of the Court of I 
Wards is located in this kothi, and 1 
as shown from the description I 
the sale deed, the kothi goes by the j 
name of Majhauli kothi which would be I 
understood by the. general public as s | 
property belonging to the Raj, Bam I 
Ghulam Mal; one of the plaintiffs, has I 
sworn that he was assured by Balbha fc 1 
(19) [1930] 53 1 , C, 14, I 
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dar tbaii there was a kothi and a gar- 
den belonging to tbe estate situated in 
Gorakhpur (p. 41, line 10). The evi- 
dence of Sham Batbi (p. 44) also corro- 
borates bis statement. There is no evi- 
dence to show that Balbhaddar or his 
vendees had any knowledge of the auc- 
tion purchase or the gift of 1896. The 
learned District Judge has found that 
Balbhaddar Narain Mal bona hde be- 
lieved that this property was also a 
part of the estate (p. 15 L, line 6). There 
can be no doubt that the vendees also 
laboured nnder the same belief, and that 
they all had an honest belief that Bal- 
bhaddar had the right to transfer and 
the vendees to take the transfer of this 
property. But in view of the facts now 
discovered we must hold that Balbhad- 
dar had in reality no title to it. The 
position then is that the vendor has no 
transferable interest in this item of the 
property which is of almost an insign id- 
cant value but that both the vendor and 
the vendees honestly believed that such 
an intereiit existed. This is the view 
expressed by the District Judge which 
we accept. 

The learned Judge has thought that 
it follows from these two statements of 
fact that tbe registration is valid. He 
has thought that the question of an In- 
tention to transfer can only arise when 
the property is not owned by the person 
transferring, it and is not believed by 
the parties to be owned by him, and 
that all that is necessary to validate 
the registration is that some portion of 
the property within the jurisdiction of 
the Sub-Begistrar should be included. 

It cannot be disputed that the object 
ol the parties to get registration effected 
at any particular place cannot per se 
amount to a fraud on the Registration 
Department. They are the best judges 
of their own convenience, Tbe inclu- 
sion of a bit of a property howsoever 
small does not necessarily imply any 
fraud on registration. So long as the 
parties satisfy tbe requirementa of S. 28, 
Registration Act, they are acting well 
within their powers. In tbe present 
ease there cannot be tbe least doubt 
that the main and prinoipal object of 
the ioolnsion of this item was to get the 
deed registered at Gorakhpur. If that 
were not the primary ooneideration in 
their minds, it is possihle that this one- 
thi^ share in tbe sitting room might 


not have been transferred at all. Bat 
if in order to enable tbemsalvos to pre- 
sent the deed for registration at Gorakh- 
pur they did honestly mean to transfer 
this small bit of property and bona fide 
believed that tbe property could be 
transferred by Balbhaddar, we do not, 
see any fraud against the registration 
law. We do not agree with tbe view! 
which the District Judge was inclioedi 
to take, that no question of intention 
can arise. In Harendra Lai v. Haridasi- 
Debi (20) their Lordships at p. 989 re- 
marked : 

“fhis parcel is in fact a fictitious entry, . 
and rcpreeents no property that the mortgagor 
possessed or intended to mortgage, or that the 
mortgagee intended to form part of his secu- 
rity.” 

Similarly in Biswanaih Prasad v. 
Chandra Narayan (21) at p, 016 (o/48> 

GaK) their Lordships observed ; 

*'ln coming to ttio conclusiou that this ap* 
peal must be dismissed, their Lordships’ judg- 
ment rc3;s on the view that none of the parties- 
ever inteoded that the one kauri share in- 
mauza Koihua should vest in UJit or should- 
pass by tbe mortgage from him to the mort- 
gagee.” 

No doubt those cases were distin- 
guished in the case of Durga Prasad v.- 
Tameshwar Prasad (22) which, unlike- 
tbe case before their Lordships of the- 
Privy Council, was not a case of an in- 
strument executed by the parties. 

The cases before their Lordships of 
the Privy Council were cases of a non- 
existing property and property which 
was known to both the parties not to 
belong to the vendor, and there could of 
course be no intention to transfer it. 
The present case is not such a one. Here 
the property existed and tbe parties be- 
lieved that it could be transferred. It 
seems to us that S. 92, Evidence Act, 
which excludes evidence of any oral' 
agreement modifying tbe written con- 
tract applies only as between the par- 
ties to the instrument and their repre* 
seutatives-in-interest. But even under 
tbe first proviso to that section any fact 
may be proved which would invalidate 
the document. The section would there- 
fore not exclude evidence to show that a, 
document was a mere paper transaction 
never intended to be given effect to or- 

(20) A,I.B. 1914 P.O. 67=23 li o, 687=41 LA.. 

110=^11 OaI. 972 (F.a.). 

(21) A.I.B. 1921 P.O. 8=68 LO. 770=48 I, A.. 

127=48 OaI. 509 (P.O,). 

•(92) A. I.R. 1924 AIL 697=82 IJl. 248=46 AlU 

764. 
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acbetl upon. In the present case S, 92 
cannot operate as a bar against the de- 
fendant, as Rani Sbyain Sunder, whom 
the Court of Wards represents, was no 
party to the sale deed of 1922. We 
think that it is open to her to show by 
direct or indirect evidence that the par- 
ties had no intention of conveying a 
one-third share in the sitting room, and 
that Balbhaddar had no intention of 
selling and the plaintiffs had never any 
intention of purchasing the one-third 
share in this slied which was merely in- 
cluded in thosale deed in order that its 
name may be used for the purpose of 
igefcting the registration effected at 
iGorakbpur. We think that extraneous 
evidence of this kind is admissible where 
the person challenging the transfer is not 
a party to the instrument. We may in 
this connexion refer to the case of 
Mukat Nath v. Shyam Sunder Lai (23), 
which finds support from the case of 
Ookarakonda Narstmha Eao v. Ookara- 
konda Papunna (24). 

The learned advocate for the appel- 
lants has relied on the case of Vishvd’ 
nathbkat Annabhat v. Maliappa[25)t but 
in that case the oral contract sought to 
he proved was one for reconveyance to 
the vendor. The judgment does noi 
show on what ground the learned Judges 
thought that ’they could nob allow evi- 
•denoe to be led to show the intention of 
the parties unless it be the fact that 
they thought that the case was covered 
by S. 92, Civil P. 0., because the trans- 
fer had been made by the guardian of 
the minor plaintiff. The »oth 0 r case re- 
lied upon by Mr. Peare Lai Banerji does 
not in any way help him. This is Ram 
Sumran Prasad v. Gobind Das (26). 
That was a suit brought by a rever- 
sioner to^ oballenge an alienation by a 
Hindu widow under an instrument to 
which he was not a party. The learned 
Judges found as a fact that there was a 
bona fide intention on the part of the 
widow to make a gift and that she had 
intended to part with it though the 
transferee afterwards changed his mind 
and did not take over possession. 

Accordingly we cannot hold that the 
anere fact that the vendor and the y en. 

(23) A.I R. 1929 All. 659-117 I 0. 341. 

(2;l) [1920] 43 Mad. 436=56 I.O. 519. 

^25) A.I.R. 1925 Bom. 614=92 I.O. 628=49 
Bom, 821. 

<26) A.I.B. 1926 Pat, ^582=99 1.0. 782=5 Pat. 
646, 


dees honestly believed that Balbhaddar 
owned the property is sufficient to vali- 
date the registration, even though nei- 
ther party might ever have intended 
that this should be transferred. 

But the burden of proving the fraud 
on registration undoubtedly lies upon 
the defendants. Prima facie the validity 
of the registration must be presumed 
and the defendants must place suffi- 
cient materials before the Court to ex- 
clude the case of an absence of fraud, 

The circumstances relied upon on be- 
half of the respondent are that the proi 
perty was insignificant, that the obvious 
object of its inclusion was to effect the 
registration at Gorakhpur, that being an 
undivided share it was not capable of 
immediate and exclusive possession, that 
the evidence of Ram Ghulam indicates 
that no serious enquiry was made by 
him to find out the title to it or to ins- 
pect the property thoroughly, that this 
property could not have been taken into 
account in oalculating the consideration, 
and that it conld not be made use of 
without a claim to a subsequent suit for 
partition. All these no doubt are sus- 
picious circumstances. The oral evi- 
dence of Ram Ghulam and his pairokai 
Sham Bathi is direct and is to the effect 
that a transfer of this item was actually 
intended by the parties, though the ob- 
ject was to enable the registration to 
be, effected at Gorakhpur. The exis- 
tence of this motive cannot be doubted 
but is it a necessary conclusion that, 
with the object to get the deed regis- 
tered at Gorakhpur in their mind, they 
did not also intend to transfer a small 
bit of the property ? We think that 
in the circumstances which are undoubt- 
edly established in the case there can 
be Wo possibilities. The parties might 
either have not intended that this small 
bit of property should pass from Bal* 
bhaddar to the plaintiffs or they might 
have intended that it should pass, the 
object in both the events being the 
same, viz, to enable the registration 
being effected at Gorakhpur. When 
the circumstances are capable of two 
explanations, and there is direct and 
positive oral evidenee on the side of 
the plaintiffs and there is no direct and 
positive oral evidence on the aide of the 
defendant to contradiot it, and the 
learned District Judge who tried the 
original suit came finally to the conoln* 
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sioQ fchat no ^raud had boon establishod, 
we feel very loth to take a contrary view 
in appeal. The burden of proving fraud 
lay on the defendant, and in the oiroum- 
stanoea we must hold that that burden 
has not been discharged and the alleged 
fraud not established. As there was a 
big estate at stake, it is most likely 
that the parties took legal advice in the 
matter. Indeed, it was suggested in 
the course of the oral evidence that 
there were people belonging to the legal 
profession at Gorakhpur who were inte- 
rested in this affair and were present at 
the time of the registration. There is 
no reason to suppose that they would 
have allowed the whole dead to fall 
through for want of a proper registra- 
tion on account of an absence of an 
intention on the part of both the parties 
to transfer this small item. The prob- 
abilities are that in order to effect the 
registration as desired they deliberately 
included this item in the contract of 
sale and did intend that it should pass. 
We accordingly hold that no fraud 
on registration was committed in this 
case. 

That in such an event the registra- 
tion is valid finds support from the 
view expressed in an earlier case by 
the same Bench which decided Dutga 
Prasad Sahu^s case referred to above. 
This is the case of Muhammad Abdul 
Hasan v. Fida Husain, A. Z, E. 1924. 
All, 473. The learned Judges in 
that case remark: 

“ The property, a gro7e situatad withja the 
jurisdiotioa of the Sub-Begistrar of Bodaun, 
did exist and mortgagor and mortgagee had 
reason to believe that it belonged to one of the 
mortgagors, Baqar Husain. There was no 
oolluflion between the mortgagor and the mort- 
gagee, and a fictitious property was not entered 
wth a view to obtain registration in a rcgistra* 
tion office where it would not otherwiss have 
been possible." 

As in Pahladi Lai v. Mt. Laraiti (27): 

the facta there are that the parties intended 

i j ^'be property that is the grove situ- 

ated in Ujhani ; so the condition @f the mort- 
gagor’s real title does not affect the qaestion of 

registration." 

We ihgree with this view and decide 
the issue in favour of the plaintiffs. 

^he last point relates to the alleged 
ouBtom of admission of widows. With 
the exception of the three instances of 
Bani Bakht Eunwari, Bani Dilraj Eun- 
wari and the present defendant Bani 
Shyam Sander, which we have disongsed 
{») [1919 ] 41 All. I. c. m 


at considerable length and shown that 
they do not amount to any real instance 
of such succession, there is no other 
instance cited iu the direct line of the 
holders of the Baj. 

Bub the defendant has led oral evi- 
dence to show that among descendants 
of ancestors three or four degrees higher 
than Baja Bodh Mal, who himself fiou- 
rished about 200 years ago, there have 
been such instances. Not a single piece 
of documentary evidence has been pro- 
duced in support of this case. Instances 
in order to be relevant ought to relate 
to succession to impartible estates and 
not to partible properties. As impar- 
tible estates are generally big estates, 
one would expect that documentary evi- 
dence in the form of khewats, if not of 
proceedings in Court, would be easily 
available to prove the succession of 
widows. No such documentary evi- 
dence is forthcoming. Oral evidence 
which is easy to procure has been 
lad and an attempt has been made to 
show a number of such instances. These 
instances are all said to come, not from 
the Province of Agra, but from the 
Province of Oudh. Even though it may 
not be possible to exclude such alleged 
instances as being irrelevant, it is quite 
clear that their weight cannot be very 
great when we have to consider the 
custom prevailing in the Majhauli Baj. 
In this CDnnexioD it must be pointed out 
that in para. 30 of the written state- 
ment the custom pleaded was the family 
custom of Majhauli and not any tribal 
custom. Apart from that a period of 
200 or 300 years may iu itself be suffi- 
cient for the growth of a new custom in 
some other families of which instances 
have been sought to be given. 

The learned District Judge has held 
that the alleged custom 'has not been 
established. We think that many of 
these instances quoted by the defen- 
dant’s witnesses have really not been 
proved, and the evidence taken as a 
whole is altogether insufficient for 
proving such a custom of sncoession of 'a 
Hindu widow to the exclusion of a 
member of the junior branch when the 
joint status of the family has not been 
broken. The learned District Judge has 
discussed the oral evidence on pp. 146' 
to 148, and as we are in agreement with 
bis conclusion, we do not think that we 
need discuss that evidence over again’ 
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wboti fclie point i- not very soriously 
pressed before us. 

The result, therefore, is that this ap- 
peal 13 allowed and the decree of the 
Court below is set aside, and the plain- 
uitf's claim is decreed with costs in 
both Courts. 

K.N./fi.K, Appeal allowed. 
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Boys, J. 

Ram Nath — Decree-holder — Appli- 
/cant. 

T. 

Ram Sahai — Judgment-debtor — 
'Opposite Party. 

Civil Bevn. No. 57 of 1930, Decided 
>on 29th May 1930, from order of Small 
Cause Court Judge, Allahabad, D/. 7th 
December 1929. 

Limitation Act, Art. 182 (51— Statement 
by decr'^e- bolder that previous application 
dismissed for default was filed merely to 
jave limitation will not prevent extension 
-of time. 

Whero a doote's-holder’a previous application 
for exeoution is dismissed for default,* and even 
'if he states that it was filed merely with the 
■ iotentiou of saving limitation and not with the 
inteation of eeonring execution, such appli- 
cation will extend time ; A. X. Xt 1929 All. 
625 (F.5.), held applicable. [p QU G 2] 

Zamirulhaq — for Applicant;. 

Majid AU and Sri Narain Sahai ^ tor 
■^Gppasifce Party. 

Judgment. — A dacree-holder filed 
wifchiu limitation an application for 
■execution on 25th July 1927, bub ha 
allowed it to be dismissed for default. 
!ln April 1928 contention arose in Oonrb 
■between the judgment debtor and the 
■decree- holder in regard to whether by a 
I payment which the judgment-debtor 
was making the decree was discharged 
■in full or not, and in the course of it the 
decree-holder had to make a statement, 
•and in the coarse of that statement he 
was asked how it was that if he had 
not been paid anything he had not pro- 
ceeded with his application for execu- 
tion of 26tb July, He explained his 
allewing that application to be dismissed 
for default by saying that he had never 
really iutended it as an application for 
execution, but had only filed it in order 
to save limitation. This was a dangerous 
statement for him bo make, as the re- 
ported decisions of this Court then 
stood, for Banerji; J., and myself had 


held that the mala fides of an application 
for execution could be considered, and 
if found would deprive the application 
of any effect in saving limitation. 

On 15th March 1929 a fresh appli- 
cation for execution was filed and the 
judgnaent-debfcor objected that it was 
barred by limitation. The learned Judge 
of the Court of Small Causes accepted 
this contention, holding that, as the 
decree-holder bad with his own Ups 
in the statement to which T have re- 
ferroi adnaitted that the applioatiou for 
execution was not put in with any in- 
tention to execute it, but had been pot 
in solely for the purpose of saving limi- 
tation, the application could not be held 
to save limitation. I am informed that 
the learned Judge did have drawn to 
his attention the Fall Bench decision in 
Kaya^th Go. Ltd. v. (L). Ha 

does not mention that case or the deci- 
sion by Banarji, J., and myself which 
that Full Bench overruled. He applied 
the teat of bona fides or maU fides 
exactly as it would have been applied 
if the decision of Banerji, J., and myself 
had still stood. There is no explanation 
of why he did not follow the Full Bench 
decision, but it may be because that 
decision dealt with a case where the 
mala fides had to be inferred from the 
facts of the case, and it is true that 
Sulaiman in his judgment in that case 
said that the matter might be different 
where the decree- holder admitted that 
his application was not intended as an 
application for execution. 

In principle however there is in my 
opinion no difference between the two 
cases. In the one ease the inference of 
what has been described as mala fides 
in the application for execution is drawn 
from the facts themselves ; in the other 
case it arises from the decree-holder’s 
own admission. In principle there is 
no difference. In practice boo, if an at- 
tempt were made to give effect to snob 
a difference, it would only mean that e 
decree-holder would never admit in 
future that his application was not in-* 
tended to secure execution, but only to 
save limitation. The present case there- 
fore must also be governed by the deci- 
sion of the Full Bench, and allowing 
this applicatation with costs, I set asia® 
the order of the learned Judge of t“ 
Court of Small Causes a nd direct t^ 

(1) A. I. R. 192‘9 All, 626=118 1. 0. IT (F-RK 
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the case be returned to him for disposal 
according to law. 

M,N,/r.K, Revision allowed. 
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SliN, J. 

Nathu Earn — Plaintiff — Applicant. 

V. 

Ganga Bux — Defendant — Opposite 
Party. 

Civil Revn. No, 35 of 1930, Decided 
on 16th May 1930, from an order of 
2nd Sub-Judge, Gawnpore, D/- 2nd 
January 1930, 

Limitation Act, S. 5 — Legal duty of Judge 
to determtue question of “sufficient cause" 
for extension of period — Where reviewr ap- 
plication was prima facie time barred, 
lower Court’s order admitting it without 
sufficient cause being shown for delay is 
not only irregular but without jurisdiction 
— Proceedings consequent on review must 
be set aside as of no legal effect. 

A legal duty is oast upon the Judge to detei- 
mine the question in the drst inst 4 .noe as to 
whether there is suffioient cause for extend- 
ing the period of limitatioa under Limitation 
Aot, S. 5. Where the Court below in an ap* 
plication for review which is prima facie time 
barred without determining the question of 
limitation proceeds to admit the application 
for review, the order passed by the Court is not 
only irregular but is possibly without juriadio- 
tion. If review as apparently time barred is 
admitted without cause being shown for the 
delay the entire proceedings consequent on 
such review must be set aside as of no legal 
effect : 29 I. 0. 975, Foil. [P 816 0 1] 

Shambhu Nath Seth — for Applicant. 

U. S. Bajpai and G. S. Pathak—^iot 
Opposite Party. 

Judgment. — Nathu Ram sued Sunder 
Lai, Ganga Bakhsh and Ramadheen in 
the Court of Small Causes at Cawnpore 
for recovery of Rs. 267. Notice of the 
claim could not be. served upon Rama* 
dheeu and he was exempted. Sunder 
Lai and Ganga Bakhsh in spite of ser- 
Tioe of summons did not contest the 
claim and an exparte decree was passed 
against them on 6th January 1928, 

On 6th December 1929, Ganga Bakhsh 
applied to the Court for setting aside 
the ex.parte decree under 0. 9, B, 13, 
Oivil P. C. Notice of this application 
was given to th=f plaintiff and 2 1 at De- 
cember 1929 was fixed for its disposal. 
On that date Ganga Bakhsh applied to 
the Court that as there were technical 
defects in his application, the same 
should not be treated as one under 0. 9, 
‘B. 13, Oivit P. C., but should be consi- 
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dered as one for review of judgment 
under 0, 47, R, 1, Civil P, C. 

The Court accepted this petition. It 
inay be noticed here that the period of 
limitation for the review of a judgment 
by a provincial Court of Small Causes 
is fifteen days from the date of the de- 
cree or order under Art. 161, Lim. Act. 

On 21st December 1929 a formal ap- 
plication was put in for extending the 
period of limitation upon the ground of 
fraud. ^ It was stated therein that the 
plaintiff in consideration of the receipt 
of Rs. 50 paid to him by the defendant 
had agreed to exempt him from the ac- 
tion and that he had been assuring the 
defendant from time .to time that he 
had exempted him from the claim and 
that there was no outstanding decree 
against him. The defendant averred 
that it was not till 2nd January 1920 
when the amin appeared with a writ of 
attachment that he came to know that 
the decree had been obtained by the 
plaintiff against him for the entire 
amount on 6th January 1928. Upon 
these grounds the defendant prayed 
that the period for the application for 
review of judgment be extended. 

The original application under 0. 9, 
R. 13, Civil P. 0., made on 5th Decem- 
ber 1929, was accompanied by an affi- 
davit but not the application dated 
21st December 1929. No notice of this 
application appears to have been given 
to the plaintiff. The learned Judge of 
the Court of Small Causes did not ini- 
tially or even at a subsequent stage of 
the *case determine the question of 
limitation which was a vital question 
in the case. I<t has accepted the review 
and dismissed the suit against Ganga 
Bakhsh. 

In Krishna Swami Pani Kondar y. 
Rama Swami Chettiar (1) the Judicial 
Committed observed 

**tbat the aJmlsBion of an appeal after the 
period of limitation has expired deprives the 
respondent of a valuable right by putting in 
peril the finality of the order in hie favour 

i « « i 

Wbefe an appeal had been preferred 
after the expiry of the period of limita- 
tion and was admitted by the Court 
‘'subject to any objeotious which might 
betaken at the thearing” their Lord- 
ships condemned this procedure in the 
following terms: 

(1) A. I. B. 1917 P. 0. 179=48 i. C. 498=45 
1. A. 25=41 Ifad, 412. 
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Their r^ordships therefore desire to impress 
on the Courts of India the urgent espadieocy 
of adopting in place of this practice a proce- 
dure which wi[l secure at the stage of admis- 
sion the final determination (after duo notice 
to all parties) of any question of limitation 
afTecting the competence of the appeal," 

These observatioos should apply with 
equal force where an application for 
review of judgment has been made be- 
yond the statutory period of limitation. 

The period of limitation prescribed in 
the second schedule must necessarily be 
arbitrary. The reason for providing 
a shorter period of limitation for re- 
view of judgment in Small Cause 
Court suits may be two fold : (l) The 

expediency that the cloud of uncer- 
tainty as to the legality or enforcibi- 
lity of the claim in .petty cases ought 
not to be allowed to continue for a very 
long time and (2) in cases before the 
Courts of Small Causes where the re- 
cord of the ■'pleadings and of the evi- 
dence is more or less imperfect the 
Judge may have greater difficulty in 
remembering the facts and circum- 
stances of the case after fifteen days 
than within fifteen days. 

Ex facie the application for review of 
judgment was made beyond time. A 
legal duty was cast upon the Judge to 
determine the question in the first in- 
stance as to whether there was sufficient 
cause for extending the period of limita- 
tion under S, 5, Lim, Act. Where the 
^Gourt below in an application for review 
which is prima facie time barred with- 
out determining the question of limita- 
tion proceeds to admit the application 
for review, the order passed by the 
Court is not only irregular but 'possibly 
without jurisdiction. If a review as 
apparently time barred is admitted 
without cause being shown for the 
delay the entire proceedings consequent 
on such review must be set aside as 
of no legal effect. This view was taken 
by this Court in Janki Prasad y. Par- 
meswar Din Pande (2) the facts of 
which bear a close resemblance to the 
present case. . ‘ * 

Where sufficient cause had been 
shown for enlarging the time, the ap- 
plication for review ought to have been 
admitted as such. But the Court ought 
to have addressed itself to the next 
question namely whether any grounds, 
of review bad been made out under 0. 
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47, R. 1, Civil P. C., Review is not 
sought in this case on .the ground of 
discovery of now and important matter 
or evidence which after the exercise of 
due diligence was not available to the 
applicant when the decree was passed 
nor on account of any mistake or error 
apparent on the face of the record. The 
applicant pleads fraud. It was for the 
Court below to determine .as tb whe- 
ther the alleged fraud was established 
and constituted “other sufficient reason’” 
within the meaning of 0. 47, R. 
Civil P. C. The Court has not deter- 
mined the vital issues either in their 
order of sequence or in any order at all. 
The points have been left undecided 
and yet a review has been granted. 

If the applicant succeeded in getting 
over the bar of limitation and also in 
establishing a case under 0. 47, B. 
Civil P. C., the Court was bound under 
0. 47, R, 8, Civil P. C., to make a note- 
in the register that the application for 
review had been granted. The Court 
then could either at once rehear the 
case or make an order in regard to the 
hearing as it thought fit. There are 
no materials before this Court to deter- 
mine as to whether the requisition con- 
tained in 0. 47, R. 8, Civil P. C., had 
or had not been complied with, The 
order sheet is silent on this point. 

The procedare adopted by the Gpurt 
below is open to serious criticism on 
the grounds indicated above. The ini- 
tial issue as to limitation remains un- 
tried. No attempt is made to deter- 
mine whether any grounds for review 
have been made out and whether the 
grounds alleged and proved fulfil the 
requirements of 0. 47, R. 1, Civil P. C. 
It is manifest therefore that there has 
been no proper trial and the case must 
go back. 

I allow the application for revision, 
set aside the order of the Court below 
and re-mand the case to the Court of 
Small Causes at Cawnpore with direc- 
tion to re-admit it under its original 
number and dispose it of according to 
law. Costs here and heretofore sball ' 
abide the event. Costs in this Court 
will include fees on the higher scale. 

G.P./B.K. Case remanded^ 


(2) [1915] 29 I. 0. 975. 
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King, J. 

Emperor 

V. 

Eadha Raman Accused. 

Criminal Reference No. 336 of 1930 

Decided on 17fch May 1930, made by 

Addl, Sess. Judge, Meerut, on 14th May 
1930. ^ 

_ :f: (a) Criminal P. C., S. S40-A— No discre- 
twn ig given to Judge to dispenie with 

accused except for incapa* 
Dility of remaining before the Court, 

Under S. o40-A the Oourfe can dispense with 
the attendance of an accused person who is 
represented by a pleader and proceed with the 
trial in his absence only if the Court is satisfied 
t^bat the accused is incapable of remaining 
before the Court. No discretion is given to 
aispense with the attendance of an accused 
upon. any other ground. [p 818 C 1] 

(b) Criminal P. C., Ss. 540-A and 537— 
Wrongly dispensing with presence of ac- 
cused— Accused represented by counsel and 
aispensa^ion at request of accused — Irregula- 
fity can be cured. 

Where the Judge wrongly dispenses with the 
presence of the accused at his own request, and 
the accused 13 represented by a counsel at his 
own request throughout the trial, the error is 
not such an illegality as to vitiate the pro- 
ceedings or sentence against the accused and 
can be cured under S. 537; 
ml, on, [p gjQ Q 

^ 438-Scope. 

Although it is unusual for a Judge to make 
a reference regarding the legality of his own 
there is nothing in S. 438 to pre- 
clude him from doing so. The words "or 
otherwise** are wide enough to cover such a 
reference, [P 817 0 2] 

Order. This is a reference by the 
learned Additional Sessions Judge of 

Meerut, arising out of the following 

facts: The trial of P. Spratt and others 
under S. 121-A, T.P.C,, commonly known 
as the Meerut Conspiracy Case, is pro- 
oeeding in the Additional Judge’s Court. 
Ohe of the accused in that case, namely 
R. R. Mifctra, applied to the Judge for 
permission to visit his widowed sister 
who was lying seriously ill at Calcutta. 
The Judge forwarded the application to 
he District Magistrate with the remark 
that if and when the Local Government 
or the Government of India should 
decide to send the applicant, or allow 
him to go, to his bouse, then it would 
bo for the Court to consider the gues* 
tion of dispensing with his attendance 
under S. vi40-A, Criminal P, C, 

On the afternoon of 26th April 1930 
the Judge received, through the usual 
official , channels, an order from the 
Gevcrnnient of' India dtating; 
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Ihe GovcrnineDt of ludia agree that Eadha 
Kaman Mittra, an under trial in tho Meerut 
Goo Bpi racy Cage, may subject to the orders of 
tho Ouurb be permitted to visit Calcutta to sea 

the Judge ia 

satisfied that the absence ol the accused during 
trial will not cause any delay or invalidate any 
par c the proceedings, that tho accused is 
represented by counsel during the whole period 
of hi3 absence, and he gives an undertaking 
that ho will not attempt to engage in any kind 

during his absence from 

E. R, Mittra thereupon petitioned the 
Judge to dispense with his attendance 
in Court for 15 days, so as to enable 
him to visit his sister at Calcutta, and 
gave an undertaking that he would be 
represented during his absence by two 
advocates whom he named, and that he 
would not engage in any kind of pro- 
paganda during his absence. The Judge 
then passed an order on the same date 
26th April 1930, dispensing with the 
applicant’s attendance under S. 540-A 
Criminal P. C., for a period of’lo days 
subject to the conditions above men- 
tioned. SubsoQuently tlie Ju(ilge had to 
reconsider the provisions of S. 540- A in' 
connexion with a similar application for 
leave of absence made by another ac. 
cused in respect of whom the Govern- 
ment of India had passed a similar 
order. R. R. Mittra's application had 
not been opposed by counsel for the 
Crown, and the Judge by his order of 
26bh April had allowed the application 
somewhat hastily. Upon further con- 
sideration he felt grave doubt whether 
that order was strictly justifiable under 
8. 540-A. If the order were held to be 
incorrect, then the Question arose whe- 
ther the error or irregularity was cur- 
able under S. 537, or whether he should 
recall the witnesses whoso evidence had 
been recorded in Mittra’s absence. 

He has therefore made this reference 
under S. 438 asking for orders on two 
points; 

(1) Whether the order of 26th April is 
correct; (2) if not, whether it is merely 
an irregularity curable by S. 537, or 
whether the witnesses examined in 
Mittra s absence should be re-examined 
in his presence. 

Although it is unusual for a Judge to 
make a reference regarding the legality 
of bis own order I see nothing in S. 438 
to preclude him from doing so. The 
words or otherwise” are wide enough 
to cover the present reference. In the 
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peculiar circumstances of this case I 
think the Judge was fully justified in 
stating his doubts and making the re- 
ference. In any ease the High Court 
is clearly empowered under S. 439 to 
pass orders on this reference. 

On the first point I think it is clear 
that the order of 26th April was not 
strictly justifiable under S. 540-A. 
Dnder that section the Court can dis- 
pense with the attendance of an accused 
person who is represented by a pleader, 
and proceed with the trial in his ab- 
sence, only if the Court is satisfied that 
the accused “is incapable of remaining 


Ibefore the Court.” No discretion is 
given to dispense with the attendance 
lof an accused upon any other ground. 
The Judge took the view (in his order 
of 26th April) that; 

*‘if an accused is sent to Calcutta under the 
orders of GroverDinent .... he is inoapable of 
remaining before the Courti” 

I think this reasoning is fallacious. 
The Government of India granted per- 
mission for the visit to Calcutta subject 
to the orders of the Court,” i. e., subject 
to the Court’s dispensing with the at- 
tendance of the accused under S. 640-A, 
The Court could only dispense with the 
attendance of the accused on being 
satisfied that he was “incapable of re- 
maining before the Court. It is clear 
that Mittra was not “incapable of re- 
maining before the Court" if the words 
are construed in their plain and ordi- 
nary meaning. I hold therefore that 
the order of 26th April was not correct. 

The next question is whether the 
error or irregularity in procedure is cur- 
able under S. 537. I think the answer 
is clearly in the affirmative. The Judge 
was wrong in dispensing with the at- 
tendance of the accused, but the error is 
of minor importance. The accused was 
represented by counsel, at his own re- 
quest, throughout his absence. There is 
no suspicion of any unfairness and .it 
seems hardly possible that the accused 
could have been prejudiced in any way. 
The Court has been too indulgent in 


granting his request, but that is not^ a 
matter of which he can justly complain. 
The error obviously does not go to* the 
whole root of the trial. No vital rule 
of procedure has been, broken. On the 
principles laid down in EtnpsT^tr v. 
Baahu Ghauhe (1) the.ai^roris hob such 
(1) A. I. B. 192VA11. 81=711. 0. 115=24 Gt. 

L. J. 67=45 All. 124. t • 




an illegality as to vitiate the proceed- 
ings against Mittra during his absencej 
I hold that S. 537 is applicable and that 
the error or irregularity in the proceed- 
ings will not vitiate any sentence or! 
order that may be passed against Mittra 
unless it can be shown that such error 
or irregularity has in fact occasioned a' 
failure of justice. 

It follows that it is unnecessary to 
recall the witnesses examined in Mittra’s 


absence, and to record their evidence 
over again in his presence, merely for 
the purpose of remedying a possible 
technical defect. The only question is 
whether the procedure adopted can be 
shown to have in fact occasioned a 
failure of justice, It seems prima facie 
unlikely that such an argument could 
be seriously advanced, but it is impos- 
sible for me to anticipate what points 
might be raised in support of such an 
argument. In my opinion it would bo 
advisable for the Judge to question 
Mittra and his counsel on this point and 
if they can show that Mittra has in fact 
been prejudiced in any way by the evi- 
dence of any witness being recorded in 
his absence then that witness should be 
recalled and examined or cross-examined 
in his presence. 

As Mittra must have availed himself 
of the concession granted by the order 
of 26bh April it is unnecessary for me 
formally to set it aside. For the same 
reason I consider it unnecessary to issue 
notice to him under S. 439 (2) las my 
order cannot be held to be made to the 
prejudice of the accused.” My order 
regarding the legality of the order of 
26th April, passed in his favour is purely 
of academic interest so far as he is con* 
earned. He has already enjoyed the 
benefit of that . order. ' The reference is 
accepted in the 'terms set forth above* 

V,b./b.K. Reference answered* 
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. Emperor — Applicant. 

Gaya Teli — Accused' — Opposite Party. 
Criminal Bef, No. 342 of 1930, Bcoi- 
ed on 11th August 1930, made by &B8,; 
udge, Gorakhpur, iD/- 15th May 1930. ^ 
Criminal P. C. (1898), S. 1?5 (1) (Wj 

nfoimatioalo police »l>out murder 
else — No proceeding* on Ihii *"*®*’®*5 |J > 
-Order of commiilment » of 1hfortn*ni 

ieiiion* Court by Mngi*ttal* -“tSucIi C* 




Emperor v. Gaya 

jnilfnent ihould be quashed an 
«hould be asked t 
<part 1), I. P. C.— P 

The accuBod had given false 
about murdet to the police aad heuco 

'Ceediogs were taken on this information. The 
Magistrate made 
the Sessions 
joSence, 

Held : that such i ' 
quashed as the case did not 
police inquiry on the informat 
•trate ie in suoh 
of the accused under S 
'Code: i I. C. 812, Foil, 

M, Waliullak 

Order.-* 
learned Se 
Against the order 
Magistrate, i 
Irial under S. 2 LI, I.pTc 


T£L[ (Becuefc, J.) Allahabad 01! 

2Gth May 1929 against one Gopal Singh 
No proceed’ 

against Gopal Sin 
appears to i 
that the offen 

pital * proceeding in Court 

without an 

commitment should be trate it does not 
-.i go further than a 

_..jion. The Magis- 

oases cojmpetent to try the case 
211 (part 1), Penal 
[P 319 C 2J 
for the Grown. 

This is a reference by the 
isions Judge of Gorakhpur 
of eomnaitmeut by a 
committing Gaya Teli for 

^ . . _1. The accused were 

Gaya Teli made ; * L 

against Gopal Singh and other pcrcoii; 
of having murdered his father Kidshna 
The police found that that report 

false, and no proceedings in Court ■ 

instituted on it. The commitment order 
states that as the report relates to a 
capital offence so the i " 

triable by the Court of Sessions and the 
Magistrate accordingly commits 
accused to the Court of Sessions. 

has been held by this Court in Emperor Magistrate to proceed 
V. Jagmohan (1) that : 

whore the offence under S. 211, 1. P. C., con* 
flists in giving false information to the police 
and the case does not go further than a police 
inquiry the offence falls within para. 1, S. 211, 

X P* C., and not within par*. 2 even though 
the charge made in the report is one of murder. 

An offence under para. 2, S. 2U, ie triable by 
the Magistrate and the maximum panaltv is 


d Magistrate 
case under S. 211 
ode, S. 21X 

information 
no pro* 

an order of commitment to 
as the report related to a ca 


ings in Court took placo 
gh. Accordingly it 
me that it cannot bo said 
JC6 was committed in rela- 

Eurther 

application to the Magis- 
appoar to me that the 
Magistrate would have been correct in 
acting under S, 476, Criminal P. C., and 
in sending for Gaya Teli for making an 
Inquiry fiom him in. regard to the report 
which Gaya Teli had made in the thana. 
It does not appear to me that the lang- 
uage of S. 476 contemplates such action 
on the part of a Magistrate. But even 
if the view of the learned Sessions Judge 
correct and the case did come 
a report in the thana under S. 195 (b), then the Magistrate 

• persons would have been acting correctly under 
— ,. S. 473 (1), because he is apparently the 
was Magistrate who is now in charge of the 
were Sub-Division in succession to the Magis- 
trate before whom the case for murder 
was the subject of an inquiry, and ha 
case is exclusively has made a commitment to the Sessions 

- — ' Court. But I do not consider that the 
commits the case does come under S. 195 (l) (bl, and 
[. It accordingly it was correct for the 

i on the report of 
the prosecuting inspector, bringing to 
his notice the complaint which Gaya 
Teli had made to the police. 1 may 
note that the ruling Emperor v- Jagmo- 
hdn (l) to which the learned Sessions 
Judge has made a reference was a pre- 
cisely similar case in which Jagmohan 
'was prosecuted for giving false informa- 
tion to the police, and there was no 
complaint mentioned under S. 195 (l) 

^ (b), but it is stated that the persons 

ommifcment to the accused were charged before the Magis- 

trate with the offence under S. 211. 
contained in the I. p. C, 

that the Magis- Accordingly I pass the order in thel 
Sion to take cog- present case that the commitment is 
ice, because the quashed, and I direct that the Magia- 
mitted in relation trate do proceed with the trial of this 
Ooart within the case under S. 211, I.P.O., part 1, against 
^and there was no Gaya Tali according to law. 

.ourt before the b,v./k.K. Order accordingly. 


- 
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Sheo Praia]) Singh and others — Ac- 
cused — Applicants. 

V. 

Emperor — Opposite Party. 
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peal. In revision grounds 1 and d’Hia-v©- 
been argued. Ground 1 alleges that 

“the conviction of the applicants is wholly 
void and illegal inasmuch as the learned 
Tklagistrate omitted to inform the applicants' 
under S. 191, Criminal F. C,, of their right to 
have the case tried by another Court,” 


Criminal Revn. No. 355 of 1930, Deci- 
ded on 4th August 1930, from order of 
Sees. Judge, Allahabad, D/- 9th July 1929, 

^ (a) Criminal P, C. (1898), S, 4 (h) — Com- 
plaint and Information differentiated. 

The essential difference between a complaint 
and in/orination is that a Magistrate acts on a 
complaint because the complainant has aslisd 
him to act, but a Magistrate acts on informa- 
tion on bis own initiative. In the case of a 
complaint the ^lagistrate is asked to prosecute 
tlietperson named as accused and he has then 
to decide whether he will accede to the request 
or not. If he does not, then ho must record 
his reasons under S. 202 (1). and may either 
make an enquiry himself or direct an inquiry 
or investigation or dismiss the complaint under 
S. 203 a^ter recording bis reasons. But in the 
case of receiving information, the Magistrate 
is not asked by anyone to issue process and if 
he docs not choose to act on the information, 
he need not record any reason or pass any 
order. In the case of information there is no 
complainant to examine on oath. On a com- 
plaint the complainant is first examined on 
oath unless it has been made by a public ser- 
vant acting in the discharge of his official 
duty: 1 105: (1S99) AI7.iV. 201; 3 C,W, 

N. 65 and 43 Mad. 709, Ref, [P 620 0 2] 

(b) Criminal P. C. (1898), S. 4 (h)— Com- 
plaint defined. 

There is nothing in the definition of “com- 
plaint" which requires it to bo made by the 
person aggrieved or only in a non-cognizable 
case: 18 All 465, Foil. [P 821 0 1] 

(c) Criminal P. C. (1898), S. 190 (1) (a)— 
Complaint, meaning illustrated — Criminal 
P, C., S. 4 (h). 

A Tahsildaz alleged in writing to a Magis- 
trate that three persons named in the docu- 
ment have committed an offence and had made 
a definite request that they should be tried 
under the Penal Oode. ... 

Held', that such a document sent by the 
Tahsildar to the Magistrate was a complaint: 
12 C.W.N. 438; A.I.R. 1924 All. 190; 26 I.C. 148 
and 11 Mad. 443, Ref. [P 822 0 1] 

Mahmudullak, A. M. Khwaja and 
Shy am Kishore — for Applicants. 

il/. Walliullah — for the Crown. 

Order. — This is an application in 
revision hied on behalf of three persons, 
Sheo Pratap Singh, Gaja and Baram 
Din Singh, who have been convicted by 
a Magistrate under S. 353, I,P.G., and 
sentenced to one day’s simple imprison- 
ment each and' fines of Bs. 100, Bs. 20 
and Bs. 25 respectively. An appeal was 
made to the learned Sessions Judge and 
dismissed by him, and the application 
in revision is directed against that ap- 


This argument assumes that the 
Magistrate acted under S. 190 (1) (c). 
The record shows that the Magistrate- 
issued process on receiving a writing 
from the Tahsildar forwarding a writing 
from the amin, who stated that the 
accused had assaulted him in discharge 
of his duty. The question is whether 
the Magistrate acted on information' 
under S. 190 (Ij (c), or on a complaint 
under S. 190 (l) (a). If he acted on a- 
complaint, S. 191, Criminal P. G., does- 
not apply. A complaint is defined in 
S. 4 (h), (Criminal P. C., which says: 

Complaint means the allegation made orally 
or in writing to a Magistrate, with a view to 
his taking action under this Code, that some 
person, whether known or unknown, has com- 
mitted an offence, but it does not include tbe- 
report of a police officer.” 


"Information” is not defined, but has 
been held to cover statements of 
witnesses: Khudiram Hooker jee v. 
Empress (l), communications by post; 
Karim Balchsh v. Adil Khan (2), anony- 
mous communications by pest In th& 
matter of Eari Earayan Biswas (3), and 
may be received in another capacity 
than that of Magistrate: Sundaresam^ 
In re ( 4 ). The essential difference bet- 
ween a complaint and information is 
that a Magistrate acts on a complaint 
because the complainant has asked him 
to act, but a Magistrate acts on infer; 
mafcion on his own initiative. In the 
case of a complaint the Magistrate if 
asked to prosecute the persons named 
as accused, and he has then to decide 
whether he will accede to the request,! 
or not. If ha does not, then he mnst 
record his reasons under S. 202 (U 
Criminal P. G., and may either make an 
enquiry himself, or direct an enquiry 
or investigation, or dismiss the com* 
'plaint under S. 203, Criminal P. C., afte? 
recording his reasons. But in the* case 
of receiving information, the Magistrate 
is not asked by anyone to issue (‘process 
and if ho does not choose to act ontW 


j 



(1) [1897] 1 O.W,N. 105. . 

(2) [1899] A.W.N. 201. 

(3) [1899] 3 O.W.N. 65. 

(4) [1920] 43 Mad. 709=21 0r,ti.J. 

I.a 684.- ■ ‘ 
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information, he need not record any 
reasons or pass any order, • 

A. Magistrate acting under S. 190 (l) 
■■Ic) upon information or upon his own 
'knowledge or suspicion, acts in each of 
‘these cases of his own accord and iuiti- 
•ative. It is for this reason that S. 191 
•provides that he must inform the ac- 
cused that the accused may be tried by 
another Court. In the case of informa- 
tion there is no complainant to e::amme 
on oath. On a complaint the complai- 
nant is first examined on oath unless, as 
in the present case, the complaint has 
been made by a public servant acting 
;in the discharge of his ofi&cial duty: 
S. 200 (aa), Criminal P. C. Now the 
Tabsildar wrote a document in English 
on 12th March 1929 addressed to the 
S. D. M., that is, the Sub-Divisional 
Magistrate. In that document he states 

after setting forth certain facts: 

“Sheo Pratap Singh and his servants have 
oommitted an offanoe described in S. 353, 1.P.C, 
It is therefore requested that the three persons 
named overleaf be tried under the said section.*' 

We have here in this document of the 
Tahsildar the allegation in writing to 
the Magistrate that the three persons 
named had committed an offence, and a 
definite request that they should be 
tried under S. 353, I.P.C. Accordingly 
all the ingredients of a complaint, as 
defined under S. 4 (h). Criminal P. C,, 
are present. The document therefore 
is clearly a complaint. Some argument 
was made by the learned counsel for 
the applicants on the distinction bet- 
ween a complaint and information. He 
alleged, firstly, that a complaint can 
only be made in a non-cognizable case. 
(There is no authority in the Criminal 
: Procedure Code for this proposition, 
r Secondly, be alleged that a complaint 
must be made by the person who is 
aggrieved. The contrary has been held 
' in Farzand Alt v. Banuman Frasad (5), 

! There is nothing in the definition of 
'complaint*' which requires it to be 
]jmade by the person aggrieved. The 
third point was that a complaint must 
bear a court-fee stamp. It is not shown 
<that a complaint by an official in an 
offioial capacity requires a court.fee 
^tamp. The learned counsel then re- 
ferre^» to a ruling of the Punjab Chief 
^ourt in 1913, reported in Makhan 
Singh V. Ounner Sepson (6), In that 

' (6) tl896] 18 All. 466=3(1893) A.W.N, 149. 

■ 40) [1914] 16 OE.L.J. 261^33 1.O. 469. 


case the Cantonment Magistrate wrote 
a letter to an Assistant Commissioner 
suggesting that a person should he pro- 
ceeded against for using abusive lang- 
uage to a gunner. It was held that the 
Magistrate addressed, in taking action, 
took cognizance under S. 191 (l) (c). But 
that case is distinguishable from the 
present case, because the Cantonment 
Magistrate had no official connexion 
with the gunner. Consequently in writ- 
ing to tlie Assistant Commissioner the 
Cantonment Magistrate must have been 
acting in his private capacity and not in 
his official capacity. 

The next case to which reference is 
made is reported in Bdnsi Lain V, 
Emp^.ror (7). In that case an amin re- 
ported to the Collector, Mr. Fcley, that 
he had erected eight boundary pillars on 
the western side of the village, and when 
he had gone to take his dinner the ac- 
cused with 20 or 25 men went to the 
spot, destroyed the pillar and took away 
the materials with them. On this Mr. 

Foley passed the following order: 

“Sea under what section B,aosi Lai, Dasrathi 
Lai and their gecvants oan be prosecuted, and 
prosecute them accordingly. Put up before 
Mr. Deb for the issue of necessary orders.'* 

The case coming up before Mr. Deb 
he made the following order: "Summon 
Bansi Lai under S. 434.’* The accused 
was then put on trial before a Deputy 
Magistrate and convicted under Ss, 379 
and 434, 1.P.G., and Mr. Dab dealt with 
the appeal as District Magistrate. The 
Calcutta High Court held: 

"It is now argued by the District Magistrate, 
Mr. Foley, in his letter showing cause that the 
amin filed a written complaint to him. This 
is contrary to the view taken by the Deputy 
Magistrate in his judgment, and it would not 
seem to us that the written report of the amin 
was a complaint, not was it treated by Mr. 
Foley as a complaint but rather dealt with by 
him as Collector, as the Deputy Magistrate 
skya it was, and hence Mr, Deb must be regar- 
ded as taking cognizance of the cose under 
B. 190 (1) (o). So before heating the appeal 
when ho became District Magistrate he should 
have followed the procedure laid down by 
S. 191, bsoauso an appeal is part of the trial of 
an oSence." 

This passsigo shows thafc the Courb 
considered that it would have been open 
to Mr, Foley to deal with the complaint 
as District Magistrate, but that Mr. 
Foley in fact did deal with the complaint 
as Collector. Their Lordships comment- 
ing on the order of Mr., Foley observed: 

(7) [1903] 12 C.W.N. 438=7 Or.IiJ. 224. • , 
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This ig not the order which would be passed 
on a written complaint under S, 202 made to a 
Magistrate." 

Therefore, so far as the ruling goes, it 
is authority for the proposition that a 
report by an amin to the head of the 
district might be treated by him as a 
criminal complaint, bub that in the 
particular case before the Court the 
head of the district treated it in his 


[ Ahir (Mukerji, J.) 1930 

In the present case therefore, when- 
the accused caused the animals to cease- 
bo move, they were using force as in 
the deSnitioQ of S. 349, 1.F.C. I con- 
sider therefore that S. ^^53, I.P.C., does^ 
apply to the facts found by tbe’lower 
Courts. ^ In the result I dismiss the 
application in revision. 

B.v./r.K. Ustuicn dismissed. 


capacity of Collector and not in his 
capacity of District Magistrate. 

I may also refer to Sarju Prasad v. 
Emperor (8), in which there was the 
report of a Magistrate to the District 
Magistrate that an oifence under S. 477, 
I.P.C., had been committed. This report 
was made after the Magistrate had 
ceased to exercise jurisdiction in the 
case, which had terminated. It was 
held that this was a complaint. In 
Baja Bam v. Emperor (9), a report by a 
District Judge was held to bo a com- 
plaint. In Queen-Empress v. Monu (lO) 
a report by a revenue officer to a Magis- 
trate was held to be a complaint. I 
consider there is ample authority from 
the definition in the Code and from the 
rulings bo which I have referred for the 
proposition that the document sent by 
the Tahsildar to the Magistrate in the 
present case was a complaint. Accord- 
ingly it was not necessary for the 
Magistrate to ask the accused under 
S. 191, Criminal P. C,, whether they 
desired their case to be tried by another 
Magistrate. This disposes of the first 
ground of revision. The third ground 
of revision was that S. 353, 1.P.C., has 
no direct application to the facts of the 
present case. In support of this the 
learned counsel referred only to the 
report of the amin. That report states 
that certain cattle were attached by the 
amin and that they were , rescue d by 
force (ha zor chhin lia). Evidence was 
given on the point and the finding of 
the Magistrate is; 

“Baram Dia Singh gave the peon, Mehdi 
Husain, a pu.sh and snatched away the string 
of the attached buffalo which he (Hehdi 
Husain) was holding. Gaja stopped the cattle 
from in front." 

In the third definition of S. 349 force 
is said to be used 

"by inducing any animal to move, to change 
its motion, or to cease to move," 

(8) A.I R. 1924 All. 190=81 I.G. 595=2-5 Cr. 

L.J. 947. - 

(9) ' [1914] 15 Cr.L.J. 700=26 I.O. 148. 

(10) [1888] 11 Mad. 443=2 Weir. 238, 
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Mukebji and Boys, JJ. 

Acharj i Ahir — Plaintiff — Appellant. 

V. 

Harai Ahir and others — Defendants— 
Respondents, 

Second Appeal No. 1703 of 1928, De- 
cided on l3th May 1930, from decree- 
of 2nd Addl, Sub-Judge, Basti, D/- Ifith- 
May 1928. 

Hindu Law — Joint family — 'Tenancy ac* 
quired while family is joint — Burden of 
proving that it was self-acquired is on 
member who assorts -it — Landlord and' 
Tenant. '' 

The ordinary rule of Hindu law, that pro- 
parties acquired while the family was joint and 
with the help of the ancestral or - joint family 
property should be regarded as joint family 
propeity, and that the burden of proof that 
it wfi.3 self- acquired property of a single mem- 
ber should be on that member applies to a 
case where the property in question is a 
tenancy; 40 All, 314, Di$t. 46 I, C. 387, Eel. o«. 

[P 823 0 2J 

Harnandan Prasad — for Appellant. 

N, Upadhya — ’for Respondents. 

' Mukerji, J. — This appeal raises a* 
question of burden of proof in the fol- 
lowing circumstances: 

The plaintiff, who is the appellant- 
before us, brought this suit, out of 
which this appeal has arisen, for a 
declaration of title, and, in the alter- 
native, for possession over three kinds ) 
of land. We are no longer concerned’ | 
with two kinds, but are concerned only I 
with the third kind. It was an oc- 
cupancy holding consisting of several 
plots of land recorded in the revenue* 
papers in the name of defendant Ir 
Gopal. The plaintiff’s case was that 
when these lands were acquired in the 
name of Gopal the family was a joint 
one and each and every member of tto 
family, including the plaintiff, who js- j 
Gopal’s brother’s son, had a share in | 
it. The plaintiff further says that there 1 
was a partition among the members of ! 
the family and certain plots were giveo : 
to the plaintiff, but beoause of his poSr j 
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€€Ssion he was recordod only as a sub- Mafcola lot bhe obhei' members share in 
tenant. The result was that Gopal was the cultivation or to receive the prohtS’ 
able to eject plainti^ from those plots, thereof. This case is clearly distin- 
We are no longer concerned with those guishable from tho case before us. We^ 
plots, but the plaintiff s case remains may point out that in Bhup Singh v, 
that the occupancy holding now in Jai Bam (2), two’learned Judges of this 
question was a part and parcel of the Court clearly recognized tho facts that 
joint family property. it is possible for a joint family to hold 

The defence was that the occupancy a tenancy although the same may be' 
holding was Gopal’s own, and the plain- recorded in the name of a single mem- 
tift had nothing to. do with the pro- ber. The learned Judges also pointed 
perty. There was a plea of limitation out that in such a case S. 22, Tenancy 
also. The Court of first instance found Act, would not apply, 
in plaintifi s favour holding that the We cannot see why the ordinary rulei 
tenancy having been acquired while the of Hindu law, that properties acquired 
family was joint it must be treated as while the family was joint and with 
a part of the joint family holding. The the help of the ancestral or joint family 
learned Judge also found that the plain- property should be regarded as joint 
tiff was participating in the family pro- family property, and that the burden^ 
perty, and it was not true, as the defen- of proof that it was self-acquired pro* 
dant alleged, that the suit was barred perty of a single member should be on 
by limitation owing to the plaintiff that member, should not be applied to 
having lost possession, a case where the property in question 

The defendant Gopal appealed, and is a tenancy. The tenancy law itself 
the learned Subordinate Judge, who does not make any such exception, as 
heard the appeal, thought that the ordi- already shown in the two cases quoted 
nary presumption of Hindu law did not above. The new Tenancy Act, we may 
^ply where a tenancy was concerned, point out simply as a matter of history, 
He 'put the burden of proof on the by enacting S. 26, recognized the cor- 
plaintiff to show that the tenancy held recfcness of the ruling in Kallu v. Sital 
in the name of Gopal had not been (l), and enacted that where the contract 
acquired by Gopal for his own pur- is in favour of a single person, that 
poses, and that Gopal had acquired it contract will not make the property a 
not only for his own benefit but for the joint family property where the con- 
benefit of the entire family. Starting tracting party is a member of such a 
with this point of view, the learned family. It also enacted that where par- 
Judge discussed the evidence and came sons possessing a tenant’s interest are- 
to^the conclusion that the plaintiff had joint in estate they shall be deemed, 
failed to discharge the burden of proof for purposes of succession, to be tenants- 
that lay on him. in common. Thus the Act of 1926 also 

In this Court it has been contended recognized the possibility of a joint 
on behalf of the plaintiff, who is the ap- family holding lands as an occupancy 
pellant, that the learned Judge of the tenant, though it modified the rule of 
lower appellate Court was wrong in succession for the future, 
putting the burden of proof on the In the result, we think that the case 
plaintiff. We are of opinion that the should be retried by the learned appel- 
learned Judge in the Court below was late Judge, We set aside the decree of 
really wrong. He has relied on the the lower appellate Court and remand 
case of Kallu v. Sital (l). In that case, the appeal for retrial. The appeal 
on a remand by the High Court, the will be readmitted on its original 
finding was that the letting of the number in the register of appeals and 
land was to one Matola, and 'not will be decided having regard to the 
Matola as representing the joint family, remarks contained in our judgment. 

On that finding the learned Judges of Costs here and hitherto will abide the 
this Court eame to the conclusion that result. 

Matola was the tenant of the land and s.k./b.i^. Case remanded* 

not the family, and that the family did 
not become the tenant simnlv b eeans e 
• ) [1918] 10 All. 814=M 1. 0. 717. 


(a) [1918} 46 I. C. £87. 
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‘Sen and Niamatdllah, JJ. 

Parmeskwari Das— Plaintiff— Appel- 
lanti. 


V. Lachhman Prasad {Sen, J.) 193 O 


V. 


Pidchhinan Prcmad — Dofondanb — Res- 

pondonb. 

_ Second Appeal No. 2326 of 1927, De- 
cided on 27fch May 1930, from decree of 
Small Cause Court} Judge, Allahabad, 
D/. 13th September 1927. 

^ Contract*— Construction — Plaintiff agree- 
ing to construct defendant's house and 
l^oyide for funds approximately Rs, 2,000 

r laintiff s money repayable gradually in 
ten years— House hypothecated to plaintiff 
to secure repayment — No provision made 
^ case expenditure exceeded Rs. 2,000— 
On accounts being taken defendant was 
found liable for Rs. 1.400 over and above 
Rs. 2,000 Defendant executing sarkbat 
for Rs, 1,400— Plaintiff suing on basis of 
thissarkhat prior to expiry of ten years of 
original agreement — As s ark hat was con- 
tract for distinct and separate sum, suit 

was not premature— Civil P. C., O. 2, R. 2. 

had entered into a contract with 
the defendant agreeing to reconstruct defen- 
dant s house. The plaintiff was to provide the 
funds, approximately Rs. 2,000, for construc- 
tion which the defendant was to repay with 
interest in the course of ten years. The house 
was hypothecated to plaintiff to secure repay- 
jnent.^ No provision wag made in the agree-, 
naent in case the expenditure exceeds Rs. 2,000. 
There was no indication that tha condition fco 
repay by gradual instalments was to apply to 
such excess expenditure. On taking accounts 
it was disoovered that plaintiff was entitled to 
recover from defendant Rs. 1;400 over and 
above Rs. 2,000. Defendant then executed a 
aarkhat dor Rs. 1,400 with interest. The plain- 
tiff brought a suit on the basis of the sarkhat 
to recover Rs, 1,400 with interest, before the 

ten years of the original agreement had 
expired. 

Heldx that the sarkbat was for a sum dis- 
^nct and apart from the original agreement. 
Hence the suit was not premature although 
nled prior to tho oxpiry of ton yeirs, 

[P 825 0 2] 

K. Verma — for Appellant. 

Barnandan Prasad, Ram Newas 
Shukla and Nirmal Chandra Das — for 
Bespondent. 

Sen, J. This is an appeal by the 
plainbiff and arises out of a suit for re- 
covery of Bs. 1,400 principal and Es. 
141 interest on a sarkhat .executed by 
the defendant in plaintiff's favour on 
1st July 1923, The suit was instituted 
on Isb July 1926. The defendant con- 
tested the suit chiefly upon the ground 
that the suit was premature, the claim 
being unenforceable for ten years, 
which had not expired. He also raised 
a lew minor pleas which are not mate- 


rial to this appeal. The first Court 
repolled the defence and decreed the 
suit. The lower appellate Court held 
that the suit was premature and re- 
versed the decree of the trial Court on 
this ground alone. The other pleas 
raised in the defendant’s appeal have 
not been decided so far. 

Lachhman Prasad defendant owned 
a house in mohalla Johutonganj in the 
city of Allahabad, This house was in 
a dilapidated condition. Under an 
indenture between the parties dated 
19bh June 1919 which was duly executed 
and registered, Lala Parmeshwari Das 
plaintiff agreed to rebuild the house in 
question upon the following terms; 

(1) The house was to be constructed 
at an approximate outlay of E3.2,000. (2) 
Lala Parmeshwari Das plaintiff was to 
provide the funds. The interest agreed 
upon was ten annas per cent per mensem. 
(3} The house was to remain in the 
occupation of the plaintiff as a 'tenant 
for the period of ten years certain and 
the plaintiff was nob liable to ejectment 
during this tenure unless upon the 
happening of certain contingencies. (4) 
The house was bo stand hypothecated 
to Parmeshwari Das to secure the pay- 
ment of Bs. 2,000 together with interest 
at the stipulated rate, (o) The rent 
agreed was Ks. 50 per mensem. Out 
of this sum, Lala Parmeshwari Das was 
to pay Rs. 20 to the defendant’ and 
appropriate to himself Es. 30 in part 
payment of the principal and interest 
due on the hypothecation bond. (6) 
The money due to the plaintiff under 
this contract was payable gradually in 
ten years. 

There are no indications in the docu- 
ment that the parties intended that if 
any sums in excess of Bs. 2,000 were 
spent by the plaintiff towards the con- 
struction of the house, the conditions 
agreed upon with reference to Es. 2,000 
should also attach to those sums. There 
was no stipulation in the document that 
such sums if spent were recoverable by 
gradual payments made by the defen- 
dant during ten years, No interest for 
such amounts was provided for in the 
document; nor was it provided^therein 
that the house was to stand .hypothe- 
cated in security for the amounts spent 
by the plaintiff in excess of Rs. 2*000. 

The construction of the house lasted 
from 18th July 1919 to .4th July 1920. 
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An accouni; was taken on lat July 1923, 
and it appeared that the plaintiff had 
spanfc ErS. 3,760-4-3 towards the con- 
struction of this house. Bs. 1,056-8-6 
were due to him for interest, Credit 
was given to the defendant for Ks. 
1,416*12-9, The balance due to the 
plaintiff was Bs. 3,400, Out of this sum 
Bs. 2,000 was secured to the plaintiff 
under the hypothecation bond, dated 
19th June 1919, The defendant was 
liable to the plaintiff for the balance of 
Bs. 1,400 which was an unsecured debt. 

The, details of the account are clearly 
«0t out in paras. 3, 4 and 5 of the plaint. 
The defendant does not deny the cor- 
xectness of these figures and indeed 
endorses their correctness: vide para. 13 
of the written statement. On Isb July 
1923, the defendant executed the sar- 
khabiu suit for Rs. 1,400 with interest 
;at the rate of ten annas per cant per 
mensem. 

We have already noticed that there 
was no stipulation in the hypothecation 
‘bond, dated 19th Juno 1919, that if the 
plaintiff had to spend any amount in 
•excess of Bs. 2,000 the said amount 
would be recoverable by gradual pay- 
ments made by the defendant in the 
course of ten years. The terms of the 
•Sarkhat in suit need not be reproduced. 
It contains an unconditional promise to 
pay and is unhampered by any limita- 
tion of time. The liability of defendant 
for this sum of Bs. . 1,400 fc outside, the 
mortgage contract. The sarkhat is an 
independent contract, complete in all 
its parts, and no portion of it can be 
supplemented by the terms of the mort- 
gage contract. Where the terms of a 
contract have been reduced to the form 
of a document, no evidence of any oral* 
agreement or statement was admissible 
•as between the parties to such an in- 
strument for the purpose of contradict- 
ing, varying, adding to or subtracting 
from its terms. This elementary rule 
of evidence has received statutory re- 
cognition in S. 92, Evidence Act. Where 
a suit had been instituted on a promis- 
<flory note payable on demand and the 
defendant contended that it had been 
agreed between the parties that the 
plaintiff should not bring any suit to 
recover the amount until the happen- 
ing of a certain contingency and that as 
auoli event had not happened the suit 
vas premature, the contention was 


overruled aud it was held that the 
defence put forward could not be en- 
tertained under S. 92, Evidence Act: 
Vishnu Bam Chandra v. Ganesh Kri. 
shna (1); Bamjiwan v, Aghorenath (2), 
A similar view has been taken by this 
Court : In 're Srecram v. Sobha Bam 
Gopal Bai (3). 

The lower appellate Court has gone 

off the rails completely in holding 
fcbafc tha sarkhat sue! upon is an integral 
part of the agreement entered inoo between 
the parties in 191 ?.” 

There is nothing in the sarkhat to 
show that it is a part of the agreement 
of the year 1919- The agreement 
related to a debt of Es. 2,000. This 
debt was a secured debt. It was pay- 
able in ten years. The sarkhat is for 
a sum distinct and apart from the 
agreement. It is an unsecured debt. 
It is unfettered by any condition as to 
the time or method of payment. No 
one disputes that Rs. 2,000 secured by 
the registered instrument was payable 
in ten years. The learned Judge of tha 
Small Cause Court does not explain how 
that stipulation can be made to apply’ 
to the amount claimed. The judgment 

closes with the following observation; 

“The sarkhat sued upon is only an indica- 
tion of the amount due by the defendant at a 
particular point of time. It is nothing' else 
nor can it be construed otherwise,” 

Of course, the sarkhat indicates the 
amount of liability by the defendant to 
the plaintiff on Isb July 1923. But how 
does that fact justify the conclusion 
that the amount ’’can only be realised 
from the defendant after the lapse of 
ten years ?” We find it impossible to 
follow the reasoning of the learned 
Judge. 

On a true construction of the docu-l 
ment, we have come to the conclusion 
that the sarkhat is a self-contained 
contract and' the plaintiff's right to 
enforce payment is not controlled by 
any condition as to the time of payment. 
The suit therefore is not premature. 
We allow the appeal, set aside the 
decree of the lower appellate Court and 
remand the case to that Court with 
directions to readmit the appeal under 
its original number and dispose it of 
according to law. The appellant is 

(1) A. L B. 1921 Bom. 449=68 1. C. 673=4S 
Bom. 1155. 

(2) [1698] 25 Cal. 401=2 C! W. N. 168. 

(3) A. I. B. 1922 All, 218=67 I. G. 513=41 
All. 521. 
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to this plea and dismissed the suit. 


entitled to the costs of this appeal, in- 
cluding eounsers fee on the higher 
scale. 

S.N./R.K, Case remanded. 
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Sen and Niamatullah, JJ. 

Ali Husain and others — Defendants — 
Appellants. 

V. 

Mohammad Nazir AH and another — 
Plaintiff and Defendant — Respondents, 
Second Appeal No. 2038 of 1927, De- 
cided on 8th May 1930, from decree 
of Addl, Sub-Judge, Jaunpui’, D/- 2nd 
July 1927. 

Contract Act, S. 23— Embezzlement by 
person in position of trust — Amount em- 
bezzled IS civil debt and contract to pay it 
i» not obnoxious to S, 23. 

Where a person in a position of trust em- 
bezzles sums of money belonging to his master 
he exposes himself to the risk of a criminal 
prosecution, but he also remains under a civil 
liability to bis master. The amount embezzled 
is a debt which he is responsible to pay, and if 
the man to whom such a civil debt is due 
takes security for that amount from his debtor, 
even though the debt arises out of a crimi- 
miaal ofience, the agreement to pay the amount 
is enlorcible in law and is not obnoxious to 
the provisions of S. 23: 11 Bom. 5G6. Ref. 

[P 826 0 2] 

S. N. Muherji and S. P, Sinha — for 
Appellants. 

MahmocduUah — for Respondents. 

Sen, J, — This is an appeal by the de- 
fendants and arises out of a suit for 
sale in enforcement of a mortgage, 
dated 18th March 1922, executed by 
Ali Husain, Wa ris Husain and Muham- 
nciad Husain for Rs. 1,500 in favour of 
Syed Nasir Ali Khan Bahadur Zulqadar. 

Ali Husain Khan, who was a trea- 
surer and in the employ of the plain- 
tiff, appears to have misappropriated a 
sum of Rs. 2,209-12-5 belonging to the 
plaintiff. The latter dispensed with his 
services and instituted a criminal com- 
plaint against him on the charge of 
breach of trust. During the pendency 
of the said complaint the bond in 
suit was executed for a sum of Rupees 
1,500 without interest, the plaintiff 
having forgone his claim as regards 
Rs. 709-12-5. 

The suit was contested on the ground 
that the bond was executed in considera- 
tion of an agreement to compound the 
criminal case .and offended against the 
provisions of S, 23, Contract Act. 

The Court of first instance gave effect 


The lower appellate Court, upon a con- 
sideration of the entire evidence, came 
to the conclusion that: 

“the withdrawal of the prosecution was not 
the consideration for the agreement and 
therefore the agreement has not been rendered 
void by virtue of S. 23, Contract Act.” 

Where a person in a position of trust] 
embezzles sums of money belonging toi 
his master he exposes himself to the] 
risk of criminal prosecution, but he alsoj 
remains under a civil liability to his 
master. The amount embezzled is a 
debt which he is responsible to pay. 
Where a man to whom a civil debt is! 
due takes security for that amount from; 
his debtor, oven though the debt arises' 
out of a criminal offence, the agreemeutt 
to pay the amount is enforcible in law 
and is not obnoxious to the provisions’ 
S. 23, Contract Act: see Kessotoji Tulsi- 
das V. llurjiwan MuJji (l). We are 
clearly of opinion that the decree passed 
by the lower appellate Court is good 
in law and ought not to be interfered 
with in second appeal. We dismiss this 
appeal with costs, including in this- 
Court-fees on the higher scale. 

v.B./r.k , A ppeal dismissed. 

(!) [1887] 11 Bom. 566.' 
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Sul Ai MAN AND Kendall, JJ. 

Mt. Srimati — Judgment-debtor — Ap- 
pellant. 

V. 

Sahu Nand Kts?iore— Decree-holder-* 
Respondent. 

Execution First Appeal No. 168 of 
1928, Decided on 12th March 1930; 
against decree of Sub-Judge, Morada- 
bad, D/- 28fch January 1928. 

sit fa) Transfer of Property Act, S. 75"" 
Rights of subsequent mortgagee on property 
sold in execution of mortgage decree, to- 
which subsequent mortgagee is party stated.- 
When a property is sold in execution of a- 
decree obtained on the basis of a prior molt' 
gage id a suit to which the sabsegnent mort' 
gagees are parties, the only right of the subse- 
quent mortgagees is to redeem the prior 
gage in time. If they fail to do so and the 
property is allowed to be sold, it is sold free 
from all subsequent incumbranoes, with tha 
result that the auction-purchaser aequlrea 
absolute title thereto without any right in the* 
subsequent mortgagees to enforoe their olwj® 
as against him. [P 837 0*1 

(b) Decree— Execution^ — ^Judgment-dept®*^ 
cannot put forward paramount titi® 
execution department. 

A judgment-debtor allowing a deoroa fi® 
adversely against him can not be allowed 
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forwftfdi his piir&niounfc ti^lo id tho cicccu* 
tion department and claim that a property 
which had been ordered to be sold under a 
decree passed against him is property which ho 
had acquired under an independent title and 
should not be sold: 2 Pal. L, J. 219, Ref. 

[P 330 Cl] 

P. L. Banerji, Iqbal Ahmad and Skahd 
Saran — for Appellant, 

N. Upadhiya and N. P. A$thana~lor 
Eespondent. 

Sulaimant J. This is an appeal by 
^ ■ ft judgment-debtor Jib. Srimati from an 
order in execution dismissing her objec- 
tions in execution proceedings arising 
out of the following facts: As there 
have been three separate litigations it 
would be convenient bo give the dates 
of each separately. On i8th February 
190i Khalilurrahman executed a mort- 
gage deed in favour of Kumar Sen, 
Bansidbar and Jagannath of 5 biswas 
of Shahpur Bhusauri along with other 
properties. On 23rd August 1915 a suit 
to enforce this mortgage was brought 
by the mortgagees, impleading the re- 
presentatives of the mortgagor as well 
as Nand Kishore, the present respondent, 
as subsequent mortgagee (the latter 
held a mortgage dated 4th June 1910 to 
be mentioned hereafter). Nand Kishore 
did not contest the priority of the plain- 
tiffs’ claim and a preliminary decree 
was passed on 28th February 1917. A 
^ final decree was passed on 13bh January 
1917, None of the defendants including 
Nand Kishor paid the mortgage-money 
and the 5 biswas share was sold at 
auction on 23rd July 1917 and purchased 
by Kumar Sen and Bansidbar according 
to the sale certificate filed. Jagannath 
apparently had died, and it is suggested 
on behalf of the appellant that under 
some private partition his rights had 
passed on to Kumar Sen and Bansidbar. 

On 18th February 1904 another mort- 
' gage deed was executed by the ^same 
mortgagors in favour of Narayan Das, 
Ganpat Bai and Ohhedan Lai of another 
6 biswas share in the same village 
Bhahpur Bhusauri. A suit to enforce 
this mortgage was filed on 19th August 
1916 by Ganpat Bai and Ohhedan Lai, 
impleading the heirs of Narayan Das 
‘ and also impleading Nand Kishore, the 
present respondent. It is suggested on 
behalf of the appellant that the rights 
and interest of Narayan Das had passed 
to Ganpat Bai and Ohhedan Lai under 
(ome private partition. Nand Kishore 


did not challenge the priority of this 
mortgage and a preliminary decree was 
passed on 28th May 191G. A final decree 
was then passed on 26th September 
1916. None of the defendants including 
Nand Kishore paid up the mortgage 
money and the 5 biswas share was sold 
at auction on 20th September 1917 and 
purchased by Kumar Sen for Bansidbar 
according to the sale certificate. It may 
bo mentioned in this connexion that 
subsequently on 31st October 1917 Nand 
Kishore applied to have the sale set 
aside, but his application was dismissed 
and the gale was confirmed. 

Il these facts had stood by them- 
selves there would have been no doubt 
that the failure of Nand Kishore, the 
subsequent transferee, to pay the amount 
of these mortgage-decrees and the auc- 
tion sales, in consequence would have 
passed absolute title to the auction 
purchasers free from all subsequent in-, 
cumbrances. When a property is sold! 
in execution of a decree obtained on the 
basis of a prior mortgage in a suit 
to which the subsequent mortgagees 
are parties, the only right of the 
subsequent mortgagees is to redeem the| 
prior mortgage in time. If they fail to 
do 30 and the property is allowed to be. 
sold, it is sold free from all subsequent] 

. incumbrances, with the result that thei 
auction purchaser acquires absolute! 
title thereto without any right in thei 
subsequent mortgagees to enforce their 
claim as against him. 

The facts however did not end in this 
way. As mentioned above, Nand Kishore 
had obtained a mortgage deed dated 4th 
June 1910 from the same mortgagors 
covering the entire 20 biswas of 
Shahpur, that is including the 5 biswas 
in each of the previous mortgagees. On 
4th September 1914 (even before the 
suits brought by the prior mortgagees) 
he sued bo enforce his, mortgage and 
impleaded Bansidbar Chbedan Lai, 
Narayan Das and Ganpat Bai, i.e,, one 
out of the three mortgagees of the first 
mortgage of 1904 and all the three mort- 
gagees of the second mortgage of 1904, 

In bis plaint be did not expressly refer 
io these mortgages of 1904 and did not 
in express language say that they did 
nob exist or that they bad no priority 
over his mortgage of 1910. But he did 
assert that he bad priority and that the 
other defendants were all subsaquenb 
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transferees or mere attaching creditors. 
In this way he did not impliedly admit 
the priority of their claims although he 
did not at the same time in. clear lan- 
guage repudiate it. Bansidhar filed one 
written statement setting up his mort- 
Ss-ge of 18bh February 1901 as a prior 
claim. Chhedan Bal filed another writ- 
ten statement setting up his mortgage 
of 1904 as a prior claim, and Narayan 
Das and Ganpat Kai filed a joint written 
statement raising the same plea. Thus, 
two separate issues were framed by the 
trial Court as to the priority of these 


two mortgages. 

It is a fact that neither Kumar Sen 
nor Jagannath was impleaded by Nand 
Kishore in his suit. It has been sug- 
gested on behalf of the respondent that 
eitlier they were all members of the 


■same joint family or the rights and in- 
terest of all had passed to Bansidhar, 
■Ganpat Rai died during the pendency 
of the suit and his son Chhedan Lai was 
brought on the record in his place. 
While Nand Kishore’s suit on the basis 
of the subsequent mortgage was pend- 
ing, the auction purchases of 1917 in 
execution of the prior mortgagee’s 
decrees to which Nand Kishore was a 
party took place. After those auction 
sales Kumar Sen and Bansidhar trans- 
ferred the 10 biswas share purchased- 
by them at the auction sales to Chhedan 
Lai on 7th May 1918, But owing to 
. the gross negligence of Chhedan Lai 
neither the original deeds of 1904 nor 
copies of the decrees of 1916 and 1917 
nor of the sale certificates of 1917 were 
produced in the trial. The learned Sub- 
ordinate Judge dismissed the suit of 
Nand Kishore on Slst October 1918, but 
ut the same time recorded a finding that 
the mortgages of 1904 had not been duly 
proved. 

An appeal was preferred by Nand 
Kishore to this High Court in which he' 
impleaded the same parties including 
Chhedan Lai. Ganpat Rai s son Ohandu 
Lai died during the pendency of the 
appeal and the appeal abated as against 
'him, Chhedan Lai also died and his 
'daughter Mt, Srimati was brought on 
the record as his legal rapreseutativa. 
Neither Chhedan Lai nor Bansidhar and 
•others appeared before the* High Court 
and the appeal was disposed of ex parte 
as against him. The learned Judges held 
tthat the plaintiff’s suit should be decreed, 
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and also directed that a statement show- 
ing the relative priorities of the various 
claims should be prepared and attached 
to the decree. They maintained the 
priority mentioned in the judgment of 
the trial Court. The appeal was decreed 
on 26th March 1925, A decree was pre- 
pared by this High Court in which the 
priorities of the various claims were set 
forth in detail and there was a specifio 
recital to the effect that the two mort- 
gages of 18bh February 1904 shall hava^ 
no priority as against the mortgage of 
Nand Kishore. Item 4 in the decree re- 
ferred to the first mortgage of 1904 and 
items 5 and 6 referred to the second 
mortgage of 1904 as against Chandu Lai 
and Mt. Srimati. The appeal bad aba- 
ted against Chandu Lil and the recital 
as against his name was subsequently 
struck out. A final decree was passed 
by the Court below on 10th March 1927 
after notice to the parties concerned and 
without any objection having been 
raised on their behalf. A belated at- 
tempt was then made on behalf of Mt, 
Srimati to get the decree amended by 
striking out the words ''that the mort- 
gages of 1904 shall not have priority 
against Nand < Kishore’s mortgage.” 
This application was dismissed. 

Nand Kishore then applied for execu- 
tion of his decree and objections were 
filed on behalf of Mt. Srimati on the, 
ground that Bansidhar had made pur- 
chases in execution of a' prior mortgage 
decree from whom the objector derived 
title and that therefore she had a par- 
amount claim and her. share should not 
be sold. 

The learned Subordinate Judge has 
dismissed the objections by a summary 
order without giving any facts and 
without any indication that he had ap- i 
predated the complicated nature of the | 
prevjous history of this litigation. Ha 
has taken shelter under the order of 
this High Court dismissing the appli- 
cation for amendment which is uo^ 
directly in point. It is therefore 
all clear what points were actually i 

before him, or whether he has overlooks 
theml except as appears from the writ- 
ten objections filed in the Court below* . 

The facts stated above have b^ ? 
given to us by the learned counsel for i 
the parties and the judgment has bee® | 
dictated in their presence. We. asaufflO j 
them to be accurate, I 
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It will be convenient to consider whe- 
ther Mt. Srimaki, as a repiesenfcative of 
the mortgagees who were parties to the 
suit brought by Nand Kishore, is now 
entitled to object to the execution of 
tbe decree. Nand Kishore had implea- 
ded Bansidhar, one of the three mort- 
gagees under the first deed, and all the 
three mortgagees under the second deed. 
The appeal abated against the heir of 
Ganpat Rai after Bansidhar had pur- 
chased the property in execution of 
Ganpat Rai’s decrees. It is therefore 
clear that Ganpat Eai’s heir, viz. 
Ghandu Lai, was a noere pro forma res- 
pondeat and his death doss not affect 
the rights of the parties. Now both 
Bansidhar and Chhedan Lai had set up 
their respective mortgages as defence to 
the suit, and although these mortgages 
had not in express language been chal- 
lenged in the plaint of Nand Kishore the 
Court framed-two clear and specific issues 
as to their alleged priority. For some 
reason best known to the parties con- 
cerned, they apparently took no steps 
to substantiate the plea apart from 
having raised it in the written state- 
ments. As mentioned above no mate- 
rials were placed before the Subordi- 
nate Judge trying Nand Kishore’s suit 
which would either formally prove the 
mortgages of 1904 or show that decrees 
bad been obtained on their basis, or 
that auction purchases had been duly 
effected and tbe right of redemption of 
Nand Kishore had been extinguished. 

In the absence of such materials the 
Court below and the High Court could 
only hold that the priority of these two 
mortgages was not established. Tbe 
decree which was passed by the High 
Court clearly contained that recital. 
No doubt the priority of the first mort- 
gage of 1904 was raised by Bansidhar 
and cot Chhedan Lai, whereas the prior- 
ity of the second mortgage was raised 
by Chhedan Lai and bis co- mortgagees 
and not by Bansidhar, but when issues 
were framed all the parties to the suit 
bdd full knowledge that the question 
Was in controversy. Owing to the negli- 
gence of the defendants concerned the 
Cdiirt held that tbe priority had not 
been established. It ‘seems to ns that 
tbe mere fact that Bansidhar bad in 
the meantime purobased the mortgaged 
properties at auction or that be along 
with Kumar Sen (not a party to the suit, 


had transferred the same to Chhedan 
Lai, who was a party to Nand Ktshore’s 
suit, cannot give higher rights to Chhe- 
dan Lai so as to get rid of the effect of 
the decree passed against Chhedan Lai# 
The priority of the claims was in dis- 
pute, the property had been sought to 
be sold in that suit, and it was the dear- 
duty of Chhed an Lai to see that no ad- 
verse decree was passed against him.. 
Ho failed to take necessary steps tO’ 
place sufficient materials before the- 
trial Court or the High Court with the- 
consequence that a decree was allowed 
to be passed against him for the sale of 
lO bis was which had been previously- 
mortgaged in 1904 and which had been- 
purchased at auction in execution of the 
prior mortgagee’s decrees. 

Chhedan Lai’s representative cannot- 
now be allowed te go behind that de- 
cree in the execution department and 
urge that tbe property which the decree- 
orders to be sold should not be sold. It 
was the duty of her predecessors, Cbhe- 
dan Lai and Bansidhar, to raise such a. 
plea in 'the suit itself which they failed 
to do. We wish to express no opinion 
whether such a plea ean be raised in a- 
separate suit. 

As regards the interest acquired by- 
Mt. Srimati as a representative of 
Kumar Sen, one of the three mortgagees 
under the first mortgage of 1904, the. 
point urged before us on behalf of the- 
appellant is that Kumar Sen not having 
been impleaded by Nand Kishore in his 
suit his prior claim was not called into 
question and was not the subject of con-- 
troversy in that suit, and that there- 
fore the mortgage decree obtained by- 
Kumar Sen and the auction purchase in 
execution of it remained wholly unaffec- 
ted by the decree obtained by Nand 
Kishore. Now. if'it were absolutely clear 
that Kumar Sen had an independent 
and separate right of bis own under 
the first mortgage, and if it bad so hap- 
pened that a third party had purchased* 
property at auction in execution of fais- 
decree, there would have been no doubt 
that his rights would not have been in 
any way affected by the decree passed 
against Nand Kishore. The position is- 
however complicated because this point- 
was not raised in the written objec^ons 
filed in the Court below where there 
was an implied admission that the pur- 
chase had been made by Bansidhar with* 
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/oub mentioning Kumar Sen, au3 it is 
suggested on behalf of the respondent 
that had that point been raised he would 
have- been in a position to show that 
Kumar Sen was a mere benamidar for 
Bansidhar, or that he was a member 
'of the joint Hindu family, or that by 
private partition his right and interest 
bad passed to Bansidhar. The point 
nob having been raised in the Court be- 
low they had no opportunity to meet 
this case. 

^ It is also urged on their behalf that a 
fjudgment-debbor cannot be allowed to 
jput forward her paramount title in the 
lexecution department and claim that 
a property which had been ordered to 
be sold under a decree passed against 
her is property which she had acquired 
iunder an independent title and should 
I not be sold. The learned counsel for the 
respondent has also drawn our attention 
to the case of Sham Lai Sahav. Amar 
Prasad Chaudhurij (l), which is no 
doubt a* somewhat analogous case. 
In ihat case a judgment-debtor who was 
a subsequent mortgagee was not to be 
lentitled to plead in the execution de- 
jpartrnent his right under an auction pur- 
chase for arrears of rerenue which had 
priority over all incumbrances, and it was 
held that his remedy was by a separate 
suit. We think that the execution 
Court cannot go behind the decree and 
jallow thejiudgment-debtou to put up a 
[paramount title in the execution depart- 
ment. 

If we were to decide this question 
finally ourselves we would have had to 
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the Court below, but the parties should 
bear their own costs of this appeal. 

\ .B./r.k. Appeal dismissed, 

A. I. R. 1930 Allahabad 830 

Muserji and Banerji, JJ. 

Moti Lai iiamc/iandar— Applicant, 

V. 

Durga Prasad— Opposite Party. 

Civil Revn, No. 210 of 1929, Decided 
on 24tb June 1930, from order of Sm. C. 
0. Judge, Budaon, D/.6th May 1929. 

^Provincial Small Cause Courts Act, S. 17 
—"Application to set aside exparte decree 
not accotnpanied by either security bonder 
cash -But on direction of Court proper 
deposit made within time — Court can con* 
sider such application, 

Aa application to S3t aside an ex pirte decree 
not accompanied by either seo^irity bond or 
cash cannot be traatid as an application to 
set aside an ex parte decree. Bat where, after 
presintation of, such application, the Coait 
directs seonrity to be furnished and the seentity 
is furnished within the time allowed by law 
for applying for setting aside an ex parto decree 
the application can only be considered to be 
a proper application on the date after the 
proper deposit was made and the Court can 
coneider such application : 23« All 470 ; 38 
All 425, Dial; A. I, B. 1923 All 270, Cons. 
32 Ca/. 333 and 43 Afui. 579 (JT.B.), Appr, 

[P 831 0 1] 

P. M. L. Verma — for Applicant. 

Panna Lai — for Opposite Party, 

Mukerji, J. — This is an application 
in revision under the following circum- 
stances : A decree was passed on 4fch 
March 1927, in favour of the applicant 
firm Moti Lai Bam Chandar Das. Durga 
Prasad, the defendant, presented an 
application to set aside the ex-parte 
decree and the decree ’was set aside by 


.send down an issue for detemination by 
,the Court below with liberty to both the 
■ parties to adduce fresh evidence. But 
-we. do not propose to do so because we 
.accept the contention -urged on behalf of 
^Nand Kishore that such a plea cannot 
, be raised in these execution proceedings. 
On the face of it it looks as if it is a 
I hard case for Mt, Srimati, but on the 
, other band it has been suggeted on be- 
. half of. the respondent that under his 
, mortgage of 1910 he had paid off certain 
, earlier titles. In any case if she has suf- 
, fered it, js due entirely to the gross negli- 
gence, of, her own predecessor. 

v'The result is that we dismiss the ap- 
peal and direct that the objector should 
1 pfty the costs of the decree-holder in 

"(i)'il9L7J 2, Pit. L. J. 219^91.0.656=3 
Pat. L.j,W. 422. / 


the learned Small Cause Court Judge. 

By this revision the plaintiff seeks 
to set aside the order setting aside the 
ex parte decree on the ground that the 
application that "was presented to the 
Court by Durga Prasad was not acoom* 
panied with either a security bond or 
the cash sum which had been decreed 
in favour of the plaintiff, Beliance is 
placed on the case of ‘Badlu Singhs* 
Panthu Singh (l) 

The facts are that Durga Prasad 
stated that he got notice of the deo^W 
on the 12th February 1929. On 23*d 
February 1929 he presented an appk* 
cation to set aside the' decree. 
that application was not accompsD*^ 
by either a security bond or cash, and 
it is urged that the Court ca nnot 
7i) k. I. R. 1923 All. 370^71 1, a 474. • 
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afc his. application because pefcitionar did 

not comply with the provisions of S. 17, 

Small Cause Courts Act, That is quite 

correct, but the Court cannot treat an 

application as an application to set 

aside an ex parte decree unless and 

until the application is accompanied 

by cash or security bond. In this case 

two days after the presentation of the 

application, the Court directed security 

to be furnished and the security was 

furnished within 'the time allowed by 

|law for applying for setting aside an 

ex parte decree. We are of opinion 

that the application must be deemed- to 

have been a proper application only on 

15th March 1929 and must be deemed 

as having been presented on that date 

after the proper deposit had been made. 

A number of cases have been cited by 

Verma to show that the Court cannot 

grant time to a judgment-debtor to 

urnish security. But in the present 

case the deposit having been made 

within time no such, question arises as 

18 dealt with in the cases referred to. 

In the case of / aqan Nath v. Ckote Ram 

and Chote Lai v. LaJchmi Chand (3) 

61 her no^ money was deposited .or if 

^^8 made it was not either 
within time or sufficient. 

In the case of Badlu Singh v. Panthu 
otngh (1) mentioned above it does not 
appear from the judgment of the single 
Judge whether the payment of cash into 
Court was within time or beyond 

learned Judge meant to 
hold that if money is deposited within 
time, even then the application for ras- 
toration is to be dismissed we are un- 
able to agree with that view. 

Our attention has been drawn to the 
Muchi V. Budhiram Muchi 
^ssan v. M, JS. Rahim 
. * , I'liiuk that the view adopted 
in those cases is sound. Under the 
oirounastanoes we dismiss this applica- 
tion with costs. 

P*n,/b,k, Bevisioft dismissed. 


W L1908] se All. 470=8 A. L. J. S18=:{1906) 
* . , N, 98, 

(8) CW12] 88 All, 425^84 I, 0. 118«14 A. 
, ; L. J. 649. 

41 [1905] 82 Oal. 839^51 0, L. J. 48. 

‘*'‘'' 48 Mad. 679=55 I, iO. 977 (P. B.). 
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NlAUATUIiLAH AND SEN, J.J. 
Majid Husain Khan — Applicant. 

V, 

Ainul Anz Khan and oi/iers— Op- 
posite Parties. 

Civil Bevn. No. 35 of 1929, Deci- 
ded on 12th March 1930, against order 
of Sub- Judge, Gorakhpur, D/- 4th Sep- 
tember 1928. 

(a) Civil P. C., S, 115 — Finding arrived at 
by lower Court founded upon evidence— No 
revision lies. 

revision can ba made 
under S. 115, Civil P. C.. which is directed 
against a finding arrived at by the Court below 
which is founded upon evidence upon a point 

pleadings. [P 831 C 2] 

(b) Civil P. C., S. 115 — Court with power 
to ente^ain application rejecting it on 
merils-Only because no detailed reasons 
are given for view Court cannot be said 
to have acted with material irregularity 

Where a Court having jurigdiction to enter- 
tarn an application, upon a review of the evi- 
dence rejects that application on the merits 
the Court cannot* be said to have acted with 
material irregularity or illegality in the ex- 
ercise of the jurisdiction which it was pos- 
sessed of, merely because the Court has not 
given detailed reasons for its view 10 AU 
467 . Diss. from. fp 032 c 

M. H. Faruq—foT Applicaafc* 

M, Waliullah—iox Opposite Parties, 
ben, J. This is an application for 
revision under S. 115, Civil P. C., from 
an order of the Court below rejecting 
the application of Majid Husain Khan 
for leave to sue in forma pauperis. The 
Court below undoubtedly had jurisdic- 
tion to entertain the application and to 
jpass orders thereon. Upon a considera- 
tioQ of the evidence that was before it 

conclusion 

that Majid Husain Khan had failed to 
make out that ha was a pauper. The 
finding of the Court below is essentially 
a finding of fact. No application for 
revision can be made under S 115 

£ J* . J A 1 1 ^ ted against 

a npding arrived at by the Court below 

which is founded upon evidence upon 

a point arising from the pleadings. 

It is arped that the Court below has 

not gone into the details as regards the 

exact property which the applicant was 

possessed of at the date of the applica- 

tion, its market value and the title there! 

to. Heference has been made to a deci* 

rion of » single Jadge in In\re, Mahomai 

Hutatn V* Ajudhta Prasad {i). With 

utmost respect we are not prepared to 

(11 [1888J 10 AH. 467={1888J A. W. N. 179 . ' 
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accept the view propounded in this case. 
Where a Court having jurisdiction to 
entertain an application upon a review 
of the evidence rejects that application 
on the merits, the Court cannot be said 
to have acted with material irregu- 
larity or illegality in the exercise of the 
jurisdiction which it was possessed of, 
merely because the Court has not given 
detailed reasons for its view. We are 
clearly of opinion that the case does 
not fulfil the requirements of S. 115, 
Civil P. C., and reject tins application 
with costs. 

v.b./r.k. Application rejected. 

A. I. R. 1930 Allahabad 832 (1) 

Sen, J. 

Bajdeo — Plaintiff — Applicant. 

V. 

Nath Prasad Misra — Defendant — Op- 
posite Party. 

Civil Revn. No, 47 of 1930, Decided 
on 23rd May 1930, from order of Small 
Cause Court Judge, Deoria, D/- 8th No- 
vember 1929. 

^ (a) Provincial Small Cause Courts Act, 
S. 25 — Powers of Court under S. 25 are 
wider than those under Civil P. C., S, 115 — 
Civil P, C., S 115. 

The discretion conferred upon the High Court 
for interference under S. 23, Provincial Small 
Cause Court Act is more extensive than the 
powers of Courts in revision under S, 115, Civil 
P, C. [P 832 G 1] 

(b) Civil P, C., O. 20, R. 4— Small Cause 
Court Judge not required to write elabo- 
rate judgment — Judgment must indicate the 
application of judicial mind. 

A Judge of the Court of Small Causes is not 
required under the law to write an elaborate 
judgment but there ought to be some indica- 
tion in bis judgment that he has applied a 
a judicial mind to the case. [P 882 0 2] 

Rudra Narain — for Applicant. 

Harbans Sahai — for Opposite Party. 

Judgment, — The discretion conferred 
upon this Court for interference under 
S. 25, Provincial Small'Cause Courts Act 
is more extensive than the powers of this 
Court in a revision under S. 115, Civil 
P. C. Plaintiff sued the defendant for 
recovery of a certain sum of money on 
a bond alleged to have been executed by 
the defendant. The defendant appears 
to have admitted the execution of the 
bond but to have denied that the bond 
was for consideration. The onus of pro- 
ving the absence of consideration was 
clearly upon the defendant. The Court 

below framed the issue namely: 

*' Is the bond for consideratioiit” 
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The suit was dismissed with the foU 
owing finding: 

It appears that the bond is without coqbi* 
cleration. Tho issue decided accordingly. Order: 
The suit fails and dismissed with costs.** 

A Judge of the Court of Small Causes 
is not required under the law to write 
an elaborate judgment bub there ought 
to be some indication in his judgment 
that he has applied a judicial mind to 
the case. There is no indication of this 
in the present ease. The plaintiff and 
the defendant were examined in this 
case, The Subordinate Judge does not 
even state that ho believes the evidence 
of the defendant, upon whom the onus 
lay in preference to that of the p^^iin- 
tiff. The case has not been properly 
tried. I set aside the decree of the Court 
below and direct that the case be re- , 
instated in the Court of the Judge of 
Small Causes at Deoria under its origi- 
nal number and disposed of according 
to law. Costs here and heretofore to 
abide the event. Costs in this Court 
will include fees on the higher scale. 
g.p./r.k. Case remanded, 

A, I. R. 1930 Allahabad 832 (2) 

King, J. 

Chiranji Lal — Defendant — Appellant, 

V. 

Bool Chand — Plaintiff — Respondent. 
Stamp Report in First Appeal No. 66 
of 1928, Decided on 26th May 1930. 

Court-fees Act, Sch. 1, Art. 1 — Cross-ob- 
jection regarding costs and other matters^ 
Art. 1 applies to part regarding costs. - 
Cross-objections relating partly to costs and 
partly to other matters are govorned by Art* 1* 
The part relating to' costs must be held to oe 
part of the "subject-matter in dispute": ^6 
All. 291, Rel. on,; 64 1. G. 606, Dis$,frOfn; 
A.I.R. 1925 Rang. 145; A.I. R, 1926 Lah. 645, 
DisL 8 Af. I. A. 662 (RC.), Expl. [P 833 0 1,31 

N. C, Vaish and Benod Behari Lal — 
for Appellant. 

K. G. Mital — for Kespoudent. 

Judgment. — This is a reference under 
S, 5; Court- fees Act, 1870, The ^plaintiff 
sued for the redemption of certain pje- 
party upon payment of Rs. 5,911, which 
he deposited. The trial Court decreed 
redemption upon payment of Re* 7,925 
and ordered the plaintiff to deposit the 
balance of Rs. 2,014 within eight days* 
Parties were ordered to bear their ov® 
costs. The defendant appealed agai®” 
the decree, The plaintiff respondent 
filed cross- object ions (l) contesting h^ 
liability to pay the .further sum ^ 
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Es. 2,014f and (2} contQsfeing Iih 0 dis- 
allowance of his costs in 'the trial 
Court. 

He paid an ad valorem court- fee on 
Bs, 2,014 only. The Chief Inspector of 
btamps reported that the respondent 
was liable to pay a further court-fee 
of Es. 30 on the amount of costa claimed 
by him, namely Es. 625, The respon- 
dents learned advocate contests the 
correctness of this report. The Taxing 
Officer agrees with the Chief Inspector 
but, in view of the general importance 
of the question, has referred the matter 
to the High Court for decision. Under 
Sch. 1, Art. 1, a memorandum of cross- 
objections is chargeable with an ad 
valorem fee on the ** amount or value 
of the subject-matter in dispute.” 
The question therefore is whether the 
costs which were disallowed by the trial 
Court, and are claimed in the cross-objee- 
tiOD, should be included in the ‘amount 
or value of 'the subject-matter in dis- 
pute.” Looking only at the language of 
the statute, apart from judicial decisions 
I^should answer the question in the 
affirmative. The respondent expressly 
claims a certain sum which was dis- 
allowed by the trial Court. In my 
opinion that sum is part of the “enb- 
ject matter in dispute” in the appellate 
Court. This view is supported by the 
preponderance of judicial decisions. 
The Chief Inspector relies upon Veben^ 
dro Mdhan Bai v. Sana Kuer (Ij deci- 
ded by a Bench of this Court. . In that 
case it was held that where in a memo- 
randum of appeal the disallowance of 
costs by the lower Court is made the 
ground of a claim for separate and 
distinct relief, the value of such distinct 
relief should be reckoned as part of the 
subject-matter in dispute for the pur- 
poses of Sch. 1, Court.foes Act. This 
18 the only case on th'is point decided 
by this High Court which has come 
to my notice, and it certainly sun- 
ports the Chief Inspector's view. 
The same view was taken by the 
Madras High Court in In re Makki (2). 

^ Bespondent's advocate seeks to dis- 
tinguish these rulings on the ground 
that they relate to memoranda of appeal 
and that the principle of taxation ap- 
plicable to a memorandum of appeal is 
qnite different from that applicable to a 

Hjj 26 All. 291=(1901J A. W.-N, 31. 

iQl nOIIAl nn m*. « a-,*' ' * 
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memorandum of cross-objections. He 
cites certain rulings, namely LaJckan 
otngh V. Bam Ktshan Das (3), Iskdat 
lewarz v..Tameshivar Tewari (4) and 
Daroga Baut v, Mt. Parema kuar (5) in 
support of this contention. These rul- 
ings however do not help him as they all 
hold that a cross- objection must bear 
an ad valorem court-fee on the value of 
he subject matter in dispute, under 
och, 1, Art, 1, even if the court-fee on a 
memorandum of appeal in the same suit 
13 payable under Sch. 2, Art. 17. 

On the point whether the amount of 
costs which are specifically claimed in 
a cross-objection, after having been dis- 
allowed by the trial Court, should be 
included in, the subject matter in dis- 
pute, the learned advocate has cited no 
authorities. The only authority which 
I have been able to discover in support of 
his contention is the case of Kamal 
Karnzni Debt 'v. Muhammad Emamuddin 
(6} decided by a single Judge of 
the Calcutta High Court. In this ease 
1 C was held fchatf a memoranduni of crosg- 
objections relating to costs only comes 
under Cl. (d). Art. I, Sch. 2. Court-fees 
Act and a court.fee of Es. 2 is leviable 
thereon. The learned Judge was much 
influenced by a remark made by their 
Lordships of the Privy Council in 
Doorga Doss Chowdry v. Bamanatk 
Chowdry (7) fchafe the costs of a suit 
are no part of the eubjeetmatter in 
dispute. ’ This ruling does no doubt 
support the contention that when costs 
form the subject matter of a cross-objac- 
tion than those costs should not be 
included in the “subject matter in dis- 
pute for the purpose of determining 
the proper court-fee. 

This ruling has however been ex- 
pressly dissented from by a division 
Bench of the Eangoon High Court in 
Ma bhtn v. Maung Shwe Unit (8), in 
which it was held that cross-objections 
relating solely to costs must be stamped 
ad valorem on the sum claimed as 
costs. The learned Judges pointed out 
that their Lordships of the Privy Coun- 
cil (ip the c ase cited above) were not 

(3) [1919] 40 All, 93^81, G. 179^ 

14] 1924 All. 17S=:88 I, 0, 780=45 

Si ® 197=46 I. 0. 568. 

(6) [1921] 84 I. 0. 606. 

(8) ^1- R* 1925 Bang, 145=85 I. 0. 257—2 
Rang. 687. 
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construing the language of any part 
of the Court-fees Act but were dealing 
with an order in Council, and consider- 
ing whether special leave to appeal 
should be granted, and therefore their 
dictum must not be extended further 
than the point which was immediately 
before them. 

The Calcutta ruling has also boon 
expressly dissented from in Nikal 
Chand V. Amar Nath (9), which was 
decided by a Division Bench of the 
Lahore High Court. The previous 
Bangoon ruling does not appear to 
have been considered by the learned 
Judges, but they .took the same view, 
namely, that a memorandum of cross- 
objections relating to costs only is 
governed by Art. 1, Sch. 1, Court-fees 
Act, and must be stamped ad valorem. 

I have no hesitation in following the 
two later rulings, in preference to the 
Calcutta ruling since they appear to 
me to be in accordance with the* plain 
and ordinary meaning of the language 
in Art. 1, Sch. 1. Although they refer 
in terms to cross-objections relating 
to costs only, I think it is clear that 
the same principles are applicable to 
cross-objections relating partly to costs 
and partly to other matters. The part 
relating to costs must be held to be 
part of the ‘ subject matter in dispute.” 
I hold that the Chief Inspector was 
correct, and the respondent must pay a 
further court-fee of Rs, 30 on the 
amount which he claims in his cross- 
objection relating to costs. 

M.N./R.K. Ref eve nee answered. 

(9) A. I. R. 1920 Ln,h. 645=93 I. C. 272. ~ 
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Boys, J. 

Aslop — Accused. 

V. 

Emperor 

Criminal Ref. No. 272 of 1930, De- 
cided on 17bh June 1930, made by Se- 
cond Addl. Sess. Judge, Meerut, on 14th 
April 1930. 

Penal Code (I860}, S. 498— First husband 
absolutely abandoning his wife and she 
marrying another man by recognized marri- 
age — Person so married is competent to in- 
stitute complaint under S. 498, 

Where the husband of a woman absolutely 
abandons her, aod she marries another man by 
a marriage which is recognized as valid among 
the people to which the parties b-^long, the 
second husband of the woman has full autho- 


rity to institute complaint for enticing the 
woman away. [P 834 C 2 ; P 855 G 1] 

K. C, Mukerji-r-iat Accused. 

M. Waliullah ~ior the 

Order. — This case would haye never 
been referred if the Sessions Judge had 
not applied to the circumstances of the 
case and evidence given in it the same 
sort of tests that might have been ap- 
propi’iafca, had he been dealing with the 
question of whether some large estate 
was impartible or not, or whether there 
was a custom of some unusual nature 
existing in some particular family. The 
facts are simple. One Mb. Mulhu was 
first married to a man called Juma who 
proceeded to marry another woman, to 
ignore Mt. Mulhu and to leave her ap- 
parently entirely to her own devices and 
unprovided for three years and to ignore 
her going through the ceremony of mar- 
riage with another man. This the learned 
Sessions Judge does not consider consti- 
tuted desertion, and apparently he bolds 
that it does not amount to desertion be- 
cause Juma could at the end of the three 
years, if he had liked, have reclaimed 
his wife. The next step is that Mt. 
Mulhu, by a well-recognized form of 
marriage, the karao form, marries a man 
called Bhagwana ; and the accused hal 
been found guilty of taking her away 
from the custody of Bhagwana and 
punished under S. 498. The accused have 
succeeded in persuading the Second Ad- 
ditional Sessions Judge of Meerut to 
refer the case to this Court on the 
ground that Bhagwana was not the law- 
fully married husband of Mt. Mulhu and 
had therefore DO authority to institute a 
complaint under S. 498, 1. P. 0, 

It is admitted that the karao form of 
marriage is a well recognized form 
amongst people of the caste and class of 
those with whom we are concerned. 
The admission that such a marriage oan 
be regarded as a legally valid marriage 
presupposes that it is pcssible for the first 
marriage to be regarded 'as dissolved. 
Whether the Hindu law in its highest 
form recognizes or does not recognize 
divorce is immaterial. The fact that a 
second marriage in the karao fwm dur- 
ing the lifetime of the first hnsDand is 
recognized and is admittedly recogoizsdj 
as valid amongst the class of peopls^ 
with whom we are concerned carries 
with it inevitably the proposition tha ^ 
the first marriage can under some cir-t 
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!cacasliaiQC63 00 regirdod as no longsr a 
;valid marriage. In the prosen fc case wa 
have all the facfcs found which would ba 
jamply suflioiont fco show, and waro in 
ibho^ opinion of tho Magisbrata amply 
isufiicienb to show, that the arst husband 
had in fact absolutely abandoned his 
wife. Under those circumscances I can 
^300 no possible ground for holding that 
the karao marriage to Bhagwana was 
iuot a valid marriage. That is all there 
is in this point. 

On tho next point that tho Magistrate 
exceeded his powers in giving two 
months’ imprisonment in default of pay- 
ment of the fine the Magistrate himself 
is agreed. 

The result is that I accept the refer- 
ence only so far that I reduce the period 
of imprisonment to be suffered in de- 
fault of the payment of the fine from 
two months to six weeks. For the rest 
the reference is rejocted. 

V.B./R.K, Order accordingly , 

A. I. R. 1930 Allahabad 835 

Bennet, J. 

Mt, Ram Kunwar and others — Appli- 
cants. 

V. 

Emperor — Opposite Party. 

Criminal Ref. 181 of 1930, Decided on 
4th August 1930, made by Sub-Judge, 
Bbah, D/- 20th March 1930. 

Criminal P. C. fl898j, S. 526 (3) and (1)— 
Sub'S, {8)^+ S. 526 applicable only when 
party notifies his intention to apply for 
transfer Onus is on applicant to prove it. 

Suction 5’iG (8) applies only where the com* 
plainaat or tho accussd notifles to the Court, 
before which his case is pending, his intention 
applic.atipQ for transfer to tho 
Migh Court. Tho onus lies on the applicants to 
show that tho information required by S. 52G 
was given to tho Magistrate. [P 835 C S] . 

L. W. Roy for Applicants, 

M, WaliuUah and Nanak Chand — for 
Opposite Party. 

Order, This is a reference by the 
learned Sessions Judge of Etah recom- 
mending that the convictions of five per- 
sons under Ss. 147, 352 and 447, 1. P. C., 
and sentences of one month's rigorous 
imprisonment and fines should be set 

ground of the recommenda- 
tion is that the Honorary Third Class 
Magistrate before whom the accused 
were tried did not comply with the pro- 
visions of S. 626 (8), Criminal P. 0., be- 
cause be did not grant a sufficient ad- 
ioQrnment for the accused to apply fora 

t 
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transfer. This sub-section applies only 
wheio the complainant or tho accused 
notifies to the Court before wJiich the 
case is pending his intention to make au 
application under S. 52G. S. 526, sub-S. 
vl) refers to the High Court, and tho 
whol0 3Qcticn dOiils only wifch applica- 
tioas for transfer made to the Higlu 
Court. It has to be shown thoroforo by 
the applicant in revision that the Hon- 
orary Magistrato was informed that the: 
accused intended to mike an application 
to the High Court for transfer. Two ap- 
plications are relied on by the learned 
counsel for the applicant in revision, 
ihe first application is dated 2lst De 
cembor 1929 and merely states that the 
accused want their case to ba transferred 
to another Court and ask that the case 
should bo postponed for 15 davs Tha 
second application of 23rd December 
merely refers to the first application. In 
neither of these applications is there 
any statement that the accused intended 
to apply to the High Court for a transfer 
under S. 52G. The applicants in rovi- 
Sion have not furnished any evidence by 
way of affidavit or otherwise to show 
that they had any such intention, 

So far as the record goes it is appar- 
ent that their intention was merely to 
apply to the District Magistrate, and 
tho learned Sessions Judge notes that an 
application to the District iMagistrata 
by the accused dated 20th December 
1929 was shown to him. He states that 
ha IS forwarding this application to this 
Court, but neither counsel nor the Posh- 
kai could discover this application on 
the record. Its (contents) therefore are 
uncertain, for on che one hand the Sas- 
sions Judge states that it was not an 
application for transfer and cn the other 
band the Honorary Magistrato stated 
that it was an application for transfer. 

Be that as it may, the onus lies on the; 
applicants in revision to show that the 
information required by S. 526, snb-S. 

(8) was given to the Honorary Magis-' 
trate. They have failed to show that* 
such information was given. Accordingly 
there is nothing illegal in the trial, and 
there is no ground on which thisJ^ourt 
could interfere in revision. Therefore 
the reference is not accepted. Ret •the 
record be returned. 


B.V./B.K. 


Reference disallowed. 
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^ Boys, J. 

Krishna Gopal <SAarma— Accused — 
Appellant), 

V. 

Emperor— Opposite Parfcy. 

Crimioal Appeal No. 1221 of 1929, 
Decided on 15th April 1930, from 
order of Sess. Judge, Jhansi, D/- 9th 
December 1929. 

Pen&I Code, S. 124*A‘ — Sentence — Ac- 
cused publishing seditious article — Article 
merely copied from publications in regard 
to which there was no prosecution —This 
fact, as well as the primary intention of 
accused, to get members to leave council 
should be considered in awarding sentence, 

The accueed published an article in the 
newspaper which was seditious. But the 
article was copied from other publications in 
regard to the appearance in which no prose- 
cution followed. The primary intention of 
the article by whomsoever it was written was 
manifestly merely to got membars who ate in 
tbe couQoll to leave it. 

Held : that it was fair to the accused also 
to assume that his primary intention in pub- 
liehiog the article was to win over those who 
were within the council to readiness to leave 
it and that this fact as well as the fact that 
the article was copied from publications in 
regard to which there was no prosecution, 
should be taken into consideration on the 
question of sentence. [P 337 0 1] 

K.'N. Laghate—lor Appellant. 

Sankar Saran — for the Crown, 

Judgment. — This is an appeal of 
Pandit Krishna Gopal Sharma arising 
out of his conviction under S. 124-A, 
3. P. C., and a sentence thereunder of 
one year’s simple imprisonment. The 
article appeared in a paper called the 
“Krantikari” published at Jhansi and 
is dated 8th April 1929. The article 
is in two portions : the first headed 
“ Swaraj and Death,” and the second 
headed " Sham Fight.” It is admitted 
on behalf of the Crown that the whole 
article from beginning to end had al- 
ready previously appeared in two other 
publications : one in Bombay and one in 
Calcutta. So far as the information 
before the Court goes no stops yyere 
taken in either Bombay or Calcutta to 
prosecute in regard to either of those 
publications. That is however of 
oourse no reason for holding that the 
article is not itself actually of a nature 
to bring upon persons responsible for 
it the consequences of S. 124-A, I. P, C. 

No question has been argued before 
me on behalf of the appellant as to. his 
-responsibility or otherwise for the 


. Emperor (Boys, J,) 1930 

article. He does not appear to have 
at any time endeavoured to evade such 
responsibility otherwise than by urging 
that all he had done was to copy an 
article from other papers. The ma- 
terial answer in the appellant’s exam- 
ination before the Magistrate was to 
the effect that the article had already 
appeared in other papers and he copied 
it in his own as he did not think it was 
seditious. Manifestly the essential 
question is whether it was seditions. 
Bub on the question of sentence it is 
also very material to determine, if 
possible, whether the appellant thought 
the article to be seditious. On his be- 
half I have had only two arguments 
put to me : first that the article has 
only been copied ” from another 
paper ; and secondly that the appellant 
did not intend ” to publish anything 
seditious. Neither of these questions 
are material except on the question of 
sentence. 

I have however very carefully exam- 
ined tbe article myself. So examined 
it becomes apparent that the second 
part of it, entitled, "Sham Fight," clearly 
embodies the primary intention of the 
article, and in that portion of the 
article I do not find any words that | 
the most captious person could suggest 
came within the scope of S, 124-A. 
There is a reference to the "unjust 
policy ” of the bureaucracy, and there i 
is a phrase “ courting destruction for | 
the nation,” Manifestly these phrases 
are harmless in the connexion in which 
they are used. On the other hand the 
primary intention of this second portion | 
of the article is very clearly merely to I 
point out that, while a number of persons I 
are all declaring themselves desirons j 
of attaining an object described as I 
" tbe main issue,” some of them hold it I 
best to confine their activities to steps I 
outside the councils, while others think I 
it best to enter the councils and do i 
v^hat they can there. The intention I 
of this portion of the article is clearly J 
to induce those who are working in the I 
councils to come out and thereby more I 
effectively assist in the prosecution of I 
the main issue. Had this been all I j 
have no doubt that this prosecution < 
would never have been instituted,^ By 
when we look to see what the^ main 
issue ” is, to which reference is p*®.® i| 
at the end of the article, we find j 
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the earlier porbioa of the arbicle, headed 
waraj ^ and Death,” described in 
words which, I do not think anybody 
could have any doubt, must bring the 
person responsible for them within the 
consequences of S. 124.A as being, put- 
ting it briefly, guilty of publishing a 
seditious article. So far therefore I am 
of opinion that the conviction is right. 

Coming however to the two matters 
to which I have already made reference 
as having a bearing on the question of 
sentence, we find, firstly, that the arti- 
cles have been copied from other publi- 
cations in regard to the appearance in 
which no prosecution followed. This 
consideration has already been given 
weight to by the learned trial Judge in 
giving a sentence of only one year's 
simple imprisonment. There is how- 
ever another point to which apparently 
attention was not directed in the lower 
Court and that is the point that the 
primary intention of the article, by 
whomsoever it was written, was mani- 
jfostly merely to get members who are 
'm the council to leave it. It is fair to 
the accused therefore also to assume 
that his primary intention in publish- 
ing the article was to win over those 
who were within the council to readi- 
ness to leave it. The ** main issue ” is 
disclosed in the earlier part of the arti- 
cle in words that are seditious, and for 
that the appellant must be held liable. 
Bub the fact remains that, doing my 
best to appreciate the merits or de- 
merits of the case, it does appear to me 
that the very great probabilities are 
that this article would never have been 
published but for the primary desire 
to got members to leave the councils. 
This consideration has not been given 
weight bo in the Court below, but I 
think it deserves consideration. Main- 
tainiDg the oonviction under S. 124-A 
I therefore reduce the sentence from 
one year’s simple imprisonment to six 
months' simple imprisonment from the 
date of his surrender. 

P*n«/r,K, Sentence Tednced* 
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MUKERJt AND BeNNBT, JJ, 

Irfan A/® and Plaintiffs— An- 

pellants, ^ 


V. 


T ■ 

Official Receiver, Agra and others^ 

Uetendants— Respondents. 

Letters Patent Appeal No. 137 of 1928. 
Decided on 17th February 1930, from 

judgment of Sen, J., D/- 12th Jure 1928. 

(a) Deed-Con#truction —Importation of 
extraneouf matter U forbidden unlew re- 
quired to show relation of language to exii- 
ting facts-Evidence Act, S. 92, Proviso 6. 

-tne importation of extraneous matter would 
bo forbidden m oonatruiag a deed unless sur- 
rounding circumstances are required to show 
m what manner the language of the document 

D ficts : A, I. R, 19 2i 

C. 226, Foil, rpfiqqnn 

(b) Mussalman Wakf Validating Act f6 

° word 

wakf IS not sufficient, 

A mere use of the word “ wakf ’* in a deed 
after the passing of Act 6 of 1913 cannot 
necessarily imply a dedication to the poor. 

1 ■ J objsct of the wakf has to be im- 
plied by use of ocher words, [p 840 G 1] 

Mukhtar Ahinad~’—ioT Appellants. 

N. P. Astliana and Baijnaih Sakai — 
for Respondents, 

Miikerji, J. This is a Letters Patent 
Sippeal which has arisen owing to a 
difference of opinion between two 
learned Judges before whom the First 
Appeal No. 247 of 1925 came for deci- 
sion. The difference of opinion has 
arisen only on a point of law, and there- 
fore it would not be necessary to state 
the facts in detail. Briefly, they are 
these. One Mubarak Ali died possessed 
of certain immovable property of consi. 
derable value. He died on Sad Janu- 
ary 1914. Before his death he executed 
several deeds. One was a document 
described as a will, which was executed 
on 22nd June 1909, another was a codi- 
cil to that will executed on 3rd January 
1911, and lastly ha executed the docu- 
ment which is in dispute before us. 
This purported to be a deed of wakf 
created by means of a will. It was exe- 
cuted on 23rd October 1913. 

By the document of 23rd October 1913 
Mubarak Ali provided (see p. 29 of the 
printed^ book) that hQ wopld remain in 
possession of his property during his 
lifetime and would support himself, his 
wife and the members of his family. 
Then he proceeded to appoint certain 
gentleman. mentioned in the deed, who 
were going to be the trustees of the 
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■wakf that h 0 was going to creato. He 
also provided for the filling up of vaean- 
cies, if any, among the trustees. Para. 
4 of the wakf deed provides that the 
trustees or mutawallis would pay the 
Government revenue payable on the 
property, meet the e^cpenses of repairs 
and other expenses required for tlio 
maintenance of the property, pay the 
wages of the employees (evidently the 
men who were to manage the property, 
agents and others) out of the one-third 
income of tho entire property. If a 
balance was left, it was to be employed 
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creating was for the family and not for 
the public and the public had nothing 
to do with it. 

It appears that one of the sons of 
Mubarak Ali, namely Syed Ali Ahmad, 
was adjudicated an insolvent in the 
lifetime of Mubarak Ali himself. On 
the death of Mubarak Ali, the Official 
Receiver was induced by two of the 
creditors of Ali Ahmad to attach a part 
of the wakf property. Thereupon the 
mutawallis, after taking the permission 
of the insolvency Court, instituted the 
suit out of which this appeal has arisen, 


by the mutawallis 

on good acts recognized as such by the 
Mihomidan law (a'l for instance ffttiha, ofier- 
icga for elders, education and raarriago of 
children etc.)” 

As regards the romaining two-thirds 
of the property, Mubarak Ali provided 
that out of the income of the property 
certain stipends should be allowed to 
his sons, daughters and the grandson, 
This was the subject-matter of the same 
para. 4. By para. 5 Mubarak Ali dec- 
lared that the holders of the stipends 
should not be entitled to transfer them, 
and the stipends should nob be liable to 
attachment or sale in any decree. By 
para. 6 the dedicator declared that the 
dwelling house was to be occupied by 
the stipendholderg, but they would not 
be in a position bo transfer the same, it 
being treated as a part of the wakf pro- 
perty. By para. 7 Mubarak Ali pro- 
vided as follows : 

“ After the payment of the aforesaid stipends 
out of tbo two-thirds of the income, the 
balance, be whatever it may, will be reserved 
and applied in multiplying the property. It 
will be lawful for the trustees to make an addi- 
tion to the monthly stipends out of the balance 
in their hands according as it may be advisable 
when tho number of the ohtldren of the sti- 
pendiaries grow.s larger.” 

By para. 8 the trustees were made io- 
compebent to transfer the wakf pro- 
perty, Para. 9 declared that in cases in 
which the trustees were not unanimous 
on any point, the point for decision was 
to be decided by majority of votes. Para. 
10 enjoined on the trustees the duty of 
keeping regular accounts. By para. 11 
Mubarak Ali declared that if any of the 
terms of tho wakf that he was going to 
create were violated, it would be com- 
petent to the mutawallis or to the bene- 
ficiaries to take action to remedy the 
violation. He however emphasized 
the fact that the wakf that he was 


with the object of obtaining a declara- 
tion that the property was wakf and 
could not be touched by the Official 
Receiver for the benefit of the creditors 
of Ali Ahmad. 

Tho Court of first instance dismissed 
the suit, holding that the wakf was not 
a valid one. We need not go over the 
grounds that wore given by the learned 
Subordinate Judge ; they have not 
found favour with the two learned 


Judges before whom the appeal came, 
initially. In this Court, both the 
learned Judges were of opinion that the 
deed of wakf did not indicate expressly 
that there was a reservation of the 
ultimate benefit either for the poor or 
for any religious or pious object. ^ One 
of the learned Judges was of opinion 
that the document did nob even contain 
by implication such a reservation, ^be 
other learned Judge was of the contrarj 
opinion. He held that the use of the 
word ** wakf ” by Mubarak Ali was, in 
itself, sufficient indication of his minni 
namely, he meant that on the extinc- 
tion of the line of the beneficiaries the 
property' was to go for the ^ 

tho poor. It was owing to this differ' 
ence of opinion that the appeal w** 
dismissed and the decree of thelearne 
Subordinate Judge was affirmed. • 

The sole point that vye have to W' 
cide in this appeal is whether the docu 
ment contained by im plication a 
vation of the ultimate benefit in faTO 
of either the poor or for any 
or pious or other charitable purpose 
permanent character. , j 

We do not think that it is expo 
or even desirable to look into the ea 
doouments executed by Mubara 
order that we might read ^3 gj. 

the document of 1913. .itjjgt 

stances of the family and the 
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Ali Ahmad had becoma an insolvent in- 
capable of paying his own debt are also 
matters which should not, strictly' 
speaking, be taken into consideration 
in interpreting a document, which is 
otherwise capable of bearing a clear 
jineaning. Under the well-known rules 
|Of interpretation the importation of 
^extraneous matters would bo foi'biddoD, 
unless surrounding circumstances are 
required to show in what manner the 
jlanguage of the document is related to 
jexisting facts, as was done in the Privy 
'Council case of Narctsiyighcrji v. GdTU 

(1) . As we have said, it is common 
ground that the document of 1913 does 
nob contain any express reservation in 
favour of any religious, pious or charit- 
able purpose of a permanent character. 
The general question therefore is 
whether the use of the word wakf ** by 
Mubarak Ali necessarily implies such a 
reservation in favour of the poor as to 
make the document a valid on© under 
the law.’ 

The learned Judges, who heard the 
appeal in the first instance, have exten- 
sively quoted from text-books and deci- 
sions of various Courts including th© 
decisions of their Loi’dships of the Privy 
Council to show whether the mere use 
of the word “ wakf ” necessarily im- 
plied a gift to the poor, ultimately. 
The inquiry of the two learned Judges 
has resulted in different and con- 
trary results. It appears to us that 
the legislature having passed an 
Act, relating bo the subject, it would 
nob be fruitful of any good to start 

research into the previous state of 
the law as it existed before the legisla- , 
ture added on© more Act to the book: 

see Eamanandi Kuar v, Kalawati 
Kuar (2). 

The Musalman Wakf Validating Act 
(Act 6 of 1913), gives a definition of the 

word “wakf.” It is defined as follows: 

Wakf means the permanent dedioation by a 
pdreon professing the Musalman faith of any 
property for any purpose leoognized by the 
Mahomedan law as religious, pions or charit- 
able.’” 

Then in S. 3 the law provides that it 
shall be lawful for any person profess- 
ipg the Musalman faith to create a 
wakf” which in all other respects is in 

till) A. I, R, 1924 P. 0. 226=82 1. 0. 998 = 61 . 

I. A. 805=47 Mad. 729 (P. 0.). 

(2) A.I.B. 1929 P.a 2=107 I.O. 14=56 I.A. 

, 18=7 Pat. 221 (P.O.). 


accordance with the provisions of the 
^ Mahomedan law for certain purposes. 
One of the purposes mentioned there is 

the miintenanco and support wholly or par- 
tially of his (dedicator’s) family, children or 
descendants.” 

According to this law, namely Act. 6 
of 1913, it was declared competent to a 
Musalman bo make a “wakf” for the 
benefit of his family and descendants. 
Tho law however goes on to provide 
that the ultimate benefit in such a ease 
expressly or impliedly, is to be reserved 
for any purpose recognized by the Maho- 
mcdan law, as religious or pious or 
charitable purpose, of a permanent 
character. 

To obviate all disputes as to whether 
a particular dedication was good or bad 
under the Mahomedan law, a rule was 
enacted. It must therefore follow that 
if a particular dedication does not 
answer to the rule, it must be treated as 
invalid. It may be that, on a correct 
interpretation of the Mahomedan law 
such a dedication would be quite good. 
But there being a difference of opinion 
on that point, the legislature desire to 
settle the matter, once for all, and it 
would do to say thereafter that, on a 
true interpretation of the Mahomedan 
law, a document creates a good wakf, 
although it cannot create a good wakf 
under Act 6 of 1913. When a definite 
rule of Mahomedan law was laid down 
by the legislature, it must follow that 
it overruled certain interpretations 
which did not find favour with the 
legislature. This can be the only mean- 
ing of passing a law by the legislature. 
This being the object of the legislature, 
and the language employed being clear, 
a document cannot be valid as creating 
a good wakf unless and until it contains 
at least an implied reservation that the 
ultimate benefit from the property is to 
go for a religious, pious or charitable 
purpose of a permanent character. If 
this view be correct, can it bo said, with 
any justification, that the mere use of 
the word “wakf” will operate to make 
the document a valid dedication, in' 
law, which means, again, the Act 6 of 
1913. We are emphatically of opinion 
that this cannot be so. The word 
“wakf” has been used in the Act itself, 
(Ex. 3), and it has been given a definite 
meaning. The word has not been used 
by the legislature as meaning a dedi- 
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^tion for the benefit of the poor 
Akme. It inclufiaa a dedication for 
f religious and pious objects as well. 
Some authorities have been quoted 
before us which go to show that 
where the word *‘wakf’ has been used 
in a deed, the ultimate benefit from the 
property goes to the poor on the extinc- 
tion of the immediate object of the 
dedication. This would mean that the 
word “wakf" has been used under the 
ordinary Mahomedan law, in a restricted 
sense. The legislature however has given 
it a much larger sense. We are there- 
,foro of opinion that a mere use of the 
word wakf," in a deed, after the pass- 
ing of the Act 6 of 1913, cannot neces- 
sarily imply a dedication to the poor. 
The ultimate object of the wakf has to 
^be implied by use of other words. 

It is not necessary to emphasize that, 
as the result of the provision of para. 7 
of the wakf deed, there would be an 
accumulation from the property in the 
case of an extinction of the line of 
Mubarak Ali. The dedicator did not at 
all consider what was going to happen 
if his descendants died out, in course of 
time. As the stipends ceased to be paid 
the trustees would have in their hands 
the total income of the two-thirds of 
the property, and the only thing which 
they could do would be to purchase fur- 
ther property with the income. The 
^result would be an accumulation of pro- 
iperty without any definite object which 
is countenanced neither by the Maho- 
luedan law nor by the Anglo-Indian law, 
namely S. 18, T. P. Act. In our opinion, 
the wakf which Mubarak Ali purported 
to create was not valid under the law, 
and the decision of the Court below 
must be afiBrmed. In the result, we 
dismiss this appeal with costs. 

V.B./r.K. Appeal dismissed, 
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SULAIMAN AND NlAMATULLAH, JJ, 
Gopi Eai — Applicant. 

V, 

Baij Nath Eai and othets — Bespon- 
dents. 

First Appeal No. 102 of 1929, Decided 
on 1st July 1930, from order of Dist, 
Judge, Ghazipur, D/- 22Ed February 
1929. 

(a)' Civil P. C. (1908), Sch. 2, Para. 1 (3) 

’ — Diipute relatin; to genuineness of will in 
probate proceedings pending before Court 
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cannot be referred to arbitration — Court 
cannot delegate its functions to private in- 
' dividual. 

Judge has ao jurisdiotion to allow the dispute 
relating to thi genniuoness of a will in a pro- 
bate proceeding pending before him to be re- 
ferred to the arbitration of an arbitrator. Ho 
has got to be satisfied that the will is a genuine 
document before the order of granting probate 
is passed. He cannot delegate these functions 
to a private individual and decide the point 
through him : 21 Bom. 335 Foil ; 31 Cal. 357 
and 6 J. C, 912, Ref, [P 841 0 1} 

(b) Evidence Act (1872), S. 115 — Dispute 
relating to genuineness of will referred to 
arbitration Reference not objected to in 
lower Court — Applicant is not estopped from 
raising objection as to illegality in appeal—* 
Practice — New plea. 

Dispute relating to genuineness .of will in 
probate proceedings was referred to arbitration 
by lower Court, No objeotioii was taken to the 
award on the ground of illegality. But 
party to arbitration raising the ‘point In ap- 
peal. 

Held : that he was not estopped from raising 
the point of illegality of reference in appeal. 

[P 841 0 2] 

U, S. Bajpai and G. 5, Pathak — for 
Appellant. 

Iqbal Ahmad and K, Verma — for Res- 
pondents. 

Sulaiman, J, — This is an appeal by 
Gopi Bai, one of the objectors to an ap- 
plication for the grant, of a probate. 
Baij Nath Rai, who claimed to be the 
executor under a will, dated 29th Janu- 
ary 1928, executed by Nakched' Rai, who 
admittedly died on 15th April 1925, ap- 
plied for the grant of probate to him. 
Notices were issued to a large number of 
persons, many of whom were beneficiaries 
under the alleged will. Three of these 
persons only entered the caveat but the 
beneficiaries did not pub in an appear-^ 
,aDce. An application was made on be- 
half of Baij Nath, the applicant, and- six 
other persons to refer the dispute relat- 
ing to the genuineness of this document 
to an arbitrator. The learned Judge 
allowed this application and referred 
the matter to arbitration, although the 
other beneficiaries had not joined in the 
application. The agreement of reference 
to arbitration permitted the arbitrator 
to import his own personal knowledge 
and decide the dispute on its basis. The 
arbitrator delivered his award basing 
his conclusion on his personal 
ledge also and holding that the 
had been proved to be a genuine- docu- 
ment. Objections were filed to this 
award by some of the objectors, inolud* 
ing Gopi Bai, bub no objection was taken 
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that the reference itself was illegal. The 
learned Judge after considering the ob- 
jections on merits overruled them and 
passed a decree in terms of the award. 
Gopi Rai now appeals from the order 
granting the probate, and on his behalf 
it is urged that the reference was wholly 
irregular and illegal. 

It seems to us that the learned Judge 
jhad no jurisdiction to allow the dispute 
relating to the genuineness of a will in 
a probate proceeding pending before him 
jto be referred to the arbitration of an 
jarbitrator. The order granting probate 
Js a judgment in rem and, so long as it 
is not revoked, is operative against the 
I world. Before such an order is passed 
the Court has got to be satisfied in its 
own mind that the will is a genuine 
document and that probate ought to be 
.granted. It cannot delegate its proper 
functions to a private individual and 
decide the point through him. If such 
a course were permitted, a door for 
fraud and collusion would be opened 
which it is against public policy to per- 

The point is not res Integra but it is 
covered by authority. We may refer to 
the case pf Gkella Bhai v, Nandu 
in which Farran, C. J. at p. 342 re- 
marked that the Court had no authority 
to refer the factum of the will to arbi- 
tration and that clearly it would not 
refer such a matter in which there were 
beneficiaries interested whose consent 
had not been obtained, that the probate 
Court could not grant probate on the 
vicarious finding of an arbitrator but 
must itself be satisfied by admissible 
evidence that the will was the will of 
the testator and that the relevant provi- 
sions of the Code of Civil Procedure 
were not applicable to probate proceed- 
ings, and, on the other hand, the provi- 
sions of the Probate Act preclude the 
possibility of a Judge referring the ques- 
tion of the. execution of a will to an ar- 
bitrator, particularly if all the benefi- 
ciaries had not appeared before him and 
consented to that course, eyon which 
was doubtful. We agree with these ob- 
servations and hold that the District 
Jadge could not act upon the award 
which was the result of a reference to 
arbitration, without even the consent of 
many of the beneficiaries. The same 
princ iple has been applied to oompro- 

[1897] SI Bom. 885. 


mises regarding the genuineness of the 
will in probate proceedings : vide Man^ 
mohini Guha v. Banga Chandra Das (2) 
and Sarda Kanta Das v. Gohinda Mohan 
Das (3), We have therefore both on 
principle and on authority, no doubt 
whatsoever in our minds that the order 
of the Judge was quite illegal. 

The only point seriously urged on be- 
half of the respondents is that inasmuch 
as Gopi Rai had himself agreed to the 
reference and never objected to the 
award on the ground of illegality, he is 
estopped from raising this point in ap- 
peal. We cannot hold that th^ere is any 
estoppel against Gopi Rai on this ques- 
tion of jurisdiction. That is a matter 
which we can take into account only 
when ordering costs. We accordingly 
allow this appeal and setting aside the 
order of the Court below granting the 
probate, send the case back to that 
Court with directions to restore it to its 
original number on the file and dispose 
of it pccording to law. In view of the 
fact that this objection has been taken 
for the first time in appeal before, us, 
we direct that the parties should bear 
the costs of the proceedings incurred so 
far. 

G.p./b.k. Appeal allowed. 


(2) [1904] 31 Cal. 357=B C.W.N. 197. 

(3) [1910J 6 1.0. 912. 
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Sen and Niamatdllah, JJ. 

Babu Lai — Defendant — Applicant. 

v. 

Baghunandan — Plaintiff — Opposite 
Party. 

Civil Revn. No. 25 of 1929, Decided 
on 12th March 1930, against order of 
Dist, Judge, Allahabad, D/- 21st Novem- 
ber 1928. 

(a) Civil P. C., O. 34, R. 6 — Procaedingt 
under 0, 34, R. 6 are net proceeding# in 
execution, but are proceeding# in tuit and 
provi#iont of O. 9 apply. 

Proceedinga started by an application under 
0. 84, B. 6, are not proceedings in exe- 
outioD, They are proceedings in the euit 
and, at any rate, of the nature contemplated 
by S. 141, wbiob makes the provisions of 0. 9, 
applicable to ex parte decrees passed (n sueh 
proceedings : 16 A, t, J, 143 ; 40 All 551, Bel 
on, and 13 All, 856, Dist, [F 848 G 3] 

(b) Civil P. C., S. llS’—Diimistal of appli- 
cation for selling aside ex parte decree 
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under O.^ 34, R, 6 on erroi^eous ground that 


application was not maintainable— Revision 
liea-Civil P. C , O. 34, R. 6. 

Dismissfil of an application for setting aside 
an ex parte decree under 0. 34, R. G, on the 
orroncous ground that the application is not 
raaintai liable amounts to failure of exercise of 
jurisdiction vested in the Court l>v law and a 
revision lies. [P 843 C 2] 

IXarnandaii Prasad— (ov Applicant. 

Sochit Kumar Mitra — for Opposite 
Party. 

Niamatuliah, J.— This is an appli- 
cation for revision of an order passscl by 
the learned District Judge of Allahabad 
confirming that of a Munsif of that dis- 
trict dismissing an application made by 
the applicant before us for an order to 
set ^ aside an ex parte decree passed 
against him under 0. 34, R, G, Civil P. C. 

The applicant Babu Lal executed a 
deed of simple mortgage in favour of 
Raghunandan fora certain sum of money 
on 15th July 1913. Eaghunandan brought 
Suit No. 241 of 1924 for enforcement of 
that mortgage and for a personal decree 
in case the proceeds of pale of the mort- 
gaged property proved to be insufficient 
to satisfy the decretal amount. A pre- 
liminary decree was passed on 22nd 
May 1924, in terms of the prayer made 
by the plaintiff in the aforesaid suit, 
Subsequently Datti Lal instituted suit 
No. 267 of 1925 for a declaration that 
the property mortgaged by Babu Lal 
belonged to him and that Babu Lal had 
no right to mortgage the same. The 
suit was decreed and the decree was 
affirmed on appeal. The result of the 
decree in the suit last mentioned was 
that the mortgaged property and con- 
sequently the expected proceeds of sale 

thereof were nob available to the mort- 
gagee. 

On 30th August 1927, Eaghunandan 
applied for a decree under 0. 34, R. 6, 
Civil P. C«, and obtained it ex parte on 
22nd October 1927. On 22nd Decem- 
ber 1927, Babu Lal applied under 0. 9, 
R. 13, Civil P. C., for an order setting 
aside the ex parte decree on the allega- 
tion that he had sufficient cause for 
non-appearance on the date on which 
the ex parte decree was passed. The 
Court of first instance (a Munsif of 
Allahabad) dismissed it on the ground 
that an application under 0. 34. R ft 
Civil P, 0., is an application made in 
execution proceedings and consequently 
an application for an order to set aside 
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an ex parte decree under 0. 9, R, 13 jg 
not maintainable. An appeal’by Babn 
Lal to the learned District Judge was 
unsuccessful. He has come up to this 
Court in revision. 

The question raised by this revision 
is whether proceedings under 0. 34, 
E- 6, Civil P. C., should be considered 
to be proceedings to which the provi- 
sions of 0. 9, Civil P. 0., are applicable. 

We are clearly of opinion that the 
view taken by both the Courts below 
cannot be supported with reference to 
the provisions of the Civil Procedure 
Code, Act 5 of 190S, The learned Dis- 
trict Judge has nob discussed the ques- 
tion of law which was raised before him 
and which arises before us. Ha seems 
to have accepted the ground on which 
the judgment of the Court of first in- 
stance proceeds. The latter relied on 
Dur(ia Dai v, Bhagwat Prasad (1), 
which was decided when S. 90, T. P. 
Act 4 of 1882 had not' been repealed and 
replaced by 0. 34. R. 6, Civil P. 0, It 
should be borne in mind in this connex- 
ion that a very material chalnge has 
been introduced by 0. 34. Civil P. C., 
which has taken the place of a number 
of sections of the Transfer of ^Property 
Act including S. 90. Under the Trans- 
fer of Property Act in suits for sale on 
foot of 'mortgages only one decree was 
to be passed and followed by an order 
absolute and if the proceeds of sale 
proved to be insufficient a decree over 
under S. 90 of that Act could be ob- 
tained. The provisions of 0.34 of the 
present Civil P. 0., on the other hand, 
make clear provisions as regards a pre- 
liminary decree to be followed by 
another decree called a final decree. An 
application under 0. 34, R. 6, Civil P.C., 
for a decree over is, of course, to be 
made after the final decree for sale has ; 
been completely executed and the pi’O* ^ 
coeds of sale have been found to be 
insufficient for the satisfaction of tbe 
decretal amount. It was held under 
the Transfer of Property Act that an 
application for an order absolute under 
S. 89 of that Act, and also an applic** 
tion for a decree over under S 90, were 
applications in execution proceedings. 

It is not necessary for us to examine 
the soundness or otherwise of that vio^' 

It is enough to take it that this Tieff 
prevailed, at any rate, in this Co gjL: 

(l) [1894] 13 All. 356=11891) A. W. If. 
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Durga Dai v. Bhagn-at Prasad (1). 
relied on by the Court of 6rst instance, 
proceeds on that view. It was observed 
that; 

“the decree mentioned in S. 90, Act 4 of 
1882 is one that is given in the execution pro- 
ceedings arising under a decree for sale upon a 
mortgage and stands upon the same footing as 
an order absolute for sale, which the Full 
Bench of the Court has bold to be a proceeding 
in execution,” 

In view of the scheme of 0. 34, Civil 
P. C., it is diflioulb to treat an applica- 
tion under 0. 34, P. 6, Civil P. C., as 
an application in execution proceedings 
which can in no sense be considered to 
be an application for execution or made 
in proceedings taken in execution of 
any decree which precedes it. A final 
decree for sale directs only the sale of 
the mprtgaged property and cannot 
itself be considered to be a simple money 
decree or capable of execution for ob- 
taining satisfaction of the decretal 
amount by attachment of other property 
belonging to the judgment. debtor or by 
process directed against his person. It 
is clear to us that an application under 
0. 34, R, 6, Civil P. C., starts a proceed- 
ing which may end in a simple money 
decree. It does not seek enforcement 
of any decree already passed in the 
mortgage suit. 

In Ahmad Khan v. Gaura (2) it was 
held by this Court in reference to the 
present Code of Civil Procedure (Act 5 
of 1908) that: 

“a final decree iu a mortgnge suit Is a decree 
in the suit itself and an application for a final 
decree cannot bo deemed to be an application 
in execution.” 

This is clearly a departure from the old 
view, which maintained that an appli- 
cation for an order absolute under B. 89, 
T. P. Act, was an application in execu- 
tioD. It was held as a corollary from 
the last proposition that an application 
under S. 90, T. P. Act, was an applica- 
tion in execution. The case of Ahmad 
Khan v. Gaura (2), interpreting 0. 34, 
E. 5, Civil P. C,, corresponding to S. 89, 
T. P. Act, is an authority for the propo- 
sition that an application for a final 
decree is not an application in execu- 
tion. It follows that an application 
under 0. 34, B. 6, Civil P. C., cannot 
likewise be considered to be an applica- 
tion in execution. 


V. AJimvnnissa (3), decided by a Divi- 
sion Bench of this Court, is directly in 

point. It was held that: 

“an applicttiou iind<>r 0. 34, E, G, Civil P. C. 
is an application in the original suit for a new 
decree, and it cannot be regarded as an appli- 
cation in execution.” 

The result is that proceedings started! 
by an application under 0. 34, R. 6,1 
Civil P. 0., are not proceedings in exe-! 
cution. They are, in our opinion, pro- 
ceedings in the suit and, at any rate, of 
the nature contemplated by S. 141, Civil; 
P. C., which makes the provisions of! 

O. 9, Civil P. C., applicable to ex parte? 
decrees passed in such proceedings. This! 
being so the application made by the 
applicant for an order to set aside the 
ex parte decree passed under 0. 34, E, 6, 
Civil P, C., was clearly maintainable. 

It was contended that the order' 
passed by the Courts below cannot bet 
the subject of revision under S. 115,1 
Civil P. C, We are however of opinioni 
that the Court of first instance failed to' 
exercise a jurisdiction vested in it by| 
law on the erroneous ground that thej 
application for an order to set aside an| 
ex parte decree under 0, 34, R. 6, Civil^ 

P. G., is not maintainable. 

In the view of the case we have 
taken this revision is allowed. We set 
aside the orders of both the Courts 
below and remand the case to the Court 
of first instance for disposal of the 
applicant’s application, dated 22nd De- 
cember 1927, on the merits. Costs here 
and heretofore shall abide the result. 

V.B./r .K. _ Bevisicn_allov ed.^ 

(Sj U9iB] 40 All, 551=47 LC. 562‘=i6 A.L.j. 

437. 
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Niamatullah and Bknnet, JJ. 

Panna Lal — Judgment-debtor — Ap- 
plicant. 

V. 

Bhala Nath and others — Auction-pur- 
chaser and Decree-holders — Opposite 
Parties. 

Civil Eevn. No, 249 of 1929, Decided 
CD 10th July 1930. 

j}c(#) Civil P.C., O. 21, R. 89— Propertie* 
told in teparate lota to different auction- 
purcboaert— Decree aatiafied b; aale pro- 
ceeda of propertiea except to extent of price 
of houae aougbt to be aet aaide — Dcpoait of 
amount of aale of latter property with five 


n^r. cent of decretal amount held good 

The case of Mohammad Ilttfat Eusatn 

■ SVbeimeveralllji^gMrtfeB aeo sold in execu- 
tion ^^liiortgBe^^Riree in separate lota to 

Advocate High Cou/i 
diOimu A Kifhmfr 


(3) tl918] 16 A. L. 7. 143=48 1. 0. 518. 
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ifferanfc purchaser?, and decree is fully safeis- 
nod by the amouQt of properties sold except to 
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ohe extent of price of house, sale of which was 
nought to be sat aside, deposit by judgment- 
debtor of price of property gold to auction- 
purchaser, together with 5 per cent of this 
decretal amount, is good deposit within R. 89 

fKlr- -ipr n J? 844 C 2; P 845 0*1] 

(b) Civil P.C., O, 21, Rr. 89 and 92— Order 

contravening Rr. 89 and 92 is revisable— 
Civil P. C. S. 115 (c). 

Order contravening provisions of 0, 21, Rr. 89 
and 92, is an illegal exercise of jurisdiction 
and 13 a material irregularity within S. 115.^o) 

(c) CWiI P.C . 0. 21, R. 92-R, 
datory— Order contravening rule is illegal. 

Buie 92 is mandatory in ifeg provisions, Ocder 
passed in contravention of this imperative rule 
is not a legal order. fp 845 Cl] 

G. Agarwala—iox Applicant. 

P. If. Banerji and E. P. Se?t-“for 
Opposite Parties. 

Ni&m&tulldh, J. This is a revision 
frotn an order passed by the learned 
District Judge, Meerut, reversing an 
order of the learned Subordinate Judge 
of that district who set aside the sale 
of a house held in execution of a decree 
under 0. 21, R. 89, Civil P. C. 

Har Sahai obtained a decree for sale 
foot of a mortgage in respect of 
several houses, and a shop including 
house No. 559 against the applicant 
Panna Lal and three others. Two of 
the houses, including No. 559 and the 
shop, were sold by auction and fetched 
snfiGcient price to satisfy the decree. 
House No. 5o9 was sold by a separate 
lot for Rs. 1,000 to Bhola Nath, the 
Opposite party. The remaining house 
and the shop sold by separate lots fetched 
prices which together with Rs. 1,000, 
the price of house No. 559, fully satisQed 
the decree as we have already stated. 
Within thirty days of the sale of house 
No. 559 Panna Lal, who is probably 
solely interested in that house, deposited 
under 0. 21, R. 89, Rs. 1,000 plus Rs. 50. 
and applied for an order setting aside 
the sale of house No. 559. The applica- 
tion was contested by the auction-pur- 
chaser, but the Court of first instance 
refused to confirm the sale and set it 
aside. On appeal by the auction-pur- 
chaser the learned District Judge re- 
versed the order of the Court of first 
instance and dismissed the application 
under 0, 21, E. 89, Civil P. 0. Panna 
Lal has applied to this Court in revi- 
sion. The deposit and the application 
made by Panna Lal under 0. 21, R, 89 
were objected to by the opposite party 


on two grounds, viz, (l) that no sale can 
ba set asida under 0. 21, B. 89 until the 
entire decretal amount, together with 5 
per cent of the purchase money is depo- 
sited ^and that the applicant having 
deposited only ^ Rs. 1,000. for which the 
house in question had been sold, the 
provisions of 0, 21, R. 89, Civil P. C. 
were not complied with; and (2) that the 
auction-purchaser was not made a patty 
to the application purporting to be one 
under 0. 21, R. 89. Civil P.C. Both 
the^ Courts below overruled ground 2 
which has not been pressel in this 
Court. As regards ground 1 which found 
favour with the lower appellate Court, 
though not with the Court of first in- 
stance, reliance is placed upon the word- 
ing of R, 89, 0. 21, which directs pay- 
ment to the purchaser of the sum equal 
to 5 per Cent of the purchase money, 
and to the decree-holder, of the amount 
specified in the proclamation of sale as 
that for the recovery of which the sale 
was Ordered. The argument ignores the 
latter half of R. 89 (b) which materially 
qualifies the provision for payment to 
the decree-holder. The judgment-debtor 
is entitled to deduct from ; 

the amount gpeeifiad in the proclamation of 
sale . . , any amount which may, since the date 
of such proolamation of sale, have been received 
by the deoree-holder.'* 

This part of the rule was apparently 
overlooked by the learned District Judge 
who appears to have been of opinion 
that, though Rs. 60 deposited for the 
auction-purchaser was adequate, the 
sum of Rs. 1,000 being part only of the 
decretal amount was insufficient and that 
though 

the deoree-holder .... had stated in ex* 
press terms that he did not objaot to the setting 
aside of the sale, 

the aucbion-purchasar could successfully 
contest the application on that ground. 

It was stated before us on behalf of the 
applicant that the deoree-holder had 
withdrawn the money fetched at the 
auction sale in full satisfaction of hie 
decree. The learned advocate 'for the 
opposite party frankly stated that be 
was not in a position bo controvert the 
applicant’s assertion, though he .woel^ 
not expressly admit its correctness. We; 
think that the Court of first instance, 
was justified in the view it took,. Th® 
decree-holder having had his decree fnllj 
satisfied by the amount fetched at th^ 
auction sales except to the extent ofl 
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Ks, 1,000 for which the opposite party 
porohased the house now in question, 
the only part of the decretal amount 
which need have been deposited by the 
applicant under 0. 21, E. 89 (b), is 
Rs. 1,000 plus Ra, 60 for payment to the 
auction, pur chaser. It is nob disputed 
that he deposited these amounts besides 
the sum of Rs. 62 payable for charges 
incidental to the auction sale. On the 
merits therefore the order of the learned 
District Judge cannot be sustained. 

The learned advocate for the opposite 
party strenuously contended that this 
Court cannot interfere in revision with 
the order of the learned District Judge 
which, assuming it to be based on an 
erroneous view of law, cannot be said 
to be without jurisdiction. Nor can the 
learned District Judge be said to have 
failed to exercise a jurisdiction vested 
in him by law or to have exercised it 
illegally or with material irregularity. 
It was also urged that if the Court of 
first instance had refused to set aside 
the sale, this Court could possibly 
have interfered with it in the exer- 
cise of its revisional jurisdiction, but 
in so far as the learned District 
Judge had jurisdiction to hear the ap- 
peal before him and to decide it, his 
order whether right or wrong in law 
cannot be'considered to affect the exer. 
cise or the refusal to exercise his juris- 
diction. We are unable to accept these 
contentions. 0. 21, R. 92 is mandatory 

in its provisions and lays down that 
wbeis in the caso of an application under 
R. 89 the deposit required by that rule is made 
within thirty days from the date of sab, the 
Court shall make an order sotting aside the 
sale." 


visional jurisdiction. As to whether 
there is any difference in the extent of 
this Court’s power to interfere with the 
Older of the appellate Court, assuming 
it has a power to i nterfere with a similar 
order passed by the Court of first in- 
stance we think that there is none for ' 
^0 reason already stated, viz., that the 
District Judge exercised his jurisdiction 
as a Court of appeal in an illegal manner. 

In the view of the cage we have taken 
this revision must succeed. The appli- 
cation is accordingly allowed, the order 
of the learned District Judge is set aside 
and that of the Subordinate Judge is 
restored. The applicant will have his 
costs throughout. 

G.P./r.k. Hevuion allowed, 
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Mukerji and Rennet, JJ. 

Niranjan Singh — Plaintiff — Appel- 
lant. 

V. 

Mahabir Singh and oi/iers— Defen- 
dants — Respondents. 

Letters Patent Appeal No. 103 of 
1929, Decided on 14th April 1930, from 
a judgment of Ashworth, J,, D/- 12tb 
December 1928. 

Advise Po««eMion— Co*harers— Shamilat 

land— Cosharer without interest in shami- 
jat continuing in cultivating possession of 
land in shamilat without consent of ownera 
of shamilat — Possession is adverse. 

Where a oosharer who has no Interest 
left in a shatcilab on partition, bub was under 
an lUipression that he had such interest is in 

J * A V ■■ J B in shamilat and 

there ib nothing to show that the coBharere . 

consented to suob possession, the possesBion 
becomes adverse so as to ripen into ownership 
by cultivation for more than twelve years. 


^ The applieanfc having made the depo- 
site required by E. 89, the Court execut- 
iog the decree or the lower appellate 
Court had no discretion in the matter 
and no power to refuse to set aside the 
sale. Any order* passed in contravention 
of an imperative rule of law is not a 
idg&l ordor, Whils thdrsfors it may bo 
conceded that the learned District Judge 
had jurisdiction to hear and decide the 
appeal before him, he exercised that 
jorisdiotion. illegally by acting in the 
seeth of the provisions of 0. 21, Rr. 89 
and 92, Oivil P. C. This being so, we 
clearly of opinion that 8. 115 (o), 
Civil P. C., applies to this case and that 
this Court oin set aside the aforesaid 
Illegal order in the exercise of its re- 
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U, b, Bajpat and G, S. PathaJe—tor 
Appellant. 

Saribans Sahai for Respondent. 

Bonnet, J, This is a Letters Patent 
appeal by Niranjan Singh, the plaintiff, 
against a judgment of the learned single 
Judge of this Court by which the suit 
of the plaintiff for a declaration that he 
was in proprietary possession of certain 
plots was dismissed in its entirety. The 
lower appellate Court decreed the 
suit of the plaintiff for plots 308-10 and 
308-11 and dimissed it for plot 324-14. 
The plaintiff filed an appeal in regard io 
the latter number which was dismissed 
by the learned single Judge, and the 
cross -objection of the defendants in 
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regard to 308-10 £bDd 308-11 was allowed. 
Hence the present appeal of tbe pUin- 
tiii's. The facts as found by the lower 
appellate Court are as follows : 

In the village of Deoraspur, mahal 
Madhoram, there are four principal 
pattis of which the plaintiff Niranjan is 
a cosharer in the pabti which bears his 
name and the other thr0‘^ pattis are 
.known as Patti Bhola, Patsi'Sheo Govind 
and Patti Earn Bharos, an I in these 
three pattis the plaintiff Niranjan has 
no share. There are three shamilat 
pattis coDiprising various portions of 
land, and they are attached to the main 
pattis as follows : 

1. Shamilat patti No. 1 appertains to 
the pattis of Sheo Govind and Bhola. 

2. Shamilat pabti No. 2 appertains to 
the pattis of Ram Bharos -and Bhola, 
and it is in this pabti that the three 
numbers in question are situate. 

3. Shamilat patti No. 3 appertains 
to Niranjan Singh and Ram Bharos. 
The fact is that under a partition, 
which was effected a long time ago, be- 
fore the year 1890, as is stated by the 
learned counsel for each side, there was 
this division of this mabal, and ap- 
parently the parties were not very well 
acquainted with the way in which the 
shamilat pattis had been arranged, Ap- 
parently the parties were under the 
impression that the three shamilat pattis 
appertained bo all the four principal 
pattis. The plaintiff is held by the 
lower appellate Court to have been in 
possession of plot 303/10 for 24 years, 
of plot 308/11 for 13 years and of plot 
324/14 for eight years at the time of 
the suit. The question is whether the 
plaintiff has acquired the rights of an 
owner to bold the two plots as his khud- 
kashb No3. 308/10 and 308/11 for which 
he has obtained a decree from the 
lower appellate Court. That Court 
considered that the exclusive cultiva- 
tion by the plaintiff of these two num- 
bers for a period exceeding the statutory 
period of limibabion of 12 years gave the 
plaintiff a right by adverse possession 
to hold these numbers as his khud- 
jkasht, On the other hand the learned 
isingle Judge of this Court approaching 
(the matter from a different angle of 
jvision considered that because the 
plaintiff had not asserted that his pos- 

, session was adverse, and because the 
'plaintiff had been under the impression 


that ha was a cosharer entitled to holdl 
those numbers in his cultivation as 
khudkasht, therefore the plaintiff 
would not acquire any title in these ' 
numbers by adverse possession ; that isj 
the learned single Judge of this Court| 
considered that for adverse possessioel 
there must be a definite assertion by 
the plaintiff that his possession was ad- 
verse. We do nob consider that under 
the circumstances of the present case it' 
was necessary for the plaintiff to make 
any such definite assertion. His con- 
duct in the possession of these plots 
was the conduct of an owner, as he 
was in the exclusive cultivatory posses- 
sion of these plots. The written state- 
ment pleads that the defendants knew 
that the plaintiff had no right in these 
plots, because the plaintiff was not a 
cosharer in shamilat patti No. 2, 
Earn Bharos Bhola, to which these plots 
appertain. The written statement al- 
leges that the possession of the plaintiff 
of these plots was that of a tenant of 
the defendants. That allegation has 
not been proved by the defence, and it 
is found that the plaintiff was not a 
tenant of the defendants. Accordingly 
the finding of the lower appellate Court 
is tliat the plaintiff cultivated these 
plots as an owner. Another point which 
has not been established by tbe defence 
is that in the annual settlement of ac- 
counts any reckoning was taken by the 
defendants of the cultivation of these 
plots by the plaintiff. It is not shown 
therefore that the cultivation by the 
plaintiff was a matter to which the 
defendants in any way consented. Ac- 
cordingly the situation is that the plain- ) 
tiff for 24 years cultivated one plot and . 
for 13 years cultivated another , plot | 
without regard to the defendants who I 
were the owners of the patti. Under I 
these circumstances we consider that the I 
aotion of the plaintiff amounts to an ao- J 
tion which has ripened into ownership 1 
by adverse possession for more th®D i 
years. We therefore consider that th^ I 
finding of the lower appellate Court is I 
correct, and we allow this Iifitterj I 
Patent appeal and decree tbe suit of tb« I 
plaintiff in regard ‘ to plots- 308/10 and i 

308/U. . I 

In regard to the third plot the plaW' 1 
tiff has again pleaded in Ii0tter3 I 
Patent appeal that there is an estopp® | 
by acquiescence, and his counsel told a® I 
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thif! plot 324 U, for which the period 
of pos903siott is eight years o^ly, has a 
grove, and a temple and a well. But 
there is no Onding of fact on the record 
that the grove, the temple and the well 
are in this number. All that is found 
is that the cultivation of the plaintiff 
of this number is for eight years. Under 
these circumstances wa consider that 
the plaintiff has failed to prove that he 
has any title as owner in this plot. We 
therefore dismiss the Letters Patent ap- 
peal in regard to plot 324/U. The par- 
ties will get proportionate costs in 
regard bo the success and failure of both 
the hearings in this Court. 

v.D./h.Iv, Appeal partly allowed. 
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Sen and Niamatcjllah, JJ. 

Mohammad Shaft and others —Defen- 
dants — Appellants. 

V. 

Mohammad Said and another— VWm- 
tilts and Defendant Respondents. 

Second^Appeal No. 655 of 1926, Deci- 
ded on 25th October 1929, from decree 
of Diat. Judge, Azamg^rh, D/- 30th 
January 1926. 

(*) Evidence Act, S. 115 — Estoppel upon 
representation — Declaration must have been 
mode and believed end truth must have been 
inaccetiible. 

A p^irfey relying upon S. 115 has to establish 
not only that tie opposite party had made a 
certain declaration, but that the said docUra* 
tion had been baliovsd and had been acted upon 
and that it was no* reasonably possible for the 
said party to know the true state of affairs by 
pursuing enquiries reasonably and with dili- 
gence. Where truth is acoessible to a party 
the plea of estoppel upon raptesaatation f iila, 

rux ^ , [P 848 0 1] 

Vb] Transfer of Property Act, S. 41— 
Scope. 

In order to attract the operation of S. 41 it 
is neceesary for the party relying upon the sac- 
tlon to establish that a particular person was 
the ostensible owner of tbe property with the 
consent, express or implied, of the piraon who 
was the real owner or was interested in the 
property and to establish the fur- 
ther fajt that the transferee bad taken tea- 
sonable care to ascertain the nature and in- 
oldeote of the tltla of the transferor before so- 
oepting the transfer. [P, 848, 0. 1, 3] 

L. Banerji^tox Appellants. 

.4‘imad and Jtf, Waliullah — for 
Bespoadents. 

Sen, J, — This is an appeal by the 
defendants from the judgment and de- 
eroe of toe learned District Judge of 
Azamgarh in a suit for redemption of 
» wo mortgages. One Chetn Lonie usu- 
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fmctuarily mortgaged one anna zamin- 
dari share of village Cheonfcahi to Jag- 
lal Singh OD^ 23rd December 1867 for 
Es. 999. A six pies share of the same 
village was also usufrucfcuarily mort- 
gaged by Cbetu aforesaid and his sister- 
in-law Mt, Jhuri to the same party on 
2 tfch August 1868 for Rs. 500. In 1373 
strangley enough Jaglal Singh's name was 
recorded in the revenue papers as owner 
On 24th October 1893 Jelh and Jagl’ 
shar, heirs of the original mortgagors, 
sold the equity of redemption to one 
Bhawani Prasad, defendant 7. On 15th 
October 1902 Jaglal Singh made a sub- 
mortgage in favour of the plaintiff. In 
1904 Bhawani applied for the correction 
of the revenue napers and prayed that 
Jaglal Singh’s name be recorded as morfc 
gagoe and not as owner. As a result, it 
was rejected, Bhawani Prasad being re- 
ferred to a civil suit. No suit was in- 
stituted by Bhawani Prasad, On 4th June 
1914 the heirs of Jaglal Singh, defen- 
dants second party, executed a sub-mort- 
gage in favour of defendants first party. 
The mortgage-deed provided that the 
money was left in deposit with the sub- 
mortgagee with a view to pay up the 
plaintiff's mortgage dated loth October 
1902, The mortgage of 1902 was re- 
deemed. On 9fch December 1922 the 
heirs of Jaglal Singh renewed the mort- 
^ gage of the year 1914 by taking a fur- 
ther advance. On 12th September 1923 
Bhawani Prasad, defendant 7, sold one 
anna out of one anna six pies mortgaged 
share to the present plaintiff. The 
plaintiff now brings this suit for redemp- 
tion of the mortgage. The suit was in- 
stituted on 12th Pebruary 1925. 

The suit was resisted inter alia upon 
the ground that it was barred by S. 41, 

T. P. Act. The Court of first instance 
dealt with the various pleas which were 
raised in defence, and, while recording 
the findings on the other issues in fa- 
vour of the plaintiff dismissed the suit 
upon the ground that it was baried by 
S. 41, T, P. Act. The lower appellate 
Court has reversed this decision and de- 
creed the plaintiff s suit. 

It has been argued that the present 
snit is obnoxious to the provision of 
S. .115, Evidence Act, by reason of the 
fact that the plaintiff bad made a decla- 
ration in the years 1902 and 1904 that 
Jaglal Singh was the owner of the pro- 
perty and not the mortgagee, Assu. 
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ming that such a declaration has been 
made it does not appear that the said 
declaration influenced the conduct of the 
defendants appellants, or their predeces- 
Bors-in-title in any way so as to operate 
to their prejudice. There were conflicting 
documents before the Court below. In 
some of these documents a statement 
was made more or less loosely worded 
which is capable of the construction that 
Jaglal Singh was being described as the 
full owner of the property in dispute. 
There were other documents, notably ^an 
earlier mortgage bond of the year 1902, 
in which Jaglal Singh was represented 
as the mortgagee of the property in the 
most unequivocal terms. If the defen- 
dants behaved diligently and prudently 
and pushed their enquiries further afield 
it would have been impossible for 
them not to know the true legal posi- 
tion of Jaglal Singh. A party relying 
upon S. 115, Evidence Act, has to estab- 
lish not only that the opposite party had 
made a certain declaration but that the 
said declaration had been believed and 
had been acted upon and that it was not 
ireasonably possible for the said party to 
jknow the true state of affairs by pur- 
jsuing enquiries reasonably and with 
diligence. Where truth is accessible to 
a party, the plea of estoppel upon repro- 
sentation fails. In agreement with the 
Court below, we hold that the plaintiff 
is not barred by S. 115, Evidence Act, * 
from maintaining the present suit for 
redemption. 

The plea founded upon S. 41, T. P. 
Act is equally untenable. According 
to the finding of the lower appellate 
Court, the mortgagee was not an osten- 
sible owner with the consent, express or 
implied, of the mortgagors. Indeed, in 
an earlier mortgage deed dated 8bh July 
1902 the mortgagee had admitted that he 
was no more than a mortgagee of the 
property in dispute. The learned Dis- 
trist Judge remarks: 

"If the defendants iirst party bad taken 
pains to asoertain all these faots they must 
have known what the real position of their 
transferors was,” 

In order to attract the operation of 
jS. 41, T. P. Act, it is ‘necessary for 
the party relying upon the section to 
establish that a particular person was 
the ostensible owner of ' the property 
with the consent express or implied 
of the person who was the real 
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owner or was interested in the im-f 
movable property and to establish the 
further fact that the transferee had! 
taken reasonable care to ascertain the 
nature and incidents of the title of thel 
transfer or before accepting the transfer. 
Two things stand in the way of the 
appellants. The transfer in their favour 
was not from an ostensible owner. 
Again, the title of the transferor had 
not been enquired into at or before the 
execution of the mortgage in their 
favour. S. 41, T. P. Act therefore is 
clearly inapplicable. We dismiss the ap- 
peal with costs, 

v.b./r.k. Appeal dimmed. 
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Sen and Niamatdllah, JJ. 

Mathura Das dtud' others — Defendants 
— Appellants. 


V, 

Seat/, of State and anoi/ter— Plaintiff 
and Defendant — Respondents. 

Second Appeal No. 1949 of L927, De- 
cided on 7th May 1930, from decree of 
Dist. J. Saharanpur, D/- 6th Julyl937. 

(a) Contract Act, S. 126 — Contract of 
guarantee need not be in writing — It may be 
by words or implied from conduct, 

A contract of guarantee need n*ot necessarily 
be in writing; it may be express, by words of 
moutb, or it may be tacit or implied and nay 
be inferred from the course of conduct of the 
parties concerned. [P 649 0 2] 

(b) Contract Act, S, 128 — Conditiont 
contained in security bonds are subject to 
restrictions which follow from nature ana 
character of principal’s engagement— Seen* 
rity bond executed in favour of Government 
on behalf of treasurer temporarily appoin* 
ted— ‘No covenant in bond that in case of his 
reappointment security also would continue 
' — After termination of appointment surety 
not notifying that bis security'^ ended — Some 
time after this appointment was over he 
being reappointed in same capacity— Surety 
was not liable for losses accruing during 
subsequent appointment — Contract Act, 
S. 14, Excep, 

Contracts of guarantee have to he interpreted 
having due regard to the relative poaition d* 
the contracting parties and to the 
stances surrounding the contract. The 
tions contained in general terms are subject w 
restrictions which follow from the nature 
character of the principal's engagement. ^ 
has no hold on the surety beyond the pMP* 
meaning of his written engagement. . 

A security bond was executed in favQP^ 
the Government on behalf of a^ certain _ 
surer who was temporarily appointed as s ' 
The security was to continue during tnia ^ 
pointment and there was no covenant •** . 
after the‘‘temporary appointment he m _ 
appointed in the same capacity, the t-i. 
also would continue. After the nrat app® 
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ment euded^ the surety did not uotify ihat hia 

In contract came to 

aa end. The pcmoipal debtor was subsequentiv 
reappointed as treasurer. 

Held : that the atirety was not liable for anv 
loss accruing to Government during his subse- 

Cooper, 2£. & Aid. 431; 
Blest V. Brown, 4 Z>. G. F. & J, 367 and Pear- 

^ll V. S^^Jnwers^’^^ , 4 Taunton's Reports, B93}), 

[P 851 C 2J 

P. L. Banerji and Bhagwati Shankar 
—for Appellants. 

U, S. Bajpai for Respondents. 

Sen, J.—Thia is an appeal by three 
defendants m a suit instituted by the 
becretary of State for India in Council 

forrocoyeryofRs. 3,016.4.5 under the 
following circumstances: 

One Mufcsaddi Cal was a cashier at- 
tached to the Thomason Engineering 
0 060 at Eoorkee. He went on leave 
on 3ra August 1917. Hira, Lai, defen- 
dant 1, who was a store-keeper in the 
said college, was appointed to officiate 
for him from 7th August 1917. Hira Lai 
was required to find sureties for a sum 

indemnify the Secretary 
of State for any loss arising either from 
defalcation or neglect during the period 
incumbency. On 7th August 
lyi/, the defendants executed a security 
bond in favour of the plaintiff, 

Mutsaddi Lai went on leave on 3rd 
August. The parties are agreed that the 
0 rin oi^Hirft Lil s incuiubGDCy during 
his officiating appointment lasted from 
7th August 1917 to 12th October 1917, 
when Mutsaddi Lai returned and Hira 
Lai reverted to his substantive appoint- 
ment as store-keeper. On Ist April 
1919, Mutsaddi Lai went on leave for a 
second time, Hira Lai was again ap- 
pointed to officiate in his place. Mut- 
Mddi Lai appears to have submitted 

July 

U'u iibout the correctness of 
which we are by no means certain, and 
^ira Lai was confirmed in his place. 

Jio second security bond was executed 
y the defendants on the occasion of 
Uira Lai's appointment upon the retire, 
ment of Mutsaddi Lai. 

No loss appears to have accrued to the 
uroyernment by reason of any act or 
omission on the part of Hira Lai during 
monmbenoy. On or about the 
Aoth October 1921, .Bs. 3,016.4.6 ap. 
Poar to have mysteriously disappeared 
rom the office safe wjiiob was in the 
ctiarge and control of Hira Lai. The 
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suit whioh has given rise to tha nra. 
sent appeal was instituted on Slat 
March 1925, against Hira Lai and the 

3j016.4.5 on the allegation that the 

above loss aeorued to the Government 

y reason of neglect on the part of Hira 
Lai and that defendants 2 to 4 were 
liable for the same under the terms of 
the surety bond executed by them in 

August mr! 15th 

The suit was eontasted by Hira Lai 

upon different 

th?dff concerned with 

the defence of Hira Lai for the purpose 

of this appeal. The Court of first in- 

stance passed a decree against him for 

the amount claimed. He appealed, and 

_rmed. Hira Lai has submitted to that 

decree. Defendants 2 to 4 contested 

the suit upon the ground that the 
surety bond was operative during the 
period of the first incumbency and did 
no operate for any subsequent period 
y of the reappointment of 

Hira Lai either as an officiating cashier 
or upon his confirmation to that office' 

bond 

the habifcity of the defendants was • 
limited to a sum of Rs. 2,000. The 
defendants contended inter alia that 
the claim of the Secretary of State 
could in no case extend beyond the 
aforesaid amount. This plea found 
favour with the trial Court which, while 
repellmg the plea of the defendants-ap- 
pollants, that they were not liable at 
all, passed a decree against them for 
Rs. 2,000. This decree has been affirmed 
m appeal by the lower appellate Court. 

A contract of indemnity or a contractj 
or guarantee may be created either by 

® written instrument. 

Lb. 8, Contract Act, is not exhaustive 
on’ the subject. A contract of guarantee! 
need not. necessarily be in writing ; itj 
may be express, by words of mouth, or 
it may be tacit or implied and may be! 
inferred from the course of conduct of! 
the parties concerned. In this case the 
only contract which has been set up is 
the one evidenced by the the document 
dated 16th August 1917. 

^ Contracts of guarantee have to be 
interpreted having due regard to the 
relative position of the contracting 
parties and to the circumstances sur- 
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rounding the contraefc. It is important 
to note that conditions contained in 
igeneral terms are subject to restrictions 


l-which follow from the nature and 
jeharacter of the principal’s engagement. 
In Pearsall v. SummerseU(l), it was held 
that the extent of the condition of an 
indemnity bond might be restrained by 
the recitals, though the words of the 
condition import a larger liability than 
the recitals contemplated. 

The security bond has been executed 
on the model form nreseribed by the 
Government of India by its Kesolution 
No. 3857, dated 5th November' 1885. 
Apparently, the said form was intended 
to be used in cases of a single appoint* 
ment, presumably of a permanent cha- 
racter, and not to cases of auecessiva 
appointments to the same ofiG.ee, as has 
happened in the present case. This fact 
appears to have been overlooked either 
by accident or by inadvertence when 
Hira Lai was appointed for the second 
time consequent upon the resignation of 
Mutaaddi Lai. It is not improbable 
that the authorities of the Thomason 
Engineering College at Roorkee might 
have thought that the security bond 
which had been executed on 15th 
August 1917, was of sufficient amplitude 
to' Safeguard and protect the interest of 
the Government against any loss as 
might accrue during the second or 
subsequent incumbency. 

ihe lower appellate Court was of 
opinion that the case before it was one 
of difficulty. It 3oes not however ap- 


pear that any subtle question of law 
or intricacies of facts were involved 
in the case. It has already been ob- 
served that the case hinged upon the 


'Construction of the document dated 
15th August 1917, which was a vital 
document and was indeed the basis of 
the suit. The lo wer appellate Court 
does not appear to have considered tbe 
terms of the deoument. Indeed its 
findings proceed upon a number of as- 
sumptions. These assumptions are at 
variance with the pleadings. The lower 

lappfiUate Court states as follows: ; 

“ The lower Court has thought that feha 
deed ot suretyship had coocera eveu with 
“those appoiotments that were giVou after- 
wards. What I see i‘s that no further deed 
of suretyship was taken, Certainly it was 
thought that the deed alreidy executed related 
-to these new appoint meats, Tliere is no doubt 

'~YlJ [1*315] -4 Tauason's Bep. 593. , 


that Hira Lai knew this as be did not care 
to get the old deed renewed or furnish hew 
sureties. The authorities at tbe College too 
appear to be under the same impression. 'The 
sureties did not come forward to notify that 
their suretyship had ended.’* 

It was no duty of Hira Lai to offer a 
fresh instrument embodying a contract 
of guarantee, when no such security was 
asked for from him. Similarly the 
sureties lay under no obligation to come 
forward and notify that their liability 
under the original contract had come to 

an end. It did not matter what the 

% 

plaintiff thought or what any of the 
defendants considered to be the legal 
effect of the document dated 15th August 
1917. It was not pleaded in this case 
that the reason for the non-execution of 


a fresh contract of guarantee was that 
the parties who were vitally concerned 
in the matter were agreed that the 
document, dated 15th August 1917, was 
to remain operative in connexion , with 
the subsequent appointment of Hira Lai 
to the said office. This was neither 
pleaded nor proved. Lord Westbury 
has made the following pronouncement 

in Blest v. Brown (2) at p, 376 : • 

** It must always be recollected in what 
manner a surety is bound. You bind him to 
the letter of his engagement, Beyond the 
proper interpretation of that engagement you 
have no hold upon him. He receives no bene* 
fit and no consideration. He is bound there* 
fore merely according to the Sptoper meaning 
and effect of the written engagement that he , 
entered into. ” - . ■ • ' | 

In order to determine the liability of * 


the defeadants-appellants, it is necessary 
to examine the nature and importi oi 
the recitals contained in the security 
bond. If the recitals are wide enough 
so as to continue the liability of -the 
defendants-appeliants in cases of succes- 
sive appointments of Hira Lai to the 
same office, it may be possible to hold 
that the liability of the defendanU-ap* 
pellants did not end with the expiry of 
the first appointment which was tempo- 
rary and short termed. But is there -a 
covenant of that character to be foun 
in the instrument? The instrupoen 
dated loth August' 1917, states tha^ 
Hira Lai and the three sureties are boanc* 
to the Secretary of State for India i® 
Council for a sum of Rs. 2,000 



Hira Lai was on 76h Augoat 191? .g 
i to, and now holds aod ^ 


1862]4D,.G, F,4J; 867=6 I. T.'Sa^ 
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office of ttaasurer; (2) That Hira Lai “bv 
virtue of such offico” is in charge of and has 

T l belooging to the Govern. 

ment._ (3) That if by reason of any act or 
omission, suoh as neglect, any property belong- 
ing to the Government in. the charge of Hita 
Lai be oonpmed, wasted, embezzled, stolon 
misspent, lost, misapplied, eto.,” Hira Lai a ad 
all the ^reties are jointly and severally liable 
•to the Government for any loss or losses-the 
liability of the sureties being limited to the 
extent of the sum secured by the security bond; 
(it The {^ability is to continue “while the said 

eojoy the 

■said office of treasurer as aforesaid" and the liabi- 
lities ate to continue during the time that “the 
-said Hira Lai has acted or shall oontinue do 
act in the said^ office of treasurer as aforesaid." 

The security bond closes V7ifeh the fol- 
dowing paragraph ; 

' “ And it is lastly agreed and declared by and 
between the said (principal) and the said (one 
■surety) and (other sureties) as his the said 
(prmoipal) sureties and the said Secretary of 
otate that on the vacation of the said (prin- 
cipal) of his said “office of treasurer, Thomason 
Oolloge, the above-mentioned landed property 
■for Rs. 2,000 - or -any notes that may be sub- 
stituted therefor as aforesaid shall not be 
a. oiice returned to him. but shall he and 
remain with the said (the authority with 
-whom the notaa are deposited) for the term 
■of SIX months ' aa security against any loss 
that may have been incurred by the Seere- 

f u neglect or de- 

fault 0 . the said (principal) or any other per- 

■son or persona aforesaid and which may have 
not been discovered until after the vacation 
hiB appointment by the said (principal); pro- 
vided always that the return at any time of 
t^eaaid Government promissory notes shall 
not be-deemed to affect the right of the said 
Secretary of State to take proceedings upon the 
said bond against the said (principal) and (sure- 
■tiesj m case any breach of the conditions of the 
‘Said bond shall be discovered after the return of 
'the*said Government promissory notes." 

Hira Lai waa originally appointed to 
■the ‘office of cashier for a short time. 
The said office referred bo in the ins- 
trument, clearly indicates his appoint- 
ment which commenced on the 7th 
August 1917. "The said office” termi- 
^ 12th October 1917, when Mut- 

■saddi Lai returned to his appointment 
and resumed bis duties, Mutsaddi Lai 
■continued to be the treasurer for about 

7tb August 

a 917, when Hira Lai was temporarily 
-appointed, that Mutsaddi Lai may not 
return on the expiry of his leave. No 
Qudertaking appears to have been given 
to Hira Lai that if Mutsaddi Lai retired 
or resigued, Hira'Lal was to be 'confirm- 
ed in that appointment. Under the cir- 
oumstauees one should not' expect to 
r ^lle seedrity ' bond a covenant of 
Jiabilrty! .vegardiog -sabsecfuent contin- 


gencias if and when Hira Lai was again 
appointed as cashier either temporarily 
or as a permanent incumbent. The 
security bond does not contain such a 
covenant,^ The security bond was ap- 
parently intended to be operative during 
the time that Hira Lai held his office as 
cashier by virtue of his appointmnet 
comnaeneing from 7th August 1917. The 
security bond was, it is clear, to hold 
good during and for the consequence of 
this appointment in this office and not 
or any successive or subsequent ap- 
pointment. Upon the expiry of the afore- 
said appointment the security bond 
spent its force and no liability could 
attach to the defendants-appellants for 
any loss arising to the Government du- 
nng the subsequent appointment 'of 
Hira Lai for which no engagement of, 
security was given. 

It is always unsafe to construe one 
document by referring to another docu- 
menu which is not pari materia in 
terms. It is, therefore, not necessary to 
refer to cases of construction of docu- 
ments the terms of which are neither 
parallel nor identical. There are, how- 
ever, cases where a security bond has 
been executed in favour of the Govern- 
naent or in favour of a public body in 
pursuance of a statutory regulation. In 
all such cases the office is created by 
statute and the preferment depends 
upon election. It has been held that if 
the same officer has been re-elected or 
re-appointed to the same office, the pre- 
viously executed security bond does not 
hold so as to extend the liabilities of 
the sureties in case of loss arising in 
the course of the subsequent appoint- 
ment, see CuTlinfj v. ChcLlkleit (3) and 
Peppin^ V. CoopcY (4), The rulings on 
this point do not proceed upon any arti- 
ficial rules of construction; and the prin- 
eiple underlying those decisions appears 
to be applicable to the present case. I 
would, therefore, hold that on the true 
construction of the security bond, dated 
15th August 1917, the defendants- appel- 
lants are not liable. I would therefore 
allow the appeal and modify the' decrees 
of the (^ourts below by dismissing the 
plaintiff's snit as against the appellants, 
l^iftmatullah, J.— J concur, 

S.n,/b.K. Decrees modified^ 


(S) 3 M. & S. fi02, 

(4) 2 B, lb Aid. 432. 
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Sen and Niamatullah, JJ. 

Madan Lal — Plaintiff — Appellant. 

V. 

Chiddu and others — Defendants — Res. 
pondents. 

Second Appeal No. 1999 of 1927, Deci- 
ded on 12th June 1930, from decision of 
Addl. Dist. Judge, Aligarh, D/- 13th 
October 1927. 

(a) Hindu Law — Alienation — Coparcener 
— Alienation made by one member of joint 
family is voidable only at option of other 
members and not by alienor or his trans- 
feree. 

It must bo accepted as Battled that an alie- 
nation made by a member of a joint Hindu 
family is voidable at the option of the other 
members thereof, -ot any one of them, but it 
cannot bo impeached by the alienor himself or 
by any transferee who has not acquired by 
transfer or prescription the interest in the 
propsifev alienated of the entire joint family : 
33 Jir. 733 (F.B.) ; 35 -AIL 353 ; ?G All lil ; 
All 50; A. I. R. 1925 All 339 and A. I. R. 1929 
Ml 243, Rel. on. [P 853 0 9] 

(b) Hindu Law — Alienation — Father— Pur- 
chaser in execution of decree against father 
can challenge alienation on ground of legal 
necessity of that part of property. 

An auotion'purchaser at a 3al,e held in exe- 
cution of a simple money i ecree againet the 
father, of a part of joint famfly property can 
impeach an alienation of that part of the pro- 
perty made by the father on the ground of want 
of legal necessity etc., where the joint family 
consists of father and his sons : 15 All. 339, 
JUl cn.; 35 All 353, Cons, [P 855 0 2, P 856 2] 

K, Z>. Malaviya—iot ApDellanfe. 

T. A. K. Shenoani—iov Eospoadenfcs. 

Niamatullsih, J. — This is a plain- 
tiff’s appeal arising out of a suit brought 
by him for recovery of Es. 218 by a sale 
of a house hypothecated to him under 
the mortgage deed dated 20bh November 
1923 executed by defendant 1 Chiddu 
in favour of the plaintiff-appellant. De- 
fendants 2 to 6 are the sons of tho 
mortgagor, Defendant 7 is his wile. 
Defendant 8 is one Bal Kishon who pur- 
chased the house to which the mortgage 
deed in suit related at an auction sale 
held in execution of a simple money 
decree passed against Chiddu on 22nd 
August 1925, The suit was not contes- 
ted at all by defendants 1, 4, 5, 6 and 7. 
Defendants 2 and 3 who originally con- 
tested it subsequently withdrew in 
favour of the plaintiff. Defendant 3 
contested the plaintiff’s c^im on the 
ground that the mortgage deed in suit 
was executed by defendant 1 without 
any -legal necessity presumably for im- 
moral purposes. Both the Courts below 


have held that the mortgage deed in suit 
was not justified by any legal necessity.. 
The learned Additional District Judge 
has gone further and found that the 
money advanced by the plaintiff under 
the mortgage deed in suit was borrowed 
by defendant 1 for gambling to which 
he was addicted, and that the plaintiff 
was fully aware of the absence of legil 
necessity for the loan which he ad- 
vanced, He has not however found that 
the plaintiff was also aware that defen- 
dant 1 required money for gambling. In 
any case the finding was sufficient for 
the view which he took, namely that 
the mortgage deed in suit' was invalid 
and not enforceable against the family 
or the family property to which the dead 
related. 


It is contended before us, as was con- 
tended before the Courts below, tbatthO' 
members of the joint Hindu family to 
which the property in suit belongs are 
the only persons who can impugn the' 
validity of the mortgage deed in suit 
and that defendant 8 cannot, by virtue 
of the auction sale at which be pur. 
chased, be considered to represent the 
interest of the entire coparcenary body. 
It is therefore argued that it Is not open 
to defendant 8 to put the plaintiff tO' 


proof of the validity of his mortgage ae 
one made for legal necessity. 

The learned advocate for the appel- 
lant, Mr. K.D. Malaviya, who has argued 
his case with skill and ability, has> 
placed before us all the authorities 
bearing on the question. The earliest- 
case to which it is necessary to refer is 
Muha-nimad Muzam Ullah Khm t. 
Mithu Lal (l), in which a subsequent 
purchaser who, remained in possession 
adversely to the joint Hindu family lo*' 
more than years '.was held by the> 
majority of the learned Judges compos* 
ing the Full Bench to' be competent to* 
inqpugn the validity of a mortgage made 
by the head of a joint Hindu family o® 
the ground of want of legal necessity* 
In this view it is obvious that the' 
interests of all tho coparceners were 
conveyed to the subsequent transferee* 
who acquired it by adverse possession 
though originally he bad . 

transfer from one metnber alone. ^ 
mier, J,, went further and t 

the mortgage sought to be enforced n 
being proved to be , f or legal neoes — ^ 

(1) figil] 33 All. 783=11 I. 
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was invalid and could not confer any 
Mtl6 ; hence any party to the suit in 
which the question arises, being himself 
JD possession, can put the plaintiff to 
proof of the validity of his mortgage 
regardless of the weakness of his own 
title. This view proceeds on the assump- 
eion that an alienation mado by one 
member of the family without the con- 
sent of the other members, and without 
legal necessity is void and not merely 
voidable, and as such it can bo ignored. 
Chamier, J., based his view on the 
authority of the Full Bench case of 
Chandra Deo Singh v. Mata Prasad (2), 
which he treated as an authority for 
the proposition that a transfer mado by 
the father without logal necessity con- 
veys no title. Though he doubted that 
an alienation by one member of the 
family without the consent of the others 
and not for legal necessity ig void and 
not voidable, ha held in substance that 
it is void in so far as he maintained 
that it conveys no title. A transfer 
voidable in its nature is good till it is 
avoided by those at whose option it is 
voidable. Later decisions of this Court 
definitely hold that such a transfer is 
only voidable : see Jagesar Pande v, 
Deo Dat Pande (3). In a recent case 
Madan Lai v, Gajendrapal Singh (4) it 
was assumed to be settled law, on the 
decisions of this Court of which the case 
dast noted is an instance which proceeds 
‘On the authority of two Madras cases 
and a case of this Court, viz. Skeo Ghu^ 
lam V, Badri l^arain Lai (5). 

Two Privy Council cases which lead 
to the contrary result if not positively 
against that view, were not brought to 
"the notice of the Court then or at any 
subsequent occasion when the question 
arose. In Laehman Prasad v. Sarnam 
Singh (6) a mortgage made by three 
members of a joint Hindu family was 
nought bo be enforced against the mort- 
tgagors and other members of the family. 
Their Lordships ref erred to the principles 
law and observed : 

, these aid the orinciples which govern 
'taiB ana all other oases of the kind and ao- 


AlJahabad -*^03 


(2) [1909] 31 All. 176—1 I. 0. 479. 

\S) A.I.E. 1924 All. 51=74 I.O. 981=45 All. 

W A.I.B. 1929 All, 343=116 I.O, 436=51 All. 
575. 

[W13] 19 I.C. 560. 

A.IjB, 1917 P.O. 41=40 -I.O. 284=44 I.A. 
168=39 AH. 500 (P.C.). 




cording to these principlog there can be no 
doubt that the present mortgage is void." 

^ The report of counsel's argument as 
given in the volume of India 7 i Gases 
shows that it was actually argued on 
□ne side that it was voidable and not 
void. It is to be observed that the deci- 
sion of the case would have been the 
same if the mortgage had been recorded 
as voidable. In a later case, Manna 
^ V. Rarii Singh (7), the High Court 
gave the plaintiff mortgagee a decree 
for sale of the father’s share, he being 
the mortgagor, exempting the shares of 
the sons. Their Lordships of the Privy 
Council held that : 

' upon the finding of the High Court this decree 
was too favourable to the plaintiff and incor- 
rect. The law wag finally established no doubt 
3mo0 that decision by this Board in the case of 
fjdchmaii Prasad v, Sarnam Singh (6) which 
aatermined that a mortgage of the joint family 
property of a Mitakshara family by its karta 
unloss necessity or au antecedent debt is proved 
IS void ; the transaction itself gives to the mort- 
gagee no rights against the karta’s interest in 
1110 joiQj funnily propBrty*'’ 

Hera, again, bhg result would hava 
bean the same if the transaction had 
bean held to ba voidable at the instanca 
of the sous. Their Lordships character- 
ized it as void possibly because they 
were considering the question as to whe- 
ther it is binding on the father who had 
made the mortgage against whom it be- 
comes void when the sons repudiate it. 

On the one hand it is perfectly clear 
that their Lordships held the transac- 
tion to be void” as distinguished from 
voidable ; on the other band it cannot 
be deemed that it was necessary to de- 
cide whether it should be regarded as a 
nullity being void ab initio and could bo 
shown to be such by any party, what- 
ever its own rights. In this state of the 
authorities we do not feel disposed to 
pronounce a definite opinion on the 
question in the view of the case we take 
on the assumption that the mortgage in 
favour of the plaintiff is only voidable. 

On the authorities of this Court then 
it must be accepted as settled that anj 
alienation made by a member of a joint 
Hindu family is voidable at the option! 
of the other members thereof, or any: 
one of them, that it cannot be im-j 
peached by the alienor himself or by 
any transferee who has not acquired by 
transfer or prescription the interest, ini 
t he property alienated, of the entirei 

17) A.I.K, 1919 P.0, 108=56 1.0, 760. 
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ioint family : see Muhammad Muzar,i‘ 
mvlla Khan v. Mithu Lal (l), 

Ram V. Lila Dhar (8), Tota Ram v. 
Hargobind (9), Durga Pramd y. Bhajar, 
(10). Jagesar Pande v. Deo Dai (3), Sar- 
ju Prasad Rant v. Mangal Sin(ih (11) 
and Madau Lal v. Gajendrapal Singh (4). 

In none of these cases except Bakshi 
Ram V, Lila Dhar (8) the Court bad to 
deal with the ease of an auction-pur- 
chaser at a sale in execution of a simple 
money decree against the father and in 
iwssesaion of the property purchased by 
him. It must be conceded that the facts 
of the case last referred to are parallel 
and cannot be distinguished in any ma- 
terial particular ; but the only ground 
on which the decision of the learned 
Judges proceeds will appear from the 

following remarks : 

“The appellant must be regarded as the pur- 
chaser of the right ofKallu only. Hio pur- 
chase was made as recently as 1909 aud migh: 
yet be challenged by Kallu's son. He is there- 
fore in a different position from that occupied 
by the purchaser in the case of Muhavivmd 
MmammuUah Khan 'v. Mithu Lal (1). In 
that case it was held by the majority of the 
Court that the purchaser was entitled to chal- 
lenge a mortgage made by one member, of the 
Hindu family, because be bad acquired title to 
the property, by adverse possession against nil 
the memberj. We must therefore holi jha* 
the appellant is not entitled to raise the que?- 
tfon of the validity of the mortgage,*' 

The learned Judges assumed that the 
position of the auction-purchaser was 
identical with that of a transferee under 
a private alienation from the father, 
and that he did not acquire title to the 
property against all the members, 'That, 
if he is invested with all the rights of 
the joint Hindu family, be can impeach 
an alienation made by the father is 
conceded in that case and in the Full 
Bench case which it follows. The posi- 
tion of the ^auction -purchaser in execu- 
tion of a simple money decree, of the in- 
terests of a coparcener, specially, those 
of the father in a joint Hindu family 
consisting of himself and sons or grand- 
sons, is materially different from that of 
a transferee under a private alienation 
by the father or any other coparcener 
and has net been considered in any of 
the cases decided by this Court. As a 
matter of fact the question did not arise 

(8) [1913] 35 All. 353=21 1.C. 619, 

(9) [1914] 36 All. 141=21 I C, 721. 

(10) [1920] 42 All. 50=58 I.C. 487. 

(11) A.I.R. 1925 All. 339=87 I.C. . 294=47 All. 

490. 
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in any of them. It could have been 
raised and considered and decided in 
Bakshi Ravi v. Lila Dar (8) but was 
overlooked. 

It is a well-established proposition 
that though a member of a joint Hindu 
family cannot, by private alienation, 
transfer, for his personal benefit, his- 
own share in the joint family property, 
his creditor can attach and have such 
.sliara sold in execution of a simple 
money decree against him. The auction- 
purchaser at such a sale acquires the 
light to obtain a partition of the share 
of the judgment-debtor who has himself 
at least that right : see Deen Dayal v. 
Jagdeep Narain (12). If the right to 
obtain partition is conceded to the auc- 
tion-purchaser it is difficult- to withhold' 
from him the right to challenge an alia-^ 
nation of a particular family property 
made by another member of the family, 
sicca all the members must be parties 
to the suit for partition and the entire- 
family property must be brought into 
the botch pot, 

A dictum of their Lordships of the- 
Privy Council in Balgobind Das v. Na- 
rain Lal (13), which seems to have an 
important bearing runs thus : 

*‘Iq the present case the interest had paSMii 
to Naunidh not by survivorship but by pnv 
chase at sales in eseoution of deoreeB, Although 
it 16 not the same interest as he would acquit® 
by survivorship, it is sufficient to entitle hlO- 
to set up the invalidity of the mortgage." 

The father (Naunidh) had purchased 
the interest of the son in execution of a- 
simple money decree against the son 
(Narain Lal), The question was whe- 
ther the father, as auction-purchaser of 
the son’s right, could impeach a more- ; 
gage made by the son. The remar* 
quoted above is their Lordships’ answer^ j 
to it. They pointed out with referen^ j 
to Deen Dayal Lal v. Jugdeep Nara** j 

Singh (12) that the auction-purchaser I 

of the interests of a member of *■ J 
joint Hindu family acquires tbA J 
right to obtain a partition of his I 
In the case before their Lordships ^ ^ | 
father had purchased at auction I 

tarest of the son in execution of a I 
money decree and was held on j 
account to -possess suffi cient interes ^ 

(12) [1877] 3 Cal. 198=4 I. A, 247=3 Bar. 

(P'C-)* 31^ I 

(13) [1893] 15 All. 339 » 20 1. A. 116-« I 

(P.O.). I 
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entitle him to impeach a private alia- 
nation made by fcbe sou. Ordinarily a 
member cannot impeach bis own alie* 
nation and a transferee of his interest 
cannot be in a better position, but an 
auction-purchaser can do so being en- 
titled bo obtain a partition which can 
be effected only by including the whole 
of the family property. It is noticeable 
that in the case which their Lordships 
had to consider, the father could be 
easily held to be competent to impeach 
the alienation made by the son not as 
an auction. purchaser bub in his own 
right as an undivided member of'the 
family, but, for reasons which are nob 
clear from the judgment, their Lord- 
ships preferred to base their view on the 
purchase by him of the son’s interest in 
execution of a decree for money, as giv- 
ing him the locus standi to challenge 
the alienation of family property made 
by the son. 

We do not think that it can be seri- 
ously disputed that a transferee from 
the father under an alienation made for 
legal necessity can successfully impeach 
another alienation made in favour of a 
transferee who fails to establish legal 
necessity for it. This is manifest from 
the ratio decidendi adopted in the case 
of Bakshi Ram v. hUa Dkar (8) itself 
which concedes that right to ^impeach 
an alienation not only to members of 
the family, but also to those who acquire 
its rights even by adverse possession. 
If therefore on the right of the plaintiff 
who is himself a transferee, to impeach 
an alienation in favour of the defendant, 
being questioned it is open to him to 
establish his title by proving adverse 
possession against the whole family, it 
follows that the plaintiff can likewise 
establish his right by proof of legal 
necessity for the alienation in his favour. 

It is but a logical extension of the same 
proposition that a plaintiff or defendant 
cap establish the validity of the aliena- 
tion in his favour by proving that it 
was. made by the father to satisfy an 
antecedent debt and that he can impeach 
the alienation relied on by his adver- 
sary. .37here is nothing in any of the 
decided cases to which we havjajbeen 
referred to negative the right of a traps- 
farpe for an antecedent debt of the 
fathpr to impeach an alienation not 
B own to be valid by proof of the esia- 
tencp of justifying oiroumstanoes, t , 


The position of the auction-purchaser 
at a sale iheld in execution of a simple 
money decree against the father is still 
stronger, where the family consists pf 
father and sons. Even if the property 
so purchased is not his share in the 
entire family property, but of several 
properties belonging to such family, the- 
right of the sons to challenge the sale is 
extremely limited. It was laid down 
by their Lordships of the Privy, Council 
in Suraj ,Bami Koer v. Sheo Prasad 
Singh (14) that 

“where joiob anceatral property has passed out 
of a joint family either under a conveyance 
executed by a father .in consideration of an 
antecedent debt or in order to raise money to 
pay off antecedent debt or under a sale in exe- 
cution of a decree to pay for the father’s debt, 
hia sons by reason ot their duty to pay their 
father’s debt cannot recover that property 
Unless they show that the debts were contracted 
for immoral purposes and that the purchaser 
had notice that they ware so contracted.” 

The defendant* in the case before us is 
an auction-purchaser of the property' in' 
dispute at a sale held in execution of a 
simple money decree against the father 
who is a member of a joint Hindu family 
with his sons and is in possession. The 
plaintiff sues for sale of it for satisfac- 
tion of a mortgage which has been found 
to be hopelessly invalid being tainted 
with immorality. Possession is a good 
title against all except the rightful 
owner. It seems to us that the defon- 
dant is entitled to defend his posses- 
sion which he obtained in the manner 
stated. His right cannot be questioned 
even by the sons who are the other 
members of the family except by show- 
ing that the debt to which the decree 
related bad been contracted for immoral 
purposes, and, further, that it was 
known to the defendant that the debts 
had been so contracted. His interest in 
the property in dispute, if not absolutely 
unimpeachable, is, at any rate, such as 
to entitle him to resist the attempt of 
the plaintiff to have the property sold 
for satisfaction of an invalid mortgage. 

On a full consideration of the posi- 
tion of the parties we bold, both on 
principle and authority that an auction-i 
'pnrobaser, at a sale held in execution of 
a simple money decree against the 
father, of a part of joint family property! 
whiob has passed out of the family, 
being in his po ssession by virtue of the! 

(14) flMO] 5 Cal. 148-6 I.A. SS^i 8ar. 1 

(P.O.j. . . 
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auction sale, can impeach an alienation 
of that part of the property made by 
jthe father, where the joint family eon- 
jSisfes of father and his sons, In view of 
the conclusion arrived at by us this 
appeal fails and is dismissed with costs 
including counsel’s fee in this Court on 
She higher scale. 

P.N./r,k. Appeal dismissed. 
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Mukerji and Niamatullah, JJ. 

Mahabir Prasad and others — Decree- 
holders — Appellants. 

V. 

Mahesk Prasad and another — Judg- 
ment-debtors — Respondents. 

Execution Second Appeal Nos. 40 and 
121 of 1929, Decided on 29th March 
1930, against decree of the Dist. Judge, 
Oawnporo, D/- 26bh October 1928, 

(a) Bundelkband Land Alienation Act (2 
of 1903), S. 4 — Power to determine agri- 
cultural tribe comprehends power to amend, 
vary or rescind any notification whatsoever 
— U, P. General Clauses Act {1904b S. 21. 

Power to determine by notifioatioa in the 
Gazette what bodies of parsons in any district 
were to be deemed agricultural tribes for the 
purposes of the act comprehends power to 
amend, vary or rescind any notification what- 
soever. [P 3o7 0 2] 

(b) Bundelkband Land Alienation Act (2 
of 1903) S. 16 — Character of agriculturist 
does not exist outside notification. 

The character of an agriculurist under this 
Aat is a creation of the notification of the 
Local Government under S. 4, and that charac- 
ter does not exist outside the aotiSoation. 

[P 858 G 1] 

(c) Bundelkband Land Alienation Act (2 
of 1903), S, 16 — ^Two brothers deemed to be 
of non-agriculturist tribe with sons execut- 
ing mortgage of joint family property — 'Sub- 
sequent to preliminary decree but before 
final decree brothers taken out of notifica- 
tion and declared agriculturists — Objection 
to sale on ground of this notification ^Final 
decree held to come within purview of S. 16 
and shares of sons were however saleable. 

During the psriod when a partioular tribe 
was deemed to be a non-agriculturist tribe 
two brothers with their sons constituting a 
joint Hindu family, executed a mortgage and 
subsequently a preliminary decree for sale was 
passed on the same. Before final decree for 
sale could be made, by notifioatioa the Govern- 
ment modified the previous notifioatton by 
taking the brothers out of previous notification 
and declaring them as agriculturists. On the 
foot of this notifioatioa, when the deoiee was 
being executed' the brothers preferred an ob- 
jection to the executing Court claiming that 
their property could not be sold. 

Held : that the preliminary decree did 
not give the deoree'holdera a right to sell the 
property till the final decree was made and the 


final decree made after the tiosifi cation came- 
within the purview of S. 16 ; anj that the 
shares of two brothers only in the joint pro- 
perty could not be sold, but also the shares of 
their sons could be sold under the final decree, 

[P 857 C 2] 

t7, S. Bajpai and G. S. Paffeafe— for 
Appellants. 

P, L. Banerji and H. P, Sen— for 
Respondents, 

Mukerji, J,— This appeal and the 
connected execution second appeal 
No. 121 of 1929 arise out of the same 
execution proceedings and in this way: 

The decree-holders, who are the ap- 
pellants before us, namely Mahabir - 
Prasad, Mt. Mabdei and Narain Das 
obtained a preliminary decree for sale 
on 31st March 1925 against one Badri 
Prasad and his two sons, and Mahesh 
Prasad and his son. Badri Prasad and 
Ma besh Prasad were uncle and nephew. 
The preliminary decree was passed on 
foot of a mortgage executed by Badri 
Prasad and Mahesh Prasad on 5th 
August 1920. The judgment -debtors 
belong to the district of Banda, to which ' 
the Bundelkband Land Alienation Act 
applies. By Act 2 of 1903 (Local), S. 4, 
the Local Government was entitled to 
determine by notification in the Gazette 
what bodies of persons in any district 
were to be deemed to be agricultural 
tribes for the purpose of the Act. The 
act was meant to restrict the power 
of alienation of the inhabitants of 
- Bundelkband. 3. 16 of that Act says : 

*‘No land belonging to a membei of an 
agricultural tribe shall be sold in execution of 
any decree or order of any civil or revenue 
Court, made after the commencement of this j 

Act.” 1 

Again S. 10 of the same Aot runs: j 

“In any mortgage of land made after the | 
commencement of this Aot any condition | 
which is intended to operate by way of condi* I 
tional sale shall be null and void,” 1 

After the passing of this Aot, the | 
Government of the United Provinoos I 
issued a notification dated 22nd 1 

1903, by which, .among others, the' J 
Ohaubeys of Godh Kalan (among m 

the judgment-debtors are) were daolarw I 
to be agriculturists. This notifioa^io® J 
was however modified under S. J 
Bundelkband Land Alienation Act, by 
issue of .a fresh notification dated ^ 
October 1903. By this-nofeifioationi ®*'. 9 
cept for the purpose of 8. 10, -Bundel-^ m 
khand Lahd Alienation Act, I 

other persons, the Ohaubeys of ; 1 
Kalan were deolfired to Be non-ag * ■ 
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■cuUurisfcs. It \v&3 feberefoie during 
the period when the Chaubeys of Godlia 
were deemed to be DODoagriculturista 
that the mortgage wa3 made and the 
preliminary decree for sale was passed. 
Before the bnal decree for sale could be 
made, by notification dated 29th Octo- 
ber 1925, the Local Government pro- 
fessed to modify the notification of 2nd 
October 1903 by declaring that Hahesh 
Prasad and Badri Prasad were to be 
taken out of the notification of 2nd Oc- 
tober 1903. This means that by the 
notification of 29th October 1925 
Mahesh Prasad and Badri Prasad were 
again declared to be agriculturists. 

On foot of this notification of 29th 
October 1925, when the decree was 
sought to be executed, Mahesh Prasad 
and Badri Prasad preferred an objection 
to the executing Court (Subordinate 
Judge of Banda) claiming that their pro- 
perties should not be sold. The learned 
Subordinate Judge dismissed the objeC' 
tion. On appeal by Badri Prasad and 
Mahesh Prasad, the learned District 
Judge held that by virtue of the notifi- 
cation of 29bh October 1925 the shares 
of Badri Prasad and Mahesh Prasad 
could not be sold, but the shares of 
their sons could be sold. 

The decree-holders accordingly have 
filed an appeal claiming the right to 
sell the shares of Badri Prasad and 
Mahesh Prasad, and the sons of Badri 
Prasad and Mahesh Prasad have filed 
.the connected execution secoud appeal 
No. 121 of 1929, claiming that their 
^shares should also be exempted from 
sale. 

A good deal of controversy in the pre- 
sent appeal related to how far the 
Local Government was competent to 
issue the notification of 29th October 
1925. Having heard the learned coun- 
sel for both the sides we are satisfied 
that it is not open to us to say that the 
notification of 29bh October 1925, by 
wiiich in effect Badri Prasad and 
Mahesh Prasad were declared for the 
second time to be agriculturists, was 
nltra vires. Briefly, our view is as 
follows ; 

Section 23, Cl. (b), Bundelkhand Land 
.Mienation Act, gives the Local Govern- 
ment anthority to exclude any person 
or class of persons from the operation 
of a notification made under S. 4 of the 
. Act. By the General Clauses Act, passed 


a year later (1904), certain powers were, 
given to the Local Government, and the 
provisions of Ss. 4 to 28, General Clauses 
Act, were given retrospective effect. By 
S. 21, General Clauses Act, where a 
power to issue a notification is con- 
ferred, that power is to be deemed to| 
comprehend a power to amend, vary ori 
rescind any notification whatsover. 

The effect of this S. 21, General 
Clauses Act, was that the notification of 
2nd October 1903 could be so amended 
as to declare Badri Prasad and Mahesh 
Prasad to be agriculturists. In this 
view of ours the judgment-debtors 
Badri Prasad and Mahesh Prasad could 
validly claim that their share in the 
mortgaged property should not be sold. 
The preliminary decree did not give 
to the decree-holders a right to sell the 
property till the final decree was made.' 
The final decree was made after the 
notification. Therefore it comes within > 
the purview of S. 16, Bundelkhand 
Land Alienation Act. The result is 
therefore that appeal No. 45 of 1929 
must fail and we dismiss it with costs. 

As regards appeal No. 121 of 1929, a 
preliminary objection is taken by 
Mr. Pathak that the appellants accepted 
the decision of the learned Subordinate 
Judge aud never filed an appeal to the 
District Judge and therefore they are not 
competent to file a second appeal to the 
High Court. This may be a pure techni- 
cality. But we may take it that when 
Badri Prasad and Mahesh Prasad filed 
an appeal to the District Judge, they 
filed the appeal not only for themselves 
but also as guardians ad litem of their 
minor sons for whom thev had been 
appointed such guardians. We there- 
fore disallow the preliminary objection. 

Coming to the merits of the case, we 
think that the pure technicality on 
which the father’s judgment-debtors 
have relied , may be met with pure 
technicality on the part of the decree- 
holders. 

This is ‘a very hard case so far as the 
deoree-holders are concerned. When 
they advanced money, the borrowers 
Badri Prasad and Mahesh Prasad were 
certainly non- agriculturists. When they 
got their preliminary decree, the debtors 
were again non-agriculturists. Between 
the passing of the preliminary and the 
final decree comes in the notification 
by which, practically speaking, the 
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decree-bolders were made to lose their 
money which they had advanced in 
§ 00 i. faith. If that is so there is no 
reason why the law should he stretched 
in livour of the judgment-debtors and 
fifgainst the decree-holders. It iias no- 
where bean contended that Badri Pra- 
sad and Mahesh Prasad were the sole 
owners of the property. They, as mem- 
beis of the joint Hindu family had only 
o/12th8 share in the family property, the 
three sons of theirs owoing the rest. 
The notification does not mention the 
minor sons. It has been argued 
that if the fathers were agriculturists 
the sons also must be agriculturists. 

ut this character of an agriculturist is 
the creation of the notification and the 
character does not exist outside the 
notification. We have therefore no rea- 
son to suppose that the minor sons are 
also agriculturists within the meaning 
of the Bundellihand Land Alienation 
Act. They are Chaubeys, and except 
Badri Prasad and Mahesh Prasad all 

the Chaubeys of Godba are non-agricul- 
turists. 

In the result we see no merits in this 
appeal and we dismiss it also with costs. 

We find that the appellants in appeal 
No, 121 of 1929 DQSicio a dslay in fur- 
nisbing security for costs of the appeal. 
On account of this delay, certain orders 
were passed by two learned Judges of 
this Court and our attention has been 
drawn to that order. In view of the 
fact that the appeal fails, no severe 
notice need be taken of the delay in 
furnishing the security for costs. 

V.B./r.k, Appeal dismissed, 
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Banebji and Niamatullah, JJ. 

Mahomed Haza Ahmad and anotheT — 

Plaiutififa— Appellants. 

V. 

^ahoor Ahmad and others — Defen- 
dants Respondents. 

Second Appeal No, 1380 of 1928, Do- 
cidedon 16th May 1930, from decree 
Judge. Budaun, D/- 27th April 

(a) Limilalion Act (9 of 190A), Art. 44- 
Expreision Transfer of Property" in 

hands^^ ****** *** properly bat changed 

Cases contemplatei by Art. 44 are thoee in 
which transfer of property" has been made 
by a guardian. It implies that the property 
has oh.anged hands and does not apply to 


193a 

cases where the erstwhile minor is in poGses- 

spite of deeds oUrans- 
fer executed by the guardian under whf4 
either possession does not pass from ttsn^,- 
eror to transferee, e. g,, deed of simple rnort* 
gap, or_ possession has not been parted with 
though It ought to have been delivered, ' 

A oersou brouehta suit bsyond thrSle.^ 
of his afctamiDg majority for partition of the 
house and declaration that the sale edected by 

without permission 

as against him. Ho claimed to be entitled to 
half abaro of the house which was so traus* 
ferred and made the ether coaharer of the 
house as well aa the vendee defendant to the 
suit. It was found that the plaintiff was all- 
along 111 possession with the cosharer. 

Held: that Art. 44 did not apply to the case, 
and even zf it applied it only barred the remedy 
of the plaintiff to get the sale deed set aside 
but was not fatal to his title which still snb^ 
sisted and consequently the main relief 
sought, namely partition as against the -co- 
sharer was not affected by Art. 44* AIR 

CP 860 c f] 

(b) Limitation Act (9 of 1908). S. 28— 
eopc. . ^ 

wall settled that lapse of 
limitation, apart from S, 28, bars only the 

remedy and does not extinguish the title of 
the claimant. [p ggp q gj 

Shiva Prasad Sinha — for Appsllaats.' 

B.MaliU for Raspoudents, 

Niamatullah, J, — This appeal arisaa 
out of a suit brought by the plaiutifis- 
respondents for partition of a house and 
for a declaration that a sale deed, dated 
24th November 1911, is void and ineffec- 
tual as against the plaintiffs. They 
claim to be entitled to half of the house 
the other half being the property of one 
Sheikh Fazai Ahmad, who is now re- 
presented by defendants other than 
defendants 1 to 3. The half share which 
is claimed by the plaintiffs, Mobammad 
Raza Ahmad and Mt. Taslimunnissa, 
originally belonged to their grand- 
mother, Mt, Tazimunnissa, on Whose 
death it was inherited by them in the 
proportion of two-thirds and one*thirdi 
respectively, their father having prede- 
ceased Mt. Tazimunnisa. Mt. Irshad 
Khatun, defendant 3, the mother of th® 
plaintiffs, was appointed guardian of 
their person and property by the 
trict Judge. 

By a deed, dated 24th November 1939, 
Mt, Irshad Khatun purported to sell 
half of the house to Mt. Kadirunnisssi 
defendant 2, wife of Hafizzahur Abtne^r 
defendant 1. The latter is said to 
the real vendee. The permission of the 
District Judge was not obtained 1*? 
Mt. Irshad Khatun, the guardian defeo** 
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dank 3, for sale of the property of her 
minor wards. 

The defoDoe of the first two defen- 
dants, so far as it is material for the 
purposes of this appeal, is that the 
aforesaid sale effectively conveyed the 
rights of the plaintiffs and that the same 
not having been set aside within three 
years from the time the plaintiffs at- 
tained majority, is conclusive by lapse 
of limitation. Both the lower Courts 
have held that the sale, not being made 
with the permission of the District 
Judge, was voidable, that the claim of 
plaintiff 1 was barred by limitation but 
that of plaintiff 2 was within time. 
Accordingly a decree for partition of 
one-third of one-half of the house was 
passed. The plaintiffs and defendants 1 
and 2 have appealed to this Court. 
Second Appeal No. 1380 of 1928 is the 
plaintiffs’ appeal and Second Appeal 
No. 1565 is that of the codefendantg. 

It has been found by the lower appel- 
late Court that the sale has not been 
proved to be for the benefit of the 
minors. It is not therefore necessary to 
consider whether a certificated guardian 
can transfer the property of the minor 
ward for his or her benefit in the absence 
of the permission ,^of the District Judge. 

It cannot be disputed that Mt. Irshad 
Khatun bad no authority to transfer the 
half of the house belonging to the plain- 
tiffs. If she had not been appointed 
guardian tinder the Guardian and Wards 
Act, her action in making the alien- 
ation would have been that of a Fazuli 
and the sale would have been void, a 
mother not being a guardian of the 
property of her minor son under the 
Mahomedan Law. The character of the 
alienation made by the mother where 
she is a certificated guardian is some- 
what different. In that case an alien- 
ation made by her is on the same footing 
as 'one made by any other guardian 
appointed under the Guardians and 
Wards Act, S. 29 of which declares 
transfers made by the certificated guar- 
dian without previously obtaining the 
permission of the District Judge, to be 
voidable at the option of the minor, 
exercisable after he or she attains majo- 
rity. The Courts below have there- 
fore rightly held the sale deed executed 
by the plaintiffs' mother to be voidable. 
The result is that it cannot effectively 
ooQvey title to the transferee. 


The learned District Judge has found 
that Mt. Taslimuanisa, plaintiff 2, -at- 
tained majority on Ist July 1923. The 
present suit was brought on 24th 
November 1923. It follows that no 
question of limitation can arise in res- 
pect of her claim. 

It has been found by both the lower 
Courts that the plaintiffs have been in 
possession of the house in spite of the 
sale in favour of defendants 1 and 2. 
There is nothing to suggest that their 
possession has been in any way of a 
derivative character, with the leave 
and license of the defendants. It must 
be taken to be in their own right, 
continued and peaceful. The learned 
District Judge thinks that plaintiff I’g 
possession does not affect the question 
of limitation in a case like this, as be* 
was bound to have had the voidable- 
sale set aside within three years, as 
provided by Art 44, Dim. Act, and that 
his inaction in that respect is fatal to- 
his title. This view is based on an 
erroneous reading of the article referred 
to and takes no account of certain 
weighty considerations arising from 
other provisions of the Act. Cases con- 
templated by Art. 44 are those in which 
“transfer of property” has been made 
by a guardian. . It implies that the pro- 
perty has changed hands and does not 
apply to cases where the erstwhile minor 
is in possession of his property in spite of 
deeds of transfer executed by tho guar-'i 
dian under which either possession does 
not pass from transferor or transferee 
e.g., deed of simple mortgage, or posses- 
sion has not been parted with, though it 
ought to have been delivered. If the 
view of the lower Courts be correct, it 
should follow as a corollary that the 
vendees could have successfully sued the 
plaintiffs in ejectment. It is founded on 
the erroneous assumption that the 
failure of the rightful claimant to have' 
a voidable deed set aside within the 
time limited by law has the effect of 
extinguishing bis title, though he might 
have continued in possession. Ordi- 
narily, unless a deed is fictitious, the 
transferee is in possession; and if he is 
not, he will have to sue for it. If the 
view taken by the lower appellate Court 
be correct many anomalous consequen- 
ces would follow. For exanlple if the 
vendee sues before the expiry of three 
years, be has to face the contest regard- 
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JDg the validity of the transfer, an 
j^s^a which, in many cases, may create 
dimculty; but if he waits for three 
years and sues for possession within 
1-i years, ha can recover possession 
^om his ad70r3ary, who ex hypothesi 
cannot call in question the validity of 
the transfer, though he has been in 
poBsession all the time that has elapsed 
since the date of the transfer. In other 
words, limitation can be successfully 
pleaded against a defeudaut whose title 
ie to be taken as extinguished by lapse 
of time. This view is, however, opposed 
to. a number of decided cases, including 
the decision of the Privy Council in Sri 
Kishe7t '7, KdshTfiiro (l). The only cases 
in vvhicli lapse of time not only bars 
the remedy but extinguishes the title of 
ft claimant are those provided for by 
28, Jjirn. Act, which is confined to 
persons, plaintiffs or defendants, whose 
suit for possession, if brought, would 
be . barred by limitation. It has boon 
held in numerous cases that S. 28, Lim. 
Act, does not apply to persons who, 
being in actual possession which has 
never been disturbed, have had no 
occasion to sue for recovery of it, as a 
party in possession cannot be prejudi- 
cially affected by the law of limitation: 
see cases noted in support of this pro- 
position in Bustomji’s Law of Limita. 
tion, notes under S. 28, 

In this case the plaintiffs who are in 
possession sue for partition, and for 
•avoidance of the deed. So far as the 
first relief is 'concerned, the real parties 
to the case are those bo whom the share 
other than that of the plaintiffs belongs, 
As against them the plaintiffs' title 
cannot be questioned. Except the true 
owner no one else can dispute the title 
of the person in possession whose pos- 
sessory title will prevail against every- 
body else. Therefore, if the case were 
one for partition only, no objection by 
those in possessiou of the other half 
could be made fo the plaintiffs’ share 
sisg ssjjairatodi They havQ how0v0r 
also sued for sotting aside the sale deed, 
ft relief which is directed against defea- 
dants, I and 2 only. No question of 
misjoinder of defendants and causes of 
action was raised in the Courts below 
or in this Court, and we neqd not pause 
£ consider it. 

,_The I position somew hat curious, 

• (1) A.I,R, 1916 p,0.^2— S4 LG 37 (P.O.). ^ 


Plaintiff 1 could have sued bis co- 
sharers for partition without impleading 
defendants 1 and 2, and if they had 
done so. their claim, in view of their 
possession, could not have been defeated. 
The result of the view taken by the 
Courts below is that his suit for parti- 
tion against bis cosharers has to be dis- 
missed, because their claim to have the 
sale set aside as against defendants! 
and 2, a claim in which the cosbarera 
are not interested, is barred by limita- 
tion, with the consequence that the 
plaintiff must remain in joint possession 
uill possibly the other cosbarers sue for 
partition or defendants 1 and 2 success- 
fully sue the plaintiff for possession on 

the basis of the sale deed in their 
favour. 

^ This anomaly is however only seem- 
lug, but not real, being due to the erro- 
neous assumption made by the lower 
Courts that failure to institute a suit 
to have a voidable instrument set aside 
has the effect of extinguishing the 
title of the person at whose option 
it is voidable, S. 28, Lim. Act, not 
being applicable to case, plaintiff I’s 
title subsists; and the only extent to 
which his inaction imposes any disabi- 
lity on him is that he cannot sue, after 
the lapse of the period limited by 
Art. Lim, Act, for having the sale 
set aside. The rule is now well settled! 
that lapse of limitation, apart from 
S. 28, Lim, Act, bars only the remedy 
and does nob extinguish the title of the 
claimant. This being so, the subsisting 
right of plaintiff 1 must prevail and 
entitle him to separate jpossession of 
what is now in joint possession of him* 
self and other cosharers. 

For these reasons we hold that Art. 4'i| 
Lim. Act, does not apply to the case; 
and that, if it does, the plaintiff 1*3 
remedy of partition as against his co- 
sharers now in joint possession with! 
him 13 nob affected by Art. 44, which at 
the most merely bars as against defen- 
dants 1 and 2 the relief of having the 
sale deed cancelled, a relief which ifl 
not necessary for the main purpose of 
the suit, viz., partition. The result is 
that we allow Second Appeal No. 1380 
and dismiss Second Appeal No. 1005, 
and decree the 'plaintiffs’ suit with costs 
in all Courts. 

p.N,/b.k, OtdtT dcooTdifigly* 
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MUKERjr AND BEKHET, JJ. 

Sheondfiiaji Prctscid — Plaintiff — Ap- 
pellant, 

V- 

Mt, Tdhirctii Bibi and others — Defen- 
dants — ^Bespondents. 

Letters Patent Appeal No. 116 of 
1928, Decided on 26th February 19i]0, 
against judgment of King, J.,D/- IDtb 
April 1928. 

Limitation Act, (190S), S, 7— Suit to im- 
peach alienation by father, manager or 
guardian of joint Hindu family — Certain 
members minors on date of alienation — 
Any one of such members can bring suit 
within three years of his majority. 

The right to impsach an alienation by father 
or manager of a joint Hindu family is an in- 
dividual right enjoyed severally by each ©f 
the joint members of the family, and con- 
sequently a suit by one of the several members 
of the family is maintainable, and if certain 
members are minors on the date of alienation 
any one of such minor members can bring the 
suit within three years of hia date of majority : 
41 Mad. 102; 43 Bom. 493 ; 8 A. L. J. 733 ; 3l 
All. 156 and A. I. H. 1926 P. C. IG. r//. 34 
All. 549, Dist, fP 861 C 2, P 862 C 2] 

Shivd _Br(tsad Sinha — for Appellant. 

A. Sanyal — for Eespondents. 

Mukerji, J. — This is an appeal 
against the judgment of a learned single 
Judge of this Court, and the question 
on which deoicion was given by that 
learned Judge was one of limitation 
alone. It appears that there was a family 
of which one Sital was the father. 
His wife’was Mt. Sumari, and his three 
sons were Debi Prasad, Nandan and 
Sheonandan. After the death of Sital 
two transfers were executed by way of 
sale, one in 1908 and the other in 1909, 
By these documents Debi Prasad and 
the mother Sumari (Nandan and Sheo- 
nandan being minors) purported to 
transfer certain portions of tbe family 
property. This suit was instituted by 
Sheonandan to set aside the aliena- 
tion and to recover the property, in 
1923. It has been ioundi among other 
matters, that at tbe date of the suit 
Sheonandan was, less than 21, but his 
elder brother Nandan, ^ho was not 
one of the vendors, was more than 21. 
The suit has been dismissed on several 
grounds, one being that Nandan could 
give a valid discharge as the head of a 
joint Hindu family, and therefore 
limitation began to run against both 
Nandan and Sheonandan, and it expired 
'when Nandan was 21 ‘ years, of age. 


Reliance was placed ou S. 7, Lim. Act* 
and certain rulings of this Court and 
other Courts. 

In our opinion, there are two answers 
to the contention that tbe suit is time 
barred. Firstly, the suit fell within 
Art. 44, Sob. 1, Lim. Act, it being a suit 
by a ward, who has attained majority 
to set aside tbe transfer of property by 
his guardian, viz., the mother. The 
period of limitation is three years and' 
begins so run from tbe date “ when 
the ward attained majority. ” As Sheo- 
nandan was one of the wards of the 
mother Sumari, prima facie, he should 
have, in his own right, a period of three 
years from the date of his attaining; 
majority for the institution of a suit 
like the present one. 

The second ground on which the plea 
of limitation ought not to have been 
allowed to succeed is this. In a joint 
Hindu family every member, ordinarily, 
claims for himself. When a father 
alienates property, everyone of the sons 
has a right to impeach tbe transfer, if it 
is not binding on tbe family. It is an 
individual right and is enjoyed severally 
by each of the joint members .of the 
family. S. 7, Lim. Aot, applies where any 
suit has to bo brought “jointly” by 
several persons. A suit by one of seve- 
ral sons of.a Hindu father who has trans- 
ferred the property, would be maintain- 
able, without the other sons joining in 
the suit. It canuoti therefore be said! ’ 
that the right to sue is claimed “jointly”! 
by the several sons of a father, who 
alienated tbe joint Hindu family pro- 
perty. Further the use of the words “a 
discharge can be given without concur- 
rence of such person” indicate that the ' 
section is applicable to cases like a debt 
where the question of discharge may 
arise. Here there is no question of dis- 
charge. The mother, on behalf of tbe ' 
minors and the eldest brother, alienated 
tbe property. If the head of the family 
(Dabi Prasad at the time) could give a 
discharge within tbe meaning of S. 7, 
Lim. Act, no. suit whatever could lie at ■ 
tbe instance of tbe younger brothers of 
Debi Prasad. We are of opinion that 
no question of giving a discharge arises - 
in the present case. 

Cases in this Coart, (see e. g. Tul»i 
Ram V. Bahulal (1) at pp. 735 and 73&'' 

ll) ;T^] 33 Alir654=10l'or90J=8 aTlTJ* 
733. 
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of 8 .J. L. J,) have established that a 
son can impeach his fathers alienation, 
although other members of the family, 
including the elder memberS) have 
agreed to such transfer. It is true that 
in the Full Bench case of Hari Lai 
V. Munman Ktimoar (2) it was laid 
down that, in a litigation, the head of a 
joint Hindu family governed by the 
Mitakshara represents the other mem- 
bers of the family. But that is al- 
together a difl'erent matter. It is not 
the case that any suit in respect of the 
subject-matter of the present litigation 
had been brought by Nandan, and it 
should be taken for granted, in the 
absence of any evidence to the contrary 
that Nandan represented his own and 
bis younger brother’s interest. On the 
other hand, this is a question of indivi- 
dual rights, and although Nandan may 
be willing not to impeach the previous 
transactions, Sheonandan, the present 
plaintiff, may be nainded otherwise, 

In the case of Ganga, Dayal v, Mani 
Ham (3] the certificated guardian of two 
Hindu minors sold certain property of 
theirs without the sanction of the 
District Judge. The older brother at- 
tained majority but did not impeach 
che transfer. When the younger bro- 
ther attained majority, he instituted a 
suit to impeach the transfer. It was 
held that the suit was not barred by 
limitation. This case was followed in 
an unreported case, Udai Parkash v. 
Udai Ram (4) by a Bench of this Court. 
The learned Judges repelled the conten- 
tion that S. 7, Lim. Act, was a bar to 
the suit. The contention was noticed 
by the learned Judges in the following 
language: 

“ The next question is that o£ limitation. 
The Court below, relying on a certain decision 
of the Madras High Court, has found that 
because Fateh Singh, the elder brother of the 
present plaintiffs could have instituted a suit 
contesting the whole of this alienation and 
did not do so within three years of his attain- 
ing majority, time had begun to run as ‘against 
all the plaintiffs from the dat) of Fateh Singh 
attaining majority, and the suit when brought 
was statute barred. " 

The learned Judges then considered 
the case of Ganga Dayal v. Mani Bam (3) 
.and held that it laid down the correct 
.la w and the law that was applicable to 

(2) [191-il 34 Ail. 049=15 i, U. 12t)=J 
- A. L. J. 819 (F. B.)j i . 

(3) [1909} 31 All. 158=1 I. 0. 824=^6 

A. L. J. 62, ■ 

(4) First Appeal No. 239 of 1920. ^ 


the circumstances before the learned 
Judges. There was an 'appeal against 
the decision of this Court before their 
Lordships of the Privy Council, and 
the decision is reported. It will be 
found mJawahir Singh v. Odai Par. 
hash (5). The question of limitation 
was again urged before their Lordships 
of the Privy Council, and the plea was 
repelled. Their Lordships did not dis- 
cup the slea but said: 

“ On the question of limitation their Lord- 
ships concur with the High Court. ” 

We take it that their Lordships en- 
tirely approved of the decision of this 
Court on the point oi limitation, which! 
involved a consideration of S. 7, Lim. I 
Act of 1908. 

In this state of the authority of this, 
Court and of the Privy Council, we are^ 
not disposed to decide in accordance! 
with the view that prevails ini 
Bombay. The learned single Judge 
relied on Bapu Tatya v. Bala Ravji (6) 
which does not seem to have taken 
notice of two earlier decisions to the 
contrary, in the.same Court, in Kanda. 
sami Naicker v. Irusappa Naicken ■ (7) 
and Gulam v. Sriram (8). 

We therefore hold that the suit was 
not haired by limitation. 

This disposes of the judgment of the 
learned single Judge of this Court. 
The question then remains whether we 
should remand the case to the lower 
appellate Court. But on considering 
the judgment of the lower appellate 
Court we find that it has decided all 
the questions that ware raised before 
it, in a careful judgment. Two points 
were urged before us, namely the right 
of privacy claimed by the plaintiff was 
nob considered by the lower appel- 
late Court, and that the decision 
of the lower appellate Court as to legal 
necessity should not be accepted. 

On the first point it appears to ns 
that the plea was not pressed before the 
lower appellate Court. It was nega- 
tived by the Court of first inJtance. 
The lower appellate Court has given a 
careful judgment, and it framed no 1^3 
than sis distinct and clear issues on the 
several points it had to . d ecide. H tke 

(5) A. I. R. 1936 P. 0- 16=48 All. 152=53 
I. A. 36 (P. 0.), . 

(6) A. I. R 1921 Bom. 239=15 Bom. Ha- 

{7} [1918] 41 Mad. 102=40 L. 0.66^ 

(8) [1919] 43 Bom, 487=^ I 0, 

Bom. L. R. 353. 
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question of right of privacy had been 
raised before it, we are sure that it 
would have been considered by it. We 
cannot, therefore, allow this question 
to be raised again. 

'On the question of necessity, the 
learned counsel for the appellant has 
relied on the case of Nandan Prasad v. 
Abdul Aziz (9). It has been urged that 
as in the second of these two sale deeds 
Mt. Sumari did not describe herself as 
the guardian of her minor sons, it is 
not open to the Courts to consider 
whether'the minors were really benefited 
Or not by the transaction, and whether 
Mr. 'Sumari was or was not actually 
dealing with the property as the 
guardian of her minor sons. We have 
had the sale deed read out to us. We 
do not find anywhere that Mt. Sumari 
purported to make the transfer as the 
•owner of the property. Indeed she did 
not give herself any particular character 
in the document. Only a year ago she 
had transferred a portion of the property 
as the guardian of her minor sons. We 
are therefore not bound to take the 
view that Mr. Sumari, in executing the 
document of^ 1909, was taking up an 
attitude which was contrary to the 
interest of her minor sons. This view 
•of the sale deed would distinguish the 
case of Nandan Prasad v. Abdul Aziz (9) 
The technical plea therefore taken. by 
the learned counsel for the appellant on 
ibis point cannot succeed. 

There is one other point, which ought 
to be noticed, and it is this. The res- 
pondent Mohammad Saddiq died 
more than three months ago, and bis 
legal representatives have not been 
brought on the record, It was on behalf 
of= the respondents that the whole 
'appeal had abated. On looking at the 
statement filed by Mohammad 
Saddiq we find that he disclaimed all 
title to the property. Ho said that the 
«ther defendant in the suit, namely 
Muhammad Saddiq’s wife, the defen- 
dant 1 , Mt. Tahira, was the sole owner 
of the property. In the circumstances, we 
40: not think that the death of Moham- 
tnad Saddiq and the fact that his legal 
iVdpresentatives, namely those (if auy) 
Other than bis wife, were not brought 
oh the record do not, in any way, affect 
ihe!'inerits of the appeal. The pre- 
liminaty ob jection!, therefore, fails. In 
' kl899J 21 Alb 872. 


the result, the appeal fails and is dis- 
missed with costs, 

v.B./r.k. Appeal dismissed. 
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Mukeeji and Banerji, JJ. 

Milhai and others — D 6 fendant 3 ‘~Ap- 
plicants, 

V. 

Sasan Ali and otheTs~‘ Plaintiffs— 
Opposite Parties. 

First Appeal No. 70 of 1929, Decided 
on 13th June 1930, from order of Sub- 
Judge, Allahabad, D/- 1 st March 1929. 

(a) Practice ~ Misjoinder —.Preliminary 
point must be decided at earliest stage of 
^it and not along with merits of case- 
Uefendant raising plea that suit was bad 
tor misjoinder of parties and causes of 
action— Trial Court still deciding case evbn 
on merits and dismissing it—Inappealap- 

should accede to request of 
plaintiff to ignore defect of misjoinder of 
parties and causes of action and should not 
allow him to withdraw suit against some 
aerendants* 

A preliminary point must be decided as a 
preliminary point and at the earliest stage of 
the suit. It is not proper that a preliminary 
point should be decided along with the points 
involved in the merits of ihe case. 

Where the defendant raises the plea that 
the plaintiff has no right to maintain the suit 
and also that the suit is bad for misjoinder of 
parties and causes of action’ and the trial Court 
decides the case even on merits and dismisses 
the-suit, m appeal from the order of dismissal 
the appellate Court should accede to the request 
of the plaintiff to igrio-re the defect of mis- 
joinder of causes of action and parties because 
the suit had been tried on merits and should 
not allow tho plaintiffs to withdraw the suit as 
against certain defendants and to maintain it 
as against others inasmuch as this would mean 
that the case under trial should be thrown 
away and tho defendants should bs exposed to 
the harassment of the second and subsequent 

‘“j) Ci.il P. C. (1908). O. 43, 

Order allowing, the plaintiffs to withdraw 
their suit as against certain of the defendants 
IS not fp 804 Q 2] 

Miishtag Ahmad and S. Majid Ali— 
for Applicitnfes. 

Mukhtar Ahmad — for Opposite 
Parties. 

Mukerji, J.— This is an appeal against 
an order of remand passed by the learned 
Sab ordinate Judge under the following 
circumstances : The repondents who are 
faqirs sued seven defendants for several 
reliefs. One of the reliefs was that the 
doidodaQtf} should be called upon to re- 
move the materials of their buildings 
the second’ was that they should be 
asked to pay dA&ages and t’he third 
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reliof \va3 as regards perpetual injunc- 
tioii. The defendants raised various 
pleas. They denied that the plaintiffs 
had a right to maintain the suit. They 
also alleged that the suit was bad for 
miflioinder of parties and causes of ac- 
tion and they alleged that the buildings 
had stood on the land for ccany years 
and that the new constructions were on 
old foundations. 

The Munsif framed eight issues and 
he decided all of them. He found that 
the plaintiffs had no right to maintain 
the suit. He found that the suit was 
bad for multifariousneas and he found 
that most of the buildings on the site 
were more than 12 years old. He also 
found that the plaintiffs were not en- 
titled to any damages. In the result 
the learned Munsif dismissed the suit. 
It is to be noted that in the order dis-* 
missing the suit he does not give multi- 
fariousness as one of the reasons for tha 
order that he was passing. 

On appeal by the plaintiffs the learned 
Subordinate Judge started by saying 
that the Munsif decided the case on two 
preliminary points. Later on he did say 
that the Munsif decided the case on the 
merits also. But the learned Judge dis- 
regarded the decision on the merits and 
found that the plaintiffs' title had not 
been properly investigated and the suit 
was bad for misjoinder of parties and 
causes of action. On behalf of the res- 
pondents the learned Judge was asked 
to ignore the defect of misjoinder of 
causes of action and parties because the 
suit had been tried on the merits, but 
this suggestion was not acceptable to 
the learned Subordinate Judge. 

The plaintiffs having found that the 
learned Judge was of opinion that the 
suit was bad for misjoinder of parties 
and causes of action made an applica- 
tion to “witudraw the suit as against 
six of the defendants and to be allowed 
to maintain it as against defendant 
Mathura alone. The learned Subordi- 
nate Judge passed an order acceding to 
this request and remanded the suit to 
the Court of first, instance directing it 
to amend the plaint and to proceed with 
the suit according to the directions con- 
tamed in the judgment as against 
Mathura aloue. 

Mathura and three of the defendants 
have appealed. We find that in respect 
of the appellants other than Mathura 1 
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• there is no right of appeal. The order 
I allowing the plaintiffs to withdraw their 
I suit as against certain of the defendants 
was an order which was not appealable, 
but, in the circumstances, we think that 
we should take up the appeals of Mifchai, 
Parokwa and Bholwa in revision and 
i pass the necessary orders. As regards 
the defendants Kandhai, Bhurwa and 
Jokhwa they have not appealed and 
they have accepted the order of the 
Court below. In the circumstances we 
can do nothing for them. 

It appears to us that a preliminary 
point must be decided as a preliminary 
point and at the earliest stage of. the 
suit. It .IS not proper tbat'a prelimi- 
nary point should be decided along with| 
the points involved in the merits of the 
case. Where therefore all the points 
involved in the merits of tha case have 
been decided, to call upon the plaintiffs 
to make their selection means that thej 
case under trial should be thrown awayi 
and the defendants should be exposed 
to the harassment of a second and sub- 
sequent suit. In our opinion tha learned 
Subordinate Judge ought to have ac- 
ceded to the request of the respondenta' 
counsel that he should ignore tha plea^ 
of multifariousness raised by the defen- 
dants themselves and ought to have 
tried the case on the merits. It is not 
suggested that either of the parties have 
suffered on the merits by the trial. 

As regards the first question, namely 
whether the plaintiffs had a right to 
maintain the suit, it was a matter to 
be decided on the evidence that had 
been placed on the record by the par- 
ties. We do not quite see what the 
learned Judge meant that a further en- 
quiry ought to have been made on the 
point by the Munsif. The clear issue- 
was there : "Were the plaintiffs not 
entitled to maintain the suit ? The 
parties had adduced the evidence and if 
the learned Judge was not satisfied with 
the decision, ha himself was there to 
come to some decision. 

The reason therefore, for remanding 
the case entirely disappears. VVetohe* 
up the cases of Mibhai, Parokwa and 
Bhulwa in revision, and wo take thh 
case of Mathura as his appeal, and set- 
aside the order of remand so far as the 
aforesaid four persons are conoarn^*^ 
Tha case will go back to the learned 
Subordinate Judge who will decide tna 
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appeal on merits. The question of mul- 
tifariousness need nob be gone into. 
The costs in this Court and in the lower 
Courts will abide the result. 

P.N./b.K. Order accordingly* 

A. I, R. 1930 Allahabad 865 

Mukerji and Bennet, JJ, 

Kishen Plaintiff — Appellant. 

V. 

Pearey Lal — Defendant — ^Respondonfe. 

Letters Patent Appeal No. 165 of 1928, 
Decided on 5th March 1930, against judg- 
ment of Dalai, J., D/- 23rd May 1928. 

Civil P, C., O, R, 66 — Misdescription 
of property not 'challenged by judgment- 
debtor who had opportunity to contest 
description — Description cannot be con- 
tested after sale either by way .of suit or ap- 
plication under S. 47. 

If the property has been sold under the des- 
cription adopted by the Court, it cannot be 
open to one or more of the iudgment'debtors 
who had had an opportunity to appear before 
the Court and contest the description, to come 
in after the sale either by way of an applica- 
tion under 3. 47, Civil P. C,, or by a suit to 
contest that description. lathis view of the 
case the judgment-debtor is really estopped by 
an ei parte order of the executing Court from 
contesting the description of the property: 31 
All* 82, Ref. [P 8G6 C 1, 2] 

K. G* Mital — for Appellant. 

Panna Lal — for Respondent, 

Judgment. — This is a Letters Patent 
appeal against a judgment of a learned 
single Judge of this Court, who dismissed 
the plaintiff-appellant's suit and there- 
by restored the decree of the first Court. 

It appears that the respondent Pearey 
Lal held a mortgage, made in his favour 
on 12th May 1904, by two persons Mah- 
bub AH and Shahzadi Begum. These 
judgment-debtors mortgaged certain 
specified shares as their property with 
Pearey Lal. In due course Pearey Lal 
brought his suit for sale, and to that 
suit he made parties not only the judg- 
ment-debtors themselves, but also their 
representatives, among whom were in- 
cluded the present plaintiff's father 
Ganga Sahai, who was impleaded on the 
ground that he had purchased a portion 
of the mortgaged property. At some 
stage of the suit Ganga Sahai died, and 
in his place the appellant's name was 
substituted as a party. The decree that 

was passed was in respeot of 
'‘five eihanis with the exception of the pio^ 
petty noitgaged nndex the deed .of 6th Feb* 
Tuary 1904 and sold in deoree No. 167 Sultan 
Begam." 

-After obtaining a final decree for sale 
1930 A/109& 110 
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Pearey Lal proceeded to bring the pro- 
perty to sale. In doing so, he described 
the property ordered to be sold in speci- 
fic areas. It has been found by the 
lower appellate Court that the area 
which Pearey Lal was entitled to sell 
was really 40 bighas and odd and by a 
calculation, which went entirely in fa- 
vour of Pearey Lal, would not exceed 
85 bighas in any case. Pearey Lal, as a 
matter of fact, described the property 
ordered to be sold by the decree as 
covering an area of 113 bighas. With 
this description, however, which it ap- 
pears was unchallenged on behalf of 
Kishen Lal, the appellant, the property 
was brought to sale and was purchased 
by Pearey Lal himself. 

After a sale certificate had been gran- 
ted to Pearey Lal, Kishen Lal took two 
steps to contest this sale. He proceeded 
under S. 47, Civil P.C., by an application 
to the execution Court, the object being 
to recover what, according to him, was 
an excess area obtained by Pearey Lal 
under cover of the sale. The second pro- 
ceeding which the plaintiff started was 
of a suit, and it is this suit which is in the 
shape of a Letters Patent appeal before 
us. The proceeding under S. 47, Civil 
P. C, was decided on the merits, and the 
decision was upheld by the High Court, 
The Subordinate Judge found that the 
objector before him, namely Kishen Lal, 
has failed to prove that the area sold 
was more than the area comprised in the 
share ordered to be sold. The lower 
appellate Court in the appeal, which 
arose out of the suit, hold that S. 47 did 
not bar the suit and that actually more 
property had been sold than could legiti- 
mately be sold under the terms of the 
decree. The only question before us is 
whether this suit is maintainable. 

A large number of cases has been 
cited before us. We however think that 
no useful purpose would bo served by 
diseussing these cases. The judgments 
in these cases were iufiuenced more or 
less by the facts peculiar to those cases. 
The important case to notice is a Full 
Banch case of this Court, namely Bhag- 
waii V, Bamoari Lal (1), where a ma- 
jority of the Judges constituting the 
Bench held that a decree- holder, who 
happens to purchase at the auction sale, 
does not continue to be a decree -bolder 

(1) [1909] 31 All. 82=1 1. C, 416=6 A. l7j. 

71 (P. B. ). 
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for the purpose of obtaining possession 
from the judgment-aebfeor of the pro- 
perty which was sold^to him (the decree- 
holder). 

In our opinion this case has to be 
decided having regard to the facts of the 
case as already described above. When 
Pearey Lai proceeded to describe the 
property to be sold as consisting of 118 
bighas, that was the time when any per- 
son interested in the property to be sold 
should have appeared and contested this 
description. Lot us take the following 
case: A decree directs certain house 
property to be sold and describes the 
same as lying within certain boundaries. 
To make the description clear to the 
intending purchasers the decree-holder 
says, let us take it, in his application 
for execution, that the boundaries cover 
house Nos. 3, 4 and 5 situated on Can- 
ning Eoad in Allahabad. If this des- 
cription is allowed to stand, and if no 
objection is taken to this description 
and the property is sold under that des- 
cription, no judgment-debtor will be 
allowed to come forward after the .sale 
and say that one of the houses was not 
really covered by the boundaries. It 
matters little whether the judgment- 
debtor appears and contests the des- 
cription and fails to substantiate his 
plea, or whether he keeps silent and 
dees not come before the Court at all. 
When the Court, by its order of sale, 
directs the property to be sold under 
the new description given by the decree- 
holder, it must be taken that the Court 
accepts that description as a correct des- 
cription and makes an order for sale of 
the property as thus described. This 
is exactly what has happened in this 
case, Pearey Lai said that the 5 sihams 
ordered to be sold, and as described in 
the decree, corresponded to 118 bighas 
of area on the spot. If this was not 
'so, it was for the appellant before us to 
appear in Court to say that the area 
was really in excess of the area which 
Pearey Lai was authorised by the decree 
to sell. It was a ease of description and 
nothing else. If the property 'has been 
sold under the description adopted by 
the Court, it cannot be open to one of 
the judgment-debtors, who had an op- 
portunity to appear before the Court and 
contest the description, to come in after 
the sale either by way of an application 
under S. 47, Civil P. 0., or by a 
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suit to contest that description.- In 
this view of the case the appellant is 

leally .estopped by an ex parts order of 
the executing Court from contesting the 
description of the property. In our 
view the decree of the Court of first 
instance, as upheld by the learned 
Judge of this Court, is a correct decree, 
and we dismiss this appeal with costs. ’ 
% .B./r.k. Appeal dismissed. 
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Sen and Niamatullah, JJ. 

Ahdul Alim and awofiier— Plaintiffs- 
Appellants, 


V. 


Ahdul £rfl77iid~“Defendanfc Hespon- 
dent. 

Second Appeal No. 2213 of 1927, Da- 
cided on 21st May 1930, from decree 
of Sub-Judge, Benares, L/- 23rd August 


^(a) Limitation Act (1908), S. 28~Su!t for 
possession of office of mutawalli is personal 
action— In such action law of limitation 
merely bars remedy and not right, 

A suit for pos3. ssion of the o£Soe of mutawalli 
13 an action of a petsooal character and is not 
“a suit for possession of any proparty.” In per- 
sonal actions, the law of limitation birs the 
remedy but not the right. Where the action 
for pcssessioa of the offioa 13 statute barred, 
tight to a particular wakf property ia not 
necessarily estinguished under S. 28, which ia 
limited to suits for "possession of property.'* 
But a person in adverse possession of property 
claiming to hold it as mutawalli does not pres* 
oribe for more than a mutawalli's tight in 
such property and may acquire* to that extent, 
the status of a mutawalli. The right to office 
and the right to possession of property are 
distinct jural concepts, though in the generali* 
ty of oases the claim to the office of mntawalli 
and to the property appurtenant thereto are 
inseparable. This would principally depend 
upon the terms of the foundation or settle* 
ment : 26 Mad. 410, Bel. on. [P 868 C 1, 31 

(b) Limitation Act (1908), Art, 120 
Scope. 

A suit for ) declaration that the plaintiffs 
are the Mutawallis of the trust property or a 
suit for possession of the office of the mntta* 
waili are both governed by. Art. 130, [P 867 C 3J 

K. N. Katju and Mahmoodullah-^ 
for Appellants. 

A. M, Khwaja — for Respondent. 

Sen, J. — This is an appeal fey the 
plainfcifiEs and arises out of a suit for 
recovery, of Rs. 1,692 being the rente 
of certain endowed property which 
were alleged to have been wrongfully 
appropriated by the defendant during ® 
period of three years before the insfeiw* 
tion of the suit.' 
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Thq parties to the suit are own bro- 
thers, being tbe sons of one Sheikh 
'Qadir Bakbsh. Plaintiffs alleged that 
their father had founded two mosques in 
-moballa And ha ka Pul in Talia Bagh of 
the city of Benares and that under a 
registered instrument, dated 28tb April 
1910, he had endowed certain property 
.for the upkeep of these mosques and had 
constituted himself the first mutawalli 
<of the endowment and directed that 
after his death two of bis sons, Sheikh 
Abdul Alim and Sheikh Abdurrauf 
'Would succeed to the mutwalliship. 
Haji Qadir Bakbsh died on 6th Decem- 
ber 1912. The endowed property con. 
■sisted of a number of shops which are 
admittedly in the possession of tenants. 
In 1917 the names of tbe plaintiffs were 
mutated in tbe municipal records as 
mutawallis of the endowed property. The 
suit was instituted on 10th September 
1926 against Sheikh Abdul Alim, tbe 
eldest brother on the allegation that he 
bad without any right appropriated the 
Tents of the endowed property. 

Tbe defendant alleged that the mos- 
-ques were not founded by Haji Qadir 
Hakheh, that the properties in suit were 
not endowed by him and that tbe plain- 
tiffs were not the mutawallis thereof. 
'He admitted that Haji Qadir Bakbsh 
was the mutawalli of tbe said mosques 
but that during bis lifetime the defen- 
•dant had reii^Tod him of the manage- 
ment of the mosques and since then bad 
remained in possession of the wakf pro- 
perty for a period of more than twelve 
yeais. The defendant admitted that he 
bad been realising tbe rents of the dis- 
puted property hut contended that he 
bad applied the income “on tbe objects 
of tbe wakf.” 

The defendant did not deny that the 
property in suit barring three bouses 
was endowed property nor did be set up 
4 claim adverse to tbe trust. It was 
immaterial for the purpose of the suit 
whether tbe two mosques were founded 
by Haji Qadir Bakbsh, The vital issues 
in the case were : 

1. Did Qadir Bakheh create a wakf in favour 
of tbeae moaques ? 

2. Did he eoDstltute bimeelf a mutwalli dnr* 
Ing hla lifetime and direct tbe appointment 
of tbe plaintiSa aa bia aaoceaaora to that 
■office ? 

8. Are the plalntifia entitled to recover the 
•amount claimed or ia tbe claim atatute barred? 

The trial Court came to the conclu- 


sion that Haji Qadir Bakbsh had cre- 
ated an endowment in favour of the 
mosques by an instrument dated 28th 
April 1910, that the plaintiffs were 
mutawallis of the said wakf and that 
they were entitled to the rents which 
had been wrongfully collected by the 
defendant. Upon these grounds the 
plaintiffs* suit was decreed. The de- 
fendant appealed. The lower appel- 
late Court did not try tbe issues of fact 
involved in the case and did not dis- 
agree with the findings of the trial 
Court. Apparently it assumed that a 
wakf had been created by Qadir Bakbsh 
and that the plaintiffs were the mufca- 
wallis de jure under the terms of the 
settlement. 

The lower appellate Court reversed 
the decision of tbe trial Court and dis- 
missed tbe suit with the following find- 
ing : 

“Tbe defendant bas been in adverse possession 
of bis office of mutawallisbip (sio) for about 
14 years and the suit was long time barred,*’ 

Tbe plaintiffs impugn the correctness 
of this decision for a variety of reasons 
and it appears to us that their criticism 
is well founded. The plaintiffs did not- 
sue for a' declaration that they were the 
mutawallis of the trust property. Like-i 
wise t|aey did not sue for possession of 
the office of the mutawalli. Art. 120, 
Limitation Act, applies to suits of either 
description. Had the plaintiffs soughtr 
for one or tbe other or both of thtl 
aforesaid reliefs, it would have been, 
open to the defendant to plead the bar of 
Art. 120, The defendant did not plead in 
tbe written statement either the bar of 
Art. 120 or the fact that be had been in 
adverse possession of tbe office of mut- 
walli for the statutory period of limita- 
tion. 

Reference has been made to para. 7 
of tbe written statement and to tbe 
grounds of appeal and it is alleged that 
the defendant 

'* had speoifioally stated that ever eince tbe 
death of Qadir Bakhsb, the defeadaot bad held 
the office advei&ely to that of cbe plaiati0s.'’ 

Paragraph 7 of the written statement 
is not free from vagueness and obscurity 
bat it cannot, without straining the 
language, be construed to mean that tbe 
defendant had been in adverse posses- 
sion of tbe office of tbe mutawalli. The 
only relevant paragraphs in the grounds 
of appeal are paras. 4, 6 and 7. These 
do not raise tbe plea of adverse posses- 
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sion to tho offico. The s^cdo rotnark 
would apply bo the defcudant’s applica* 
tion dateii 25th July 1927. Particular 
stress has beau laid upon Abdul Alim’s 
deposition and upon his petition dated 
6th August 1926 in which it has been 
admitted that the defendant has re- 
maiued in possession of the wakf pro- 
perty ever since the death of Qadir 
Bakhsh. This does not amount to an 
admission that the defendant has been 
in adverse possession of the office of 
mutawalli. The defendant is after all 
the own brother of the plaintiffs. No 
private or pecuniary interest was in- 
volved in the administration of the pro- 
perty. There may have been negligence, 
in not asserting their rights ; but the 
plaintiffs were not completely remiss 
about their responsibilities. They got 
their names mutated in the municipal 
records in 1917 and they had been uni- 
formly paying the rates and taxes re- 
lating to the wakf property. We are 
clearly of opinion that the lower appel- 
late Court was not JustiBed in finding 

‘ that the deFendaat had beoa in adverse pos- 
session of the office of mutawAlliship from 1912 
up till now.” 

The finding is at variance with the 
pleadings which have been completely 
misunderstood and rests upon a mis- 
reading of the evidence, 

A suit for possession of the office of 
mutawalli is an action of a personal 
character and is not a suit for posses- 
sion of any property.” In personal 
jactions, the law of limitation bars the 
remedy but not the right. Where the 
action for possession of the office is 
statute barred,' right to a particular 
wakf property is nob necessarily ex- 
binguished under S. 28, Limitation Act, 

I which is limited bo suits for “possession 
lof property." Bub a person in adverse 
possession of property claiming to hold 
it as mutawalli does not prescribe for 
!more then a mutawalli's right in such 
■property and may acquire to that ex- 
itent, the status of a mutawalli. The 
.;right bo office and the right to posses- 
jsion of property are distinct jural.oon- 
;cepts. The distinction has been kept in 
Iview in the explanation to S. 9, Civil 
|P. C. The scheme of the Linaitation 
|Act tends to show that the framers of 
the Act .were not oblivious of this dis- 
tinction. In Rajah of Venkatagiri v. 


Isalcapatti Subiak (1) it was held that 
where a suit was barred in so far as it 
was for a declaration of rights to the 
lands, that bar affected only the remedy 
or relief by way of declaration and did 
not extinguish the right and title of the 
true owner of the property (416 and 
417) 

In the generality of cases, the claim 
to the office of mutawalli and to the: 
property appurtenant thereto go to- 
gether and are inseparable. This would; 
principally depend upon the terms of 
the foundation or settlement. It is pos-i 
sible that the claim to the office and to 


the property appurtenant thereto may 
be barred by limitation. It is equally 
possible that the claim to the office of 
. mutawalli may not be time barred but 
limitation may have run against th& 
mutawalli as regards his right to the 
administration and possession of the 
property. In so far as the mutawalli's 
suit to recover possession of the wakf 
property is barred, his right to it will 
be extinguished. 

If the plaintiffs are the mutawallis* 
they have a right to hold the proper- 
ties relating to the wakf and this right 
naturally extends to the appropriation of 
rents due from the tenants. If the 


plaintiffs are not the mutawalis, their 
suit must fail. There is some authority 
for the proposition that the defendant 
may, by lapse of time, bydenial of title 
and by ouster, acquire a title to the muta- 
walliship : Dehendranath v. Sefatulla 
(2), The point does not arise in this case 
and we make no pronouncement on it. 
The defendant intended to plead in 
para. 7 of the written statement . that 
his title to the wakf property had 
matured against the plaintiffs by lapse 
of time and continuous possession. He 
does not assert a title against the en- 
dowment inasmuch as, he admits that 
the property is held in wakf and that 
ha has been spending the income on 
“the objects of the wakf." But he sete 
up his title to the possession of 
property in opposition to the plaintiff^' 
The written statement has not 
artistically drawn up and it ia possible 
that the vagueness and obscurity o 
the language of para. 7 misled the lower 
appellate Court in its appreciation o 
the pleadings, 

(1^ [1903] 26 Mad. 410. I 

(2) A. I. R. 1927 Cal. 130=99 1. C. M 
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W'e are clearly of opinion that the lower 
appellate Court erred in reversing the 
trial Court decree upon a point which was 
not available to the defendant on the 
pleadings. The dnding moreover rests 
upon a misappreciation of the evidence. 
The grounds upon which the appeal was 
:fil6d have not been tried. We therefore 
allow the appeal, reverse the decree of 
the lower appellate Court and renaand 
the case under 0. 41, R. 23, Civil P. C. 
with direction to readmit the appeal 
under its original number and to dispose 
of it according to law. Costs here and 
heretofore shall abide the event. Costs 
in this Court will include fees on the 
higher scale. 

P.N./h.K. Case remanded, 
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Saner ji and Niamatullah, JJ. 

Raghunandan Prasad and another— 
Plaintiffs — Appellants. 

V. 

Ajodhya Singh and others — Defen- 
dants — Respondents. 

Second Appeal No. 1270 of 1927, De- 
cided on 18th March 1930, against de- 
cree of Sub- Judge, Jaunpur, D/- 8th 
April 1927. 

(a) Transfer Property Act, S. 74— Sub- 
aeqiient mortgagee paying off prior mortgage 
4>ut redeeming more then what is mortgaged 
with him— He has right to subrogation. 

A Bubsequant mottgagaa nben he sues 'for re- 
demptioa of a prior mortgage acta oq his own 
behalf as a mortgagee and not as agent of the 
mortgagee and if be redeems more property 
than given to him by the terms of his own 
mortgage deed he ib entitled to retain posses- 
eion of it in subrogation to the rights of the 
mortgagee redeemed by him till a propor- 
tionate amount iB paid to him by those inter- 
eeted in the property other than that to which 
the is entitled under his own mortgage deed. 

[P 871 C 1,2] 

(b) Specific Relief Act, 5.. 42-Uability to 
pay rents admitted but whether cultivators 
^re so liable to one party or other sole ques* 
lion in suit— Declaratory relief only as to 
party’s exclusive right to collect rent is 
proper. 

Where the liability of onlUvators to pay 
tent is admitted but the question is whether 
they are so liable t o one party or other or 
both jointly a declaratory relief regarding the 
party's exolnsive right to collect rent is pro- 
per one and may be claimed without Infring* 
the provisions of S. 43. '[P 878 0 1] 

(c) Suits Valuation Act, S. ll{l)^(b)— Over* 
valuation alone not sufficient to justify dis* 
missal of suit by appellate Court unless 
«ver-valuat{on has prejudicially affected 
disposal of suit. 

Over* valuation alone is not suStoient for the 
nult helnc dismissed by an appellate Court 
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unless it is satisfied for reasons to be recorded 
by it in writing that ovcr*va]uation has pre- 
judicially affected the disposal of the suit -on 
its merits. It is only on this finding that it 
is justified in dismissing the suit or more cor- 
rectly speaking in directing the plaint to bs 
returned for presentation to the proper Court ; 
m All, 53, Be/. LPS73C1} 

Haribans Sahai and Gadadhar Pra- 
sad — for Appellants. 

Sh iva Prasad Sinha — for Respon- 
dents. 

Judgment.— This ar.d the connected 
Second Appeal No. 1071 of 1927 arises 
out of the same suit brought by the 
plaintiff appellants for a declaration of 
their exclusive right to recover rent of 
15'53 acres of land detailed in list (b) 
at foot of the plaint as land appertain- 
ing to the share of 8 annas held by them 
in mortgagee-possession. The Court 
of 6rst instance decreed the suit in its 
entirety. The lower appellate Court 
has dismissed it. The appeals were 
preferred in the lower appellate Court 
one by all the five defendants to the 
action and the other only by Sheo- 
badan Singh, defendant 2 and Baijnath 
Singh, defendants. Both the appeals 
having been allowed by the lower ap- 
pellate Court, the plaintiff had to file 
two appeals. The connected appeal No. 
1271 is from the decree of the lower 
appellate Court passed in .the appeal 
preferred by Sheobadan Singh and 
Baijnath Singh, It relates only to five 
plots to which the decree in Suit No. 
230 of 1921, passed by the Munsif of 
Eirakat relates. The plaintiffs-appel- 
lants also seek a declaration . that the 
aforesaid decree does not affect their 
interest in those plots. It is convenient 
to deal with the plaintiffs’ suit as a 
whole passing separate orders on the 
connected appeal No. 1271 so far as the 
five plots in dispute in that appeal are 
concerned. 

The pedigree given at p. 20 of the 
paper-book in the judgment of the 
Court of first instance will explain the 
position of the parties. The village 
Parhwa, District Jaunpur is divided into 
two pattis; (l) Patti Balbhaddar 
Singh of 10 annas 8 pies and (2) Patti 
Muneshar Singh of 5 annas 4 pies. This 
litigation is not concerned with the 
latter patti. In the former patti the 
share of Balbhaddar Singh was 8 annas. 
The remaining 2 annas 8 pies belonged, 
to Baijnath Singh and Sbeonath Singh 
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defendantg 3 and 4, to the extent of 1 
anna 4 pies, to Sheobadan Singh, defen- 
dant 2, to the extent of anna 1 and to 
Orayadin Singh, defendant 5 to the 
extent of 4 pies. The specific plots 
amounting ip area to 15*55 acres, men- 
tioned in list (b) already referred to 
weie sir plots in Patti Baibhaddar 
Singh. ^ The principal question in dis- 
puts in the appeal is whether they 
should be regarded as the sir exclu- 
sively of Baibhaddar Singh the co- 
sharer of 8 annas, or as appertaining to 
the entire patti of 10 annas 8 pies so 
that the other cosharers of Baibhaddar 
Singh had a proportionate share in 
them as tneir sir. The shares of 
defendants 2 to 5 are held by defendant 
1 as mortgagee with possession under 
several mortgage deeds. Baibhaddar 
Singh a 8 annas share was mortgaged 
with possession to one Kishen Dat by a 
deed dated 18th November 1902: Ex. 
4. It purports to transfer not only the 
share but the entire sir now in dis- 

tnortgagee’s possession over 
the sir plots was the subject of a 
contest in the revenue Court at the in- 
stance of Sheobadan Singh defendant 
2, and father of Gayadin Singh defen- 
dant 0 . The entire sir land was re- 
corded in the name of Baibhaddar 
SiDgh at that time and the revenue 
Court treated it as his sir exclusively 
directing the same to be recorded as 
the exproprietary tenancy of Baibhad- 
dar accruing on the execution of the 
usufructuary mortgage deed dated 18th 
November 1902. Accordingly expro- 
prietary rent of Es. 65-8-3 was fixed by 
an order of the revenue Court dated 
3L9t May 1905: Ex. 3. 

Baibhaddar Singh having died in the 
meantime his son Jagat Bahadur Singh 
executed a deed of usufructuary mort- 
gage on 21st June 1919 in favour of Bal 
Bahadur Singh plaintiff 2 in respect 
of the 8 anna share belonging to him. 
The deed expressly exempts the '*sir” 
lands from the operation of the mort- 
gage. A few months later on 22nd 
September 1912 Jagat Bahadur Singh 
^Id his rights in the 8 annas share to i 
Kisbao Dat the mortgagee under the 
first deed executed by him on 18th No- I 
V0mberl9O2 relinquishing the expro- 
prietary rights in his favour. i 

^ Sheobadan Singh defendant 2, insti- ( 
tuted a suit for pre-emption of the sale s 
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1 in favour of Kishen Dat last mentionei 
- and obtained a decree on 22nd April 
3 1921, Subsequently he transferred the 

J share pre-empted by him to Ajudhia 
5 bingh defendant 1 by a deed of usn- 

■ fructuary mortgage dated 6th February 
) 1922. 

Lai Bahadur Singh plaintiff 2, ob- 
tained a decree for redemption in suit 
No, 184 of 1922 against Kishan Dut, to. 
whom he paid off the mortgage money 
due to him under the prior mortgage of 
18th November 1902, It should be 
mentioned that plaintiff 2 sued for re- 
demptioD as puisne mortgagee under 
his deed dated 21gt June 1919 and ob- 
tained delivery of possession of the pro- 
perty redeemed by him on 4th July 
1923, The lands now in dispute were 
specifically sued for and all the defen- 
dants bo the present suit were parties 
to that suit. He sold half of his rights 
to Eaghunandan Prasad plaintiff 2. 

The two plaintiffs brought a suit for 
arrears of rent against certain tenants 
who cultivated some of the plots now 
in dispute. On the defendants inter- 
vening in those suits, the Golleotor 
eventually dismissed them on 26th 
March 1925 holding that the sir 
lands in question did not exclusively 
belong to the plaintiffs or to their pre- 
dec039or-in-title Baibhaddar Singh and* 
that they could not sue for recovery of 
arrears of rent without joining the 
other cosharers, viz, defendants 2 te 
6, and their mortgagee defendant 1. The 
plaintiffs seek a declaration to the 
effect that they are exclusively entitled 
to colloct rent in respect of the sir 
plots in dispute challenging the correct- 
ness of the Oollector’s order aforesaid* 
Baijnath Singh and Sheo Nath Singh 
defendants 3 and 4 had obtained a do* 
cree against Sheobadan Singh in respeob 
of the fire of the plots now in dispute 
recognizing their exclusive title te 
those plots as their sir land. The 
plaintiffs also seek a declaration ot 
their rights to these plots which 
should be noted are included in the 
property bo which the general relief 
claimed by them relates. Second Appeal 
No. 1271 of 1927 speoially deals with 
these five plots. 

Both the Courts held that the 15 53 
acres of sir land now in dispute ori- 
ginally appertained to the entir® 
annas 8 pies share that only Baibhaddar® 
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name was recorded because he was the 
lambardar and represented the. entire 
family but that since the time of the 
usufructuary mortgage dated 18bh No- 
vember 1902 the same was treated as 
sir of Balbhaddar alone and that he was 
treated as exproprietary tenant from 
whom his mortgagee Kishen Dat was 
in receipt of rent for a period of more 
than 12 years. Accordingly they held 
that the defendants could not claim 
any share in that sir in view of the 
facts that have happened. The Court 
of first instance decreed the plaintiffs' 
claim on the finding that they ob- 
tained all the rights of Kisben Dat 
who was entitled to recovery of rent 
payable in respect of the sir land by 
the exproprietary tenants or the ac- 
tual cultivators by virtue of redemption 
by them of the mortgage in favour of 
Kishen Dat. The lower appellate Court’s 
view may better be expressed in its own 
words. It says: 

“ A subsequent mortgagee when he sues for 
the redemption of the prior mortgage, stands in 
the position of an agent of the original moitga' 
got. He oannct bv redeeming a prior mortgage 
acquire more tights in the property than are 
given to him by the terms of his own mortgage 
deeds. The balance must revert to the original 
mortgagor. Whatever money the subsequent 
mortgagee paid to the prior mortgagee came 
really from the pocket of the original mortga- 
gor, and the payment by him must be consi- 
dered to be a payment by and on behalf of the 
latter.*' 

The substance of the lower appellate 
Court’s finding is that the mortgage- 
deed, dated 21st June 1919, in favour of 
the plaintiffs, clearly exempts the sir 
land and is limited to the 8 annas share 
while Kisben Dat’s mortgage of 18th 
November 1902, redeemed by the plain- 
tiffs, related to the sir as well. It is of 
opinion that redemption by the plaintiff 
will entitle them to possession of what 
was mortgaged to them under their own 
deed and anything over and above that 
share which could be obtained from the 
prior mortgagee by redemption cannot 
be retained by the subsequent mortga- 
gee, but the latter must hand it over to 
the mortgagor or his representative-in- 
interest. We entirely disagree with the 
proposition of law .which the lower ap- 
pellate Court has given effect to . It is 
in direct oonfiiot with the provisions of 
8. 74, T. P. Act, which expressly pro- 
vides that: 

’’ any second or other snbeeqnent mortgagee 
nay, at any time after the amount due on the 
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next prior mortgaga haa become payable, tend" 
er such amount to the next prior mortgagee^ 
and such mortgagee is bound to accept such 
tender and to give receipt for such amount and 
.... the subsequent mortgagee shall, on ob- 
taining such receipt, acquire, in respect of the 
property, all the rights and pov^ers of the 
mortgagee, as such, to whom he ;bas made such 
tender," 

Under S. 91 of the same Act any per- 
son who is interested in the mortgaged 
property or in the equity of redemption, 
however small his interest may be, is 
entitled to redeem a prior mortgage andj 
retain possession of the mortgaged pro 
perty in subrogation to the rights of the 
mortgagee redeemed by him till a pro- 
portionate amount is paid to him by 
those interested in the property other 
than that to which he is entitled under 
his own mortgage deed. The theory of 
agency which underlies the view of thej 
lower appellate Court quoted above can- 
not be supported by anything on this 
record. The plaintiffs did cot profess 
to act on behalf of their mortgagors but 
on their own behalf as subsequent mort- 
gagees, To guard against possible mis'- 
understanding we desire to make it clear 
that, as we read the mortgage deed in 
favour of the plaintiffs the deed dated 
21at November 1919, they are entitled 
to recover thereunder the rent payable 
by the mortgagors for the exproprietary 
holding then in their possession. The 
deed clearly authorizes them to take 
possession of everything appertaining te 
the share mortgaged, except the sir 
plots, and to appropriate all profits of 
the share left after payment of the Go- 
vernment revenue. The rent payable 
by the expropietary tenant, the mort- 
gagee, is unquestionably part of the 
profits. Strictly speaking, there was uo> 
sir then in existence. The lands which 
bad been formerly str became expro- 
prietary tenure of the mortgagor. Kx- 
proprietary lands are sometimes loosely 
called as sir because of their character 
as such previous to the transfer whiob' 
gives rise to the exproprietary tenure.. 
What is, therefore, exempted by tbe< 
mortgage deed is the exproprietary te- 
nancy. The lands held by the mortga- 
gor as exproprietary tenant are not tO' 
be taken possession of by the mortgagee' 
bnt the deed does not entitle the mort- 
gagor to hold the land rent free. In- 
other words, the mortgage operates oni 
the entire proprietary right in the & 
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anaas share, including the right to ra* 
ceivo rent from the exproprietary tenant 
the mortgagor, whose possession, how- 
ever, cannot be interfered with. Reser- 
vation in respect of the so-called sir 
land was made in the deed lest the 
mortgagee should attempt to take actual 
possession of it. 

It has been mentioned that Jagat 
Bahadur subsequently sold bis share 
and relinquished his exproprietary 
rights in favour of the vendee. If the 
relinquishment bolds good absolutely 
and in favour of the mortgagee, a point 
which we do not decide, the plaintiffs 
are entitled to recover rent from the 
cultivators liable to pay it; but if the 
■expiopriebary rights subsist, the plain- 
tiffs are entitled to recover the rent 
payable by the exproprietary tenant. 

Having regard to the correct legal 
position and the rights of the plaintiffs 
under the mortgage deed, we are clearly 
■of opinion that the view taken by the 
lower appellate Court is unsustainable 
and that of the Court of first instance 
must prevail. The result is that the 
plainbiffs-appellants are entitled to step 
into the shoes of Kishen Dab mortgagee. 
The latter was unquestionably entitled 
to receive rent in respect of the sir land 
which had been declared to be the ex- 
proprietary tenancy of Balbhaddar Singh 
and who was made liable to pay rent in 
respect of it by the revenue Court. We 
must accept the finding of both the 
Courts below that for more than 12 
years it was treated as the exclusive sir 
of Balbhaddar Singh to the exclusion of 
defendants 2 to 5, whose attempt to ob- 
tain recognition of their rights in the 
revenue Court failed as far back as 1905. 
They could not have successfully resist- 
ed Kishen Dat's claim to rent in respect 
•of these lands. The plaintiffs-appellants 
must be deemed to be entitled to what 
•could have been recovered by Kishen 
Dat, to whose right they have been sub- 
rogated. 

. The above remarks may or may not 
;apply to the five plots to which the con- 
nected S. A. No. 1271 of 1927 relates. 
'The lower appellate Court has not arri- 
ved at any certain and definite finding 
with regard to the question whether de- 
fendants 2 to 5 were in possession of 
"these plots to the exclusion of Balbhad- 
4ar Singh , and his mortgagee, Kishen 
J)at. The lower appellate Court says; 


As to the exclusive possession of the appe]- 
lants .^heonath Singh ani Biiinath Sineh 
over a nuoiber of plots, it is not easy to itrlva 
at a decision. Tiiay have mortgaged thesa 
pjots on SiVaral occasions and in 1921 obtained 
a daclaration from the civil Court in respect of 
them, and Shaobadan Singh had admitted 
choir claim in that suis. There is also the state- 
ment of the patwari *’ (who happens to ho the 
father of respondent 2} in certain previous pro- 
ceeding to the eSeot shat they were in possss- 
Sion. ^ The patwari,” howavar, has tried'to 
explain that he made thosa sSatomonts as a par- 
ti.san of Biijnath and Sheoaath and that the 
etatameuts are not trua. It is difficult to acoept 
this e.^planatioa and it is not easy to bold 
that Baijnath Singh and Sheonath Singh have 
really not been in exclusive possession of plots 
which they ciaim. But in. view of my finding 
that the pUintifis aro not;entitl 3 d to tha exclu- 
sive collection of rents from the tenants of the 
property in dispute, it would be unnecessary to 
decide this question." 

Though fcho lower appemte Court ia 
inclined to find in favour of defen- 
dants 2 to 5 ag regards tbe five plots 
in question in Appeal No. 1271 of 1927, 
wo cannot treat the observation quoted 
by us above as a finding of fact whicb 
may be conclusive in second appeal. 
It is a halting expression of opinion by 
a Court which refrains from making it 
a part of its decision. Before disposing 
of Appeal No. 1271, it is necessary that 
a definite issue should be remitted to 
the lower appellate Court for a finding 
as to whether defendants 2 to 5 were 
at any time in exclusive possession of 
the five plots to which it relates and, 
if so, how long and during what time. 

Another point on which the lower 
appellate Court based its decree bai 
reference to the proviso to S. 42, Spe- 
cific Relief Act, It held that the plain- 
tiffs’ failure to obtain a decree for 
arrears of rent makes it necessary for 
them to sue for possession and a mere 
declaratory relief is barred by the proviso 
to S. 42, Specific Relief Act. We aro 
unable to endorse that view. All that 
the Collector held by his order, dated 
26th March 1925, is that the plaintiffs 
are not entitled ‘to recover rent from 
the tenants liable to pay them, as other 
cosharers had not been joined as plain- 
tiffs. It is true the Collector held 
incidentally at any rate, that the 
plaintiffs were not exclusively entitled 
to possession of the sir land now 
dispute, If tha defendants, who war® 
held to be cosbarers with the plain* 
tiffs were to bring a suit for recover? 
of rent from those tenants, it wotiW ^ 
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meet the samo fate. The plainfciffg .can- 
not claim any consequential relief as 
against the defendants, who can, in no 
sense, bo considered to have ousted the 
plaintiffs. It is conceded on all hands 
that the actual cultivators are liable 
jto pay rent. The question is whether 
they are so liable to the plaintiffs alone 
or jointly to the plaintiffs and the 
defendants. A declaratory relief, under 
these circumstances, is a proper one 
and may be claimed by them without 
infringing the provisions of S, 42, 
Specific Relief Act. Accordingly we 
hold that the plaintiffs’ suit for the 
declaration claimed by them is main- 
tainable. 

Another ground on which the lower 
appellate Court’s decision was adverse 
to the plaintiffs wag one of jurisdiction. 
It found, on a question raised before 
the Court of first instance by the de- 
fendants, that the value of the pro- 
perties in dispute in the suit exceeded 
Rs. 2,000. It was accordingly held by 
the lower appellate Court that the trial 
Court, the Munsif, had no jurisdiobion 
to entertain the suit. It found on evi- 
dence that the value was well over 
Rs. 2,000. (It should be mentioned that 
the Court of first instance found the 
value of the property in dispute to be 
no more than Rs. 1,100, which was 
within the pecuniary limits of its juris- 
diction.) The lower appellate Court 
held that *the appeal ought therefore 
1 to ba allowed for this roasbn alone.” It 
has apparently, overlooked the provi- 
sijOns of S, II (l) (b). Suits Valuation 
Act. Overvaluation alone is not suffi- 
cient for the suit being dismissed by an 
appellate Court, unless it is satisfied, for 
reasons to be recorded by it in writing, 
that the over-valuation has prejudicially 
affected the disposal of the suit on its 
merits^ It is only on this finding that 
it is justified in dismissing the suit, or, 
more correctly speaking, in directing 
the plaint to be returned for presenba- 
|tion to the proper Court. If any autho- 
rity were needed to support the pro- 
position clearly borne out by the sec- 
tion itself, we may refer to Dalip- Singh 
v« Kundan Singh (l). There is nothing 
*60 suggest that the defendants have 
been prejudiced by the 'trial of the 
ciuit in the Court of the Munsif whose 

flj [19i4] 86 Alb 58-SS 1. 0. 614—12 A. L.f. 

. 3L 


judgment is thorough and well consi- 
dered. 

In the view of the case that wo have 
taken Second Appeal No. 1270 of 1927 is 
allowed subject to the result of Second 
Appeal No. 1271 of 1927 as regards the 
five plots to which it relates. The plain- 
tiff's Suit is decreed; it is declared that 
they are entitled to recover from the 
tenants liable to pay rent in respect of 
the land in dispute other than the five 
plots aforesaid. The defendants-respon- 
dants must pay the costs of this appeal 
incurred by the plaintiffs here and in 
the lower appellate Court, including in 
this Court fees on the higher scale. As 
regards the costs of the original suit, 
the defendants must pay 9/lOths of the 
costs incurred by the plaintiffs in the 
Court of first instance, the remaining 
1/iOfeh being assumed by us to be costs 
apportionable towards the five plots to 
which Second Appeal No, 1271 relates 
and as to which orders shall be passed 
in that appeal. 

V.B./r.K. Order accordingly. 
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SaLAIMAN, J. 

Dwarka Das — Applicant. 

■V. 

Pyare ZaZ— Opposite Party. 

Civil Rovn. No. 4 of 1930, Decided on 
6bb May 1930, from order of Small 
Cause Court Judge, Bulandshahr,' D/- 
18bh May 1929. 

(a) Appeal — Right of appeal being lub- 
atantive applicant for revision can object to 
jurisdiction of Court, so as not to be de- 
prived of right of appeal — Civil P,C,,S. 115. 

A right of appeal is a substaative right and 
an applicaut ia aa applioation foe ravistou is 
to urgo entitled that a CoacC which has no 
jarisdiction should not take up a matter and 
dispose of it itself, depriving the applicant 
of his right of appeal. [P 874 C 2J 

(b) Civil P. C. (1908), S. 21-Objection to 
jurisdiction taken in lower Court at later 
stage— It ought to be entertained in revision 
—Civil P. C., S. 115, 

Although objection as to jurisdiotion is taken 
In lower Court at a late stage in the proceed- 
ings, it ought to be entertained in revlsiol], as 
question involved is one of jurisdiction as to 
which there can be no estoppel by conduct of 
parties. But the delay can bo taken into ac- 
count iu awarding costs. [P 875 G 1] 

(c) Civil P. C. (1908), S, 21 — Principle of 
S. 21 is applicable to ex parte decree. 

The principle underlying S, 21 applies also 
to an application for sstting aside an esparto 
deoceo, by virtue of the provisions of S. 141. 

[P 874 C 2] 
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(d) Civil P. C. fl908), S. 115 — Court be- 
low intervening with case without jurisdic- 
tion to hear it — It is fit case for revision, 

Where the lower Couit has no jurisdiction 
to boir a case and yet interferes in so far as 
to set aside an ei parte decree and returns the 
plaint for presentation to a proper Court for 
trial de novo, it is a fit case for interference in 
revision by the High Court for removing such 
anomaly. [P S74 0 2] 

S. B. L. Gaur — for Applicant. 

ParincL Lai — for Opposite Party, 

Judgment. — This is aa application 
in revision from an order dated 18bh 
May 1929, passed by the Judge of the 
Court of Small Causes at Bulandshahr 
setting aside an exparto decree. This 
order wag followed by another order of 
the Court below dated 22nd June 1929, 
returning the plaint for presentation to 
the Court of the Munsif at Khurja, It 
appears that at the time when the 
decree was passed the Subordinate 
Judge of Bulandshahr had Small 
Cause Court powers and passed the 
decree as the Judge of the Small Causa 
Court of Bulandshahr on 20bh December 
1926, At that time Khurja was within 
the jurisdiction of that Court. By the 
time that the application for setting 
aside the ex parte decree was filed on 
5th December 1928, the Judge of the 
Small Cause Court of Bulandshahr ceased 
to have jurisdiction within the area of 
Khurja Munsif. He therefore no longer 
had jurisdiction to try Small Cause 
Court, cases arising in that area. It 
follows that under S. 35, Provl. Small 
Cause Courts Act when theiCourt ceased 
to have jurisdiction in relation to the 
case, all proecedings in relation to it 
even alter the decree had to be taken 
in the Court which, if the suit out of 
which the proceeding had arisen was 
about to be instituted, would have juris- 
diction to try the suit. Such a Court 
in the present case would be the Mun- 
sif’s Court at Khurja. It is therefore 
clear that the Judge of the Small Cause 
Court at Bulandshahr bad no longer any 
jurisdiction to dispose of this litigation. 
This point has been conceded by the 
■learned Judge in his subsequent order 
jdated 22nd June 1929, and he has ac- 
|Cordingly returned the plaint for 
presentation to the proper Court. The 
position therefore is anomalous. The 
learned Judge has held that he bad no 
jurisdiction to hear the case aud yet he 
has interfered in so far as he has set 
aside the ex parte decree and returned 


the plaint for presentation to the proper! 
Court for trial de novo. If therefore 
there were no bar to my interference in 

revision, this would bo a fit ciTfor 

interference and removing this anomaly. 
S. 35, Provl. Small Cause Court Act, ' 
applies but by virtue of the provisions 
contained in sub.Cl. (2) of the section 
it is subject to the provisions of the 
Civil Procedure Code. Under S, 21,. 
Civil P. G., no objection as to the place 
of suing can be entertained by the* 
revisional Court unless such objection 
were taken in the Court of first instance' 
at the earliest possible opportunity and 
there has been a consequent failure of 
justice. The principle underlying thati’ 
section would undoubtedly apply loan 
application for setting aside an ex parte 
decree, by virtue of the provisions of 
S. 141, Civil P. 0. It is ao admitted' 
fact that no objection as to jurisdiction 
was raised by the applicant in his objec- 
tion dated 23rd February 1929, which 
he filed against the application for 
restoration and such objection was only 
raised on 22nd June 1929, in argument' 
before the order returning the plaint- 
was passed. If therefore the objection’ 
is substantially one as to the place of 
suing I have no power of interference 
in the case. On the other hand, if the 
objection as to jurisdiction is of a 
different character then S. 21 would not 
be applicable. 

The Munsif of Khurja had Small 
Cause Court powers only up to Bs, 350, 
but the valuation of the present suit 
was in excess of that figure, Thus, if 
the present suit were now to be insti- 
tuted, it would have to be instituted in 
the Court of the Munsif at Khurja and 
not in the Court of Small Causes at 


Khurja. There would be a right of 
appeal to the District Judge, On tb® 
other hand, the application has been 
disposed of by the Court of Small Causes 
at Bulandshahr which gives no power 
of appeal from the order. It therefore 
seems to me that the objection as to the 


jurisdictioQ of the Court is not one 
merely of the place of suing but as te 
the nature of the Court itself. A right 
of appeal is a substantive right and the 
applicant is entitled to urge that a 
Court which has no jurisdiction 8hoiiW 
not take up the matter and dispose of j* 
itself, depriving the applicant of nw 
right of appeal, I am therefore of opi*f 
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Dion tihati aHhough bhis objecbion was 
taken in the Court below at a late stage 
in the proceedings, it ought to be enter- 
tained in revision as the question in- 
volved is one of jurisdiction as to which 
there can be no estoppel by conduct of 
parties. But the delay in taking the 
objection can he taken into account in 
lawarding costs. I accordingly allow 
this revision, and setting aside the order 
of the Court below, dated 18th May 
1929, direct that the application for 
restoration be returned to the judgment- 
debtor for presentation to the proper 
Court. The effect of this order will of 
course be to set aside the order of 22Dd 
June 1929 automatically. The Munsii 
at Khurja will dispose of the application 
for restoration on its merits. I direct 
that parties will bear their own costa 
of these proceedings in this Court and 
in the Court below. Ks. 6 paid to the 
decree-holder as a condition precedent 
for the restoration of the case will be 
refunded by him to the judgment- 
debtor. 

B.v./r.K. Revision allowed, 
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Sqlaiman and Kendall, JJ. 

Bam Das — Defendant — Appellant, 

V. 

Dwarka Das — Plaintiff — Hespondent, 

First Appeal No. 59 of 1927, Decided 
on 27th March 1930, from decision of 
Addl. Bub-Judge, Benares, D/- 3rd De- 
^cember 1926. 

(a) Principal and Agent— Principal, minor 
■"Suit filed by general attorney of minor'i 
guardian without knowledge and permiision 
of guardian — Minor not being fully repre- 
■anted, judgment cannot be conclusive ai 
against him. 

A atlib was Instituted by tbe general attorney 
of a minor piiuoipaPs guardian, without tbe 
guardian's knowledge and permission, both 
on his own behalf and for tbe minor's guar- 
dian, professedly as the guardian's autho- 
rized agent, 

^ Seld ; that the minor not being fully re- 
presented, the judgment oannot be oonolueiva 
fts against him. [p 876 0 Ij 

(b) Transfer of Property Act (1882) 
S. 130— ‘Transfer of debts by way of sale—’ 
Vendor realizing one debt in spite of sale— 
Vendee should be allowed credit for such 
nmount out of consideration — Vendor 
nnd purchaser. 

When debts are transferred by way of sale 
and the vendor, in spite of tbe sale, realizes 
one of iQoh debts, It is only just and equitable 
that the vendee should be allowed credit for 
the amount so realized out of the coneidera- 
Mon. [P 870 0 1,2] 


(c) Civil P. C, (1908). O. 8, R. 6 — Equi- 
table set-off. 

An equitable set of! cau bo claimed indepen- 
dently of the specific provisions of the Civil 
Procedure Code. It is net necessary to de- 
mand court-fees on this account : 27 AU. 145^ 
Foil, . [P 87C 0 2], 

Sulaiman, J, — This is a dafendaot’s 
appeal arising out of a suit for recovery 
of Rs. 7,000 odd comprised of seve- 
ral items. The claim was disputed, 
but has been decreed in part. Tbe de- 
feudanb has accordingly appealed, but 
the plaintiff has submitted to tbe de* 
cree so far as it dismissed a part of his- 
claim. It will be convenient to take 
up each of the items separately. The 
first item claimed was the balance, of 
Rs. 1,575 out of Rs. 5,100 which had 
been fixed as the value of the share of 
the plaintiff’s deceased father in a cer- 
tain partnership business. After the 
dissolution of the partnership, written* 
agreements were executed by the de- 
ceased and the defendant and they are 
to be found at pp. 58 and 59 of the 
paper book. There cannot be the leash 
doubt that the deceased transferred his- 
entire interest in this partnership in 
lieu of Rs. 5,100 and ceased to have any 
farther concern with this * business. 
The defendant has taken tbe plea that* 
there was some sort of an oral under- 
standing that tbe defendant would be* 
liable to pay this amount only if the- 
valuation of the assets bad been cor- 
rectly made. No such contemporane- 
ous oral agreement can be pleadedi 
when the agreement between the par- 
ties was reduced to writing. We are 
satisfied that tbe defendant was hound 
to pay Rs. 6,100, it being wholly im- 
material what tbe real value of the> 
assets of tbe partnership turned out 
to be. 

The second item was of Rs. 4,000 
which represented debts due to the de- 
ceased personally from his debtors 
which were transferred by him to the' 
defendant for a sum of Bs. ; 4,000, the 
face value of tbe debts being oyer 
Bs. 6,000. Tbe agreements referred to> 
above leave no doubt that tbe defen- 
dant agreed to pay a consolidated sum 
of Bs, 4,000, irrespective of tbe amount 
which he was actually able to recover 
from tbe various debtors. The pleas* 
taken with regard to this item on be- 
half of the defendant were (1} that tbo 
debt of Bs. 600 bad really become* 
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barred by time, (2) that Ks. 3,000 had 
been realized by tha' deceased after the 
transfer and (3) that the debts included 
a 'simple mortgage debt which had not 
been formally sold to him with the re- 
sult that he could nob sue upon it, 

In Support of his contention the de- 
fendant produced a certified copy of the 
judgment in a previous suit, brought by 
him both for himself and on behalf of 
the present plaintiOs guardian against 
the Said debtor, which was ultimately 
dismissed. The learned Subordinate 
Judge in the present case has held that 
jthat judgment is not relevant in this 
case, because although the suit had 
■ been brought nominally in the name 
of the present plaintiff as well, he was 
,a minor, and his mother had no know- 
ledge of the suit, and the defendant 
who was her general attorney had 
'taken advantage of that circumstance 
and included the minor's name in the 
ipUint.- It does appear that after the 
jdisposal of the suit, when the present 
jdefendanb appealed to the District Judge 
jthe present plaintiff's neother applied 
to him stating that the suit as well as 
the appeal had been filed without her 
knowledge and permission, and that 
she had not authorized Ram Das to 
file them. There is no evidence on the 
present record to show that the minor's 
mother had any real knowledge of this 
[litigation. The plaint shows that it 
[was signed by Ram Das himself both 
(on his own behalf and for the minor’s 
guardian, professedly as her authorized 
agent. We are satisfied that the pre- 
sent plaintiff was not fully represented 
in that case and the judgment therefore 
cannot be conclusive as against him. 

It has been contended on behalf of 
the respondent that it is not open to 
the defendant in the suit to take the 
plea that there should be deduction on 
account of the supposed realization of 
a debt by Gokul Das. The contention 
is that his remedy would be by way of 
a separate suit for damages for breach 
of contract. We do not find any force 
;iin this contention. The deduction 
i claimed is on account of the same iran- 
i saction. If it be true that Gokul Das 
;had transferred certain debts to the 
defendant and then, in spite of the 
Sale realized one of such debts, it seems 
to us only just and equitable that the 
‘Idefendant should be allowed credit for 
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the amount so realized out of the 
consideration as it has been held in 
this^ Court in several cases that an' 
equitable set-off can be claimed even 
independently of the specific provisions 
of the Code of Civil Procedure (S. Ill 
now corresponding to 0. 8, R. 6: Nand 
^dvi V. Mdm Ptdscid {l} and the earlier 
cases referred to therein. It is not 

necessary to demand court-fees on this* 
account. 

Both the suits were, unfortunately 
for the defendant-appellant, going on 
almost simultaneously. In the pres- 
ent suit Ram Das was ezamined on 8th 
July 1926 and his evidence was form- 
ally closed on Snd August 1926. The 
appeal in the previous suit against the 
debtor however was not disposed of 
till 10th November 1926. Bam Das was 
in this awkward position. In his pre- 
vious suit against the debtor the posi- 
tion taken up by him was that no pay- 
ment had been made by the debtor to 
the deceased Gokul Das, Ram Das was 
actually leading evidence to disprove any 
such payment. In the present case the 
plea taken up by him was that such 
amount was paid but this version was 
based on the payment of the defen- 
dant’s debtor as alleged in the other 
case and the judgment of the first Court 
which had not become final. The main 
evidence which Ram Das could have 
produced in the present case would 
have been the production of the debtor 
as his own witness as wall as his ac- 
count books, the genuineness of which 
he was not challenging in the other 
litigation. No doubt if he had been 
properly advised he might have adopted 
a course of action which would not i 
have placed him in this *diffioulty, but | 
the fact remains that his position has | 
been awkward and has resulted in | 
sufiBcient evidence not having been ad- I 
ducad in the present case. The learned J 
Subordinate Judge has not recorded any* I 
clear findipg that no payment had ao- i 
tually been made to Gokul Das. I 
has perhaps implied it in his finding i 
that the defendant is liable to pay I 
the whole of Rs. 4,000. I 

We think that it would be only taif I 
that there should be a clear finding I 
this question of fact, vi z. : (l) wheth^ I 

(1)^1905] 27 All. 145={1904) A. W. N. 193- I 
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Madho Prasad, and Kisbori Lai did 
pay Rs. 3,000 odd to Gokul Das de- 
ceased on or ‘about 24th August 1923 
and (2) whether if Gokul Das did re- 
ceive such an amount he paid it to Bam 
Das, We further think that in view 
of the circumstances enumerated above 
the parties 'should be at liberty to pro- 
duce further evidence on these issues. 

The plea that one of the debts 
amounting to Rs. 600 had become barred 
by time cannot be sustained. Under 
the written agreements the loss must 
be suffered by the defendant. There 
is also no force in the contention that 
there was no sale deed of a simple mort- 
gage which was included in the sum 
of Rs, 4,000. In the first place there 
is no satisfactory evidence to prove 
that there was any such simple mort- 
gage, and in the next place the recitals 
in the two written agreements make it 
quite clear that a sale deed had been 
duly executed and handed over to the 
defendant. We accept the findings of 
the Court below on this point. 

The third item was a trivial one and 
was abandoned at the trial. 

The claim as regards the fourth item 
has baeu dismissed and is not in dis- 
pute before us. 

The last^ item is a sum of Es. 176 
claimed as'interest on Rs,' 10,000 which 
was subsequently paid off. It appears 
that Rs. 10,000 were borrowed by Ram 
Das from Gokul Das under a mortgage 
deed which sum was subsequently paid 
off by executing another mortgage deed 
in favour of a third part. The interest 
however was actually not paid under 
the document. The defence is that 
this amount was paid in cash privately. 
Aa against'the defendant’s statement we 
have the statement of the plaintiff’s 
guardian that when the mortgage ac- 
count was squared the sum * of Es, 175 
which was the amount of interest was 
by agreement transferred to another 
account and debited to the defendant. 
The account books of Gokul Das fully 
corroborate her statement p. 76, 
There seems to be no reason why the 
amount should have been given up. 
The defendant has not produced any 
entry in his account books to show 
that he made this payment to Gokul 
Das. The finding therefore must be 
accepted. We would accordingly ac- 
oept the findings of the Court below on 


all the items except the sum of Rs. 3,000 
odd which is alleged by the defen- 
dant to have been realized by Gokul 
Das deceased after the transfer of the 
debts to him. On this one point the 
issues referred to above are sent to the 
Court below for findings. Two months 
are allowed for return of the findings 
on receipt of which the usual ten days 
will be allowed for objections. 

B.v./r.k. Case remanded. 
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Sen and Niamatullah, JJ. 
Dwarka — Defendant— Appellant. 


V. 


Ram Jaian and another — Plaintiff 
and Defendant — Respondents. 

Second Appeal No. 23 of 1928, Decided' 
on 12th Juno 1930, from decree of Diat.. 

Judge, Benares, D/- 8th December 1927. 

(a) Specific Relief Act (1 of 1877), S. 21— 
Agreement of reference acted upon and ter- 
minating in award— Suit for its cancellation 
for fraud and collusion is not barred. 


wnere an 


agrasmenc Cl reieranca naa bean 
acted upon and terminated in an award* a suit 
for cancellation is not against the tenor of 
S. 21, That flection has no .'ipplication except- 
where a person, having made a contract to- 
refer a controversy to arbitration, has rafuaed 
to perform it and institutes a suit in respect of ' 
the subject matter in defiance of the contract. 

/t.^ « . . . fP C 1] ' 

(b) Practice — Inconsistent pleas — Alter- 
native reliefs claimed upon ownership and 
upon right of easement in respect of same • 
property— Suit should not be dismissed. 

No plaintiff can ba allowed to take the im- 
possible position of being the owner of and of 
having a simultaneous right of eaeoment over 
the same land. Eut wher ; the reliefs claimed 
upon ownership and upon the right of ease- 
ment in respect of the same property ate not 
claimed simultaneously, but in the alternative,, 
the action of the plaintiff must be condemned 
but the plaintiff should not be penalized by a 
total dismissal of his Biiit; 18 All. 125* AIR 
1924 AIL 97; 84 Cal. 51 (F.B.) and Aj'.R.’mi 
Mad. 728 <F.B.), Rel. on. [P 879 C 1, 2] 

A. P. Bagehi — for Appellant. 

Gadadhar Prasad — for ReBpondents, 
Sen, J, This and the connocted^ 


appeal arise from the same suit in res- 
peefc of a plot of land lying between the ■ 
homesteads of the parties. On 15th 
March 1927, the defendant-appellants 
enclosed the plot by 'putting up boun- 
dary walls. The plaintiff sued for pos- 
session of the land by removal of the 
boundary walls in the right of owner- 
ship. In the alternative, be claimed a > 
decree for his right of easement of way- 
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•through his southern door and the right 
to discharge water from his drain across 
the land in dispute and for an injunction 
restraining the defendants from inter- 
faring with the said rights. 

The parties are neighbours. The 
plaintiff purchased his house under a 
sale deed dated 31st May 1912. The 
defendants acquired their house under 
an earlier sale deed dated 2Lst April 
1893. A portion of the defendant’s house 
fall into ruins more than 20 years before 
suit and the land remained vacant for 
this long period till the defendants con- 
structed the boundary walls. 

On 12th January 1927, the parties 
had referred their disputes bo the arbi- 
tration of five persons including the 
iUmpire. An award was given on 15th 
March 1927. The award was against 
■the plaintiff who impugned its validity 
■on the ground of fraud and collusion. 

The defendants contested the suit on 
fthe ground that they and not the plain- 
.tifif, were the owners of the land in dis- 
pute, that the suit was barred by S. 21, 
Specific Relief Act, that the plaintiff’s 
claim having been founded upon rights 
of ownership and of easement with 
reference to the same property, was bad 
in law and liable to dismissal and that 
the plaintiff had acquired no easement 
.of way through his southern door which 
bad been opened only a few months 
‘before suit nor any right in respect of 
^his drain which was constructed by the 
.plaintiff with the permission of the 
defendants about 14 years before the 
-suit. 

The Court of first instance held that 
•the plot in dispute belonged to the de- 
fendants and not to the plaintiff. The 
■award dated 15th March 1927, was set 
aside. The Court declared that the 
plaintiff bad established a right of ease- 
.ment of way and his right to a flow of 
water through his drain across the land 
in dispute. Accordingly it ordered as 
-follows; 

“Let an iajunotion ba issued dtrectiug the 
defendants to allow passage to the plaintiff 
from bis back door up to the bamboo clamp 
leaving a way two feet wide and not to inter- 
fere with the plaintiff’s rights of easement in 
•future. Amin’s map to form part of the decree." 

Both the parties appealed. The lower 
.appellate Court affirmed the flnding of 
the trial Court, that the plot in dispute 
belonged to the defendants and not to 
«tbe plaintiff, It accordingly dismissed 


the plaintiff’s appeal except by a varia- 
tion as to the width of the passage; 

"An objection has been raised that the two feet 
paEsaga allowed by the Munslf is very stnall. 
As I have ordered the plaintiff to cover over 
his drain, I think it only fair to inotease his 
passage to three feet instead of two feet in width 
as ordered by the Munsif." 

Tbe defendant’s appeal was also dis- 
missed in substance, on the finding that 
the plaintiff had established his right 
of easement in respect of the way and 
the drain as claimed by him, .As to ,the 
drain the decree of the trial Court was 
varied in so far that the plaintiff was 
directed either to cover the drain with 
stone slabs or to insert drain pipes across 
the length of the drain ."through the 
present construction of the defendant’s 
house.” 

Both the parties are dissatisfied with 
the decrees by the Courts below. The 
defendants have filed two appeals. The 
plaintiff has filed cross-objections. The 
cross-objections are directed against the 
finding, negativing the plaintiff 's title to 
the land in suit. This finding rests upon 
evidence. The learned advocate for tbe 
respondents has failed to satisfy this 
Court that this finding is vitiated by 
either improper reception or rejection of 
evidence or by any misapplication of 
law or procedure. The cross -objections 
therefore are without any force. 

The defendants do not appear to have 
pressed for an . issue as to whether the 
suit offended against S. 21, Specific 
Relief Act, The defendants conceded in 
the trial Court that the award dated 
15th March 1927, was invalid. There 
was a definite issue before the trial 
Court as regards the validity of th® 
award. This issue was decided in plain* 
tiff’s favour with the following obser- 
vation; 

"Tha defend an b’ 8 vakil ooncedad 
dity of the award on the ground that by 
deed of reference the preseuoe of all the at®' 
trators (Ajudhya, one of tbem, _ a^niitte j 
being abeent) was essential. The iBsn? . 
quenbly goes against tbe defendanta in 
plaintiff’s favour." ' | 

This concludes the point and the de j 
fendants-appellants cannot be ] 

to. resuscitate the plea that the sn ^ 
obnoxious to S. 21, Specific Itelie ^ v j 
A reference had been duly made ; 

award duly passed. This 
challenged on the ground ' of 
collusion. The defendanta 
admitted the invalidity of 


awara 

fraud 

themselv^ 

the 


1930 


Dwarka V. Eam Jatan (Sen, J.) Allahabad 879 


though^ not on the ground safe forth by 
■the plaintiff, Where an agreement of 
reference has been acted upon and ter- 
minated in an award, a suit for cancel, 
lation of the award on the ground of 
fraud and collusion is not against the 
tenor of S. 21, Specihc Belief Act. 
This section has no application except 
where a person having made a contract 
to refer a controversy to arbitration has 
refused to perform it and institutes a 
'suit in respect of the subject matter in 
, jiedance as of the contract. We are 
clearly of opinion that the contention of 
the defendants-appellants proceeds upon 
a misconception of law and ought to be 
disallowed. 

Considerable stress has been placed 
upon the form of the the suit and the 
nature of the reliefs claimed and it has 
been contended that no suit is main- 
tainable for a declaration of a plaintiff's 
title to and his right of easement over 
the same property. It ig manifestly 
clear that the two eoooepts are incom- 
patible. An easement” has been de- 
fined in S. 4, Basement Act (Act 5 of 
1882), as 

a right; * which the owner or oocupicr of car- 
tain land possasaaa as such for tha banafioial 
onjoymant of tbit laud to do and ooniinae to 
do something, or to prevent and continue to 
prevent something being done in or upon or in 
respect of certain other land not his own.” 

This definition is founded upon the 

.maxim nuUi rei sun, servit. In Ladyman 

V, Grave (l) at p. 767, Lord HUherley 

is reported to have said: 

“You cannot have the land itself and also 
an easement over it.” 

It is essential for the creation of an 
easement that there should be two dis- 
tinct heritageg, that the two heritages 
must not belong to the sanre individual 
and that there must be some advantage 
derived by one tenement from or upan a 

neighhonring tenement greater than what 
would 0 »tnr»Uy and ordinarily belong 
to the former (The Law of Limitation 
end Pre8er.pt.on. Tagore Leotnrea. 1882, 
p. 357). No plaintiff can be allowed to 
take the impossible position of beine 
the owner of and of having a simulta- 
neous right* of easement over the same 
land. ^ Where the averments in the 
pleadings^ and the reliefs claimed are of 
a conflicting character the Court must 
insist upon an election on the part of 
the plaintiff to choose one or other of 

[1871] 6 Oh. 763=19 W^B. 863^26 r..T. 52^ 


the reliefs and upon an amendment of 
his plaint accordingly. Not to do so 
would necessarily lead to waste of time 
and embarrassment of trial. Unfortu- 


nately the plaintiff was not put upon 
his election and the trial proceeded upon 
oonfiicting pleadings, Cases are concei- 
vable where a plaintiff may, from ob- 
scurity or from complexity of facts, be 
in honest doubt as to the nature of the 
relief available to him. Inconsistent 
claims may therefore under the peculiar 
circumstances be explained and accoun- 
ted for. In the present case there could 
be no reasonable excuse for the incon- 
sisbent raliefs claimed by the plaintiff. 
The land in dispute was outside the 
plaintiffs' purchased property and within 
the boundary of the property purchased 
by the defendants. The parties were 
close neighbours. It was impossible 
for the plaintiff not to have known that 
he was not the owner of the property in 
dispute, 3]s claim therefore to owner- 
ship was not only unwise but was deli- 
berately dishonest. i 


The reliefs based upon ownership and 
upon the right of easement were notj 
claimed simultaneously but in the alter- 
native White we condemn the action 
of the plaintiff for having asked for in- 
consistent reliefs w 0 are of opinion that 
the plaintiff should not be penalized by 
a total dismissal of his suit where the! 
reliefs claimed by him are in the 
alternative. The defendants-appellanbs 
strongly rely upon certain dicta of the 
Privy Council in Mohammad Bakhsh 
Khan v. Husaini Bibi (2). This case 
was considered by a Bench of this Court 

i? (-5), and it was held 

that the Privy Council decision was not 

authority for such a broad proposition 
as IS DOW enunciated by the defendants- 
appellants. It was accordingly held that 
where a plaintiff claimed in his plaint 
two alternative reliefs which were in- 
consistent with each other, that fact 
was no ground in itself for the dismissal 
of the suit. la Sri Ram v. Mani Ram 
(41 It was held that a suit was not 
liable to^ dismissal because the plaintiff 
qlaimed in the alternative over the same 
plot of land both by rights of ownershin 
and of easement. A similar view was 

(8) [1896] 18 All, 125=fl896) A. W N 1 

(4) A. I. B. 1924 All. 97=74 LC. 92?* 


Sar. 


* 
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taken in Narendra Nath Barari v. Abhoy 
Ckardn Chattohadhya (5), and it was 
remarked that 

“the inconsistency of tbo two allegations may 
bo, and probibly would be, aground for view- 
ing t-bem both with the greatest suspicion, but 
does not, as a matter of pleading, render the 
suit not maintainable,*' 

This view is supported in principle by 
a Full Bench decision of the Madras 
High Court in Suhka Bao v. Lakskmana 
Bao (6), in which, though the facts were 

somewhat different, the Court remarked: 

“It is cleat that a man is not finally prc* 
eluded from claiming tbo benefit of an ease- 
ment merely because in the course of legal 
proceedings he made an unfounded claim to be 
The owner however strongly the making of 
such a claim might weigh against him.” 

We are therefore of opinion that the 
action was not liable to dismissal merely 
on the ground that the .plaintiff had 
asked for inconsistent but alternative 
reliefs. 

Mr. Bagchi for tha defendants-appel- 
lants, who argued the case with con- 
siderable skill, contended that the plain- 
tiff’s claim for an easement was not 
maintainable on the ground that the 
mere user on the part of the plaintiff 
during the statutory period could not 
mature into an easement by prescription 
under S. 15, Easemonts Act, where the 
user was not accompanied by an animus 
of enjoying the easement as such. He 
strongly relies upon the decision of the 
Madras High Court in Subha Bao*s 
case (6), which has already been adverted 
to. It was held in this case that acts 
done during the statutory period which 
are only referable to a purported cbarac- 
ter of owner cannot validate a subse- 
quent claim to an easement, Reference 
was made to Lyall v. Hoth field {7) in 
support of the view. S. 15, Easements 
Act, provides that 

“where a right of way or any other* easement 
has been peaceably and openly enjoyed by any 
perEOQ claiming title thereto, ras an easement 
and as of right, without interruption and for 
twenty yoarp, the right to such ..... use of 
easement shall be absolute.*' 

It is clear therefore that for the cre- 
ation and maturity of the right of ease- 
ment it is essential that the right should 
be openly and peaceably enjoyed by the 
holder of the dominant tenement for the 

(5) [1907] 34 Cal. 51=4 C. L. J.. 437=11 
C. W. N. 20 (P.B.). 

(6) A, I. R. 192G Mad. 729=96 I. C. 968=49 
Mad, 020 IF.B.). 

(7) [1914] 3 K. B. 911=34 L, J. K. B. 251=30 
T. L. R. 630. 


prescriptive period “as an easement and 
as of right.” In order that the user 
should be as an easement and as of right 
it is absolutely essential that the said 
right should be claimed over the pro- 
perty of another and for the beneficial 
enjoyment of a property which belongs 
to the owner. From the very nature of 
the conception easement -is rather a 
fringe to property than property itself. 
We are however of opinion that the pro- 
position of law enunciated by Mr, Bagchi 
does not call for a definite finding having 
regard to the facts and pleadings in- 
volved in the case. 

It does not appear to have been argued 
in either of the Courts below that the 
plaintiff did not possess the requisite 
animus because he was claiming to be 
the owner of the property itself. We 
are clear that the plaintiff was not the 
owner of the servient tenement and was 


labouring under no delusion as to his 
rights in respect of the same. Daring 
the twenty years and more that he exer- 
cised a right of user over the property 
of the defendants be did so with a clear 
consciousness that the said property 
belonged to another. He does not appear 
to have put forward a right of ownership 
before the present suit was launcbed. 
The question of animus is in each case 
a question of fact. Where the owner of 
one property exercises certain rights of 
enjoyments over the property of another 
for the beneficial enjoyment of toe 
former, ho must be presumed to possess 
an animus which is manifestly to his 


advantage. The lower appellate Court, 
in holding that the plaintiff had estab- 
lished ‘ the rights of easement claimod 
by him, must be taken to have found by 
implication that the animus indicative 
of a right of user over the property of 
another was either to be presumed fwm 
the facts of the case or was establishe 
by evidence. We do not think therefore 
that it is necessary to send down an ex* 
press issue on a point which was neitn^^ 
specifically raised in the written eta e* 
ment nor argued in any of the , 
below. We dismiss these appeals an 
the cross- objection 9 with costs, inoin m 
in this Court fees on the higher sea e* 


Appeal disiftissed’ 



P.N./R.K 
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Sen and Niamatollah, JJ. 

Ml Iviiiaz Begam — Defendant — Ap- 


Abdul Karim Khan and of?ier 5 — Plain- 
tiffs — Bespondenfcs. 

Second Appeal No. 85 of 1928, De- 
cided on |.?th June 1930, from decision 
of Sub-Jrfdija, Budaun, D/- 26(;h August 
1927. Z' 

^Majibinedan Law — Dower — Widow taking 
possesion lawfully and peaceably of her 
hueoandV/ estate without any force or fraud, 
doi^r debt remaining unpaid — She can 
retaf^posiesiion againtt other heirs of bus* 
band till the debt has not been paid or has 
been satisfied out of usufruct of property — ■ 
In order to entitle her to retain possession 
it Is not necessary that her possession 
should have originated with the consent, 
express or implied, of her husband or of her 
husband’s heir. 

Under certain circumstances a Mahomedan 
widow has a right to retain possession of the 
property left by her husband. This right of 
retention is not a lien in the true sense of 
the term. Her right to retain and continue in 
poaseeslon of the busbind’s estate in lieu of 
her dower is a creation of Mabomedan law and 
does not in the generality of cases originate 
from a contract with the husband or with his 
heirs. The widow is not a secured oreditor 
and as regards the dower whiob is due to her, 
she ranks equally and rateably with other cre- 
ditors of her husband. Her dower is not a 
charge upon the assets left by her husband. 
Upon the death of the husband, succession 
opens out immediately to the heirs. This suc- 
oession is not postponed bill the debts to the 
oreditor have been paid. The heirs of the 
husband however are not entitled to recover 
possession of the property so long as the debts 
have not been paid. Their right to the dis- 
tributi ve share in the assets of the husband 
comes into existence after the debts have been 
satisfied. Where a Mabomedan widow law 
fully and peaceably takes possesGion of her 
husband’s estate without any force or fraud, 
where her dower debt remains unpaid in whole 
or in part, she is entitled to retain possession 
against the other heirs of the husband so long 
as the debt has not been paid by them or has 
been satisfied out of the usufruct of the pro- 
perty, and in order to entitle her right to re- 
tain potseBsion of the property It is not neces- 
sary that her possession should have originated 
with the ooasant, express or Implied, of her 
busband or of her husband's heirs; 16 All 
226; 82 All 651; 32 All 663; A. I. B. 1927 All, 
860; 4.9 Mad. 214 and 88 Cal. 476, Foil.; 17 All 77 
Md 17 All 98, not Foil; U M, I. A, 377 (P.^C.) 

A. 1. B. 

1926 P, 0, 68, Bff. [P 882 0 1; P 884 0 1] 
Harnandan Prosai— for Appsllanfc, 
Akhtar Husain Khan — for Respon- 
dents. 

Sen, J.^ The property in dispute is a 
^isindari share in mauza Naithuwa 
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which originally belonged to Mt. Imtiaz 
Begam, defendant. She gifted the pro- 
perty to her husband Muhammad Khan 
and his name was mutated in the reve- 
nue record in due course. Muhammad 
Khan died on 15th May 1925. The 
name of Mt, Imtiaz Begam, the widow, 
was mutated by order of the revenue 
Court dated 7th June 1926, 

Plaintiffs, as residuary heirs of Mu- 
hammad Khan, brought the suit which, 
has given rise to the present appeal for 
a declaration that they were the owners 
in possession of 12 out of 16 sihams in 
the zamindari share left by Muhammad 
Khan. They prayed for possession in 
the alternative. 

The defendant denied that the plain- 
tiffs were the residuary heirs of her 
husband and contended that after the 
death of Muhammad Khan she had law- 
fully and peaceably, without any force 
or, fraud taken possession of the pro- 
perty in lieu of her dower debt and that 
the plaintiffs were not entitled to re- 
cover possession of it so long as her 
claim to dower was not satisfied. 

The Court of first instance held that 
the plaintiffs were the residuary heirs 
of Muhammad Khan, The claim how- 
ever was dismissed upon the ground 
that the defendant had obtained posses- 
sion of the property lawfully in lieu of 
her dower debt and that she was en- 
titled to retain possession of the said 
property so long as the dower was not 
satisfied. 

There was some controversy as to the 
amount of dower due to defendant. 
She claimed that her dower was 
Rs. 10,000. The plaintiffs alleged that 
her dower was only Es. 500. The Court 
of first instance was inclined to the 
view that her dower was Rs. 10,000, bub 
no definite finding was arrived at as re- 
gards the amount. 

The lower appellate Court has not 
gone into the question of the amount of 
dower due to the defendant, It affirmed 
the finding of the trial Court that the 
plaintiffs were the residuary heirs of 
Muhammad Khan. It reversed the 
decision of the trial Court upon the 
ground that although the defendant had 
obtained possession of the property in 
dispute lawfully and peaceably, without 
any force or fraud, she was not entitled 
to retain possession so as to defeat the 
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claim for recDvery of bha shire of the 
plainbitls, beciuse her possession did nob 
originate from consent on the pirt of 
the husband or his heirs. 

The defendant contests this finding. 
The matter is not entirely free from 
doubt or difficulty. Under certain cir- 
cumstances a Mahomelan widow has a 
right to retain possession of the pro- 
'perfcy loft by her husband, This right 
of retention is not a lien in the true 
sense of the term. Her right bo retain 
and continue in possession of the hus- 
band’s estate in lieu of her dower is a 
creature of Mahomedan law and does 
not iu the generality of cases originate 
■from a contract with the husband or 
with his hairs. It musb be remembered 
that the widow is not a secured creditor, 
and as regards the dower which is due 
to her she ranks equally and rabeably 
with the other creditors of her husband. 
Her dower is nob a charge upon the 
assets left by her husband. 

Upon the death of the husband sue- 
[cession opens out immediately to the 
[heirs. This succession is not postponed 
[bill the debts to the creditor have been 
!paid. The heirs of the husband how- 
i 0 ver are not entitled to recover posses- 
sion of the property so long as the debts 
fiave not been paid. Their right to the 
distributive shares in the assets of the 
.husband comes into existence after the 
Idebts have been satisfied. 

lb is settled law that where a Maho- 
tmedan widow lawfully and peaceably 
takes possession of her husband’s estate 
without recourse either to force or to 
■fraud, and her dower in whole or in part 
iremains unpaid, she is entitled to retain 
her possession against the other heirs 
of her husband so long as the dower 
has not been paid by them or remains 
unsatisfied out of the usufruct of the 
[property. 

' There is considerable conflict of judi- 
cial opinion on the question whether 
the widow’s right to retain possession 
of the property is dependent upon her 
possession originating with the consent, 
express or implied, of the husband or the 
husband’s heirs. 

There is a preponderance of judicial 
opinion in view of the proposition that 
no such consent is necessary. 

We shall refer only to some of the 
important cases. In Mt, Bebee Bechun 


V. Hamid Hossein (0, their Lordships 
observed at p, 381; 

^ ’Tt is not neciSSiry to gay, whethsE thU 
right of the widow in posuasioo is a lien in 
the strict sense of the term, although no doubt 
tne right is so stated ia the judgment -of tha 
High Court in the C 1 S 0 of Ahmed Hoouin v. 
Mt, Khoieja (2). Whatever the right - may 
bj cillid, it appiars to hi founded on the 
power of the widow as a creditor for her 
dower, to hold ths property of her hus- 
b,iad, of Wiifih she has lawfully and with- 
out force or fraud, obtaioed po’ssessiou, "until 
her debt is sa^iisfled, with the liability to ac- 
count to thDse entitled to tha propsrty, subject 
to the cl liras for the profits received. This 
seams to h iva been t he ground on which the 
claim of the widow to retain pDssjsfiou was put 
in Anitsraiiniss^ v, Mitraiunnisici (d).*’ 

Their Lordships endorsed the same 
view in Maina Bibi v. Vakil Ahmad (I), 

In Amaiii Begam v. Muhammad Karim 
Ullah Khan (5), Burkitt, J,, held that 
where a Mahomedan widow was in pos- 
session of the property of her deceased 
husband, having obtained such posses- 
sion lawfully and without force or fraud 
and her dower or any part of it was doe 
and unpaid, she was entitled as against 
the other co-heirs of her husband to re- 
tain possession of such property until 
her dower debt was paid and that it was 
immaterial to such widow's right to re- 
tain possession, that such possession was 
obtained originally without the consent 
of the other co-heirs. At p, 227 of the 
Beport the learned Judge observes as 
follows: 


"Their pussessioa appears to be pacfectly 
lawful ae heiressae of their deceasad hnsbaud 
according to the Mahomadau law, and as orsdb 
tors for their dower. X oau find no authority 
for tha proposition that the widow’s po333S9ioii 

is unlawful unless she has got such posssjsioo 
with the ooQSsnt of tha other coheirs." 

The same view was emphasized by a 
Division Bench of this Court in AU 
BaJehsh v. Allahdad Khan (6). Richards, 
J., observed: 

"I think that a perusal of tha report of tM 
oasa Mt, hthte Bechun v, Hatnii 

(1) negatives the assumption that a ManO' 
me dan widow cannot be "lawfully in possss* 
sion" unless by oontraot with her husbaudor 
with the consent of the heirs. I do not **^®*.* 
stand how such a widow can ba said to obtain 
a “lien" by oontraot. If the widow’s . 
only by virSua of a contraci with hsr hnaoa 
or with the other heirs, her right 

(1) [1870-72J 14 M. I, A. 377=17 W. R. 

10 B. L:R. 45(P,0.), 

(2) 10 W. R C. R. 363 =3 B. L. R. 23.- 

(3) [1854-573 6 M. I. A. 311. 

(1) A. I. R. 1935 P, 0. 63 =36 I, 0. 573 

1. A. 145=47 All. 250(P.0.). 

(5) [1894] 16 AU. 225=(1894) A. W. N, Oi- 

(6) [1910] 33 All. 551=6 I. 0. 876.* 
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limited entirely by the terms of tbo contraob. 
It is not a lieu, lu my opiuiou where a M.^ho- 
medan widow entitled to dower gets quietly 
and peacefully into possession without fraud, 
she is entitled to retain possession until her 
dower debt is piid, subject to (as their Lord- 
ships have laid down) her liability to aocount 
for the profits received/’ 

Id All Khan v, Asghari Begam 

(7) another Division Bench of this Court 
took the 'same view; 

“It seems to me that the force of authority is 
in favour of the view that the widow, who from 
the nature of things ou the death of her hus- 
band in many instances finds hers- If in pcsses- 
sion of some, if not of the whole, of her hus- 
- band’s estate is entitled to hold the estate 
against the ether heirs until her claim to dower 
18 satisfied without being asked to show either 
consent on their part or on that of the deceased 
husband.” 


The latest pronouncement on the same 
lines was made in Muhammad Shcaib 
Khan v, Zaib J ahan Begam (8). In this 
case the rule of law laid down in the 
last mentioned case was cited with ap- 
proval. 


A Bull Bench of the Madras High 
Court has taken the sams view in Beeju 
Bee V. Murthuja Saheb (9) and it haa 
been held that the widow is entitled to 
retain possession as against the other 
heirs until her dower is satisfied even 
though such possession was not obtained 
with the consent (express or.inaplied) or 
under an agreement with her husband 
or his other heirs and that such property 
would not be divided among the heirs 
until the dower debt is satisfied. In 
Sahebjan Bewa'v, Ansaruddin (10), 
Mukerji and Teanon, JJ., after a careful 
review of all the authorities came to 
the conclusion that under the Mahome- 
dan law when a widow was in posses- 
sion of the undistributed property of 
nor hnaband lawfully and without force 
or fraud and her dower or any part of 

unpaid she was en- 
titled as against the heirs of her bus- 

band to retain such possession until her 
dower debt was satisfied and that her 

possession need not necessarily be pos- 

BSBsion obtained by an agreement with 
ner husband or bis heirs. 

, are certain cases on the other 
^ 9 of (ha line. In Am&ncttunnissa v, 
Saehtrunnissa (ll) and Muhammad 


[1910] 82 All. 663=fi I 0. 405. 

^ 0* 691=50 
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Karim Ullah Khan v. Amani Begam (12), 
Edge, C. J. and Banerji, J,, had taken 
the view that fcho widow was not en- 
titled to retain possession against the 
other heirs of her husband unless she 
obtained possession in lieu of dower 
debt after her husband’s death with the 
consent or by the acquiescence of the 
heirs. The latter of the two decisions 
follows the earlier. In the former de- 
cision reference has been made to a 
number of oases. We have examined 
these cases for ourselves and we do 


not find that they support the view 
which commanded itself to their Lord- 
ships. No original texts have been cited 
and wa do not agree with their construc- 
tion of Mt. Behee Bechu'ia case (l). In 
Sahur Bibi v, Ismail Sheikh (L3) Eankin 
and Ghese, JJ., have ruled that under 
the Mahomedan law the widow has for 
her dower all the rights of an ordinary 
creditor, and may be given by the con- 
sent of her husband or his heirs, a right 
to the possession of the estate until 
by the rents and profits the debt has 
been liquidated. This view has been 
founded upon the decision of the Privy 
Council in Mt, Bebee Bechtm v, Hamid 
Hossein^i (1) which has already bsen 
adverted to and upon the observations of 
the Judicial Committee in Hamira Bibi 
y* Zubaida Bibi (14). It may be observed 
with respect that the view taken by the 
learned Judges does not find support in 
the decision of the Privy Council in 
Mt. Bebee Bechun’s C3,se (l). The Privy 
Council did not lay down the proposi- 
tion that in order to entitle the Maho- 
medan widow to retain possession of the 
property against the’ other heirs of the 
husband, the consent of the husband or 
of his heirs was necessary. In Hamira 
Bibi's case (14) their Lordships of the 
Privy Council do make certain observa- 


tions which support the view of the 
Calcutta High Court; 

* Blit the dower ranks as a debi, and tho 
wife is entitleJ, along with other creditors, to 
have it satisfied on the death of the husband 
out of bis estate. Her right however is no 
greater than that of any other unseoured oredi- 
toe, except that if she lawfully with the 
express or iiupUed consent of the husband or 
his other heirs, obtains possession of the whole 
or pirt of his estatp, to satisfy her olaim withi 
t he f eats and issu es aooruing therefrom, she 

(12) [1895]17 All. 93={l895) A. W. N. 16. 

'(13) A. I. B. 1921 Oal. 508=80 I. 0. 294=51 
Oal. 124. 

(14) A 1. B, 191G P. 0. 46=38 I. 0. 87=43 I A 
294=38 All. 581 (P.O.). ‘ 


fied, 

In this appeal to quote the words of 
the Privy Council: 

“the Sole question for determiaation is whe- 
ther the defendant 2abaida is entitled to an 
interest or compengation in respect of her 
dower unpaid at the time of Inayatulla's death.” 

The point as to whether the right of 
tha widow to retain and continue in 
possession of the husband’s estate was 
dependent upon the consent of the hus- 
band or his other heirs was not the 
question in issue in the case. It did not 
arise from the pleadings and was not a 
point in issue in the original or the ap- 
pellate Courts. Indeed the point was 
not argued at the Bar before their Iiord- 
ships. Wo are of opinion therefore 
that the observation of the Judicial 
Committee referred to above although 
entitled to the very greatest weight 
ought not to be construed literally. The 
decision of this Court in Ramzan AH 
Khan v. A'igkari Begam (7) was before 
their Lordships. It was referred to in 
another connexion which need not be 
detailed. Their Lordships do not dis- 
sent from the view taken in the cases 
which were cited to them. We are 
clearly of opinion that the long string 
of authorities of this Court for the con- 
trary proposition are not affected by the 
observation of the Judicial Committee 
and we are bound to follow the decisions 
of this Court notably in Ramzan Ali 
Khanv. Asghari Begam (7). We are 
therefore of opinion that where a Maho- 
medan widow lawfully and peaceably 
takes possession of her husband’s estate 
jwibhout any force or fraud where her 
Idower debt remains unpaid in whole or 
in part she is entitled to retain posses- 
sion against the other heirs of the hus- 
band so long as the debt has not been 
paid by them or has been satisfied out 
of the usufruct of the property, and in 
order to entitle her right to retain pos- 
session of the property it is not neces- 
sary that her possession should have 
originated with the consent express or 
implied of her husband or of her hus- 
band’s heirs. 

The result is that we allow the appeal, 
set aside the decree of the lower appel- 
late Court and restore that of the Court 
of first instance with costs including in 
this Court fees on the higher ’scale. 

P.N./R.E. Appeal allowed. 
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Young, J. 

In the matter of the Dehra Dun Mus- 
soorie Electric Tramway Co. Ltd. 

Civil Revn. No. 96 of 1926, Decided 
on 27th June 1930. 

(ft) Companies Act (7 of 1913), S. 230—* 

” Rerenue ” means ” income.” 

Since tbe word '* revenue ” in S. 230 comes 
first, tha meaning of *' revenue ” must not ne- 
cessarily be taken to be ejusdem generis with 
the words that come after it and it conse- 
quently means “ income, ’* [P 885 0 1] 

(b) Companiei Act (7 of 1913), S. 230-" 
Rent of Government telephone and chftrge 
for trunk calls is revenue. 

Rent of the Government telephone lines and 
also the charge for trunk calls is tha iocoma 
of tha Government and hence revenue within 
the meaning cE S, 230. [P 885 C 1] 

17. S. Bajpai — for Telegraph Depart- 
menfc. 

Bhagwati Shankar — for the Company. 

Judgment. — In this liquidation the 
official liquidators filed a list of credi- 
tors for the approval of the Court. 
Item 11 was a claim by the Telegraph 
Department' of the Government for 
Rs. 1,627-9-10 for the costs of moving 
telephone lines, rent of telephone lines, 
telephone bill, etc. The Telegraph De- 
partment claimed that this amount 
should be paid in priority to the other 
debts of the company in liquidation. 
Notices were issued to the Telegraph 
Department and to the Government 
Advocate to show cause why this claim 
or any part of it should be paid in pri- 
ority, Tbe learned Government Ad- 
vocate has appeared for the Telegr^P^ 
Department and Mr. Bhagwati Shankar . 
for the company in liquidation. Tm® 
matter is governed by S.230, Companies Jj 
Act, which reads as follows : ^ j1 

** In a winding up there shall be paid in 
priority to all other debts : (a) ail j 

taxes, cesses and rates, whether P*?* , 
the Grown or to a looal authority, dus 
the oompany at the date hereinafter m- 
tioned and having become' due and , 

within- the 12 months next before that naie. . 

" The date hereinafter mentioned j 
is the date of the winding up j 

It is admitted by the Government Au^ . 
cate that a portion of the cUim ' 

ing to Rs, 192 is clearly outside tn j 

scope of S. 230 as it became due . 

payable over 12 months next beto^ j 
date of the compulsory order. . . j 
gards the portion of the claim w , J 
for moving telephone lines, I ®ni J 
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nion that this either cannot coma with- 
in the section. The amount claimed for 
this is for work and labour done and 
cannot come within thewords revenue * 
taxes, oeses and rates. ’ There is an item 
for rent of telephone lines and cost of a 
trunk call amounting in all to Rupees 
481*5-0 which beoatne payable with the 
12 months next before the date of the 
campulsory order. The question is 
whether this amount comes within the 
meaning of the words in S. 230, It 
clearly does not come within the mean- 
ing of the words “taxes cesses and 
rates.” These have all a specialized 
meaning and could not be held to in- 
clude rent of telephone lines. In my 
Opinion this amount would become 
under the heading of the word 
“revenue.” In Warbon’s Lw Lexicon, 
Bdn. 13, the definition of “revenue" 
is stated to be 

"inoomo atiQual pro&ti received from land 
or other funds; also the profits or fiscal prerog" 


% 



atives of the Crown.*' 

In Murray's Dictionary “revenue” is 
said to be 

“return, yield or profit of any lands property 
or other Icnp^rtant souros of incooie.” 

If 3. 230 had read “all taxes, cesses 
rates and other revenue” it is clear 
that the word “revenue” would have 
bad to be read ejusdem generis with 
the preceding words. But in this sec- 
tion “revenue” comes first and there- 
fore the meaning of “revenue” must not 
necessarily, be taken to the ejusdem 
generis with the words that come afber 
it. It is to be noted that in the equiva- 
lant section of the Companies Act of 
1929 in England the word “revenue” is 
nob used at all. S. 264, English Act, 
is confined to all cesses taxes land-tax 
propetty or income-tax. I am satisfied 
that revenue” in this case means in- 
come. It is perfectly clear that the 
rent of the Government telephone lines 
and also the charge for trunk calls is 
the income of the Government and 
therefore must be taken to be “revenue" 
within the meaning of S. 230 (A), 
Companies Act. I order therefore that 
priority be given to the amount of Bs. 
481-5-0 in the winding up of this com- 
pany. It is to be noted that as far as 
ihe Dobra Dun Electric Tramway Com- 
Itiny is concerned the point raised to- 
day is merely an academic one, Thera 
Ate I am informed sufficient funds to 
ttoet all the debts of the oompany whe- 


ther they have to be paid in priority or 
not, and therefore the whole of this 
claim by the Telegraph Department 
will eventually be mat. 

V.B./R.K. Order accordingltj, 
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Boys and Sen, JJ. 

Maheshretj Tewari — Defendant — Ap- 
pellant. 

V. 

Jarbandhan Misir and others — Plain- 
tiffs and Defendants — Respondents. 

Second Appeal No. 1441 of 1927, De- 
cided on 7th March 1930, against decree 
of 2nd Addl. Sub-Judge, Gorakhpur, D/- 
23rd March 1927. 

Practice — New plea — Points not taken in 
first appeal cannot be allowed in second 
appeal unless good cause is shown for tbeir 
omission. 

Points which have not been raised in the 
Hist appeal cannot be allowed to be raised in 
the second appeal merely because they are 
points of law unless good ground is shown for 
failure to take them before the lower appellate 
Court. [P 38G 0 ll 

Barnandan Prasad — for Appellant. 

U, S, Bajpai and N. Opadiya — for 
Respondents. 

Boys, J. — Mr. Harnandan Prasad on 
behalf of the appellant has given us tba 
fact of this case in detail and has pro- 
posed to raise four points before us : 
one based on S. 115, Evidence Act ; an- 
other on S. 43, T, P, Act ; a third in re- 
ference to the alleged assumption of 
both the lower Courts that a 20 pies 
share must be taken to be owned in 
equal halves by two ladies ; and finally 
a question of the burden of proof. It 
has to be admitted however that no 
point was made in the grounds of appeal 
taken to the lower appellate Court in 
regard to either of first, three matters. 
In regard to the fourth, it is possible to 
more than suggest that the point was 
taken ; but admittedly it cannot carry 
the appellant any further if ha cannot 
succeed on either of the first three 
points. It having to be admitted that 
neither of the first three points waa 
taken before the lower appellate Court, 
and we may here mention that we are 
Reformed that both Courts have agreed 
m their findings on all points, the bur- 
den lay upon the appellant to show us 
adequate .reason why we should allow 
the points to be taken here. No such 
reason can be offered. 
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Tho only oxplanafeion which counssl 
'can suggest is that the points were not 
noticed in the lower Courts. That is 
not an adequate reason for allowing 
them to be argued here. This Court 
.manifestly is nob here to do the work'of 
the trial or the lower appellate Courts. 
Further it would be unfair to the res- 
pondent, generally speaking, to allow 
jmatters to be raised here of which he 
'has faa:3 no warning, and which had not 
been raised, in the' Courts 'below ; and 
finally it is not fair to the Court below 
jto allow points to be taken and have its 
iiudgment upset on those points when 
the points were not raised before it 
4.h0S0 are the manifest reasons for re- 
jfusing to allow points to be urged in 
.this Court merely because they are 
[points of law, unless good ground is 
ishown for failure to take them before.. 
[This being the admitted situation, the 
appeal must fail and it is dismissed'with 
costs. The plaintiff and the defendant 
second party, who are both of them re- 
presented hare, will have their separate 
costs. 

V.B./R.K. Appeotfl dismissed* 
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Sen and Niamatullah, JJ. 

^ Pearey Lal Krishen Prasad— Plain- 
tiff —Appellant. 

V. 

Dev Karan Das Bam Saran Das and 
others Defendants — Respondents. 

Second Appeal No. 1410 of 1927, 
Decided on Idth January 1930, from 
decision of Sub-Judge, Meerut, 

Contract Act (1872), S. 107-Purchaier 
not paying balance of purchase money can- 
not claim delivery of goods though property 
in goods passed to him— Vendor’s selling 
goods to third party—After deducting their 
due amount, remainder deposited to credit 
of rightful owner— Purchaser is entitled to 
this amount. 

A purchaser had not paid the balance of pnr- 
chase money to the vendors and henoa was not 
entitled to claim delivery of goods sold, though 
the property in the goods had passed to him. 
The vendors sold, the same goods to a third 
party and after deducting the amount due to 
them hold the balance to the credit of rightful 

Ileld : that under the circumstances the pur- 
chase i was the parson who was entitled to this 
amount. Though the suit was not brought for 
this sum of money, th? olaim was coroprahen- 
flive enough to justify a decree in purobsot's 
favour for this amount. [p ggg q 2 ] 

JudgniQiit^ This csiso jg id DiftDy r6g« 
pecta analagous to 'Pearey Lal Kishen 
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Prasad v, Diwan Singh (l). Most of 
the points raised in the two appeals are 
uentical and do not call for auy sepa- 
rate treatment. Defendant t had con- 
tracted to sell 1,00 maunds of wFaab to 
the plaintiff. ^ Four hundred maunds of 
wheat were either delivered or the claim 
^latiog to the same was duly settled. 
Defendant 1 held certain contracts from 
defendants 2 and 3 as regards 800 maunds 
of wheat. Defendant I assigned these 
contracts bo the plaintiff. 

The contract was contained in a langot 
in the printed form prescribed by the 
Meerut Veopavak Sabba. The Veoparak 
Sabha was registered on 16th June 1925. 
The contract in suit was entered into 
on 12th June 1925. According to a 
peculiar usage which obtains in Mandavi 
Qaisar Ganj in the city of Meerut the 
langot is a document of title and au- 
thorizes the purchaser under the langob 
to deal with the grain purchased by 
transfers in favour of new purchasers. 
Even whan the property remains in the 
actual and physical possession of the 
bank as a mortgagee the .right of the 
purchaser is capable of assignment by 
devolution from hand to hand. 

It has been found by the Courts befow 
that the property in the goods had passed 
to the plaintiff, the purchaser, that the 
plaintiff was not entitled to claim deli- 
very so long as ha did not pay the 
balance of the purchase- money, that the 
plaintiff had failed to carry out his part 
of the contract and that therefore it 
was he and not the defendant who was 
guilty of breach. 

Dpon these findings .the plaintiff’s 
olaim was dismissed. We agree with 
the finding of the lower appellate Court. 

The defendants appear to have sold 
the grain to a third party. After deduct- 
ing the amount which was duo to them 
they held in their bands Rs. 143-7-6 to* 
the credit of the person who was in law 
entitled to this amount. There is no 
doubt that it is the plaintiff who is 
entitled to this amount. Although the 
suit was not brought -for recovery oi 
this sum of money we are of opinion 
that the claim was comprehensive enough 
to justify a decree in plaintiff's favonri 
for this amount. We think that the 
Courts below, by a pure oversight, have 
failed to decree the plaintiff’s claim ** 
to thi s amount. . 

(1) A.I.R. 1930 All, ()61=125 I.O, 4^ 
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I 

We modify the decrees of the Courts 
below and grant the plaintiGf a decree 
for Es. 143-7-6, against defendant 2, 
Daulat Eam-Nathu Mall. We dismiss 
the appeal with costs except as to the 
sum indicated abo79 against defendant 
2. Plaintiff w ill be entitled to propor- 
tionate costs form defendant 2. All 
defendants, including defenlant 2, are 
entitled to get one set of costs from the 
plaintiffs. 

Decree modified. 
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Boys and Kisch, JJ. 

In the matter of A Vakil of Beawar. 

Misc. Case No, 168 of 1930. Decided 
on 29th April 1930. 

(») High Court— Courts at Ajmere are 
not subordinate to Allahabad High Court 
except in two comparatively rarer matters. 

Broadly speaking the Courts at Ajmere are 
not subordinate to the High Court of Allaha- 
bad except in two comparatively rare matters. 

(bj Legal Practitioner^ Allahabad High 
Court can lake action against vakil or ad- 
vocate on its roll but practising at Ajmere 
even though Ajmere Court does not choose 

/rtL . "! him— Regulation 9 of 1926— 

{Obiter,} 

Tha mere fact that the Ajmere Court might 
have power to deal with a legal practitioLr 
practising there and did not choose to exetoiee 

no way whatever prevent 
Allahabad High Court, if it thought fit taking 
action against that legal practitioner if he was 
on he rolls of Allahabad High Court as a 

’fA' R “■> tP 883 0 2] 

(c) B« CjunciU Act (38 of 1926). S, 9, 

K, rrovlfo (a) — Scope, 

n >“ one or mote of the 

OourU of the Court subordinate to the Allaha- 

practised in one of the 
CaucliB la this proviacse*” [P Qgg q 2] 

P^ry Lai Banerji-foi Bar Ooaucil. 
ohabd Saran and Binod Behari Lai 
— for Applioantr. 

^ which 

he Bench has been oonstituted to hear 

an objection by the Bar Council to en- 

ro lmg a gentleman ag an. advocate of 
this Court who is already enrolled as a 
vakil of the-Court. The applicant' for 
nrolment, Mr. Raj Narain, took bis 
degree of Baohalor of Laws at Lucknow 
Umversity m 1928. On 2Uh July 1928 
he was enrolled as a vakil of this Court 
He subsequently went to Ajmere. His 

form'*’!'. e »““06 in- 

m[ a.? K ’"‘''f euthoriby 

Ajmer#, but we have little doubt that 
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we are right in assuming that ho ap- 
plied to be on rolled as a pleader on. 
titled to practise in Ajmere under 
Regn, 9 of 1926. He now has applied 
for the entry of his name as an advo- 
cate on the rolls of this Court by vir- 
tue of tlio rules made under S. 9, Bar 
Councils Act (38 of 1926), and in parti- 

cuUr, of R. 1, Proviso (a) which reads 
as follows : 


ProvideiJ, flrsUy, that a person who is a 
graduate in law of any such scheduled Uni- 
and has been en- 
rolled as a vakil prior to 31st March 

1029, may ba admitted to the roll of advocates 
on presenting a certificate that he has bona 
fide practised in one or more of the Courts 
subordinate to the Allahabad High Court for a 
period of not less than one year.'’ 

The only contention thsit has arisen 
in this matter is as to whether the 
Courts at Ajmere can be regarded for 
the purposes of enrolment as an aT- 
vocate here as Courts subordinate to 
the Allahabad High Court. It is clflar 
that generally speaking the Ajmere 
Courts are nob subordinate to this 
Court in the matter of civil jurisdiction- 
see S. 3 (2), Regn. 9 of 1926 (published 

in the Government of India Gazette on 

2nd Octobet 1926 and which came into 
force on 23rd December 1926). Por the 
applicant it has been urged that in cer- 
tain special matters the Ajmere Courts 
are subordinate to this Court. In res- 
pect of two of these matters we do nob 

think that the contention is well, 
foundad. Wa have bean referred to the 
tact that m certain oases of disputes as 
to income-tax, the income-tax officer can ' 
or must refer the matter under S 66 fa) 
to this Court But the fact that an 
inoomo-tax officer must refer a matter 
to this Court can have no bearing on 
the question whether the Courts of Ai 

mere are subordinate to this Court or 

not. Similarly reference has been mada 

l°of q"l n •“i.® I’ress Aot. 

1 of 1910 (which It 13 suggested has 

been embodied in a recent Ordinance) 

provided in certain cases for this Courfc 

considering the propriety of an order 

of Government 'forfaiting a press L 

Ajmere. This again can manifestly have 

Oourts^ m Ajmere and this Cour^b 
There 2S, however, greater force in the 
argument for the applicant in reference 
to two other cases whore this Courfe 
does exercise jurisdiction in matter 
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y the Courts rolls ol Vakil of. this Court on the 

, ground thal; feh6 Courfi bfld no jurisdic* 
1 . 27, expressly tion to deal with him. But in fact we. 
ropean British think it is desirable to put plainly on 
)n which dee- record our opinion that the mere fact 
issioner to be that the Ajmere Court might' have 
s on the cri- power to deal with a legal practitioner 
lofcifieation de- and did not choose to exercise that 
e High -Court power, would in no way whatever pre* 
ly in certain vent tikis Court, it* it thought fit, taking 
3igh Court for* action against that legal practitioner if 
I iurisdictioD. he was on the rolls of this Court as a 
applicant we vakil or as an advocate,, 
three cases in The only consideration, then, which 
ti Ajmere has are really material to the decision of 
of this Court this application are, in our opinion, 
rength of his firstly, that broadly speaking the Courts 
e. But those at Ajmere are not subordinate to this 
at to the one Court: and, secondly, that in two com-l 
of them the paratively rare matters those Courts 
3h was relied are subordinate. It remains for us to 
I the coming interpret the word ** subordinate ” as 
26, and there- used in the rules framed under S, 9 in 
t the time of the spirit in which we think there can 
constituting a be no doubt that it was' used. There is 
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